


PREFACE T0 THE * t^|R.0 EDJ'rrmvT 


’•*. ■* ■ i a- ( present edition I tiad the Kfiique assistance of the 

not^^ S^.L^rence Jenkinsr-the eminent and illustrious lawyer 
V|io_fill^ the office p£ Chief Just|ce olthe High tJoiurt of , Bombay with 
^eat abihty tfud distinction for wejl nigh ten years. The notes above 
|efer^ to were prepared by Sir Lawrence Jenkins whUe he, was on the 
Special Coi^ttee wMoh met at Simla in June 1907 and modelled the 
Oodp^f Civil Procedi® in its present form. That the Code of 1908 is a 
^nsideiable improvement upon*^its predecessor is beyond all question. 
Ihe am^ement, though novel, is scientific^ It proceeds upon the 
toes of ^he Judicature Acts apd the Rules framed imder those Acts. 
•It consists of two parts— the firet contaii^ provisions of a substantive 
otoracter and the second containing provisions which relate to “ matters 
of mere maclnner 3 r.” The 168 sections which form the body of the 
^de constitute the first part. The Rules and Orders comprised in 
? constitute the second part.' The provisions of the Code of 
relhtmg to arbitration have been transferred to a separate schedule, 
‘l^lng ^cpedule II, the object being to facilitate the repeal of "these 
p^^visidns on the passing of a new and comprehensive Arbitration„Act. 
^ctions 321 to 326 C of ^e same Cod*?, Which relate to execution qf 
decrees by Collectors, have been transferred to Schedule III. Schedule 
, Iv contains a list of enactments amended and Schedule V a list of 
' enactments repealed by the new Code. 

, arrangement of the present work jis a simple one. Long fami* 
hanty with -the se’etion numbers of the,.aide of 1882 has‘ rendered it 
necewa^ to give a conip^tive tableJoJ the sections of the old and the 
newXode, Such a table has aoCordin|^y,been given, and to facilitate 
^fetence^itj wlpch is likefy jio be coijstaht, the table portion has been 
irked |ff by a piece qf Xapq;attach^,to the volume. At the same 

we ll^ve given at the beginning of i^lch section aifd 'rule of the new 
^^e references^to the cor^pbkding sections of the Code of 1882 in 
^^clfWack types enclosed n^square brackets. There are, besides, a 
mjge n-tunber of rules oonjpri^i^ in the First l^ohipdnle which have been 
^be^wed from t^ Rulesjjj^de tmder the Judicature Acts. References 
rulep also hav^ibeen given in square. brackets at the begin- 
® Code, aipi are inflated > 

’-being an abbreviation of the vWoids Rules of ■ tiro, v 
Co^ Of England : ” see, for insti^ce, CWer 1, rulO 1, 
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c There have heen nnmerotis alterations and additions introduced 
into the new ,Code, of which the f^lowing require the immediate 
attention of practitioners : — 

• 

1. S. 2, ol. 2, — definition of decree. 

2. S. 2, cl. 11, — definition of legal representative. 

3. S. 7, O. 00, — Provincial Small Cause Courts. 

4?. ' S. 51, — Presidency Small Cause Courts. 

6. S. 20, cl. (c), — arising of 'part of cause of action within jurisdiction. 

6. S. 21, — objections to jurisdiction. 

7, S. 24, — general '^wer of transfer and withdrawal of suits. 

8, S. 25, — power of Governor-Gonerfil in Council to transfer suits. 

9. S. 35 , — posts. 

10. S. 37, — definition of Court which passed a decree. 

11. * S. 40, — transfer of decree to Court in another province. 

12. S. 46, — prec€jpts. 

13. S. 47,-Aiuestions to be determined by the Court executing decree. 

14. 48, — execution barred in certain cases. 

15. S. 53, — liability of ancestral property in execution. 

16. S. 55, sub -8. (1), second proviso and sub-s. (4), — arrest and detention. 

17. S. 60, 8ub-8. (1), els. (a), (b), (h) and (k), — property liable to attachment and 

sale in execxition of decree. 

18. S. 61, O. 21, rr, 44-45, rr. 74-75, O. 38, r. 12,— ^agricultural produce. 

19. S. 62, sub-s. (2), — seizure of property in dwelling house. 

20. S. 64, Explanation, — private alienation x)ending attachment. 

21. IS, 65,— execution purchaser’s title. 

22. S. 73, — -sub-s. (2), rateable distribution. 

23. * S. 88, — interpleader. 

24. S. 91, — public nuisances. 

26. S. 92, 8ub-8. (2), — public charities. 

26. S. 96, sub-s. (3), — appeal from original decree. 

27. S. 97, — appeal from preliminary decree, t 

28. S. 99, — lhaterial irregularity. 

29. ^S, 103, — power of High Court to determine issues of fact in secofld appeal. 

30. S, 104, O. 43, — appeal from orders. ‘ 

31. S. 106, sub-s. (2), — appeal from order of remand. 

32. Ss. 121-131, — ^Rules. See also Index’J under the Ifead “ Rules.” 

33. . S. 141, — application of procedure provided in Code to miscellaneous proceedings. 
84. S. 144, — application for restitution. 

S. 146, — enforcement of liability of surety. 

36. Ss. 146 to 163, — these sections are new, 

37. O. 1, rr. 1 to 6, r. 7, — joinder of parties. 

38. O. 2, r. 2, Explanation r. 4, r, 7, — flame of suit, 

39. O. 5, r. 17, — procedure where defendant refuses to accept service or cannot bo 

found. 

40. O. 6,— pleadings. The whole of this order is new. 

41. O. 7, IT,. 7-8,— plaint. ^ 

O. 8, rr. 2-5, rr. 7-8, — ^writ^en statement. 

43. O. 9, r, 13, — setting aside decree ex parte, 

44. O. 11, r. .12, r* 15, r. 19, — discovery and inspeotibn. 

"45. O. 12, — admissions^^d judgm^t on admissions. 



46. 

47. 

48. 

49. 

50. 

51. 

52. 

53. 

54. 

55. 

56. 

57. 

58. 

59. 

60. 


O. 16, r. 1, — witness-summonfif. 

O. 20, r. 11, r, 12, r, 17, r. 19,- — decrees. 

0. 22, IT. 3, 4, ri..'6,' — abatemen^t. 

O. 23, r. 3, — compromise of suit. 

O. 30, suits by or against firms. 

0. 33, r. 4, — next friend and guardian. 

0. 33. r. 6, ol. (d),— rejection of petition for leave to sue as a pauper. 

U. At,— suits relating to mortgages of immoveable property. 

O. 37, r. 3, — leave to appear in summary suit. 

0. 40, r. 1,— appointment of receiver. 

“'’^22. sub-r. 4,r. 33.-appeal from original 

O. 43, r. 1, cl. (m), — appeal from orders, 

O. 45, rr. 4-5, appeal to the Privy Council. 

Schedule ir, 3 )aTa. 1, para. 15, cl (c), para. 18, para. 21, arbitration. 

The High Courts Act and the Charters M the High Courts have 
been set out respectively in Appendix I and Appendix II. 


26th October, 1908. 


D. F. M. 
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CODE OF CIVIL PROCEDURE 

ACT V OF 1908 


Received the assent of the Goveenor-General 
ON THE 21st March 1908 

tr 

An Act to consolidate and amend the laws relating to the 
Procedure of the Courts of Civil Judicature. 


^Whereas it is expedient to consolidate and amend the 
laws relating to the procedure of the Courts of Civil Judica- 
ture ; It is hereby enacted as follows : — 

Preliminary. 

1 • [S. ^1.‘] (1) This Act may be cited as 

the Code of Civil Procedure, 1908. 

, (2) It*Bhall come into force on the first day of January, 

1909. 

(3) This section and sections 155 to 158 extend to the 
whole of British India : ‘the rest of the Code extends to the 
whole of British India, except the Scheduled Districts. 

Interpretatioa of the Act. — ^The first Code of Civil Procedure was passed in 
the year 1859, and it was repealed by the Code of 1877. The Code of 1877 was repealed 
by the Code of 1882 which, in its turn, has been repealed by the present Code. It will 
be seen from the Preamble that the present Act not only defines and amends but also 
‘Consolidates the law of civil procedure. The object of consolidation is to collect the 
statutory law bearing upon a particular subject, and to bring it down to date, in order 
iihat it may form a useful code applicable to the oiroumstanoes existing at the time when 
the consolidation Act is passed. When a question, therefore, arises as to the construc- 
tion of a section in such an Act, the proper course is in the first instance to examim 
the langimge of the Act and to ask toHcti is its natural meaning* If the meaning is plain 
it is not proper to have recourse to the prei'ions state of the law, and the language of the 
Act must be interpreted uninfiuenoed by any considerations derived from the j>reiionf> 
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S. 1. the law. But if tho meaning be doubtful, resort may be had to the previous 

state of the law for the purpose of aiding in the construction ^ the provisions of the 

Acst <«)• 

'!Fhe following are some of the leading rules relating to the interpretation of statutes : 

1. Proceedings of the liegislature in passing an Act are to be excluded from con- 
sideration on the judicial construction of the Act (6). These proceedings include 
Beports of Select Committees, Statements of Objects and Reasons attached to Bills, 
and debates of the Legislature (c). 


2. Marginal not-es^o the sections of an Act are not to be referred to for the purpose 
of construing an Act (d). 

^ Illustrations in Acts of the legislature ought pever to be allowed to control 
the plain meaning of the section to which they are apjiended, especially when the effect 
would be to curtail a right which the statute in its ordinary sense would confer (e). 

4. The essence of a Code is to be exhaustive on the matters in reaped of which 
it declares the law ; in respect of such matters the Court cannot disregard or go outside the 
letter of the enactment according to its true construction (/). In cases, however, where 
'there is no specific provision in a Code, the Court has the power, and, it would seem, it 
is its duty, to act according to justice, equity and good conscience {g). See s. 161. 

6. Every statute which takes away or impairs vested rights acquired under 
existing law must be presumed to be intended not to have a retrospective operation. 
But this presumption does not apply to enactments affecting procedure or practice, such 
as the Code of Civil Procedure. The reason is that no person has a vested right in any 
course of procedure. The general principle, indeed, seems to be that alterations in the 
procedure are always retrospective, unless there be some good reason against it (h). 
The right of appeal, however, is ip the nature of a vested right, and hence the provision 
in 8, 154 of the Code declaring that nothing in this Code shall affect “ any present right 
of appeal which shall have accrued to any party at its commencement.” See also s. 97. 

6. “The Code consists (i) of that which is termed ‘the body of the Code * and (ii) 
of the rules. The body of the Code is fundamental and is unalterable except by the 
Legislature ; the rules are concerned with details and machinery and can be mote 
readily altered. Thus it will be found that the body of the Code creates jurisdiction 
while the rules indicate the mode in which it ts to be exercised. It follows that the 
body of the Code is expressed in more general terms, and it ha« to be read in conjunc- 
tion with the more particular provisions of the rufes ”(t). 


British India. — ^The expression “ British India ” is not defined in the Code. 
In the absence of any definition of a particular expression in an Act, we are to turn to 
tb® definition of it in the General Clauses Act X of 1897. There are sevei4i,l terms of 
frequent or general occurrence in several Acts, and these are defined in the General Clauses 


, («) Btihk of England v. Vagliano [1891] A. 0. 107, 
144-145; J^ministrator’^neral v. Premlal 
: (1895) 22 Cal. 788, 22 I. A. 107 ; Jfcrendra 
V. Kamal BaHni (1896) 23 CW. 6^. 28 1. A. 
' ; •Kondaw/a y. Nitrasimhidu (1897) 20 

" Had. 97, lOa ; Lala Suraj Proaod v. 
: .,<5^ C)k«fid (1901)28 0^517. 

O) PrmUal (1895) 29 

041. 788, 22 L A. 107 ; Oueen^Bmprtss v. 

BO*, m. 

( 0 dagatpat (1904) 8 O. W. 

CO 7 Oal. : Maho- 


med V. Yeoh (X916) 43 I. A. 286, 268. 

(f) Qokul Mandar v. Pudmanund (1902) 20 Oal. 
707, 716. 

(<f) Hukum Chand v. Kamalanand (1906) 33 Cal. 
927. 981-082. 

(A) Maxwell on the Interpretation of Statutes, 
Ohap. vUi, sec. Iv. ; Oraies on Statute law, 
pp. 827-828; Hajrat Akramniaaa v. Vali~ 
umUsa (1894) 18 Bom. 429 ; BalhrUhna v. 
J^pu (1895) 19 Bom. 204 ; GirUh Chundra 
V. diparcLo (1894) 21 Oal, 940, 956 ; BUaes' 
war V. Jaaoda Lai (1918) 40 Oal. 704. 

(() Sdani Mohan v. ^mrcUan (1010) 48 Cal. 

148, 152, per Jenldns, O. J, 
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Act. “ British India ” is one of them, anditis definedin that Act (s. 3, ol. 1 7) as meaning 
** all territories and piaces within His Majesty’s dominions which are for the time being 
governed by His Majesuy through the Governor- General of India or through any Governor 
or other officer subordinate to the Gk>vemor- General of India (J), The question whether 
a particular place is within the limits of British India is often of importance in relation 
to the provisions of O. 25, r. 1 [Code of 1882, s. 380], Aden is within British India (ifc), 
but Singapore is not (1), nor the Civil Station at Wadhwan (m), 

Scheduled Districts.— A list of Scheduled Districts is given in Schedule 
I to the Schedule Districts Act XIV of 1874. The sections of this Code, except s. 1 and 
ss. 165 to 158, do not extend to any of the Scheduled Districts. Section 5, however, 
of the Scheduled Districts Act empowers the Local Gk)vernment, with the sanction of 
the Governor- Greneral in Council, to extend to any of the Scheduled Districts any enact- 
ments in force in British India, and the whole of the Procedure Code has accordingly » 
been extended to several Scheduled Districts including Sindh, Ajmere, Merwara and the 
Scheduled Districts of the Punjab (n). 

2. [ S. 2. ] In this Act, unless there is anything repug- 

DoflniMons. nant in the subject or context, — 

(1) “ Code ” includes rules : 

See notes on p. 2, para. No. (0). 

(2) “ decree ” means the formal expression of an adjudi- 
cation which, so far as regards the Court expressing it, con- 
clusively determines the rights of the parties with regard to 
all or any of the matters in controversy in the suit and may be 
either preliminary or final. It shall be deemed to include the 
rejection of a plaint and the determination of any question 
within section 47 or section 144, but shall not include — 

(а) any, adjudicatioji from which an appeal lies as an 

appeal from an^ order, or 

(б) any order of dismissal for default. 

Exj)lanation . — A decree is preliminary when further pro- 
ceedings have to be taken before the suit can be completely 
disposed of. It is final when such adjudication completely 
disposes of the suit. It may be partly preliminary and partly 
final : 


(3) “ decree-holder ” means any person in whose favour 

a decree has been passed or an order capable of execution has 
been made : 


U) See Ue^hani v. Azam Saktrlal (1005) S3 : 

(k) Adeu Laws Be^lation, 1891, b. 2.' 

(l) Stralta SBttleraent Act, 1866, b. 1. 

(m) Emperor v. OMmanM (1912) 14 Bom. L, B. 


«7d. 

<n) See tJnrepeaied OF^eral Acta, VoL II., p. 679. 
See also KaeM MoHun v. Bishnoo (18^) 16 
dal, 865, and PratfhH A'arain v. 

(1907) 84 Oal. ^76. 
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S. 2. Definition of ** decree’’ In the Code of Civil Procedure* i88a.— 

tetm “ decree ** wae defined in the Code of 1882 aa follows 
• Decree * means the formal expression of an adjudication upon any right claimed 
or defence set up in a Civil Court, when such adjudication, so far as regards the Court 
expressing it, decides the suit or appeal. An order rejecting a plaint or directing 
accounts to be taken, or determining any question mentioned or referred to in section 
244, but not specified in section 688, is within this definition ; an order specified in section 
688 is not within this definition.” 

Importance of the definition of decree. — The adjudications of a Court of law 
may be divided into two classes, namely, (1) decrees, and (2) orders. Orders again may 
be divided into appealable orders and non-appealable orders. The expression “ order ” 
is defined in ol. ^14) of the present section as meaning “ the formal expression of any 
decision^f a Civil Court which is not a decree.” 

a * 

Where a decision amounts to a decree, it is invariably aj^pealable unless it is ex- 
pressly provided that no appeal shall lie from it (s. 96). Further, ^where an appeal is 
preferred from a decision which amounts to a decree and a decree is passed in appeal, 
an appeal will lie to the High Court from the decree passed in apj^eal if the case comes 
within the provisions of s. 100 below. This is called a second appeal. In the case, 
therefore, of an adjudication which amounts to a decree the law permits an appeal, 
and in some cases also a second appeal. 

Where an adjudication amounts to an order, no appeal lies from it unless it 
is enumerated in the list of appealable orders given in s. 104 or in the list given in 
O. 43, r. 1. 

We have thus seen that an appeal lies from a decree. Wo have also seen that an 
appeal lies from an order specified in s. 104 or in O. 43, r. 1. What then is the distinc- 
tion between a decree and an appealable order ? The distinction is this — that while 
in the case of an adjudication whv^h amounts to a decree the law permits a second 
• appeal in some cases, no second appeal is allowed at all in the case of an adjudica- 
tion which amounts to an appealable order. That is to say, if an apx)eal is pre- 
ferred from a decree and a decree is passed in appeal, an appeal will in certain 
oases lie from the decree passed in appeal. But if an appeal is preferred from an appeal- 
able order and an order is passed in appeal, no appeal lies at all from the order passed 
in appeal [s. 104, sub-section (2)]. To take an instance : A appeals from a decision of 
a Subordinate Judge to a District Judge. The appellate Court decides against A. A 
prefers a second appeal to the High Court from the decision of the District Court. If the 
decision of the ^Subordinate Judge amounts to a decree a second apjical will lie provided 
the case comes within s. 100. But if the decision amounts to an appealable order, no 
se^jid appeal will lie. 

Xhe definition of decree is imjwrtant not only for determining the right of second 
appe^ but for determining whether an appeal lies at all in the first instance. If an 
adjudication is an appealable order, there is no difficulty whatever in determining 
whether an appeal lies from it. All that has to be done in such a case is to refer 
to B*. 104 and to O. 43, r. 1, and to ascertain whether the order is enumerated in the lists 
there given. The real difficulty in determining the right of appeal arises when the ad- 
judication from which an appeal is preferred is not an appealable order. In such a case 
the adjudication may be either a decree or a non-appealable order, and an apx>eal can 
Ue only If the adjudication amounts to a decree. The appellant would in this class 
of cased en4uavour to show that the adjudication appealed from is a decree^ while the 
jMspondent would endeavour to show that the adjudication is merely an order. In- 
stances of this clads of are given in the next following x>^ragraph. 
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Essential elements of a decree.-^The term ** decree ** is defined in the Code 
as meaning “the fgrmal expression of an adjudication which, so far as regards the 
Court expressing it, concluaively determines tho rights of the parties with regard to all 
or any of the matters in controversy in the suitJ* The words italicized above indicate 
the distinguishing marks of a decree. To constitute a decision a decree, the following 
conditions must be present : — 

L — The decision must have been expressed in a suit* 

II. — ^The decision must have been expressed on the rights of the parties with regard t 

to all or any of the matters in controversy in the suit. 

III. — ^The decision must be one which conclusively determines those rights. 

If all the elements set forth above concur in a decision, the decision is a decree * 
if not, it is an order, for decisions which are not decrees are orders (see definition oi^ 
“ order,” cl. 14, below). 

* Illustrations of Condition 1. 

1. A applies for leave to sue in formd pauperis. The application is rejected on 
a findin<i» that A is not a pauper. This decision is not a decree, for it is not a decision 
in a suit (o). ['The application is for leave to sue, which shows clearly that there is yet 
no suit. Every suit is commenced by a plaint {p) and an application for leave to sue 
in formd pauperis does not become a plaint until the application is granted (see O. 33 
r. 8).] Similarly an order under s. 18 of the Religious Endowments Act 20 of 1863 grant- 
ing or refusing leave to institute a suit for accounts of a religious endowment is not a decree 
and is not therefore appealable {q). 

2. There are several Acts relating to special subjects, under which proceedings 
have to be commenced by a petition and not by a suit. Peolsions on petitions under 
those Acts would not, therefore, be decrees. Thus Sa, decision on a jpetition under the 
Religious Endowments Act appointing a new member to fill a vacancy in a committee 
of trustees of an endowment is not a decree (r). 

Illustrations of Condition II. 

1. In a suit A against B an. application is made by X to bo added as a plaintiff 
to the suit on the ground that ho is interested in the subject-matter of the suit. The 
application is rejected. The decision is not a decree, for it is not a decision on any right 
which X might have claimed in tjie suit had ho been made a party -plaintiff (a). 

2. A plaintiff in a suit, finding that the suit must fail by reason of some formal 
defect, applies for leave to withdraw from the suit with liberty to bring a fresh suit (O. 
23, r. 1)1 The leave is granted. This decision is not a decree, for it is not an adjudi- 
cation determining the rights of the parties with regard to any matter in controversy in 
the suit. These rights still remain open for determination in a subsequent suit (t), 

Xote.— In all the cases cited above there was an appeal preferred from the decision. 
The decision not being an appealable order in any of them, it was contended on behalf 


Co} Secretary of State 'r. JUlo (1899) 21 All, 188. 

(p) Venkatajr. VenkcUOfan^a (1899) 22 Mad, 266; 
Upitdhya v. Persidh Singh a896) 23 Oal. 
^ ; Bam KirwU v. Bup Kuari (1884) 6 
Alb 262. 274, ill. A. 37. 

iq) Motajfer All v. Hedayet (1907} 24 Gal. 684 ; 
. ^ ^Bagem AW v. JLzim AH (1891) 18 Oal.882. 
(r) Minakehi v. SutrramaTtya (1888) 11 Mad. 26, 


36, 14 I. A. 160. 

(#) AbirunnUsa v. KomwrttnrUssa 


(1886) 18 Cab 


AVI/. 

(0 Genda Mai v. Pirhhu Lai (1896) 17 Ml. 97; 
Jogodindro v. Sarut Sunduri (1890) 18 Cab 
322 ; Abdul Uoeeein v. Kasi Sahu (19001 27 , 
Cal. 862. See also PaOoji v. Oarm <1891} 
15 Bom. 370. 
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of the appellaixt that it amounted to a decree* and was therefore appealable. But it 
was held in aU of them that the adjudication did not amount to a decree, and that it was 
not therefore appealable. 

Points of distinction between the definition of ** decree” in this 
Code and that In the Code of l8Sa* — The definition of decree as it stood in the 
Code of 1882 has been modified in the following two respects : — 

1, Under the Code of 1882, no adjudication came within the definition of a decree 
unless it decided the suit* Under this Code, an adjudication which conclusively (u) 
determines the rights of the parties with regard to all or any of the matters in controversy 
in the suit is a decree, though it does not completely dispose of the suit. But the decree 
in that case is called a preliminary decree as distinguished from a final decree. The 
present dednitioi^ is wider than that in the Code of 1882 in that it includes preliminary 
decrees within its scope, the object being to permit an appeal from preliminary decrees. 

*^Se6 notes below under the head “ Preliminary dooree.” 

2. Under the Code of 1882 there was a conflict of decisions as to whether an order 
of dismissal for default was a decree. The present section expressly declares that an 
order of dismissal for default is not within the definition of decree, the object being 
to exclude the right of appeal from such order. See notes below under the head Order 
of dismissal for default.** 


Two other alterations, both of a minor character, may also be noted here. They are 
as follows: — , 

(() An adjudication directing accounts to be taken is no longer to be deemed to be 
a decree as under the Code of 1882 ; it a decree by the very terms of the present defi- 
nition, though a preliminary one. Under the Code of 1882 such an adjudication was 
appealable, for it was to be deemed to be a decree. Under this Code it is appealable 
for it is a decree. This distinction,^ owe ver, is of no practical importance. See notes 
to 8. 97 below. 


(n) The word “within” has been substituted for “mentioned or referred to in” 
with a view to bring within the definition of decree orders against sureties (s. 146) and 
orders as to court-fees in pauper suits (O. 33, r. 13), and thus providing for appeals 
therefrom. See notes to s. 146 and O. 33, r. 13. ** 

It has been seen that the importance of the definition of decree rests on the fact 
that by reference to it the right of appeal is determined. Hence every material change 
made in the definition of that term must be taken to have beon made for the purpose 
either of permitting an appeal from adjudications which were not appealable before or 
exdludiiig a right of appeal from adjudications from which an appeal was permitted 
under the old law. It is from this standpoint that the new definition must be examined 
and that is what we have attempted to do above. 

Preliminary decree. — decree may be preliminary or final or it may be partly 
preliminary and partly final. A decree is preliminary when the adjudication, though 
it determines the rights of the parties with regard to the matters in controversy in the 
suit, does not completely dispose of the suit and further proceedings have to be taken 
before the suit can be completely disposed of. It is final when such adjudication com- 
pletelijr disposes of the suit (t?). As to appeals from decrees, see ss. 96 and 97. 


The addition of the word ' * conriasively " (r) Khushi Ram v. Tulta Ram (1917) P. B. 

Is In aeooidance with the decision lo Lelcha 7, p. 26, at pp. 26-27 

V. Bhauna (1896) 18 All. 101, 104. 
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The question whether a decision amounts to a preliminary decree is one of con- S» 

siderable importance in view of the provisions of s. 97, by which it is prbvided that if 
a party aggrieved by a* preliminary decree does not appesd therefrom within the period 
of limitation allowed for appeals, he shall be precluded from disputing its correctness 
in an appeal from the final decree. It was held at one time by the High Court of Bom- 
bay that a decision that a suit is not bad for misjoinder, or that it is not barred by limit- 
ation, or a decision that the Court Tuts jurisdiction to entertain a suit, was a preliminary 
decree (w). But these decisions have since been overruled by a Full Bench of the same 
High Court (x). In the last -mentioned case it was held that a decision that the matters 
in dispute are not caste questions, and are not therefore outside the jurisdiction of Civil 
Courts, does not amount to a preliminary decree from whioh^an appeal can lie (x). 
Similarly, it has been held that a decision that a matter is not res judicata, and that 
therefore the trial can proceed, is not a preliminary decree (y). Nor is a decision that 
the plaintiff is competent to maintain the suit brought by him( 2 ). Nor is a decision that 
a suit is not barred by limitation (a). A finding on a preliminary issue, whether a party 
is or is not an agriculturist within the meaning of the Hekkhan Agriculturists* Relief Act, 

1879, is a preliminary* decree, if it necessarily involves the result that the accounts should 
be taken under s. 13 of that Act despite the terms of the contract to the contrary. But 
it is not a preliminary decree, if there are other questions yet to be determined before 
the party claiming relief can be held entitled to have accounts taken under that sec- 
tion (6). An interlocutory order that a plaint should be stamped with a higher court- 
fee than what it is stamped with does not amount to a preliminary decree (c). 


Illustrations, 

1. A sues B for cancellation of a document, and a decree is passed in the suit. 
This is a final decree, for the suit is completely disposed of. 

2. A suit is brought by one partner against another for a dissolution of the part- 

nership and for the taking of partnership accounts. Here the Court may pass a pre- 
liminary decree declaring the proportionate shares of the parties, and directing such 
accounts to be taken as it thinks fit, and, after the accounts are taken, it may pass a 
final decree directing payment of debts due by the partnership, the costs of the suit, 
md to the parties the amount found due to them on taking the accounts. See O. 20. 
r. 16. * 

• 

3. A sues B for the recovery of possession of certain immovable property and for 
tnosne profits. The Court may pass a decree for possession of the property, and direct 
nquiry as^to mesne profits. Here the decree is partly final and partly preliminary, 
[t is final so far as it directs delivery of possession to A, It is preliminary so far as it 
iirects an inquiry as to mesne profits. After the inquiry is completed, the Court has to 
pass a final decree in respect of mesne profits in accordance with the result ot the inquiry. 
See O. 20, r. 12. 


w) Sidhanaih v. Qanesh (1912) 87 Bom. 60 ; 
X V. f?opaZ(1914) 88 Bom. 392,898. 

V. Oangadharappa (19X4) 39 

V) Bhannd v. Bhamagavda (1916) 89 Bom. 421 ; 
GenfM V. Khuda Bakluh (1913) P. B. no. 16, 
p. oo. 


[z) Kamini v. Promoka (1914) 19 O.W. N. 766. 
[a) Khushi Ram v. Tulsa Ram (1917) P. B. no. 7, 
p. 25. 

\b) Gu^bchand v. Baliram (1916) 89 Bom. 423. 

[c) Mir Umar AU v. Xfasib-un-nissa (1911) 
P. B. no. 82, p. 308. 
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S. 2. The following is a Hut of suits in which 

this Code : — 

1. Suits for recovery of possession of 

imtno'^able property and for rent or 
mesne profits (O. 20, r. 12). 

2. Admiuiatifitioii suits (O. 20, r. 13). 

3. Suits for pre-emption (O. 20, r. 14). 

4. Suits for dissolution of partnership (0. 

20, r. 16). 

6. Suits for account beti^een principal and 
agent (O. 20, r. 16). 


preliminary decree may be passed under 

e 

6. Suits for partition of property or sepa- 

rate possession of a share therein ^ 
(O. 20, r. 18). 

7. Suits for foreclosure of a mortgage 

(O. 34, rr. 2-3). 

8. Suits for sale of mortgaged property 

(O. 34, rr. 4-6). 

9. Suita for redemption of a mortgage 

(O. 34, rr. 7-8). 


Rejection of plaint. — As to an adjudication rejecting a plaint it has been 
expressly provided by the present clause that it shall be deemed to be a decree. Such 
adjudication, therefore, is appealable as a decree. An appeal, however, is not the only 
remedy open to a party whose plaint is rejected, for he may cure the defect for which 
the plaint was rejected and present a fresh plaint (0. 7, r. 13). As to the coses in which 
a plaint “ shaU ” be rejected, see O. 7, r. 11. 

Order returning: plaint. — A plaint may be returned for amendment (O. 0, 
r. 17) or to be presented to the proper Court (O. 7, r 10). In either case the decision 
returning the plaint is an order as distinguished from a decree. An order returning a 
plaint to be presented to the proper Court was appealable under the Code of 1882 [s. 
588, cl. (6),] and it is also appealable under this Code [O. 43, r. 1, cl. (a)]. An order re- 
turning a plaint for amendment was appealable (of course, as an order) under the Code 
of 1882 [s. 688, cl. (6)]; it is no longer appealable under this Code (d). 

Rejection of memorandum of appeal.^ — It is provided by the present section 
that a decision rejecting a plaint ie to be deemed to be a decree. The provisions of this 
and other sections relating to suits apply to appeals so far as such provisions are 
applicable (s. 108). Hence a decision rejecting a memorandum of al)peal on the 
ground that it is barred by limitation (e) or that it is insufficiently stamped (/), or that 
it was not duly presented {g)t is appealable as a decree. 

Order returning memorandum of appeal. — No appeal* lies from an order 
returning a memorandum of appeal to be presented to the pin^per Court {h). Nor does 
an appeal lie from an order returning a memorandum of appeal for amendment. 

Adjudications appealable as orders. — An adjudication which is appealable 
as an order is not a decree. See s. 104 and O. 43> r. 1 . 

Order of dismissal for default .'-It is provided by 0. 9, r. 8, that^ where the 
defendant appears and the plaintiff does not appear when the suit is called on for hearing, 
the Court shall make an order that the suit be dismissed. Such an order, it is enaoted 
by the present section, is not within the definition of decree, and is not therefore ap- 
pealable. Under the Code of 1882 there was a conflict of decisions as to whether the 
decision of a Court under the corresponding section 102 dismissing a suit for default was 
a decree or merely an order. Tt was held by the High Court of Madras that the 


id) Ourda$ V. P. E. no. 96, p. 884. 

(e) not y. MangU Lai (1886) 7 AU. 42 ; 

EaghutUUh v. Nilu (1885) 9 Bom. 452 ; 
Quiiga Dai v. Bamjoy (1880) 12 Gal. 80. 
(/) mp Singh V. MukhraJ (1886) 7 AU. 1887. 


iff) Ayganna v. Nagabhooikanam (1898) 16 Mad. 
286. 

(h) Raghunath v. Shamo &o9H (1004) 81 Oal. 844. 
See Mahabir v. BehaH (1891) 18 AU. 820. 
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decision was an order and not. a decree and that there was no first or second appeal 
therefrom (i). On the otlier hand, it was held by the other High (^urts that the 
decision was a decree and® appealable as such f j). 

Again, it ia provided by O. 41, r. 17, that whereon the day fiyed the appellant does 
not appear when the appeal is called on for hearingj the Court may make an order that 
the appeal be dismissed, ?uoh an order, it is enacted by the present section, is not 
witliin the definition of decree, and is not therefore appealable. Under the Code of 
1882 it was held by the High Courts of Bombay and Calcutta that a decision under the 
corresponding section 556 dismissing an appeal for default wai? a decree and wets there- 
fore appealable (^). In an Allahabad case it was assumed that the decision was not 
a decree {1). * 

Further, it is provided by O. 41, r. 11 (2), that if on the day fixed for the hearing 
of the appeal the appellant doe* not appear, the Court may make an order that the 
appeal be dismissw^d. Such an order, it is enacted by the present section, is not within 
the definition of decreg, and is not therefore appealable. Under the Code of 1882 it 
was held by the Calcutta High Court that a decision under the corresponding s. 551 
dismissing an appeal for default was a decree and was therefore appealable (m). 

Lastly, we may refer to the provisions of O. fi, r, H, by which it is provided that 
when neither party appears when the suit is called on for hearing the Court may make 
an order that the suit be dismissed. 8uch oi’der, it is enacted by the present section, 
is not within the definition of decree, and is not therefore appealable. 

( 4 ) “ district ” means the local limits of the jurisdiction 
of a principal Civil Court of original jurisdiction (hereinafter 
called a “ District Court ”), and includes the local limits of 

the ordinary original civil jurisdiction of a High Court : 

• 

( 5 ) “ foreign Court ” means a Court situate beyond the 

limits of British India which has no authority in British India 
and is not established or continued by the Governor-General 
in Council : • 

Foreign Court. — The Privy Coiincil is not within this definition, for though it 
is situate beyond the limits of British India, it is invested with judir-ial authority within 
it (n). But the High Court of Justi<?ein England, whether it bo the Chancery Division (o) 
or the King’s Bench Division (p), is a foreign Court. As to suits on judgments of the 
High Court of Justice in England, see notes to s, 13, “ A British Indian Court will not 
give efiect«to a foreign judgment, etc.” 

The Ceylon Courtis a foreign Court (g). 

(6) “ foreign judgment ” means the judgment of a foreign 
Court : 


(0 Oilfcinson V. Subramania (1 899) 22 Mad. 221. 

U) Oosto Beharn v. Hart Mohan <1908) 8 C. W. N. 
313; Ramckandra v, MadJ^av (1892) 16 
Boia. 28 ; Ablakh v. Bhagirathi (1887) 9 All. 
427. 

ik) Ramchandra v. MadTiav (1892) 16 Bom. 23: 
Radha Nath v. Chandi Charan (1903) 30 
Oai. 660. 


(0 Pokkar v. Gopal (1892) 14 All. 361. 

(m) Uma SundaH v. Bindu (1897) 24 Cal. 759. 

(n) Bowles v. Bowles (1884) 8 Bora. 671. 

(o) London Bank v. Hormasji (1871) 8 B. H. C. 

200 . 

ip) See Deep Narain v. ZHetert (1904) 31 Oal. 274. 
w) Shaik Adam v. Davud (1M9) 82 Mad. 469, 471. 
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S. 2. ( 7 ) “ Government Pleader ” includes any officer appoint- 

ed by the local Government to perform all of any of the func- 
tions expressly imposed by this Code on the Government 
Pleader and also any pleader acting under the directions of 
the Government Pleader : 

(8) ** Judge” means the presiding officer of a Civil Court. 

No judge can- act in any matter in which he has any pecuniary interest, nor where 
he has any interest, though not a pecuniary one, sufficient to create a real bias (r). 

(9) “ judgment ” means the statement given by the 
Judge of the grounds of a decree or order : 

(10) “ judgment-debtor ” means any person against 
whom a decree has been passed or an order capable of execution 
has been made. 

(11) “ legal representative ” means a person who in law 
represents the estate of a deceased person, and includes any 
person who intermeddles with the estate of the deceased and 
where a party sues or is sued in a representative character the 
person on whom the estate devolves on the death of the party 
so suing or sued : 

Les:al representative. — ^The expression “legal representative” occurs in 
several places in the Code. It Vas variously interpreted by the High Courts as would 
appear from reported cases which are nob easily reconcilable with one another. See 
the undermentioned case (5), in which almost all the earlier cEises are reviewed. See 
also notes to s. 50, a. 52, and O. 22, r. 3. 

“Where a party sues in a representative character.*' — A suit by a Hindu 
reversioner for a declaration that an alleged adoption is nob valiil is a suit by him in a 
“ representative character,” that is, as representing, in his reversionary right, the estate 
of the last male owner, and on his death such right devolves on the next reversioner so 
as to entitle him to be substituted as plaintiff under^ O. 22, r. 3 (f). 

A surviving coparcener is not a “ legal representative *’ of the deceased coparcener 
within the moaning of this clause {u). 8ee notes to O. 22, r. 3, “ Legal represent- 
ative.” • 

** Intermeddles with the estate.*'- — One who intermeddles with the estate of 
a deceased person, even though it may be with part thereof, is a “ legal representa- 
tive ” within the meaning of this clause and is liable to the extent of the property taken 
possession of by him (v). 


(r) Aloo V. OaffUb?M (1895) 19 Bom. 608. 

U) JXnamoni v. ISlahadut Khan (1904) 8 C. W. 
N. 843. 

(0 Veiikatanarayana v. Subbammal (1915) 88 
Mad. 406, 42, 1. A. 125. 8ee also Mahadeo 
V. Sh^ Karan (1913) 35 All. 481 [suit by 
daughter to recover her father's estate] ; 
Jadubanti v Mahpal Singh (1916) 38 All. 


Ill [suit by unmarried daughter to recover 
her father’s estate] ; Ramatnvami v. Pada- 
7nunayi/a (1916) 89 Mad. 882 [suit by 
daughter to recover her father's estate], 
[u) ChunUal v. Bat Mani (1918) 42 Bom. 604. 

[V) Daropdi v. Sada Kuar (1918) P. B. no. 115, 
p. 436. 




FLEADEB. 


11 


(12) “ mesne profits ” of property means those profits 

which the person ^ wrongful possession of such property ac- 
tually received or might with ordinary diligence have received 
therefrom , together with interest on such profits, but shall not 
include profits due to improvements made by the person in 
wrongful possession : 


See notes to 0. 20, r. 12. 

(13) “ moveable property ” includes growing crops : 

(14) “ order ” meajis the formal expression of any deci- 
sion of a Civil Court which is not a decree : 


(15) “ pleader ” means any person entitled to appear and 

plead for another in Court, and includes an advocate, a vakil 
and an attorney of a High Court : 


** Pleader,*’* — ^The term “ pleader ’* is hero used in a much larger than its ordinary 
signification as a convenient term to designate all persons who are entitled to plead for 
another in Court. “ Pleader,” in its ordinary sense, is synonymous with vakil 


Authority to compromise, — An attorney or solicitor is entitled in the exercise 
of his discretion to enter into a compromise on behalf of his client, if he does so in a 
bona fide manner (r). And so is counsel (y). But a pleader cannot enter into a compro- 
mise on behalf of his client without his client’s express authority (z). The reason is that 
both counsel and solicitor have an implied authority to compromise, the former by reason 
of his retainer ^ and the latter by virtue of his position of agent in relation to his client (a). 


The result is that the consent of the client is not needed for a matter which is within 
the ordinary authority of counsel, and if a compromise is entered into by counsel, it binds 
the client though his coi^^nt was not taken (6). But what if the authority of counsel 
has been expressly limited by the client, aJid counsel has consented to an order or decree 
in spite of the dissent of the client, or oi> terms differing from those which the client 
authorized ? In such a case, if the limitation of authority is communicated to the other 
side, consent by counsel outside the limits of his authority would be of no effect (c). 
If the limitation is not communicated to the other side, the question arises whether, 
having regard to the fact that the ^other side entered into the compromise believing 
that the oppomont’s counsel had the ordinary unlimited authority, the Court has power 
to interfere. It has been recently held by the House of Lords that it has, and that it is 
not prevented by the agreement of counsel from setting aside or refusing to enforce a 
Compromise j that it is a matter for the discretion of the Court, and that when, in the 
particular circumstances of the caae, grave injustice would be done by allowing the 


(w) PlM^r of the High Court, in re (1884) 8 Boi 
14o. 

(as) Fray j VotOee (1869) 1 E. <V E, 839 ; Jag 
V. Itamdas (1870) 7 B. IF. O., 

(y) KempshaU v, Holland (1895) 14 K. 88i 
Bahadur v. Shankar (1891) 13 A 

(?) V. Skamhara (1898) 21 Mad. 27. 

Thenal v. Sokkammal (1917) 41 Mad. 283. 


(а) Ooiinsel la not his client’s agent, but a sollclt-or 

is ; Matthews v. Munster (1888) 20 Q. B. 
1>. 141, 142; Jang Bahadur v. Shankar 
(1891) 18 All. 272. 

(б) Matthews v. Munster (1887) 20 Q. B. P. 141 : 

Janj Bahadur v. Shankar (1891) 13 All. 
272 : Garrison v. Rodrigues (1886) 13 Cal. 

(o) Strauss v. Francis (1866) L. R. 1 Q. B. 879, 
382. 
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compromise to stand, the compromise may be set aside, even although the limitation 
of oonnsers authority was unknown to the other side (d) . The authority of counsel and 
solicitor to compromise a suit is limited to the issues in %he suit ; a compromise will 
not therefore be binding on a client if it extends to matters oidaide the scope of the 
particular case in which the counsel or solicitor is retained (e). And since a compromise 
is no more than an agreement, it can be set aside at the instance of the client if it has 
been made by the counsel or solicitor under a misrepresentation or mistake to the same 
extent as any other agreement entered into under similar circumstances by the client 
would be (/) : see Indian Contract Act, 1872, ss. 17-22. The application to set aside a 
consent decree should be made before the decree is sealed (g). 

Power to refer to arbitration.— -The law is the same os regards reference to 
arbitration. Counsel hats an implied power to consent to a reference and so has a soli- 
citor on the record (h). But the authority does not extend to referring the case to 
arbitration on terms different from those which the client has authorised (»). A pleader 
or vakil has no i>ower to refer a case without the express authority of his client ( j). 

Authority to withdraw suit* — Counsel has an impljed power to withdraw an 
action (k). As regards vakils or pleaders it has been held that a vakalutnama couched 
in general terms suffices primd facie to authorize him to apply on behalf of his client 
for leave to withdraw a suit, and in the absence of anything to show that the 
vakil hod acted contrary to the client’s instructions, or otherwise was guilty of mis- 
conduct in making the application, the client is bound by the act of his vakil (1). 

Power to bind client by admissions. — Counsel (m), solicitors (??,)» o-nd pleaders 
or vakils (o) have an implied authority to bind their clients by admissions of fact, pro- 
vided such aidmissions are made during the actual progress of litigation and not in 
mere conversation (p). Thus an admission of liability by a vakil is sufficient to warrant 
a decree against his client in the suit (q). The result is that the client will be bound by 
the admission even though it may be erroneous. But neither counsel nor solicitor nor 
vakil can bind his client by %n admission on a point of laiv. Hence if the admission be 
erroneous, the client is free to rej)udiate it (r). It may hem be observed that the 
omission of a pleader or counsel either to argue a question of law, or his abandoning a 
question of law, does not disentitle the Court to go into the question (^). 

Power to abandon Issue* — A pleader’s general powers in the conduct of a suit 
include the power to abandon an issue wliich^m his discrctioc^ he thinics it inadvisable 
to press (t). 

(16) “ prescribed ” means prescribed by rules : 


(d) Neale v. Gordon Lennox [1902] A. C. 466,470, 
(«) Nurdo Lai v. NisUirini (1900) 27 Cal. 428 ; 
Swinfen v. Lord Chelmsford (1869) 29 L. J. 
(Ex.) 382. 

(/) Hiekman v. Berens [1896] 2 Ch, 638; Wild- 
ing V. Sanderson [1807] 2 Ch. 534 ; find- 
derafl^ Banking Co. v. Idster [1896] 2 
Ch. 273 ; Bibbee Solomon v. Ahdool Jzeez 
(1881) 6 Cal, 687,706. 

(a) Berry Mullen (1871) 6Ir. Bep. 368; Jang 
Bahadur y. ShanJear (1891) 13 All. 272; 
Garrison v. Rodrigues (1886) 13 cal. 116, 
(A) Stnithy. 'Iromp (1849)7 0. B. 767 ; Faidell v. 
Eastern Counties By. Co. (1848) 2 Ex. 344. 
Neate v, Gordon Lennox [1902] A.O. 466. 
ihakw Persad v. Kalka (1874) 6 N. W. 

ik) Chambers Y, Mason (1858) 6 0. B. N. S. 69: 
BprWiSS V. Francis (1866) L. R. 1 <). B. 379, 

(l) Ram C 0 qf»iar v. CoUeetor of Beerbhoom (1866) 

6 B- 80 

(m) BaUer\f Worman (I860) 2 F. & F. 165; 




Van Wart v. WoUey (1823) By. & Mov. 
4 ; Stracy v. Blake (1836) 1 M. <te W. 168. 

(n) Wanstatf v. Watson (1833) 4 B. & Ad. 389 ; 

Fetch V. Lyon (1846) 9 Q.»B. 147. 

(o) Kower Narain v. Sreenath (1868) 9 W. R. 

485 ; Rajnnder v. Bijai (1830) 2 M. I. A. 
253 ; JHtingal Lai v. Mansa Ram (1896) 18 
All. 384 : Venkata v. Bhashyakarlu (1899) 
22 Mad. 638. 

(p) Young V. Wright (18^7)1 Cam. 139; Parkins 

V. Hawkshaw (1817) 2 St, 239 ; Patch v. 
iyyon (1846) 9 Q. B. 147. 

(q) SreemuUy Doasee v. Pitambar (1874) 21 W. 

B«. 332. 

(r) Dwar Buw v. Fati (1898) 3 O. W. N. 222 

(pleader) : Beni Parshad v. Dudhnath 
aeoo) 27 Oah 156, 26 I. A. 216 (counsel) ; 
Krishnaji v. Rajmal (1899) 24 860, 

363. 

(«) Bern Parshad v. Dudhnath (1900) 27 Oal. 156. 
(t) Venkata v. Bhaahyakarlu (1902) 26 Mad. 807, 
377IP. O.] 
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(17). “ public officer ” means a person falling under any 
of the following descriptions, namely : — 

(а) every Judge ; 

(б) every member of the Indian Civil Service ; 

(c) every commissioned or gazetted officer in the mili- 

tary or naval forces of His Majesty,, including His 
Majesty’s Indian Marine Service, while serving 
under the Government ; 

(d) every officer of a Court of Justice whose duty it is, 

as such officer, to investigate or report on any 
matter of law or fact, or to make, authenticate or 
keep any document, or to take charge or dispose 
of any property, or to execute any judicial process, 
or to administer any oath, or to interpret, or to 
preserve order, in the Court, and every person 
especially authorized by a Court of Justice to per- 
form any of such duties ; 

(e) every person who holds any office by virtue of which 

he is empowered to place or, keep any person in 
confinement ; 

(/) every officer of the Government whose duty it is, 
as such officer, to prevent offences, to give infor- 
mation of offences* to bring offenders to justice, or 
to protect the public health, safety or convenience ; 

• 

{g) every officer whose duty it is, as such officer, to 
take, receive, keep or expend any property on be- 
half of the Government, or to make any survey, 
assessment or contract on behalf of the Govern- 
ment, or to execute any revenue-process, or to 
investigate, or to report on, any matter affecting 
the pecuniary interests of the Government, or to 
make, authenticate or keep any document relating 
to the pecuniary interests of the Government, or 
to prevent the infraction of any law for the pro- 
tection of the pecuniary interests of the Govern- 
ment ; and 


S- 2. 
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(A) every officer in the service or pay of the Govern- 
ment, or remunerated by fees*, or commission for 
the performance of any public duty : 

(18) “ rules ” means rules and forms contained in the 

First Schedule or made imder section 122 or section 126 : 


As to the relation of the body of the Code to the rules, see notes to s. 1, p. 2, 
para. No. 6 . 

* 

(19) “ share in a corporation ” shall be deemed to include 
stock, debenture stock, debentures, or bonds : and 

• a 

(20) “ signed,” save in the case of a judgment or decree, 
includes stamped. 

3. [S. 2.] For the purposes of this Code, the District 

Court is subordinate to the High Court, 
Subordination of Courts. and cvery Civil Court of a grade inferior 
to that of a District Court and every Court 
ot Small Causes is subordinate to the High Court and District 
Court. 

Different rullnirs of different High Courts — Where there are different 
rulings of different High Courts on a particular point, a Suboi*dinate Judge should follow 
the decision in law of a Bench ot the High Court to which he is subordinate unless the 
decision of the Bench has been* overruled by a decision of a Full Bench of that Court or 
unless it has been overruled expressly or impliedly on an appeal to His Majesty m Counci I, 
or unless the law has been altered by a subsequent Act of the Legislature (w)- 


4. [S. 4.] (1) In the absence of any ^ecific provision 

to the contrary, nothing in this Code shall 
Savings. deemed to Hmit or otherwise affect any 

special or local law now in force or ^ny special jurisdiction or - 
power conferred, or any special form of procedure prescribed, 
by or under any other law for the time being in force. 

c 

(2) In particular and without prejudice to the generality 
of the proposition contained in sub-section (1), nothing in this 
Code shall be deemed to limit or otherwise affect any remedy 
which a landholder or landlord may have under any law for 
the time being in force for the recovery of rent of agricultural 
land from the produce of such land.. 


(«) PtmLal V. Parbatl (1915) 421. A. 165, 160, 
87 Ah. 366 ; Korban AUy v. Sharoda 
Prothdd (1884) 10 Cal. 82 ; Sioamirao v. 
Kaahinath (1801) 16 Bom. 419 ; JBalaji v. 


Sakharam (1803) 17 Bora. 666; Kamla 
Prasad v. Pandey Ram (1019) 4 Bat. L. J. 
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‘•Any special form of procedure. •• — Having regard to these words, it was held gs, 

in a Bombay case where two Judges differed in an apipeal from the Original Side of the 4.0^ 
High Court that the special procedure laid down in cl. 36 of the Letters Patent should be 
followed in preference to the procedure laid down in 8. 98 of the Code (v). 

6. [S. 4 A.] (1) Where any Revenue Courts are gov- 

erned by the provisions of this Code in 
to^veMo°courts*^® those matters of procedure upon which any 

special enactment apphcable to them is 
silent, the Local Government, with the prev^us sanction of 
the Governor- General in Council, may, by notification in the 
local oflS.cial Gazette, declare that any portions of those provi- 
sions which are not expressly made applicable by this Code 
shall not apply to those Courts, or shall only apply to them 
with such modifications as the Local Government, with the 
sanction aforesaid, may prescribe. 

(2) “ Revenue Court ” in sub-section (1) means a Court 

having jurisdiction under any local law to entertain suits or 
other proceedings relating to the rent, revenue or profits of 
land used for agricultural purposes, but does not include a 
Civil Court having original jurisdiction under this Code to 
try such suits or proceedings as being suits or proceedings of 
a civil natiire. 

6. [S. 6.] Save in so far as is otherwise expressly 

provided, nothing herein contained shall 
Pecuniary jurisdiction. Operate to give any Court jurisdiction over 
suits the amount or value of the subject 
matter of which exceeds the pecuniary limits (if any) of its 
ordinary jurisdiction. 

Pecuniary limits of jurisdiction. — See notes to s. 16 under the head “ Court 

of lowest grade competent to try a suit.” 

Pecuniary Jurisdiction in passing decrees. — The jurisdiction of a Munsif in 
Bengal, N-W. P. and Assam extends to suits of which the value does not exceed 
Rs. 1,000. *It has been held by the High Court of Calcutta that if in a suit for accounts 
or mesne profits instituted in a Munsif ’s Court, the plaintiff values the claim at Rs. 800, 
that is, at an amount within the pecuniary limits of that Court [see O. 7, r. 2], and the 
Munsif finds on the taking of accounts that Rs. 6,000 are due from the defendant to 
the plaintiff, the Munsif cannot pass a decree for more than Rs. 1,000, that being tlie limit 
of his pecuniary jurisdiction (w). The same view has been taken by the High 
Court of Bombay (ar). On the other hand, it has been held by the Allahabad (y) and 

(V) 

(w) 


Surajmal v. Horniman (1918) 20 Bom. L. 
R. 186,217. 

Sinoh v. Indra Coomar (1903) 13 Oal. 
W. N. 493 ; Hhupendra Kumar v. Puma 
Chandra (1910) 48 Oal. 650. But see 
Rameetoar v. bUu (1894) 21 Cal. 660; 


Panchuram v. Kinoo (1912) 40 Cal. 66. 

(x) Birjibhai v. Jamshedji (1913) 16 Bom. L. K. 
1021. 

(y) Sudarshan Das v. Ram Prasad (1910) 33 All. 
97: Madho Das v. Ramji (1894)il6 AIL 
286. 
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Madras (z) High Courts, that the Munsif can pass a decree for any amount in such a case* 
The Patna High Court is inclined to the same view as thg Allahabad and Madras 
High Courts (a). See notes to s.38, “ Juridsiction of Court executing decree,” and 
notes to s. 96, ** Forum of appeal.” 

A sues B for possession of land valued at Rs. 686*8-0 and for mesti© profits up to the 
date of the suit valued approximately at Rs. 200 and for mesne profits subsequent to the 
date of the suit not valued at all. The suit is brought in the Court of a Munsif .whose 
pecuniary jurisdiction is limited to Rs. 1,000. A decree is passed in the suit for the 
plaintiff lor possession and for mesne profits. Subsequently the plaintiff applies to the 
Munsif for assessment ^f mesne profits, claiming about Rs. 60,000 for such profits. Ac- 
cording to the Calcutta High Court, the Munsif has no jurisdiction as regards mesne 
profits up io the d-ate of the suit to pass a decree for more than Rs. 313-S-O, that being the 
dif^^nce between Rs. 1,000 and Rs. 686-8-0 (the valu^ of the land). As regards mesno 
profits subsequent to the date of the suit, the proper course for the Munsif is to direct the 
return of the plaint in so far as it embodies a claim for -such profits to bo presented to 
the Court of competent pecuniary jurisdiction, that is, the Coifrt of the Subordinate 
Judge (6). According to the Allahabad, Madras and Pe-tna High Courts, the Munsif can 
pass a decree in such a case for a sum exceeding his jurisdiction and hence no que.stion 
can arise aa regards the return of the plaint. See the cases cited in the preceding 
paragraph. 

7. [S. 5 ] The following provisions shall not extend to 

Courts constituted under the Provincial 
Small Causes Courts Act, 1887, or to Courts 
exercising the jurisdiction of a Court of 
Small Causes xmder that Act, that is to say, — 

(a) so much of the body of the Code as relates to — 

(i) suits excepted from the cognizance of a Court 

of Small Causes ; 

(ii) the execution of decrees in such suits ; 

(in) the execution of decrees against immoveable 
property ; and 

(&) the following sections, that is to say, — 

section 9, 

sections 91 and 92, 

sections 94 and 96 so far as they relate to injunc- 
tions and interlocutory orders, and 

sections 96 to 112 and 116. 

(9) Aroova v. Avpachi (1902) 25 Mad. 643 , i L. J. 804. , 

^^nmutyck FenJraia (1917) 40 Mad. 1, 7-8. (fr) lihuvendra v. Puma Chandra (1910) 48 Cal. 
(a) Sheikh M^mmad v. Mahtao (1917) 2 Tat. ' 650 [a case under the Code of 1882J. 
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Attachment before judgment by Provincial Small Cause Court.— A 

Provincial Small Cause Court has the power to attach movables before judgment. An 
attachment before judgment is not one of the interlocutory orders i*ef erred to in cl. (b) 
of the section. The only interlocutory orders excluded are those specifically mention- 
ed in s. 94 of the Code, being those comprised in 0. .39, rr. 0 to 10 (c). 

8. S. 8.] Save as provided in sections 24, 38 to 41, 
75, clauses (a), (b) and (c), 76, 77 and 155 to 
158} and by the Presidency Small Cause 
Courts Act, 1882, the provisions in the 
body of this Code shall not extend to any suit dr proceeding in 
any Court of Small Causes established in the towns of Calcutta, 
Madras and Bombay. 

Provided that - — 

(1) the ifigh Courts of Judicature at Fort William, Mad- 
ras and Bombay, as the case may be, may from time 
to time, by notification, in the local official Gazette, 
direct that any such provisions not inconsistent with 
the express provisions of the Presidency Small Cause 
Courts Act, 1882. and with such modifications and 
adaptations as may he specified in the notification, 
shall extend to suits or p'oceedings or any class of 
suits or proceedings in such Court. 

(2) All rules heretofore made by •any of the said High 
Courts under section 9 of the Presidency Small Cause 
Courts Act, 1882, shall be deemed to have been validly 
made. 

The provisos were? inserted in th« section by the Code of Civil Procedure 
Amendment Act I of 1914, s. 2. 

(c) Kmnud v. Hari (1918) 40 Cal. 717. 


Ss. 7, 8. 


2 
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PART I. 

Suits in General. 


Jurisdiction op the Courts and Res Judicata. 

9. [s. n.i The Courts shall (subject to the provisions 
ci’^n^suit^ herein contained) have jurisdiction to try 

all suits of a civil nature excepting suits 
of'^which their cognizance is either .expressly or impHedly 
barred. 


Explanation . — A suit in which the right to property or 
to an office is contested is a suit of a civil nature, notwithstand- 
ing that such right may depend entirely on the decision of 
questions as to religious rites or ceremonies. 

Alterations In the section. — The words “either expressly or impliedly barred ” 
have been substituted for the words “barred by any enactment for the time being in 
force “ which occurred in s. 11 of the Code of 18S2. The latter words wei'e held to mean 
expressly barred {d). 

Onus. — A party seeking to oust the jurisdiction of ordinary Civil Coui'ts must 
establish his right to do so (c). 


Suits of a civil nature.— Suits may be divided^ into two classes — (1) those which 
are of a civil nature, and (2) those which are not of a civil nature, lb is suits only of a 
civil nature which a civil Court has jurisdiction to entertain. A civil Court has no juris- 
diction to try suits which are not of a civil nature. A suit is iiot of a civil nature if the 
principal or only question in the suit is a caste question or a question relating to religious 
rites or ceremonies. But when (1) a caste question or a quesbidn i*eJaiing to religious 
rites or ceremonies is not the principal question in the suit, but is merely a subsidiarv 
question, and (2) the 2 >rincipal question is of a civil nature, e.r/., a question as to i right 
to property or to an office or to any other civil rights and (3) the j^rincipal question which 
is of a civil nature cannot be determined without deciding the caste question or question 
relating to religious rites or ceremonies, the Court will in such a case decide the caste 
question or the question relating to religious rites or ceremonies to enable it to decide the 
principal question (/). It is upon this principle that the Explanation to the section 
is based. We may therefore say that a suit is of a civil nature if the principal question 
in the suit relates to a civil right The mere fact that the determination of such a ques- 
tion depends entirely on tlie decision of caste questions or questions as to religious rites 
or ceremonies does not take the suit out of the category of suits of a civil nature (see 
the Explanation to the section). We now proceed to consider the leading cases in wliich 
the Courts have refused to try suits on the ground either ( 1 ) that the principal question 
in the suit is a caste question, or (2) that it relates to religious rites or ceremonies. 


(d) Kishori Mokun v, Chundra iSaih (1887) 14 

Cal. 644, 648. 

(e) Srimath Jagannatha Kutumbarayudu (1916) 


39 Mad. 21. 22. 
if) Lalji V. (1896) 

Qovind (1887) 11 B 


19 Bom. 607 ; Pragii v. 
om. 634. 
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Suits In which the principal queitlon Is a caste question are not 
suits of a civil nature. — A caste is any well defined native community (be it 
Hindu or Mabomedany governed for certain internal purposes its own rules and 
regulations (g ) . A caste question is one which relates to matters afiecting the internal 
autonomy of the caste and its social relations (h)» 

To determine whether or not a question is a caste question, the test is — Would the 
cognizance of the matter in dispute by the Court be an interference with the autonomy 
of the caste ? Wquld the Court bo deciding the question which the caste as a 
self-governing bodj*- is entitled to decide for itself ? If yes, the question is a caste ques- 
tion and no civil Court has jurisdiction to entertain it (i). fl^hus a caste may imss a 
resolution depriving a member of man-pan invitation or invitation to dinner or to munj 
or other ceremonies for an alleged breach of a caste rule. The excluded member has 
no remedy in law, for all that^e has lost is a social privilege, and not a legal right, and 
the caste is the only tribunal to which a castoman deprived of that privilege could 
resort. A civil CourJ) has no power by its decree to compel the members of a caste to 
invite a castoman to dinner or to any ceremony (^‘). Similarly a Court has no power to 
compel barbers belonging to a certain caste to shave a castoman or to pare his nails 
though the jiarty aggrieved may allege that he would lose caste by the loss of service at 
the hands of the barliers (/r). On tho same xjrinciple a member of a caste is not enti- 
tled to any remedy in law if the other members refuse to go to his house on the occasion 
of a death in his family and assist hitn in the removal of the dead body, though they 
may have in so doing broken a rule of the caste. It is not for a Court of law to enforce 
a caste rule or resolution : it is for the caste itself that makes the rule or j^asses the 
resolution to do so {1). And so a Court will not comj)ol a defaulting member to x^ay to 
the caste a sum of money which by a resolution of the caste every casteman is liable to 
pay on the occasion of a marriage in his family (m). 

Expulsion from caste,— ;-To exclude a member of a caste from invitation to 
caste dinners or ceremonies is^as stated above, to depnve him of a social x:)rivilego. 
But to expel him from tho caste is to deX)rivo him of a legal right wliich forms x^art of 
his status. Hence a suit will lie for a declaration that the plaintiff is entitled to bo 
rc-admitted into tl\e caste and also for damages for exxmlsion f rom tho caste (w). But 
to entitle the x^lainiilf to a decree, ij^ must be shown that tho excommunication is 
wrongful, and the Court will in such cases enquire into the validity of the sentence 
of •excommunication. Excommunication is wrongful, if a member is exx)olled from the 
caste without opportmiity of explanation being offered to him (o). It is also wrongful 
if a member is exiiolled for an alleged breach of a caste rule which, as a matter of fact^ 
ho has not broken (p). In the mufassal of Bombay, however, a suit does nob lie for 
restoration to caste, the cognizance of sucli a suit being expressly barred by Bombay 
Regulation II of 1827, s. 21 (q). But a suit is maintainable for “ damages ” on account 
of an alleged injury to the caste and character of the plaintiff arising from some illegal 
act or unjustifiable conduct of the other party. 


(g) Abdul Kadir v. Dhanna (1896) 20 Bom. 100. 
(A) A'ppaya v. radappa (1899) 23 Bom. 122, 
130 ; Jethabtiai v. Chapaey (1909) 34 Bom. 
467,481. 

(i) Muravi v. Suba (1882) 6 Bom. 725, 727. 

(j) Rciyhunath v. uff^iw^han (1891) 15 Bom, 

699 : Sudhariim v. Sudharam (1869) 3 B. 
L. B. A. J. 91 : Mayaahankar v. Hari- 
8hanfcar (1880) 10 Bom. 661. 

(A;) liaj Kieto v. Nobaee (1864) 1 W. R. 361. 


(0 Kanji v. Arjun (1894) 18 Bora. 115. 

i m) Abdul Kadir v. DJMrma (1806) 20 Bom. 190, 
n) Jaganruith v. Akali (1894) 21 Cal. 463. 
o) Appaya v. Padappa (1899) 23 Born. 122; 
Keshavlal v. Bai Girja (1900) 24 Born. 
13, 22-23 ; Vallabha v. Madmudarntn (1889) 
12 Mad. 495 ; Qanapaii v. Bharati (1894) 
17 Mad. 222. 

ip) KriBhnaBUmi v. Virammi ilSS7) 10 Mad. 133, 
Ci) Naihu V. Keshau'ji (1902) 26 Bom. 174. 


S. 9. 
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5ult8 in which the principal question relates to religious rites or 
ceremonies are not suits of a civil nature. — Thus a suit will not lio to establish 
a right to parade bullocks 'jn certain days (r), or to compel pun^Hs to adorn an idol 
at certain seasons jor to instal it in a particular temple instead of in anotlier (t). 
There is no r^eht of a civil nature involved in these coses. 


Suits for vindication of a mere dignity attached to an office are not 
suits of a civil nature. — claim by a Swami (arch-priest) that ho is entitled to be 
carried on the high road of a town or village in a palanquin on ceremonial occabions 
will not be entertained by a civil Court (a). What is claimed by the plaintiff in such a 
case is a mere mark of honour appended to the office of a Swami. Civil Courts should 
discourage as much as posable claims of so unsubstantial and objectionable a nature and 
they ought not to bo involved in the determination of trivial questions of dignity and 
privilege, although connected with an office. For the same reason a suit will not lie 
^ for a d^aration that the plaintiff as (jurukhal or spiritualdeader is entitled to be recei- 
ved at a pagoda by the wardens of the pagoda with the honoui-s and emoluments due to 
his rank on the occasion of the annual festival of the pagoda. “ The duty of individuals 
to submit to and perform certain religious observances in accordance with the ritual 
or conventional practices of their race or sect is, in the absence of express legal recogni- 
tion and provision, an imperfect obligation of a moral and not a civil nature. Of such 
obligations the present civil Coui’t cannot take oogni/.anoo ” (v). Following this rule, the 
Courts have declined to entertain claims made by holders of religious office to preeedeiice 
in worship, such as a claim to be the first to worship the deity and to receive gifts of rice 
and cocoanuts on certain public religious ceremonies (w) They have likewise declined 
to decide disputes as to precedence or privilege between piii-oly religious functionaries (x)- 
kit is important to note that the suit in each of the above cases was not to establish a 
' right to an office, but for a declaration that the plaintiff was, by virtue of his office, entitled 
i to certain tokens of dignity or to votive offerings. In other words, the suit was nob for a 
claim to an office but to vindicate an alleged dignity attached to an office. A suit for an 
office is of a civil nature, but a suit«for vindication of a mere dignity, though connected 
with an office, is not. But if honours be attached to an office by way of remuneration^ in 
other words, as part of its emoluments, a ci vil Court can entertain a suit for such honoui’s {y \ . 

“Office.” — Suits in which the principal question is as to a civil or legal right are 
suits of a civil nature. The right to an “ office ” is a right of a civil natui’e. Therefore 
suits in which the principal question i-elates to thocright to an “ offlfce ” are suits of a 
civil nature ; and they arc not the less so because the right claimed may depend on the 
decision of caste questions or questiops as to religious rites or cenemonies or even religious 
tenets ( 2 ). See the E.xplanation to the section. 

Suits for secular office. — When no rcmunemtioii attaches to the office of the 
secretary of an Association (registered under Act 21 of l.SGO), a suit for a declaration 
that the plaintiff is the secretary of the Association and that his dismissal from Jhe office 
was not justified by the rules of the Association, is not maintainable by a civil Fourt, 
especially if the Association has powers to alter its rules from time to time. The reason 
is that in such a case no decree which any civil Court could pass in plaintiff’s favour 
could prevent the Association from altering its rules and then dispensing with the 
plaintiff’s services and enJploying some one else (a). 


(r) Hama v. Shivram (1882) 6 Bom. He. 

(«) Vasudev v, Vamnaji (1881) 5 Bom. 80. 

t) Loke Nath v. Daaararthi (1905) 552 Cal. 1072. 

u) Sri Sunkar v. Sidha (1843) 3 M. I. 198; 

and Shankara v. Hanma (1878) 2 Bom. 474. 
(v) Striman Sadagapa v. Kristna (1863) 1 Mad. 
H. 0. 301. 

(lo) Narayan v. Kriahnaji (1886)10 Bom. 233; 


Kartippa v. Kobanihayan (1884) 7 Mad. 91 ; 
Sangapa v. Oanqapa (1878) 2 Bom. 476. 
(i) Madhmudan v. Shankaracharya (1909) 33 
Bora. 278. 

(y) Rungachariar v, Rungasami (1909) 32 Mad. 291. 

(z) Krishnammi v. Krishnamacharyar (1882) 6 

Mad. 313. 

(a) Maharaj Narain v. Shashi (H)15) 37 All. 313. 
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Suits lor relijzrlous office. — Quaere whether evert/ suit for a religions office ts a S. 9. 
suit^ of a civil 'tiature ? The Explanation to the section assumes that a suit in which 

the right to an “ office ” is contested is a suit of a civil nature. Now an office may bo 

either secular or religious in its character. We are here principally concerned with an 
office of a religious charS/Cter, for the question as to religious rites and ceremonies con- 
templated by the Explanation can only arise when the right to a religious office is con- 
tested. Religious offices may be divided into two classes, namely,- — 

I. — Those to which fees are appurtenant as of right; such as the office of the 
Kazi of Bombay, or of the Joshi of a village. 

ir. — Those to which no fees are attached, but which gjntitle the holder theivof 
to receive such gratuities as may }>e paid to him ; such as the office of 

j)ujarij or officiating priests in a temple, or of the Ai/a of a rttaih. 

Fees are to be distinguijUied from gratuities. When fees are attached to a>l office. ^ 
the holder of the office is entitled on performance of the services to the stipulated or 
customary fees. Thus a Kazi or Joshi is entitled on performing a marriage ceremony 
to the marriage fee, and if the fee is not paid to him, he may enforce payment by a suit. 

In fact, a fee is a sum which the holder of an office is entitled to demand os payment 
for the execution of functions attached to the office. Besides fee.s paid to a Kazi or to 
a Joshi on the occasion of a marriage, there may be gratuities paid to him which are 
entii’ely voluntary in their character Tf a person invites a Joshi for performing a 
marriage ceremony at his j^lace, and pays him the fees, but no gratuit3% a suit will not 
lie at the instance of the Joshi for payment to him of any sum bj* way of gratuity though 
it may bo usual to pay gr.atuitics on such occasions ; the reason being that there is no 
obligation in law on the part of the person inviting a Joshi to make any payment by way 
of gratuity (b). The same remark applies to holders of religious offices referred to in 
class ir above. 

The question which concerns us at present is wjiethor a suit will lie at the instance 
of the holder of a religious office for disturbing him in the exercise of his office If the 
office is wrongfully usurped, can the person claiming to be the rightful holder of the 
office sue the intruder in a civil Court for a declaration that he is entitled to the office ? 

Will a civil Court entertain such a suit ? To answer these questions we must deal with 
the two classes of religious offices separately. 

As regards religious offices of the first class, that is, offices to which fees are attached, ! 
there is no doubt that a suit will lie against an intruder for a declaration that the office ^ 
is vested in the plaintiff. Such a suit is a suit of a civil nature, and it will be tried by \ 
a civil Court (c). 

Turning now to religious offices of the second class, the question that faces us is, 
whether*; suit will lie for an office to which no fees aixj attached ? Different views have 
been held on this point by different Courts. It has been held by the High Court of 
Calcutta that a suit by a person claiming to Ixs entitled to a religious office against a 
usurper for a declaration of the plaintiff’s right to the office is a suit of a civil nature, j 
and will therefore be entertained by a civil Court though no emoluments are attached j 
to the office at all. This conclusion is based upon the reasoning that a religious office, 
though no fees are attached to it, is an “ office ” within the meaning of the Explana- 
tion to this section and that the section assumes that a suit for an “ office ” is a suit of a 
civil nature. The office in that case was that of musicians who chanted holy songs in a 


(h) MuhammadY. Sayad Ahmed {ISQl) 1 Bom. II. (c) Muhammad v. Sayad Ahmed (1861) 1 B. H. 
0. App, xxxvU. ' 0. App. xvill ; Ghelabhai v. Hargowan 

(1911) 86 Bom. 94. 
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S. 9. satra at a certain village {d). In another case, the office was that of a ahebaif, and the 
suit was by one member of a family against another for a declaration of a hereditary 
right to officiate as shebait at the worship performecL by votaries^'at the foot of a certain 
tree. It was held that the suit was maintainable. In this case also there were no fees 
attached to the office, but voluntary offerings were made by the votaries (e). U is 
worthy of note that in both the.se cases the office was one attached to a place as 
distinguished from an absoU(t*dy personal office. 

On the other hand, it has been held by the High Ooui't of Madras that a suit does 
not lie for a religious office to wliich no fees are attached. According to that Court, 
a religious office to which no fees are attached is not an “ office ** within the meaning 
of this section (/). The office in one of these cases was that of priest of Samayacharm, 
of which the duties were to exercise spiritual and moral supervision over a certain class 
of pe^ns. 

« 

As regards Bombay decisions, if we are to reconcile them all, we must divide them 
into two classes, namely, (1) those in which the religious offi.ee is {ittached taA-temple, 
shrine, or sacred spot, and (2) those in which the office is entirely personal in its charac- 
ter. And it may be safely said that a suit will lie for a religious office winch is attached 
to a place, though no fees are appurtenant to it, such as the office of officiating priests 
in a temple or of Aya of a mnath {g). But a suit will not lie for an office to which no 
foes are attached, if the office be jiersonal in its character, such as the office of Chalwa- 
dy (h) (bearer on public occasions of the insignia of a caste), or the office of Ouru (i). The 
distinction between offices that are attached to a place such as a temple or a math and 
offices that are in their nature personal is our own, and it must bo said that none of the 
Bombay decisions turns expressly on any such distinction. This distinction has been 
devised to harmonize what would otherwise be a mass of conflicting decisions, |hough it 
must be observed that even then there remains one Bombay decision in wliich the office 
was a iiersonal one and there were no fees attached to the office and yet it was held 
that a suit would lie for the offie'e. The x>rincixial question in that case was whether 
a suit lies for the office of Khaiib (preacher), reyard being had to the fact that 110 fee^ were 
(Utached to the offtccy and it was hold that the suit would lie. The Court said : “ Had it 
been the intention of the legislature that such a suit should not lie, the same would 
have been clearly provided for” (j). But if it is a question of the intention of the 
legislature, it may be said that the Explanation toi^ho section, which did not occur in the 
Code of 1877, appears to have been suggested directly by a passage in a judgment in a 
Madras ca.se decided in 1871 {Jc), which was approved in a subsequent ca.se by the Privy 
Council (/), and the religious office in both the cases was one to which fees were attached. 

It has been held by the High Court of Allahabad that a mere right to perform Bam 
Lila (religious pageants), which does not carry with it any right to emoluments nor 
is attached to a shrine or temple or sacred spot, cannot bo enforced in a Court of law (m) 

The Patna High Court has held that a right to officiate at fimeral ceremonies perform- 
ed upon the banks of the Ganges between certain points, which did not carry any fees 
with it but merely gratuities, cannot be enforced in a Civil Court (n). 


(d) Mamat Ram v. Bapu Ram (1888) 15 Oal. , 
169. 

(tf) Dino Nath v. Pratap Chandra ( 1900) 27 Oal. 30. 
(/) Tholappala v. Venkata (1896) 19 Mad. 62; 
Subbaraya v. V edantachariar (1906) 28 
lHad. 28. 

ig) Limba v. i?ama (1889) 13 Bom. 548; Our- 
sangaya v. Tamana (1892) 16 Bom. 281. 

(h) Shankara v. Hanma (1878) 2 Bom. 471. 

(i) Murari v. Suba (1882) 6 Bom. 726 ; Gadigeya 


V. Basaya (1910) 34 Bom. 466. 

(i) Sayad Jlaahim v. Iluaeinsha (1889) 13 Boin. 
429. 

(k) Naraaimma v. Kriatna (1871) 6 M. H. O. 449. 

(Z) Krishnama v. Krishnasami (1879) 2 Mad. 
62, 66, 6 I. A. 121. 

(m) Chunnu Datt v. Bahu NandaniX^\0)^1 All. 

627 . 

(n) Hira v. Bachu (1916) 1 Pat. L. J. 381 ; Luian 

V. Prayag (1919) 4 Pat. L. J. 63. 
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Suits for recovery of fees attached to an office are suits of a civil 
nature, but not suits for recovery of gratultfer.— It is settled law that if 
a person usurps an office* to which another person is entitled and receives the fees of the 
office, ho is bound to account to the rightful owner for them, and the rightful owne^ 
may sue the usurper to recover the fees properly payable to him. But the case is differ 
ent where the payments are merely voluntary^ and a suit will not lie to recov or volun 
^ary gratuities that may have been received by the usurper (r.). The reason is thaf-, 
where voluntary offerings are made they "must bo taken to have been intended for the 
very person who was then actually performing the ceremony, whether rightfully or wrong* 
fully, and, further, that it is quite possible that no gratuities would have been given 
at all if the rightful owner officiated at the ceremony instead of the usurper (p). 
The same principles apply when a suit is brought by the lawful holder of an office 
against a member of the caste for employing the usurper for performing ceremonies which 
the rightful holder was entitled to perfoiTn. Thus a village priest may be entitled by 
hereditary right to officiate and take fees in the families of a particular caste in the 
village, and if a member of the caste employs an intruder in the office to perform the 
ceremonies, the village priest is entitled to recover from the casteman the fees which 
would properly be payable to him if he hod been employed to perform those cere- 
monies ( 7 ). But a suit will not lie against a casteman for a gratuity which the party might 
have refused to give if he had pleased (r). If for determining the plaintiff’s 
right to the fees claimed it becomes necessary to determine incidentally the right to 
perform the ceremonies, the Courts should try and decide that right (s). 


The cases in which a suit by the rightful owner of a religious o ffice against a usurper 
for recovery of voluntary gratuities has been held not to be maintainable must be distin- 
guished from those where a suit is brought by a sharer in a religious office against his co- 
sharera for recovery of his share of the voluntary gratuities. In the latter class of cases 
jt has been held that a suit will lie, for the basis of the claim in such cases is an agreement, 
express or implied, that all the sharers should have a share in the gratuities (t). 

Dues paid by baggals and shopkeepers to choivilhris of barars are in the nature of 
I'ohintary payments ; hence a suit will not lie to recover such dues or for a declaration 
of the right to recover them (u). 

Suits relating to caste property —Suppose that a caste is divided into two 
factions, and and that I'l owns certain property which stands in the names of 
some of its members. If these meml5ers secede from faction FI and go over to faction 
F2, a suit will lie to recover property from them at the instance of faction FI (v). Here 
the subject-matter of the suit is piopcrty hclonging to one section of the caste, 
and the claim is against persons ohtside that section. {Supx)Ose, next, that a caste owns 
some property purchased out of the caste funds, and that it is subseguently divided into 
two factions J^l and F2 . If faction F2 happens at the time of the division to be in posses- 
sion of the*caste property, faction FI cannot maintain a suit against faction F2 for recovery 
of one half of the caste property, or its value (tc). Here the subject-matter of the suit 
is caste property, and the claim is not against an outsider, but against another section 
of the caste. 


( 0 ) SUaram Bhat v. Sitaram Ganesh (1869)6 
B. H. 0. 250 ; Raja Valad v. Krishnabhat 
(1879) 3 Bom. 232; Hira v. Bachu (1916) 
1 Pat. L. J. 381. 

(p) Kashi Chandra v. Kailash Chandra (1809) 
26 Cal. 350. 

(j) DiTvanath v. Sadaahiv (1879) 3 Bom. 9 ; Ohe- 
labhai v. Hargowan (1911) SO Bom. 94 ; 
Kali Karda v.\Oouri (1890) 17 Cal. 906. 

(r) Murari v. Suba (1882) 6 Bom. 726: tho suit 
was by a guru to recover gratuities from 
tils disciples. 


(8) Krishnama v. Krishnasami (1879) 2 Mad. 
OS, 6 I. A. 120. 

(i) Dino Ngth v, Pratab Chandra (1900) 27 Cal. 
30 : Bheema Charyulu v. Kothakota (1907) 
17 J. 493. 

(tt) Barmti V. Chamru (1907) 20 All. 083. 

(v) Mehta Jethalal v. Jamiatram (1888) 12 Bom. 

225 ; Pragn v. Qovind (1887) 11 Bom. 634. 
(u>) Oirdhar v. Kalya (1881) 5 Bom. 83; Nem* 
chand v. Savaiehand (1866) 6 Bom. 84 
(foot-note). 


S. 9. 
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As regards user of caste property, it has been laid down that a majority of a caste 
has the right to regulate the use of the property, and the minority is bound by the re- 
solution of the majority, provided the resolution is not so subversive of the interests of 
the minority as to amount to a complete denial of their rights. Thus if the majority 
of a caste passes a resolution that the caste oart should not be used for feasting any Brah- 
mans, and the minority invites Brahmans to a feast in the oart, a suit wiU lie to restrain 
the minority from using the oart in contravention of the resolution (x). 

Suits for Inspection of accounts of caste property. — Such a suit 
relates purely to a caste question, and it cannot therefore be entertained by a Civil 
Court (y). 

c 

Interference with temple property .—Removal or alteration of namams or 
religious marks in a temple, which are recognized as the badges of a particular religious 
denojinination, amounts to an interference with properhy, and is a ground of action in 
Civil Courts {z). 

Interference with rig'ht of worship.-— Suits for a declaration of the right to 
worship or to offer prayers at a certain place are suits of a civil nature. It often happens 
that the members of a particular class are alone entitled to worship in the sanctuary 
of a temple, and to perform certain portions of the religious worship. Such a right is one 
of a civil nature, and it may be enforced by a suit in a civil Court (a). Similarly the 
right of burial is a civil right ; and it has accordingly been hold that an interference with 
the rights of the relatives of a deceased Mahomedan to recite prayers over his body before 
burial in front of a particular mosque, being an invasion of a civil right, may be enforced 
by suit (6). 

3uit Against Official Assignee. — A person claipaing rights to property taken 
possession of by the Official Assignee as belonging to an insolvent and whoso claim has 
been disallowed by the Insolvency Court may bring a regular suit to establish his 
rights notwithstanding that under the Insolvency Act he had a right of appeal from the 
order of that Court and has not availed himself of that right (c). 


5uit to administer the estate of a lying Hindu debtor.— Such a suit 
is not cognizable by a civil Court (d). 


Suits expressly barred. — ^The section provides inter alia t^jat suits, though of a 
civil nature, are not triable by civil Courts, if the cognizance of such suits is expressly 
barred, that is, barred by any enactment for the time beingin force. Thus it is provided 
by the Income Tax Act, s. 39, that suit shall liein any civil Court to set aside or modify 
any assessment made ” under that Act (e). Similarly, it is provided by the Pensions 
Act 23 of 1871, s. 4, that except as provided by that Act, no civil Court shall entertain 
any suit relating to any pension or grant of money or land-revenue conferred or mode 
by the Bntish or any former Government (/ ). But the provision must hci^xf tress to 
exclude a suit of a civil nature from the cognizance of ordinary Courts. The mere fact 
that an enactment provides a summary remedy in a certain case docs not constitute a 
bar to a regular suit. We may turn for an instance to O. 21, r. 95 (Code of 1882, s. 318). 
That rule provides a summary remedy to which a purchaser at a sale in execution of a 
decree may resort to recover possession from a judgment debtor. But it does not say 


(«) Lalji V. Walji (1805) 19 Bom, 507, 

(y) JetfMbhaiv. Chapsey (1909) 34 Botn. 467. 

(45) KrUhnasami v. SamaramilQOl) 30 Mod. 168. 

(а) Anand/rav v, Shankar (1883) 7 Bom. 323 *, 

Krishnasami v. Krishnama (1882) 5 Mad. 
313. 

(б) Kooni Meera v. Mahomed (1907) 80 Mad. 

15 ; Ram Rao v. Rustumkhan (1902) 26 


Bom, 198. 

(c) DuniOhand v. Muhammad V, B. no. 

22, p. 83 ; Nagifilal v. Officwl Assignee 
(1911) 36 Bom. 478. 

(d) OangaraiH v. Nagindas (1908) 32 Bom. 881. 

(e) Forbes v. Secretary of State (1914) 42 Cal. 161. 
if) Balkrishna v. Dattatraya (1918) 42 Bom. 267. 
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hat no 5 to recover possession. The purchaser may therefore resort to the 
remedy provided by that section, or he may at his option bring a regular suit (g). Further, 
the jurisdiction of a civil Court is not excluded unless the cognizance of the entire suit as 
brought is barred {h). The general rule is that statutes aifocting the jurisdiction 
of Courts are to be construed so far as possible to avoid the effect of transferring the 
determination of rights and liabilities from the ordinary Courts to executive officers {i). 

It has been held by the High Coiirt of Bombay that the jurisdiction of civil Courts 
to try suits by superior holders to recover their dues from inferior holders is not barred 
by s. 85 of the Bombay Land Revenue Code [Bombay Act 5 of 1879] 0). It has 
been held by the same Court that s. 4 (c) of the Bombay Revenue Jurisdiction Act is not 
a bar to a suit in which there is a claim arising out of the alleged Illegality of proceedings 
taken for the realization of land revenue (k). 

Suit* impliedly barred. — Besides suits of which the cognizance is expressly 
barred, there are suits which arc barred by general principles of law, such as suits relat- 
ing to acta of State and public policy. Thus a suit will not lie against the Secretary of 
State for damages for jTubli cation of a Government resolution in the Government Gazette 
respecting the conduct of a public servant, though it may amount to a libel. Such a 
publication is an act of State in respect of which no action lies {1). Similarly a suit will 
not lie for damages for defamatory statements made in the coui'se of a judicial proceeding 
by a party or by a witness. The ground of this xn’ineiple is, “ that it concerns the public 
and the administration of justice that witnesses giving their evidence on oath in a Court 
of justice should not have before their eyes the fear of being harassed by suits for damages ; 
but that the only penalty which they should incur, if they give evidence falsely, should 
be an indictment for perjiu-'y ” (>a). notes to s. 79 below. See also notes, “ Altera- 

tions in the section,” p. 18 above. 

Criminal Procedure Cotie, 1898, ss. 533-534.— A civil Court has jurisdiction 
to entertain a suit for the recovery from Government of the proceeds of the sale of 
property attached and sold under ss. 523 and 524 of the.Criminal Procedure Code (r?) 

Political questions. — ^I'he Courts of British India may determine the title of 
jiroperty situated within their jurisdiction belonging to a Native Prince, though a iwli. 
tical question is involved (o). But where the real object of the suit is to settle the right 
of succession to the throne, and the property right involved is only contingent, the 
Court should decline jbrisdiction (p). • 


10. [S. 12.] No Court shall proceed with the trial of any 
suit ill which the matter in issue is also 
stay of suit. directly and substantially in issue in a pre- 

viously instituted suit between the same parties, or between 
parties under whom they or any of them claim htigating under 
the same title where such suit is pending in the same or any 
other Court in British India having jurisdiction to grant the 


(o) Kishori v. Chunder Nath (1887) 14 Cal. 644. 
h) Antu v. Ghulam (1883) 6 All. 110. 

0 Seo Winter v. Attorney 'General (1875) L. H. 
6 P. C. 380. 

(j) Vishwanath v. Kondaji (1918) 42 Bom. 49. 

(k) Oangaram v. Dinkar (1913) 87 Bom. 642. 

(0 Jehangir v. Secretary of State (1903) 27 Bom. 

189. * 

(m) Baboo Ounnesh Butt v. Mungneeram (1873) 
11 B. L. U. 321 ; Muqnee Bam v, Qaneah 
(1866) 6 W. B. 134 ; Ghidambara v, Thirv^~ 


mani (1887) 10 hlad. 87 ; Nathji v. Lal- 
bhai (1890) 14 Bom. 97 ; Templeton v. 
Laurie (1901) 25 Bom. 230 : Dawan Suigh 
V. Mahip Singh (1897) 10 All. 125 ; Bhi' 
kumber v. Becharam (1888) 15 Cal. 201. 

(w) Quceti' Kmpresa v. Tribhovan (1884) 9 Bom. 
131 *, Wasappa v. Secretary of State (1910) 
40 Bom. 200. ^ 

(a) Neel Kritsto Deb v. Beer Chandra (1869) 12 
M. I. A. 623. ^ ^ 

(j>) Samarendra v. Birendra (1908) 12 C. W. N. 777 


Ss. 

9. 10. 



26 


CIVIL PEOCEDUBK CODR. 


S. 10. relief claimed, or in any Court beyond the limits of British India 
established or continued by the Governor-General in Council 
and having like jurisdiction or before His Majesty in Council. 

Explanation. — ^The pendency of a suit in a foreign Court 
does not preclude the Courts in British India from trying a suit 
founded on the same cause of action. 

Alterations in the section. — Tho words “proceed with the trial’’ have 
been substituted for tlie^word “ try The words “ excojit where a suit has been stayed 
under section 20,” which occurred at the commencement of tho corresponding section 
of the Code of 1882, tho words “for the same relief” which occurred after tho words 
“ preyously instituted suit,” and the words “ wheth^ superior or inferior ” which 
occurred after the words “any other Court,” have been omitted. The words “liti- 
gating under the same title ” are new. 

Scope and object of the section. — The present section provides that where 
a suit is instituted in a Court to which the Code ai^iDlies, the Court shall not proceed 
with the trial of the suit, if — 

firstly y tho matter in issue in tho suit is also directly and substantially in issue 
in a x^reviously instituted suit between the same parties ; 

secondlify tho previously instituted suit is pending — 

(a) in the same Court in which the subsequent suit is brought, or 

(b) in any other Court in British India (whether superior, inferior or co- 

ordinate), or 

(c) in any Court beyond the limits of British India established or continued 
by the Governor General in Council, or 

(d) before His Majesty in Council ; and 

thirdly , where the previously instituted suit is pending in any of the Courts men- 
tioned in cl. (b) or cl. (c) such Court is a Court of jurisdiction competent- 
to grant the relief claimed in the suj>sequent suit {q).* 

The object of the section is to prevent Courts of concurrent jurisdiction from simul- 
ianeoxisly trying two parallel suits in respect of the same matter in issue. B, residing 
in Calcutta, has an agent A at Calicut employed to sell his goods there. A sues B in 
Calicut claiming a balance duo ujion an account in respect of dealings between him and 
B. During the pendency of tho suit in the Calicut Court, B institutes a suit against A 
in Calcutta for an account and for damages caused by .4’s alleged neglig^ce. Here 
the matter in issue in H’s suit is directly and substantially in issue in A^s suit ; further 
both the suits aro between tho same parties; therefore, if the Court at Calicut is a Cour 
of jurisdiction competent to grant tho relief claimed in H’s suit, the Calcutta Court mus? 
not proceed with tho trial of H’s suit, and tho suit in the Calicut Court, being the one 
instituted prior in point of iirne, should alone be proceeded with (r). But if A was H’s 
agent at Pondicherry instead of at Calicut, and the suit was brought by him in the 
Pondicherry Court, the Calcutta Court would not be precluded from proceeding with 
the trial of B*8 suit, the Pondicherry Court being a “ foreign ” Court. See the 
Explanation to the section . 


(a) Paira Mai y. Rajnarain (1919) P. B.no. 114> (r) Padamsee v. Lakhamaee {191&) 43 Cal. 144; 

p. 29B. Meckjee v. Kaaowji (1879) 4 0. L. £t. 282. 
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The provisions of this section apply thous:h the relief claimed in the S. 10. 
second suit may not be the same as that claimed in the first suit. — 

The corresponding section of the Code of 1882 (s. 12) contained the words “ for the same 
relief ” after the words “ previously instituted suit.” Hence it was necessary to the 
application of the section not only that the matter in issue in the second suit should 
also be directly and substantially in issue in the first suit, but that the second suit 
must be for the same relief as that claimed in the first (s). Those words have been 
omitted in the present section. The effect of the omission is to render the provisions of 
this section applicable, even though the relief claimed in the subsequent suit may not 
be the same as that claimed in the first suit. What is now essential is the identity of 
the matter directly and substantially in issue. The identity of^ the relief claimed is 
immaterial. 

It has been held by the High Court of Patna (f), following a decision of the Calcutta 
High Court (71), that this section does not apply to a claim relating to a period sulbsc- 
quent to the claim i n the former suit. In the Patna case i? sued the Maharaja of Dumraon 
for arrears of pension from 1908 to 1911. The Maharaja denied his liability to pay the 
pension. The suit was dismissed by the trial Court, but was decreed by the High Court. 

The Maharaja preferred an appeal to the King in Council. Pending the appeal A insti- 
tuted another suit against the Maharaja claiming arrears of iiension from 1912 to 1918. 

The Maharaja applied under the present section for a stay of the trial of the second suit 
pending the decision by the Privy Council of the first suit. It was held that the section 
did not apply and that the second suit should not be stayed. The gi’ound of the decision 
was that in order to attract the operation of the present section it was nccessaiy that 
every matter in dispute in the second suit should be diix^ctly and substantially in issue 
in the first suit, but that that condition was not satisfiedin the case before the Court as the 
i:)en8ion claimed in the second suit was for a jieriod subsequent to that claimed in tlio 
first suit. Tliis decision, it is submitted, is not correct. There were only two 
“ matters in issue ” in the first suit, namely, — 

(1) whether B was entitled to the ]icnsioii ; 


(2) if so, what was the annual amount of the jiension ^ 

These and only tlipso two matters would also be in issue in the second suit. If the 
Privy Countfilfonnd in the first suit that was entitled to the pension and that the 
amount of the pension was Rs. 5,000 per annum, those findings would be sufficient to 
dispose of also the second suit. No doubt, the reliefs claimed in the two suits were 
different (the pension claimed heing* for diffej'ent periods)^ and this would be a ground 
under the old section for refusing to stay the trial of the second suit (v). But the test 
under the present section is not the identity of the relief claimed, but the identity of 
the niaUer of matters in issue, and the matters in issue in both the suits were, it is 
submitted, the same. 

Previously instituted suit. — Note that it is the pendency of the previously 
instituted suit that constitute a bar to the trial of the subsequent suit. The word “ suit ” 
includes “ appeal.*’ That it includes an appeal to His Majesty in Council is clear from 
the very words of the section. But it does not include an application for leave to ajtpeal 
to His Majesty in Council, for the application may not be granted at all, and, if granted. 


(8) BalHehan v. Kiahan Lai (1889) 11 AU. 148; 
Ramalinga v. Ragunatna (1897) 20 Mad. 
418, 420 ; Biasesaur v. Gunput (1880) 8 0. 
Ij. K,. 113 ; Raja Ranagit Singha v. Bhaga- 
butty (1900) 7 O. W. TS. 720. 


(t) Maharaja Keaho Prasad v. Shiva Saran 

(1919) 4 Pat. L. J. 557. 

(u) Bapin v. Jogendra (191Q) 24 Cal. L. .T. 514. 

(v) BalHahaiw. Kiahan Lai (1889) 11 All. 148, 

156. 
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Ss. 

10 * 11 . 


the applicant may not prefer any apjMjal (w)- It seems that it does not also include appl 
cations under s. 47 («). 

Shall not proceed with the trial. — These words clearly indicate the action t 
be taken by the Court under this section . The second suit is not to be dismissed as barred 
it is only the trial of the suit that is not to be proceeded with. That may render the insti 
tution of the subsequent suit unnecessary in a large majority of cases ; but the section i 
no bar to the institution of such suit. Nay, there are cases in which it is necessary for 
•party to institute a regular suit to establish a right claimed by him, and failure to inst 
tute the suit within the jieriod prescribed by the law of limitation precludes the part 
from asserting the rjght in any other suit or proceeding. Suits referred to in O 21, i 
63 (Code of 1882, s. 283) are of this character. This section does not dispense with th 
necessity of instituting such suits {y) 

11. [S. 13.] No CoTirt shall try any suit or issue in whicli 

Res Judicata. the matter directly and- substantially ii 
issue has been directly and substantially 
in issue in a former suit between the same parties, or between 
parties under whom they or any of them claim, litigating under 
the same title, in a Court competent to try such subsequent 
suit or the suit in which such issue has been subseciuently raised, 
and has been heard and finally decided by such Court. 

Explanation 1 . — ^The expression “ former suit ” shall 
denote a suit which has been decided prior to the suit in ques- 
tion whether or not it was instituted prior thereto. 

Explanation 11 . — For the purposes of this section, the 
competence of a Court shall be determined irrespective of any 
provisions as to a right of appeal from the decision of such 
Court. 

Explanation 111 . — The matter above referred to must in 
the former suit have been alleged by one party and either 
denied or admitted, expressly or impliedly, by the other. 

Explanation /F,— Any matter which might and ought 
to have been made ground of defence or attack in such former 
suit shall be deemed to have been a matter directly and sub- 
stantially in issue in such suit. 

Explanation V . — Any reUef claimed in the plaint, which 
is not expressly granted by the decree, shall, for the purposes 
of this section, be deemed to have been refused. 


(to) Nainappa v. Chidambaram (1898) 21 Mad. i (x) FenArata v. (1899) 22 Mad. 256. 

18. I (y’) Nemagauda v. Paresha (1898) 22 Bom. 040. 



RES JUDICATA. 


29 


Explanation VI. — here persons litigate bond fide in respect S. 1 1 
of a public right or of a private right claimed in common for 
themselves and others, all persons interested in such right shall, 
for the purposes of this section, be deemed to claim under the 
persons so litigating. 

Alterations in the section. — 

1. Explanation I is new. See notes under the head “ Former suit p. 37 below. 

2. Explanation II is also new. See notes under “Condition IV,” p. 53 below. 

3. Exidanation IV to s. 13 of the Code of 1882 has Ijeeu omitted. The reason 

of the omission is stated to bo that it was liable to misconstruction, and 
that the law was well established apart fi*om the Explanation. Ihc words 
of the Explanation if liteially interpreted, would relievo parties from tb« 

Ijar of res judicata whenever there existed a latent power of alteration- 
SCO s. 149, O 20, r. 3, and O. 20, r. 11. 

4. The words “ public right” have been added into Explanation VI in vicAV of 

the provisions of section 91 i-elating to public nuisances. 


References to Notes. — As tho commentary on this section does not follow the 
order of the expression.^ used in the section and of the Explanations thereto, the I'efer* 
ences to pages given below may be found useful : — 


1. “ Court,” p. 53. 

2. “ Suit,” p. 38 

3. “ Issue of law,” jj. 40. 

4. “ Matter directly and substantially 

in issue,” p. 31 . 

5. “ Former suit,” p. 37 . 

0. “ Same parties,” p. 47 

7. “ Parties under whom they or any 

of them claim,” p. 47, 

8. “ Litigating under the same title,” 

p. 52. 


9. “ (^ourt coniix'tent to try such 

subsequent suit,” p. 54. 

10. “ Heard and fmall^^ decided,” p. 58. 

11. Explanation J, p. 37. 

1 2 . Expla na lion 1! y p. . 

13 Explanation IJJy p. 30. 

14. Explanation IV y p. 39. 

15. Explanation K, p 58. 

1 (). Erpt-analion V/, ji. 49. 

17. Decree ev parte y p. 35. 

18. Execution proceedings, j). 64. 


Res Judicata.' — The pre.sent section’dcals with the doctrine of res judicata. The 
leading case on tlie subject is the Duchess of KinrisUme\'. ca.se (z). (.Contrasting the j^resent 
section with s. 10, it may be said that the rule in s. 10 mlates to res sub judicey that is, 
a matter which is pending judicial inqiTiry ; while the rule in tho present section relates 
to res pidicata, that is, a matter adjudicated upon or a matter on which judgment has 
been pronounced. Section 10 bars the trial of a suit in which the matter directly and 
.substantially in issue is pendiuj adjudication in a previous suit. The present section 
bars tho trial of a suit or an issue in which the matter directly and substantially in i.ssue 
has already been adjudicated upon in a previous suit. If A sues Ji for damages for breach 
of a contract, and the suit is decided against A, no Court will try a sub.sequent suit by 
A against B for damages for breach of tho same contract. This is the doctrine of '»'es 
judicata stated in its simplest form. The question of .4’s right to claim damages from 
B having been decidedin the pi*evious suit, it becomes resjndicatay and it cannot therefore 
be retried in another suit. It would bo useless and vexatious to subject B to another 
suit for the same cause. Moreover, public policy requires that there should l>e an end 
of litigation. The rule of res judicata may thus be put upon two grounds- the one, 


(z) 2 Sinith’H h. O. 731. 
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S. II. the hardship of the individual that he should be vexed twice for the same cause, and 
the other, public policy, that it is in the interest of the State that there should be an end 
of litigation (a). Looking at the matter from the side of jurisprudence it may be said, 
that every suit must be sustained by a cause of action, and there is no cause of action 
to sustain the second suit of A, it being merged in the judgment in the first (6). For 
what is .4’8 c^use of action in the subsequent suit ? It is that he has sustained damages 
by reason of failure on the part of B to 2 >erform a contract with him. But this cause 
of action is the same as that in the first suit, and there being a judgment pronounced 
upon it in that suit, it is merged in that judgment. The cause of action having merged 
in the judgment, it is exiuict in the eye of the law, and incapable of sustaining the subse- 
quent suit. And the doctrine of rca jiuhcata has been carried so far as to hold that the 
plea of res judieata, wAl prevail even where the result of giving effect to it wih be to sanc- 
tion what is prohibited by statute (c). 

^ Conditions of Res Judicata.* — It is not everNi matter decided in a former suit 
that can be pleaded as res judicata in a subsequent suit. To constitute a matter res judi- 
cata the following conditions must concur : 

I. — The matter directly and substantially in issue in the subsequent suit or issue 

must be the same matter which was directly and substantially in issucy 
either actually {Explanation 111) or constructively {ExplanxLiion IV) in 
the former suit. 

II. — Tho former suit must have been a suit between the same parties or between 

parties under whom they or any of them claim. Explanation VI is to be 
i-ead with this Condition. 

III. — The parties as aforesaid must have litigated under the same title in the former 

suit. 

IV. — The Court which decided the former suit must h.ave been a Court competent 

to try the subsetpient suit or the suit in which such issue is subsequently 
raised. Explanation 11 is to bo read with this Condition. 

V. — The matter directly and substantially in issue in the subsequent suit must 

have been heard and finally decided by the Court in the first suit. Ex- 
planation V is to be read with this Condition. 

We proceed to consider the above Conditions in oirler. 

CONDITION I. 


A. — Matter directly and substantially in issue: herein of 

Explanation 111. 

The following table sets forth the several matters which we have to consider under 

Condition I : — 

Matters in issue. 


Matters directly and 
substantially in issue. 


Matters collaterally or 
incidentally in issue. 


those aduatly 
in issue* 


those construclii>ely 
in issue. 


(а) Lockyer v. Ferryman [1877] L. B. 2 A. C. 619. • 604, 626. 

(б) Kina v. Hoare [18441 13 M. W. 494, 504; | (c) Chhagardal-v, Bai Harkha Bom. 479. 

Kendal v. UamiUon [1879] B. 4 A. C. I 
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Matter in issue and herein of pro forma defendant.— It is only a matter 
directly and substantially in issue that can constitute res judicata. In other words, 
to constitute a matter res judicata, it must have been, in the first place, in issue in the 
former suit ; and, in the next place, it must have been in issue in that suit dlrccth/ and 
substantial! (f- If a matter was not in issue at all in the former suit, it is clear that it 
could not constitute res judicata in the subsequent suit. If A sues B for damages for 
breach of a contract, and B denies the contract, the jacium of the contract is iji issue 
between .4 and B. This is an illustration of the case in which a matter ? 5 in issue between 
the parties to a suit. There is one class of cases in which a matter put in issue by a 
plaintiff in a suit can never be in issue as between him and a defendant in that suit. Those 
are cases in which there are two or more defendants, and there is no relief sought by the 
plaintiff against a particular defendant or set of defendants.* A defendant against 
whom no relief is claimed is called pro forma defendant ; he is merely a formal j^arty 
to the suit. For it must be remembered that a person may be joined as defendant in 
a suit, though no relief is claimed against him, if his presence before the Court is necessary 
to enable the Court effectually and completely to adjudicate ujDon the question involved 
in the suit [see O. 1, r. 10 (2). Code of 1882, s. 32]. A, claiming to be entitled to possession 
of a certain tank as tenant of X, sues B to recover possession thereof from liim. X is 
joined os defendant, but there is no I'elief claimed against him. The suit is dismissed 
on a finding that 7i, and not X, is the owner of the tank. Subsequently X sues B to 
recover iiossession of the tank. B contends that the suit ought to be dismissed, on the 
ground that the matter of the ownership of the tank was in issue in the former suit, 
and it was decided in his favour ; in other words, that the suit is barred as res judicata. 
The suit is not barred as res ju/licaia^ for the matter of the ownership of the tank in the 
former suit was in issue between A and B, and not between X and B, X being merely 
a formal party to that suit {d). 

Matter directly and aubstantially In Issue and herein of Explanation 

I II. — It is not enough to constitute a matter res judicata that it was in iss^ue in the former 
suit. It is further necessary that it must have been in issue directly and substantially. 
A matter cannot be said to have been “ directly and substantially ” in issue in a suit, 
unless it was alleged by one party and denied or admittedy either expressly or by necessary 
implication, by the other. It is not enough that the matter was alleged by one party (e) 
At the same time it is not necessary to constitute a matter “ directly and substantially ’’ 
in issue that a distiac&issuo should hav«j been raised upon it ; it is sufficient if the matter 
was in issue in substance (/). A, claiming as the adox)ted son of X, sues B to recover 
possession of certain property forming part of the estate of X. Here the question of 
adoption would not bo a matter “ jiirectly and substantially” in issue, unless B either 
admitted or denial the ado|^tioii. For B might neither admit nor deny tlie atloj>tion, 
and might resist A’s claim on the ground of adverse possession, or on the ground that 
ho is entitled to the property as a devisee under the will of X. In that case, the question 
of adoption would not be a matter “ directly and substantially ” in issue. 

Matter collaterally or incidentally in Issue. — Every suit 7nust involve a 
matter “ directly and substantially” in issue. It may also involve a matter “ collaterally 
or incidentally ” in issue. To constitute a matter res judicata it is necessary that it must 
be in issue “ directly and substantially ” in the suit under trial, and that it must have 
been in issue also “ directly and substantially,” as distinguished from “ collaterally 
or incidentally,” in a former suit. 

(c2) Brojo Behari Mitter v. Kedar Nath (1886) i («) Shea Ratan v. Sheo Sahai (1884) 6 All. 358, 

12 Oal. 680 ; Ramdas v. Vazirsaheb (1901) 362. 

2b Bom. 6SQ \ Malhi y. Imam-ud-dinllOOb) j if) Soorjotnonee v. Suddanund (1874) 12 B. L. 

27 All, 69. ■ ' R. 304. 315, Bup. Vol. I. A. 212. 
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All matters involved in a suit may be “ directly and substantially ” in issue, but 
they cannot all bo “ collaterally or incidentally in issue. A collateral or incidental 
isBuo is one that is ancillary to a direct and substantive issue ; the former is an auxiliary 
issue, the latter the principal issue. When we speak of a matter as being “ collaterally 
or incidentally ” in issue in a suit, it is understood that there is another matter which 
is “ directly and substantially ” in issue in that suit. A matter “ collaterally or inci- 
dentally” in issue is aiicillury or auxiliaiy to a matter “directly and substantially” 
in issue. 

Distinction between matter “directly and substantially’* in issue 
and matter “collaterally or incidentally’* in issue. — The leading case on 
the subject is Jiarrs v.< Jackson {g). Kvory suit m^ist involve a matter or matters in 
respect of which relief is claimed by the plaintiff. It may also involve a matter or matters 
which, though there is no relief claimed in respect of thorn, are brought in issue for the 
purjwse of deciding on the matter or matters in respect of which relief is claimed. 

Matter directly and substantially in issue. — Every matter in respect of which relief 
is claimed in a suit is necessarily a matter “ direct] 3 ’' and siibst anthill y ” in issue. 

Illustrations. 

1. A sues B for the rent due for the j'^ear 1907. The defence i.s that no rent is due. 
Here the claim for rent is the matter in resiiect of which relief is claimed. This therefore 
is a matter “ directly and substantially ” in issue. 

2. A sues j5 (1) for a declaration of title to certain lands, and (2) for the rent of 
those lands. B denies yl’s title to the larids, and contends that no rent is due. Here 
there are two matters in respect of wliich relief is claimed, namely, ( 1 ) the matter of title, 
and (2) the claim for rent. Both these are matters “ directly and substantially ” in issue. 

Matter collaterally or incidentally in issue. — A matter is ics^M^ct of which no relief 
is claimed, but which is put in issue for the xjurjiose of enabling the Court to adjudicate 
upon a matter in respect of which relief is claimed, may be either “ directly and sub- 
stantially” in iss?ue or it may be in issue “collaterally or incidentally.” It will he a 
matter “ directly and substantial!}^ ” in issue, if the parties to the suit and the Court 
have dealt with the matter as //’there was a lolicf claimed in respect of tha.t matter also ; 
that is to say, though the matter was, in the first instance, brought* in issue as auxiliary 
or incideaital to the matter in respect of whieli relief is claimed, it is dealt with and decided 
as if it formed a direct and principal issue in the suit. If the matter has not been dealt 
with by the parties to the suit and the Court in tjiat wa}^ it will be a matter “ col- 
laterally or incidentally ” in issue. 


Examination of pleadings and jndgmeM . — Whether a matter has been dealt with in 
manner aforesaid is to be determined by a reference to the plaint, the written Statement, 
the issues, and the judgment. The decree may also be referred to, but it is not enough 
to refer to the decree without the judgment, for a decree states merely how a suit is dis- 
posed of, and it is in the judgment that the findings on the issues arc recorded (A). The 
judgment is admissible under s. 40 of the Evidence Act. See 0. 20, rr. 5 and 6 (Code 
of 1882, ss. 204 and 20fi). 


(g) [1842] 1 Y. ^ 0. Ch. Caa. 680, 

K) Kali Krishna v. Secretary of State (1889) 
10 Cal. 173, 183, 16 I. A. 186, 193; Run 
Bahadurs case (1885) 11 Cal. 301, 310, 12 
I. A. 23 ; Soorjomonee v. Suddanund (1872) 
12 Bong. L. li. 304 ; Ctirdhar v. Dayabhai 
(1882) 8 Bom. 174, 180 ; Ghela v. Sankal- 


chand (1894) 18 Bom. 697, ($01 ; Amrites- 
wari V. Secretary of State (1897) 24 Cal. 604, 
619, 24 I. A. 33 ; Jalasutram v. Bommade- 
vara (1906) 29 Mad. 42; Kurrutulain v. 
Nuzhai-ud-Dowla (1900) 33 Cal. 116, 82 I. 
A. 224 ; Mittar Poddar v. Jadcib Cluindra 
(1917) 2 Pat. L. J. 169. 
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“ In Sheoparsan v. Bamnandan (i), the Judicial Committee, referring to the rule S. 11- 
of res judicata, observed that “ the application of the rule by the Courts in India should 
be influenced by no technical considerations of form, but by matter of substance within 
the limits allowed by law.” 

The above topic considered with reference to reported decisions. — 

We now turn to cases in which the distinction between a matter “ directly and sub- 
stantially ” in issue and a matter “ collaterally or incidentally ” in issue arises most 
frequently. Those cases may be divided into the following three classes : — 

A. — Where the first suit is for rent, and the subsequent suit is for title. 

R. — Where both suits are for reyit or other recurring liability. 

C. — Where both suits relate to the rate of rent or the area for which rent is 
payable. 

We shall deal with these three classes of cases in order. 

A. First suit for rent, subsequent suit for Idle.- — In this class of cases it is clear that 
the subsequent suit being one for title, the question of title is a matter “ directly and 
substantially ” in issue in that suit. Whichever party therefore raises the j^lea of res 
judicata must show that the question of title was also “(lirectly and substantially ” in 
issue in the former suit, that is, in the previously decided suit. If the question of title 
has been in issue in its entirety in the former suit, it will bo said to have been “ directly 
and substantially ” in issue in that suit. But if the issue in the former suit does not 
cover the entire question of title, in other words, if it falls short of going to the very root 
of the title, and is confined only to some of the incidents of title, the question of title will 
be said to have been “ collaterally or incidentally ” in issue m the former suit {j). 

Illustrations, 

(a) A, claiming to bo the chela and heir of a deceased rnohunt, sues B (a tenant) 
for the rent of certain lands forming jiart of the estate of the rnohunt. C claims that ho,, 
and not A, is the chela and heir of the deceased, and that lie is therefore entitled to the 
rent. O is thereupon added as a defendant to the suit (sec (). 1, r. 10, Code of 1882, s. 

J12). The issues raised are — 

1 . Whether A or O is the cheUu and heir of the wohunt ? 

2. Whether any and what rent is duo by B ? 

The Court finds that A is the chela and heir of the rnohunt. It also finds that there 
is a sum of Rs. 2,500 due by jfcf for rent and it decrees A’s claim. 

Subsequently G sues A for a declaration that he is the chela and heir of the rnohunt 
and claims ^hat he is as such entitled to the whole of the projierty left by the niohunl. 

A contends that the question as to who is the chela and heir of the deceased is res judicata. 

The question is res judicata, and the suit ought to be dismissed, for though the former 
suit was for rent, the entire question of title to the propei-ty of the deceased was directly 
and'substantially in issue in that suit and it was decided against C : Toponidhee v. iSree- 
putty (1880) 5 Cal. 832. 

Note, — In this and the following illustration it is assumed that the other conditions oj 
res judicata are xirosent. 


(i) C1916) 43 I. A. 91, 99, 43 Cal. 694, 706. Kadswar v. Mohendra Nath (1898) 25 

(j) Oobind v. Taruck (1878) 3 Cal. 145 ; Radha Cal. 136 ; Dwarkanath v. Ramchand (1899) 

V. Monohur (1888) 15 Cal. 760, 15 I. A. 97; 26 Cal. 428. 


3 
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S, II. (b) A, a Hindu dies leaving a widow and a brother, G. The widow sues B (a 

tenant) for the rent of certain property alleging that it was the separate property of her 
deceased husband. C claims to be entitled to the rent on the ground that it was the 
joint property of himself and his deceased brother and that he became entitled to it by 
survivorship. C is thereupon added as a defendant to the suit. The issues are — 

1. "Whether the deceased alone received the whole rent of the property in his 

lifetime, or whether the rent was received by him jointly with C ? 

2. Whether any and what rent is duo by B ? 

The Court finds on the first issue that the deceased alone received the whole rent 
in his lifetime. (The finding on the second issue is unnecessary for our present purposes). 

Subsequently C sues the widow for a declaration that he and his brother were joint, 
and* claims the said property by right of survivorship. The question whether the 
deceased and C were joint or separate is not res judicata, for it was not “ directly 
and substantially ” in issue in the former suit. It was in issue in that suit only 
“ collaterally or incidentally,’* for it will bo seen on referring to the first issue in that 
suit that it did not cover the entire question of C’s title, but related merely to the joint 
or separate receipt of rent ; Rtm Bahadur v. Lucho Koer (1886) 11 Cal. 301, 12 I. A. 23 ; 
Srihari v. Khitisk Chandara (1897) 24 Cal. 569. 

B» Both suits for rent or other recurring liability. — The same principles that apply 
to the preceding class of cases also apply here. Thus where A sues -B for rent due for a 
particular period, and the defence is that A has no title to the land of which the rent is 
claimed, then, if a direct issue is raised and decided on the question of title the decision 
wUl operate as res judicata in a subsequent suit by A against B iov the rent for a subse- 
quent period either of the same (k) or other (1) property held under the same title. But 
if there is no direct issno raised on the question of title, and the finding falls short of going 
to the very root of the title upon which the claim for rent is based, it will not have the 
effect of res judicata. If the question of title is gone into in the previous suit, not as if 
the right of rent were sought to be established for one particular year but once for all, it 
will bo said to have been directly and substantially in issue. But if the question of title 
is gone into in the previous suit not as if the right of rent were sought to be established 
once for all, but for one particular year, it will be said to have been in issue collaterally 
or incidentally. These principles also apply in the case of other recurring liability, such 
as malikana (m), maintenance (n), interest (o), annuity (p), &c. 

Illustration. • 

A sues B for rent due for the year 1903. The defence is that the land is rent-free. 
An issue is raised, “ whether the land is rent-free.” The Court finds that the land 
is rent-free, and A’s suit is dismissed. Subsequently A sues B, claiming rent for 
the year 1904. B again sets up the same defence, namely, that the land is rent- 
free. Here the question of A’s right to recover the rent having been directly and 
substantially ” in issue in the previous suit the suit for the rent for 1904 is barred as res 
judicata: Rakhal Doss v. Heera (1874) 22 W. R. 282 ; V enkatachalapati v. Krishna 
(1890) 13 Mad. 287 ; Vishnu v. Ramling (1902) 26 Bom. 25 ; Natesa v. Venkatarama 
(1907) 30 Mad. 610 ; Dwarka Das v. Akhay Singh (1908) 30 All. 470. 


ik) Nobo V. Foyzbux (1876) 1 Cal. 202. Oopi Nath v. Bhuywat (1884) 10 Cal. 697. 

il) Chandi Prasad v. Mahendra (1902) 24 All. (n) Bhikabhaiy. Bai Bhuri{lQ0^) Bom. ^18. 

112. (o) Pahlwan v. Risal (18Q2) 4 All. 65. 

(m) BalHshan v. KUhan Lai (1880) 11 All. 148. (p) Dwarka Das y. Akhay Singh 30 All. 470. 



BES JUDICATA. 


33 


It may here be observed that each year’s rent is in itself a separate and entire cause S. 
of action, and where a suit is brought for the rent due for a particular year, a judgment 
obtained in that suit, whatever the defence might be, would seem only to extend to the eub 
ject-mattcr of the suit and hence the landlord is at liberty to bring another suit for the next 
yearns rent and the tenant ia at liberty to set up to that suit any defence he thinks pro- 
per. The above proposition, however, is subject to this, and here comes in the doctrine 
of res judicata, that neither party is at liberty to re open in the suit for rent for the 
next year any question that was substantially and necessarily tried and determined 
between them in the suit for rent for the previous year (q). For the essence of the 
doctrine of res judicata is that where a material issue has been tried and determined 
between the same parties in a proper suit and in a competent Oou^t as to the status of one 
of them in relation to the other or as to a right or title claimed by either of them against 
the other, it cannot again be tried in another suit between them (r). 

As regards maintenance, it is to be noted that a decree for maintenance at a parti- 
cular rate is no bar to a subsequent suit for maintenance at an enhanced rate on the 
ground of altered circumstances ; for the rate of maintenance is a variable quantity 
changing from time to time according to the circumstances of the parties affected by the 
decree (s). 

C, — Rate of rent or area for which rent is payable.— In this class of cases also both the 
suits are for rent, the first suit being for rent for a particular period, and the second for 
rent for a subsequent period. The matter which is pleaded as res judicata is not the 
plaintiff’s title to the land of which the rent is claimed, but the rate of rent or the area for 
which rent is paj^able. If the Court in the first suit tries and determines the issue, “what 
is the proper rate of rent,” or “what is the ijroper area for which rent is imyable,” it 
is clear that the issue relating from its very form not to the rent for a particular period 
but to the rent payable for the full term of the lease, the question of the rate or of the 
area as the case may be will be res judicata in all subsequent suits for rent for the remain- 
ing period of the lease (t)- 

Ex parte decree* — In the case of a suit in which a decree is passed ex parte [see 
O. 9, r. 6, Code of 1882 s, 100] the only matter that can be “ directly and substan- 
tially” in issue is the matter in respect of which relief has been claimed by the plaintiff 
in the jdaint. A matter in respect of which no relief is claimed can never be 
“directly and substantially” in issue in a suit in which a decree is passed ex parte, 
though the Court may have gone out of its way and declared the plaintiff to be entitled 
to relief in respect of such matter. 

• Illustration, 

A sues B to recover Rs. 600, being the rent due for the year 1 906 at the rate of Rs. 2 
per square yard. A does not pray for a declaration in the suit that the rate of rent is Rs. 2 
per 8quare*yard. B does not appear, and a decree ex parte is passed against him for 
Rs. 500. Subsequently A sues B for rent due for the year 1907 also at tho same rate. 

B appears at tho hearing, and contends that the rate is Re. 1 per square yard. B is not 
precluded from raising that contention, for the question of rate cannot be said to have 
been “directly and substantially” in issue between A and B in the former suit. It 
cannot therefore bo res judicata. Even if the Court in the former suit had declared that 


iq) Nobo V. Foyzbux (1876) 1 Cai. 202. 

(r) Krishna v. Bunwari (1876) 1 Cal. 144, 2 I, A. 
283. A.'.r 

(«) Banqaru v. Vijayamachi (1899) 22 Mad. 175. 
See also Ricketta v. Romeawar (1901) 28 
Ottl. 100. 


(<) Bakahi v. NUamuddin (1H93) 20 Cal. 505 ; 
Nil Madhub v. Brojo Nath (1894) 21 Cal. 
236; Bayyan Naidu v. Suryanarayana (1912) 
37 Mad. 70 [K. B.]; MtUar Poddar v, 
Jadab Charidra (1917) 2 Pat. L. J. 160 
[incidentally in issue] . 
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S- VV* A “waa c!na.■t\t\c^<l to Totvt a.t t\\<i rate oi 2 per square yard, tlie question of rate would 
uot \)o rea 3ii,dicata, Iot A \\ad. uot aftVted. lor a decYataWou Vu tVvat au\t m TOftpeet oi. t\ve 
rate of rent, A's claim in the former smt was merely for the arrears of rent, ^s. 500, 
and the decree in that suit ha>s no greater effect than evidence that Bs, 500 was due when 
the decree was passed. Had A in the former suit also prayed for a declaration in res- 
pect of the rate of rent aa jiart of the substantive relief, and had the Court then declared 
that the rate of rent was Ra. 2, the question of rate would have been res judic-aia though 
the decree was passed ex parley for it would then have been a matter “directly and sub- 
stantially ” in issue, every matter in respect of which relief is claimed in a suit being a 
matter “ directly and substantially ’’ in issue : Modhusiuhm v. Brae (1889) 16 Cal. 300. 
See ill. (2) cited under Jtule II on p. 42 below. 

Decree for injunction and res judicata. — A sues B for an injunction res- 
training B from doing certain acts. The injunction is granted. B rej)eals the acts com- 
plained of in the suit. A again sues R for an injunction. The suit is barred as res 
judicata for the relief claimed is covered by the injunction granted in the former suit, 
and A’s remedy is to proceed against B for contempt of the Court’s order in that suit : 
Ra 77 i Saran v. Cliatar Singh (1901) 23 All. 465. See notes to s. 50 below. 

Decree for restitution of conjugal rights and res judicata. — A sues B, his 
wife, for restitution of conjugal rights. Restitution is granted, and B goes and lives with 
A (that is to say, the decree is satisfied). B again leaves A , and A again sues B for the 
same relief. The suit is not barred as res jiidlcafa : KeshavM v. Parvaii (1894) 18 Bom. 
327. [The distinction between this and the preceding case is tliis, that while in the suit 
for injunction the defendant is for eter restrained from doing the acts comxilained of, 
the wife cannot bo directed in a suit for restitution of conjugal rights to live with her 
husband for the rest of her life; for many things may occur entitling her to leave him, 
for example, gross cruelty.] 

Decree conditional on payment of money.— -A decree in a former suit for 
possession of property conditional on the payment of a sum of money to the defen- 
dant is no bar to a subsequent suit for possession after the expiration of the period 
within which ho might have obtained possession byvixecution of the decree (ii). 

It is the matter directly and substantially in issue In a suit, and not 
the subject-matter thereof, that forms the test of res judicata. —Hence 
it follows that though the subject-matter of the second suit may be entirely different 
from the subject-matter of the first, yet if a m a tie i which is directly and substantially 
in issue in the subsequent suit was also directly and substantially in issue in the jire- 
vious suit, the decision on the matter so in issue in the iirevious suit will operate as res 
judicata so as to bar the trial of that matter in the subsequent suit. Thus^if A claims 
certain property as the adopted son of X, and the defendant denies the adoption, a find- 
ing in A’a favour on the issue as to adoption will be binding on the defendant as res judi~ 
cata in a subsequent suit by A against the same defendant to recover another property 
claimed under the aamc iiile (u). It is not open to the defendant to contend that the pro- 


(w) 


Ram V. Nodh (1879) P. R. No. 93 ; Gaman v. 
Itfiam Bakhsh (1915) P. R. No. 77 ; Mudon 
y^Baikaiita (1906) 10 C. W. N. 839, 


(i^ Pittapur Baja v. 
' 12 I. A. 16; 

(1976) 1 Cah 


Buchi (1885) 8 Mad. 219; 
Krishna v. Bunwari Lai 
44, A. 283 ; lladha Pra- 


sad V. La Sahab (1881) 13 All. 53, 02, 17 
I. A. 150 ; Balkishan v. Kishan L(U (1889) 
11 All. 148, 157 ; Ananta v. Damodhar 
(1889) 13 Born. 25 ; Chandl Prasad v. 
Maharaja Mahendra (1902) 24 All. 112 ; 
Dwarka Das v. Akhay Singh (1908) 30 All. 
470. 
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potties claimed in the two suits being different, the decision on the question ot A’s adop- S. 1 1* 
tion in the first suit cannot operate as rea judicata in the second. Similarly, in the illus- 
tration cited underclass B o£ rent-suits (p. 34 ante) it is no answer to the pica of res judicata 
tliat the subject matters of the two suits are different. The reason is that the matter 
directly and substantially in issue ill both the suits is the same, namely, whether the paHi- 
cular land of which the rent is claimed is rent-free, and the decision therefore on that issue 
in the first suit operates as res judicata in the subsequent suit. But the decision cannot 
apply to other lands held by B under A, unless they form part of the same tenure (w). 

From tho same fundamental principle that the matter directly and substantially 
in issue, and not the subject-matter, constitutes tho test of res judicata, it also follows 
that where a matter directly and substantially in issue in a suit is not the same as that 
in a previously decided suit, the trial of that matter will not be barred as res judicata, 
though the subject-matter of tho two suits may bo the same (x). 

Whore both tho matter directly and substanti.ally in issue and the subject-iiintter 
are the same in both the suits, tho matter in issue will bo res jiulicata, not because of tho 
identity of the subject-matter, but because of the identity of the matter directly and 
substantially in issue (y). And where the matter directly and substantially in issue and 
the subject-matter are both different in tho two .suits, tho matter in issue will not hi- 
res judicata, not because the sub ject-matters are lUfforent, but because the matters directly 
and substantially in issue in tho two suits ai-i- different (i). A Mahomedan dies leaving 
a widow and other hcir.s. After his death some of his heirs sue the widow for tho recovery 
ot their shai-e. The widow’s defence is that her dower debt is not paid and she is 
entitled to i-emain in possession iint.il the debt is paid. '\ he uidow s claim is decreed on 
payment by the iilaintiffs to her of Ke- 3,900, the proportionate amount of dower payable 
by them. The sum adjudged to be duo is not paid, and tho suit is in consequence di.s- 
missecl. This docs not bar a subsequent suit by tho same heirs for the recovery of their 
share on payment to tho widow of the amount that might then be found payable to her 
for her dower. The decree in the first suit operates as res judicata only as regards the 
amount of dower, the rate of interest, and the sum payable by the plaintiffs before 
obtaining possession up to the date of the decree. But it does not operate as res judicata 
on the question of the plaintiffs’ right to inherit the property of the deceased. Tho decree 
in the fii-st suit did not by the dismissal of the suit extinguish the plaintiffs’ light to 
inherit the estate of the deceased (n). 

Former suit: Explanation^!. — We have said above that a decision m former 
suit may operate as res jwliealci iu a subse€[uent suit. Wliat is t-he meaniUj^ of 
“ former suit” ? Does it refer to the suit that has been first instiinied or to the suit 
that has been first decided ? The answer is that it refers to the suit that lias been first 
tiecided ; in*other words, “ former suit ” moans a previously decided Theresu t 

therefore is that if suit No. 2 is instituted after the date of the institution of suit No. I, 
and suit No. 2 is decided first, the decision in suit No. 2 may operate as res judicata m 
suit No. 1 (6). The same rule applies to api^eals (c). Explanation 1, whicli is new, does 
no more than give efiect to these decisions. 


(w) Ham Chunder v. Madho (1886) 12 Cal. 484, 
12 I. A. 188. 

{x) JagaijU v. Sarctb (1892)19 Cal. 159, 172, 18 I. 
A. 16o. 176. 

<y) TrUoki v. PeHab (1888) 15 Cal. 808, 15 T.A. 


lit?. 

(z) Zamxndar of J^ittapurani v. Proprietors of 
Kolanki (1878) 2 Mad. 23, 6 1. A. 200. 


%) Maina Bibi v. Wasi (1919) 41 All. 683. 

» Qururajammah v. Venkata Krxshnama (1901) 
24 Mad. 350 ; Balkishan v. Kxshan Lai 
(1880) 11 All. 148. 

!) nam Lai v. Chhab Nath ( 1890 ) 12 All. 578 ; 


67 . 
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S. II. ^ sues B for possession of certain premises alleged to have been let to jB aS a 

monthly tenant. B sues A for a declaration that he holds the premises under a lease 
from A of which two years are yet to expiro. Both the suits are heard together, and 
only one judgment is delivered in both, the finding of the Court being that B held the 
premises not under a lease as alleged by him, but as a monthly tenant. A decree is 
passed in A*s suit directing B to deliver up possession, and a separate decree is passed in 
jE^b siiit dismissing the suit with costs. B does not appeal from the decree passed against 
him in A*& suit, but prefers an appeal from the decree passed against him in his own suit. 
A contends that the appeal is barred as res judicata, stating as a reason that no appeal 
having been preferred by B within the period allowed by law from the decision in his 
(ud’s) suit that B hold the premises as a monthly tenant, the decision became final, and 
that decision having been given in a “former suit,” the matter could not be re-tried 
in the appeal from the decision in j5’s suit. Does the decree passed in ^’s suit operate 
as res judicata so as to preclude the appellate Court from hearing the appeal preferred 
by B from tho decree passed in his {B'^a) suit ? No, according to the Calcutta and Madras 
High Courts, the reason given being that there being but one judgment in both the 'suits, 
neither suit can be said to bo a “ former suit ” in relation to the other (d). Yes, accord- 
ing to recent rulings of tho Allahabad High Court, the reason given being that if the 
appeal were heard and tho appellate Court reversed the decree of the lower Court, there 
would bo two inconsistent decrees on the files of the Court, the one in A'^a suit in A’s 
favour, and the other in B^s suit in B^q favour, in respect of tho same matter in issue, 
and this would cause a complete impasse in execution proceedings. Tho result is that 
according to the Allahabad High Court B must prefer an appeal from each decree if he 
wLshoa to avoid tho bar of res judicata (e). 

Suit* — “ There is no definition of tho word ‘ suit,’ probably because it is not possi- 
ble to frame one which will satisfactorily survive every test. But on tho other hand it 
is not difficult to decide in the vast majority of cases whether a proceeding is in fact a 
suit or whether it is merely a summary or subsidiary application ” (/). In tho case of 
Venkatachandrappa v. Venkatarama {g), where the proceeding was held not to have 
been a suit, it was said, “ suit is a very comprehensive term. It includes any proceeding 
in a court of justice by which a party pursues the remedy which the law gives him. If 
a right is litigated between parties in a court of justice, the proceeding by which the 
decision of the Court is sought is a suit.” ^ 

The matter of which the trial is barred under tliis section must have been heard 
and decided in a former suit. Proceedings under the Land Acquisition Act, 1894, differ 
considerably from a regular suit ; therefore, a decision of the Court under that Act with 
respect to the apportionment of compensation awarded in respect of property acquired 
under tho Act does not operate as res judicata in a subsequent suit relating to the question 
of title to other properties, though held under the same title {h). But a proceeding 
under s. 22 of the Provincial Insolvency Act, 1907, for a declaration of title and for 
possession of property attached by the Insolvency Court as being property of the 
insolvent is a ‘suit’, and the decision in such proceeding is a bar to a subsequent suit 
by the applicant in a civil Court for the same relief (i). 


(d) Abdul Majid v. Jew Narain <1889) 16 Cal. 
233; Mariamnissa v. Joynab Bibi (1906) 33 
Cal. 1101 ; Funchanada v. Vailhinatha 
(1006) 29 Mad. 333. See Dalipa v. Rani 
Suraj (1916) P. K. no. 48, p. 136. 

(tf) Zaharia v. DeWa (1910) 88 All. 61 (F. B.); 
DakhniDin v. Syed Ali (1910) 8 3 All. 161; 
Anant Das v. Udai Bhan (1913)86 All. 187. 


(/) Pita Ram v. Jujhar Singh (1917) 39 All. 626, 
034. 

(g) (1898) 22 Mad. 266. 

(A) Dirgaj Deo v. Kali Charan Singh (1907) 84 
CaL 466 ; Mahadevi v. Neelamani (1897)^20 
Mad. 269 ; Nobodeep Ohunder v, Brojen- 
dro Loll (1881) 7 Cal. 406, 

(f) PUa Ram v. Jujhar Singh (1917) 39 All. 626 
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B.-«-Explanatlon IV : Matter directly and substantially 
In issue “ constructively.’* 

Matter which niis:ht and ought to have been made ground of attack 5. II. 
or defence* — A matter directly and substantially in issue may be either “ actu- 
ally ” in issue or it may be in issue “ constructively.” In all the cases cited above, 
where a matter was held to have been in issue directly and substantially, it was “actu- 
ally ” in issue directly and substantially, for it was actually alleged by one party and 
denied by the other. It often happens that a matter which might and ought to have 
been made ground of attack by the plaintifE to substantiate the relief claimed by him in 
the suit is not alleged by him as a ground of attack ; and also that a matter which might 
and (mght to have boon made ground of defence by the defendant is not set uj3 as a ground 
of defence. A matter which 7night and ought to have been made ground of attack or 
defence in the former suit, but which has not been alleged as a ground of attack oj de- 
fence, will be deemed to have been a matter directly and substantially in issue in such 
suit {Explanation JV). That is to say, though it has not been actually in issue directly 
and substantially, it will be regarded as having been constructively in issue directly and 
substantially. This section draws no distinction between the claim that ivas actuaUy 
made in a suit, and the claim that might and ought to have been made. Where a matter 
has been actually in issue, it is necessary, to constitute res judicata^ that it should have 
been heard and finally decided. But where a matter has been constructively in issue, it 
could not, from the very nature of the case, bo heard anddecided ; and it will bo deemed 
to have been hoard and decided against the party omitting to allege it. This is in ac- 
cordance with the view of tho section taken by the High Courts of Allahabad and Bom- 
bay {j). On tho other hand it has been held by the Calcutta High Court that tliough a 
matter, which might and ought to have been made ground of attack or defence should bo 
deemed as provided by Explanation IV, to have been direrily and substantially in issue, 
yet it could not bo deemed to have been “heard and finally decided,” as there was 
nothing in Explanation IV to suggest that such Matter should also bo deemed to have 
been heard and finally decided {k). The view thus expressed does not seem to be 
sound law. It attaches greater importance to /orm than to substance. Its correctness 
was doubted in a later decision of the same Court (Z), and the Chief Couit of the Punjab 
has expressly dissented from it (771). 


Illustrations. 

1. X, a Hindu, dies leaving a widow. The widow makes a gift of certain pro- 
perty belonging to her husband td her brother, B. After the death of the widow, A. 
alleging that he and X were members of a joint family sues B for a declaration that he 
is entitled to the property by right of survivorship. The Court finds that A and X were 
separate, and A’s suit is dismissed. Subsequently A sues B for the recovery of tho same 
property, alleging that as the nearest reversionary heir of X, he became entitled to the 
property on the death of tho widow, and that the alienation made by her in favour of B 
was not binding upon him. The suit is barred os res judicata. A might aiul ought to 
have set up the title by heirship as a ground of attack in the former suit. It will there- 
fore be deemed to have been “ directly and substantially in issue ” in that suit, and 
it will also be deemed to have been “ heard and finally decided ” aginst A : Ouddapa v. 


(i) SH 0<wal V. Pirthi Singh (1898) 20 All. 110, 
113, confirmed on appeal in (1902) 24 All. 
429 [P. C.i. Quddappa v. Tirkappa (1901) 
26 Bom. 189, at pp. 192 and 197. 

(Jb) Kailaah v. Baroda (1897) 24 Cal. 711; followed 
In Woomesh v. Barctda (1901) 


28 Cal. 17. 

(0 Jamadar Singh v. Serazuddin (1908) 36 Cal. 
979. See also Bayyan Naidu v. Surya» 
narayana (1912) 37 Mad. 70, 74, 

(m) Qobind Lai v. Baldeo Singh (1915) P. B. 
No. 12, p. 69, 
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S. II* Tirkappa {\^\) 2^ Horn. 189, dissented from in Ramaswarni v. Vytliinatha (1903) 26 
Mad* 760, a case on different facts altogether. The grounds of dissent, it is submitted, 
are not satisfactory. See also Masilanianm v. Thiruvengadam (1908) 31 Mad. 385, 
being ill. (3) below. 

2. *4, a Hindu, dies leaving a widow and a brother, li. The widow sues B for re- 

covery of certain property, alleging that it was the self-acquired property of her hus- 
band, and that a will alleged to have been executed by her husband and relied on by B 
is a forgery. B alleges that the property was joint family property, and that on the 
death of A he became entitled thereto by right of survivorship^ but he does not claim any 
title to the property under the will. The Court finds that the property was the self- 
acquirod property of A, and decrees the widow’s claim. Subsequently B sues the widow 
to recover the same property from her, now claiming the same as a devisee, under .d’s 
will* The suit is barred as res judicata. B might and ought to have set up the claim 
under the will as a ground, of defence in the former suit. “■ When a plaintiff claims an 
estate, and defenilant, being in possession, resists that claim, he is bound to resist it upon 
all the grounds that it is possible for him according to liis knowledge then to bring for- 
ward” : Srimut Rajah v. Katania Natchiar (1866) 11 M. I. A. 50; Doorga Persad v. 
Doorga Konwari (1879) 4 Cal. 190, 5 I. A. 149. 


3. A sues B to recover certain proi)crty belonging to tho estate of C, alleging that 
his father had been adopted by O’s brother, D, to whom the property descended on O’s 
death. The suit is dismissed on the ground that the adojhion is not proved. A then 
sues B to recover the same proj>erty claiming it as C’s bandhu. The suit is barred as 
res judicata. A ought to have in the first suit claimed the property in the alternative 
as C’s bandhu ; Masilamania v. Thiruvengadam (1908) 31 Mad. 385. 


Test. — The question whether a matter might have boon made a ground of attack 
or defence in the former suit rarely presents any difficulty. Whether it ought to have 
boon made a ground of attack or defence doi>ends on the particular facts of each case. 
As a general rule we may say that if a matter could have been set up as a ground of 
attack or defence in the foimer suit, and if its introduction into that suit was necessary 
for a complete and final decision of the right claimed by the plaintiff therein, it will bo 
deemed to be a matter which oxight to have been made a ground of attaclc or defence in 
that suit, unless the matters in that and tho sub»3quent suit are so dissimilar that their 
union might lead to confusion (n). Thus in ill. (1) above the title by heirship could have 
been made a ground of attack in the alternative in the first suit; it was not forbidden by 
any rule of jileading ; moreover, it was necessary for the complete and final disposal of all 
questions as to A’s right to tho j^roxx^rty. Further, the question in both suits being the 
same, namely, whether A was entitled to tho inoj)erty or the title by survivorship 
and the title by heirship could not be said to be so dissimilar that their union might lead 
to confusion. It may ajjpear at first sight that tho two matters are dissimilar, for the 
title by survivorsliip and the title by heirship have to be supiiortod by different evidence. 
But the test of evidence, which was brought to the front in some old decisions (o) is not 
a satisfactory one, and though it was advanced in argument in two cases before the 
Judicial Committee of tho Privy Council, it was not even so much as noticed in the judg- 
ments in those cases (p). The reason is obvious, for when a plaintiff sets up alternaiiie 
grounds of attack, or when a defendant sets ui? alternative grounds of defence, the 


(n) Kameswar v. Rajkumari (1893) 20 Cal. 79, 
85, 10 I. A. 234 iMoom v. Ebrahim (1912) 
40 Cal. 1, 39 I. A. 237 ; Qudda'ppa v, 
Tirkappa (1901) 25 Bom. 189, 192 ; 

Srimut Rajah v. Katama Natchiar (1866) 
11 M. I. A. 50, 73 ; Woomatara v. 


Unnopoorna (1873) 11 B. L. R. 158, 167. 
(o) Muttu Chetti v. Mitttan Cheiti (1882) 4 Mad. 
296, 299 ; Naro v. Ramohandra (1889) 13 
Bom. 326, 329. 

ip) 11 M. I. A. 60 and 11 B. L. R. 168, supra. 
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evidence in support of such alternative grounds must in the majority of cases, be S. 
different. But where the evidence in support of one ground is such as might bo 
destructive of the other groimd, the two grounds, it has boon said, need not be set up in 
the same suit. The reason given is that the tost of determining whether both the 
grounds ought to have boon set up in the same suit is afforded by the provisions of 

O. 2, r. 1, and the provisions of that rule as to the framing of suits are only to bo 
apiJlied “ as far as practicable ” (q). 

It is clear that it cannot be said of any matter that it ou^ht to have been set up as 
a ground of attack in a former suit, if its introduction would have been incongruous to 
the matter of that suit (r). See Rule IV below. 

The decisions bearing on this branch of the subject are numerous and at first sight 
conflicting. A careful examination of these decisions leads to the following four Rules. 

Rule I.— Where the right claimed in both suits is the same, the subsequent suit 
will be barred as res judicata, though the right in the subsequent suit may be sought to 
be established by a title different from that in the first suit. 

Exception.— The dismissal of a plainliS’s suit for the recovery of land based on an 
alleged lease is no bar to a subsequent suit for the recovery of the same land on the 
strength of his general title. 

[In this and the following rules when it is said that the subsequent suit is barred as 
res judic'ata, it is understood that it is barred by virtue of Explanation IV, and that the 
other conditions of res judicata are present.] 

JlluMralions of Rule I. 

1. Sec G^dnppa v. Tirkoppa (1901) 25 Bom. 189, being ill. (1) on p. 39 
above, and Masilamania v. Thirucengndam (1908,) 31 Mad. 38.5, being ill. (.1) on p. 40. 

2. A Hindu, U, dies leaving a widow 11', and a son-in-law, S, being the husband 
of a pre(lecoa.sed daughter, T). IK sues S, iM the heir of her husband //, to recover certain 
property, alleging that it forms part of the estate of H. The defence is that H had made 
a "-ift of the property to his daughter. D, and that on Z>’s death, S as If a husband, be- 
came entitled to the property as i/s h«r. IF alleges that the deed of gift relied upon 
by S is a forgery. The Court finds that the deed of gift is genuine, and the suit is di.s- 
missed. IF then sues S to recover the same property, alleging that it being found that 
the property belonged to D, she is entitled to the property as the heir of her daughter, D, 
The suit is barred as res judicata. Here the right claimed in both the suds is 
the same, namely the right to the property in question. In the first suit, it was elaimoc 
by IF as her husband’s heir. In the. second suit it is sought to be established by her ly 
a different title, namely, ns her daughter's heir. W “ might and ought ” to have claime 
in the alternative as her daughter's heir in the former suit. Having failed to do so, her 
title, as her daughter’s heir, will be deemed to have been “directly and substantially 
in issue in the former suit, and it will also be deemed to have been heard and finally 

decided against her in that suit: Dendmndhoo v. Kristornonee Dossee (1877) h Oal 
152, dissented from in Ummatha v. Chcria (1882) 4 Mad. 308. The Madras case falls 
within the Exception rather than the Rule. 


(ff) MasUamania v. Thiruavengadam (1908) 31 
Mad. 385 , 390; Ramaaioami v. Vythinatha 
(1903) 26 Mad. 760. . ^ ^ , 

(r) Deputy Commieeioner of Kheri v. Khanjan 
Singh (1907) 29 AH. 331, 34 I. A. 72 ; 


Laid Soni Ram v. Kanhaiya (l^i^) 17 
C. AV. N. 605 [P. C.]; 

Ilari Chand (1914) V. nV 

Aishan v. Muhammad (1916) 1 . B. no. 
94, p. 282. 
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S. 1 1 • 3 * A lends Rs. 60,000 to a Hindu widow on a mortgage of her husband’s property. 

The widow then surrenders the property to By the reversionary heir of her husband, on 
B agreeing to pay all her debts. A sues B and the widow to recover Rs. 60,000 by sale 
of the mortgaged porperty. A also asks for a 'personal decree against the widow, hut he 
does not ask for a personal decree against J5. B is joined as a defendant on the ground 
that the mortgaged property formed part of the property transferred by the widow to 
him. The Court finds that the mortgage is not binding upon the husband’s estate, and 
the suit against B is accordingly dismissed. As against the widow, a personal decree is 
passed for the amount of the loan. A realises Rs. 5,000 only from the widow, and after 
her death, he sues B for the balance of the money duo under the decree (that is to say, 
A asks for a personal decree against B for the balance), alleging that B was personally 
liable under the agreement with the widow to pay her debts. The suit is barred as res 
fudicata, for A “ might and ought ”to have alleged in the former suit that if the mort- 
gag^^ was not binding on the estate, B was at all events personally liable to pay the debt 
in consequence of the agreement which he {H) had enterc'd into with the widow : Karnes- 
war Pershad v. Itajkuwari (1893) 20 Cal. 79, 10 I. A. 234. 

Note, — Suppose that in the above illustration, A had applied in the first suit for 
amendment of the j)laint by adding a claim for relief against B personally, but the ap- 
plication was refused. Tn such a case it has been held that the sub.sequent suit would 
not bo barred : Alaqirisayni v. Sntularesivara (1898) 21 Mad. 278 ; Thakore v. Thakore 
(1890) 14 Born. 31. 

For other cases under this Rule, see footmoto (. 9 ). 

Illustration of the Exception to the Buie, 

A sues B to recover certain land from him, alleging that B held the land under a 
leascy and that the lease had expired. The lease is not jiroved, and the suit is dismis- 
sed. Subsequently A sues B to recover the same land on the strength of his title. The 
is not barred as res judicata^. Zanwrin of OalicAit v. Narayanayi (1899) 22 Mad. 323; 
Kutti Ali V. Chindan (1900) 23 Mad, 629; Kandunni v, Kaliamma (1886) 9 Mad. 251 ; 
XJmmatlia v. Cheiria (1882) 4 Mad. 308 ; Oirdhar v. Dayabhai (1884) 8 Bom. 174. 

Rule II . — If a matter which forms a ground of attack in the subsequent suit could 
have been alleged as a ground of defence in th^ former suit, but was omitted to be so 
alleged in that suit, it will be deemed to have been directly and substantially in issue 
in that suit within the meaning of Explanation I V, 

This rule contemj^lates cases in which the plaintiff in the subsequent suit was defen- 
dant in the former suit. 


Illustrations, 

1. The Privy Council case of Sriniut Rajah v. Katama Natchiar (1866) 11 M. I. A. 
60, which stands as ill. (2) on p. 40 above, and the Privy Council case of Doorga Persad v. 
Konwari (1879) 4 Cal. 190, 5 I, A. 149, which is there cited, belong to this class. 

2. A and B, two Hindu brothers who have become separate in estate, own a garden 
which has not yet been divided between them. A dies leaving a widow who sells A*a 
half share in the garden to C, After the death of the widow, C sues h for partition of 
the garden, and a decree ex parte is passed under which he (C) enters into possession of a 


(«) Akayi v. Ayisea (1903) 26 Mad. 645 ; Imam 137; Woomalata v. Unnopooma (1873) 11 

Khan V. Ayuh Khan (1897) 19 All. 617 ; B. L. 11. 168 (P. C.) ; Keaar Singh v. 

Haii Hasam v. Mancharam (1879) 3 Bom. Asa Singh (1913) P. K. no, 86, p. 806, 
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moiety of the garden. B then sues G to recover possession of the moiety sold by A’s 
widow to C, alleging that the sale was made by the widow without legal necessity, and 
that on the death of the widow, he became entitled to the moiety as the reversionary 
heir of A. The suit is barred as res judicita. B “ might and ought ” to have raised the 
question of the validity of the sale as a ground of defence in the former suit : Shyama 
Charan v, Mrinmayi Debi (1904) 31 Cal. 79. 

3. A mortgagee, who holds the mortgaged property also as leasee from the mort- 
gagor, sues the mortgagor to recover Rs. 3,000, being the amount of the mortgage-debt. 
At the date of the suit the mortgagee owes Rs. 4,000 to the mortgagor for rent under the 
lease, and tliis sum the mortgagor claims to set off against the mortgage -debt under an 
express agreement in that behalf. The agreement is not proved, and a decree is passed 
against the mortgagor for Rs. 3,000. Tho property is sold in execution of the decree, 
and it is purchased by tho mortgagee with the leave of the Court. The mortgagor then 
sues the mortgagee to have the sale set aside, and for a declaration that tho mortg5.ge- 
debt is extinguished, now claiming that a general account may bo taken as between him 
and the mortgagee, and that in taking such account tho rent due to him may be set off 
against tho mortgage-debt. The suit is barred, for tho mortgagor “ might and ought ” 
to have set up that claim in tho alternative in the former suit : Maliabir Pershad v. 
MacnagUen (18S9) 16 Cal. 682, 16 I. A. 107. 

4. Ay who owns a share in a village, mortgages it to R, and sells it subsequently 

to (7. 0 sues B for redemption of the mortgage, and obtains a decree. Subsequently 

B sues G for pre-emption of the sliare sold by A to Gy alleging that ho is a co-sharer in 
the village and entitled as such to a right of x^re-emption. The suit is not barred. The 
right of ijre-emxDtion not being a “ vested and ascertained ” right when B filed hiS written 
statement in tho foimer suit, it c.ould not have been proj^erly pleaded by B as an answer 
to the claim for redemption in that suit : Ram (^hand v. Durga Prasad (1904) 26 
All. 61. 

For other cases under this rule, see foot-note (t). 

Rule 111. — Where the right claimed in tho subsequent suit is different from that 
in the former suit, and it is claimed under a different iiilcy tho subsequent suit is not 
barred as res judicata. 

• 

Illustrations. 

1. A sues B for posseJision of certain lands alleged to have come to his share on a 
partition of joint family j^roperty with B. The defence is that the family property has 
not yet been divided, and the suit is dismissed on a finding to that effect. A subsequent 
suit by A against B for partition of the family property is not barred : Shivratn v. Nara- 
yan (1881) 5 Bom. 27 ; Konerrav v. Qurrav (1881) 5 Bom. 689; Nilo v. Qovind (1886) 
10 Bom. 24 ; contra, Bheeka v. Bhuggoo (1878) 3 Cal. 23. 

2. Ay alleging that B held certain lands from him under a lease and that the lease 
had expired, sues B to recover Rs, 500 for tLse and occupation of the land. The defence 
is that the lease is a subsisting lease, and the suit is dismissed on a finding to that effect 
A subsequent suit by A to recover Rs. 600 as rent payable under the lease is not barred; 
Watson V. Dhonendra (1878) 3 Cal. 0. 


it) Maktum v. Imam (1873) 10 B. H. C. 293; 
Dost MuhamTnad v. Said Begam (1898) 
20 All. 81 ; Hari v. Qanpatrao (1883) 


7 Bom. 272 ; Jagan Nath v BalkUan 
(1907) All. W. N. 275. 


s. 11. 
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S* 1 1. [Note the ‘peculiar character of the cases cited above, — in ill. (1), A first suing on the 

basis of a partition, the Court finding that there was no partition, and A subse- 
quently suing for partition ; in ill. (2), A first suing on the baisis that the lease has 
expired, the Court finding that the lease has not expired, and A subsequently suing on 
the basis that the lease is a subsisting lease. For other cases of a similar nature, see 
foot-note (w).] 

3. A suit by A against B in 1809 to recover a talukdari estate is dismissed on a find- 

ing that the estate had become the absolute property of B under a conditional sale made 
hy A to B in 1853. A then sues B in 1875 for redemx>tion of the same property, alleging 
that he had mortgaged the jjroperty as absolute owner thereof to B in 1854. The suit 
is not barred : It may bo difficult to reconcile the position of B as mortgagee in 1 854 

with his position as absolute owner in 1853, But if it be established that A was mort- 
gagor in 1854, why should he be debarred of his right [of rodcmf)tionJ merely because at 
a certain date in 1853] he may liave had no right to the projjorty at all ? ” : Amanat 

Bibi V. Jmdad Ua^ain (1888) 15 Cal. 800, 15 1. A. 100 ; Balbhaddar v. Itmu Lai (1904) 26 
All. 501. 

4. A sues B for redemption of a mortgage alleged to have been executed in 1856 
of 50 cawnies of land. B denies the j^enuineness of the mortgage, and alleges that 14 
out of the 50 cawnies were mortgaged to him in 1853, and that the 14 and the remain- 
ing 36 were sold to him by A in 1855. The mortgage is not proved, and the suit is dis- 
missed. A then sues B to redeem the 14 cawnies on the footing of the mortgage of 1853. 
The suit is not barred : liamasivami v. Vyihinalha (1903) 26 Mad. 760; V eemna v. Mathu- 
Icumara (1904) 27 Mad. 102; Parainbath v. P iithengattil (1905) 28 Mad. 406; Thrikailcat 
V. Thiruthvjll (1906) 29 Mad. 153; Mahabir v. Purbhoo Nath (1907) 12 C. W. N. 292; 
Ram Bahai v. AJmadi Bejgam (1910) 33 All. 302. 

5. A, alleging that ho mortgaged certain lands to B with possession, sues B for 
redetnjjlion^ the suit being brought by him as juurtgngor, A fails to prove the alleged 
mortgage, and the suit is dismissed. A then sues B for 'possession, of the same lands, 
now claiming as owner thereof. The suit is not barred : Mahotned Ibrahim v. Sheik 
Hawja (1911) 35 Bom. 507. 

For other cases under this rule, see foot-note (v). 

Rule IV . — It canywt be said of a relief 'which 'if claimed iu the first suit would have 
made that su.it bad for mvliifariousness that it ov.ght to have been made, a ground of attack 
in that suit (ic). 


Application of the above rules to suits on niorts:age. — If a mort- 
gagee, in a suit for redemption against him by the mortgagor, omits to obtain an order 
for sale of the mortgaged i)ropcrty on failure of payment by the mortgagor of the mort- 
gage-debt within the time allowed for redemption, he will be precluded from bringing 
a sejiarate suit for sale on default of payment by the mortgagor within the time afore- 
said. The mortgagee “ might and ought to have claimed the right of sale in the suit 
for redemption brought against him (x). Similarly, if a prior mortgagee is made a 
party to a suit brought by a subsequent mortgagee on his mortgage, but omits to set 
up his claim under his prior mortgage, he will bo precluded from bringing a separate 
suit to enforce his mortgage. This rule does not apply where the subsequent mort- 


(M) iShndhar v. Narayan (1874) 11 B. H. 0. 224; 
Varathayyangar v. Krishnoshami (1887) 
10 Mad 102 ; Ayner v. Nathu (1886) 8 All. 
396; Zinat-un-JSissa Rajan (1905) 27 
AIK 142. 

(r) Thandavan v. Vallia'mma (1892) 15 Mad. 
336 ; Sarku'n v. Rafmman (1897) 24 Cal. 
83 ; Nathu v. Budhu (1894) 18 Bom. 637 ; 


Naro V. Ram Cha'ndra (1888) 13 Bom. 
326 ; Sheo Ratan v. Shea Sahai (1884) 6 
All. 358 ; Bai Dnvali v. Urnedbhai (1916) 
40 Bom. 614 ; Nihal Singh v. Hira (1913) 
P. R: no. 87, p. 308. 

(w) Kura v. Madho (1915) P. R. no. 68, p. 292. 

{x) Maloji V. Sagaji (1889) 13 Bom. 667, 
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gagee admits in his plaint the debt due to the prior mortgagee and has actually 3 . J |- 
offered to redeem that debt. In the same way, if a subsequent mortgagee is made a 
party to a suit on a mortgage prior to his own, but oinits to claim his right to redeem 
such prior mortgage, he cannot afterwards sue for that purpose on the mortgage he has 
omitted to plead (y). 

In this connection we may mention a point which was left op<m by their Lordships 
of the Privy Council in Sri Oopal v. Pirthi Singh (~) cited above, namely, whether a 
mortgagee who has several tnortgages on the same proi)orty can treat them as separate 
causes of action, or whether he must bring one suit on all of them. This point arose in 
a recent case before the High Court of Bombay, where it was held that if a mortgagee 
who has two mortgages upon the same property sues uiion thejmortgage of the later 
date, and the property is sold without reference to the prior mortgage, he cannot after- 
wards sue on the prior mortgage, not because the several mortgages constitute but one 
cause of action within the moaning 0. 2, r. 2, but because of the general principles of Jbhe 
law of mortgage and of res judicata (a). Similarly it has been held by the High Court 
of Madras that if the mortgagee brings a suit on the jirior mortgage without mentioning 
his subsequent mortgage, and the jnoperty is sold, he caimot afterwards sue to enforce 
the subsequent mortgage against the i>roperty (6). The ground of these decisions seems to 
be that the mortgagee in such a case must be deemed to be a party to the first suit as a 
prior or subsequent mortgagee according as the first suit is on the subsequent or pjior 
mortgage, and that the ease therefore is similar to the one where the prior or subse- 
quent mortgagee being joined as a party does not set up his claim under the mort- 
gage. But where a mortgagee who has two mortgages ufion the same property 
sues on the mortgage of the later date ref'Crving his rights under the prior mortgage, and 
the i:)roperty is put to sale subject to the prior mortgage^ there is nothing to preclude 
him from subsequently suin^upon the prior mortgage (c). 

In suits for rodemiitiori, foreclosure or sale, there ought to be a complete and final 
settlement of all accounts between the moitgagor and the mortgagee right up to the 
time of actual redemption, forcclosui^'e or sale, as the case may be (c/). A mortgagor, 
therefore, who has f)btained a decree for redemption against a mortgagee in possession, 
and paid what was due according to the decree, and obtained iiosscssion, cannot sub- 
sc(iucntly sue for profits realised by the mortgagee for a period prior to the delivery of 
possession. Such profits “might and ought” to have been taken into account at the 
time of passing the decree (c). Similarly, where a suit is brought by a moitgagor under 
s. 62 of the Transfer of Property Act to recover possession of the mortgaged projicrty, 
the mortgage being a usufructuary one, and a deposit is made by him in Court under 
S.83 of the Act of the amount duo to the mortgagee, and a decree is passed for possession, 
the mortgagor cannot subsequently *8Ue for profits realized by the mortgagee from the 
date of the dojiosit to the date of the delivery of x^ossession (/). In both thohc cases it 
might be said that there was but one cause ot action, and the subsequent suit was thei’c- 
fore barrori by the provisions of O. 2, r. 2 [Code of 1882, s. 43 J, 

See notes below, “ Finality of decree in redemiition suits.” 


(y) SH GopeU v. Pirthi Singh (1902) 24 All. 429, 
29 I. A. 118 ; Oopal v. Benarasi (1904) 31 
Cal. 428; Ajudhxa v. Piayul-Ullah (1912) 
35 All. Ill (prior debt admitted) ; Maho- 
med Ibrahim v. Ambika Pernhad (1911) 39 
Cal. 627, 39 I. A. 68 ; Gajadhar v. Hhag- 
loanta (1912) 34 All. 599 ; Krishxia v. 
Amirul (1914) 19 C. \V. N. 942, 945 [prior 
mortgage admitted]. 

(1^902) 24 All. 429, 29 I. A. 118. 

(а) Dhondo v. Bhikaji (1914) 39 Bom. 138. 

(б) Nathu v. Annangara (1900) 30 Mad. 353, 


dissenting from Sundar Simjh v, Bholu 
(1898) 20 All. 322. Sec also Ban Narain 
V. Kassum (1910) 37 Cal. 589. 

(c) Suhramania v, Balasabra/minia (1015) 38 

Mad. 927 ; Dhondo v. Bhijaki (1914) 39 
Bom. 138, 145. 

(d) Mahafnr Pershad v. Macnaghteri (1889) 16 

Cal, 682, 16 I. A. 107 ; Vinayak v. DatLa- 
traya (1902) 26 Bom. 661. 

(e) Kashi v. Bajrang Prasad (1907) 30 All. 36. 
(/) Rukhminihai v. Venkatesk (1007) 31 Bom. 527; 

Satyabadi v. Harabati (1907) 34 Cal. 2^3. 
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S. II. Subject-matter of the suit. — It is not necessary for Explanation IV to be 

applicable that both the issue and the subject-matters of the two suits must be the same. 
It is quite enough if the matters in issue are the same, otherwise in suits for arrears of 
rent there could be no res judicata at all, for the subject-matters of successive suits for 
arrears of rent are necessarily different {g). See notes on p. 38 above. 

Issue of law. — Issues are of three kinds : (1) issues of fact, (2) issues of law, and 
(3) mixed issues of law and fact. 

An issue of fact may be res judicata. Almost all the cases we have hitherto dealt 
with relate to issues of fact. Note the words with which the section begins “ no Court 

shall try any suit or issue.'*'* 

* 

An issue of mixed law and fact stands on the same footing as an issue of fact, and 
it may also be res judicata (/*). 

' An issue of law may or may not be res judicata. It may be res judicata^ if the cause 
of a-otion in the subsequent suit is the same as that in the former suit, as was the case in 
the undermentioned cases (i). But it cannot be res judicata if the cause of action in the 
subsequent suit is different from that in the former suit, as was the case in the under- 
mentioned cases (j). The latter cases are all cases of recurring liability, such as rent, 
maintenance, etc. 


Illuslratious. 

1. X sells certain property to A. At the time of sale the property was in the pos- 
session of B who claimed it adversely to X. A then sues B in the High Court of Calcutta 
to recover possession of the property under the deed of sale from X. An issue is raised 
in the suit, and it is an issue of law, namely, whether a person who is not in possession 
of property at the time of sale is competent to convey it. The issue is found in the nega- 
tive, and A’s suit is accordingly dismissed. It is subsequently decided by a Full Bench 
of the same High Court in another case between different parties altogether that although 
a person may not have property in his possession, he is nevei-tholess competent to con- 
vey it. After the decision of the Full Bench, A again sues B to recover possession of 
the same property under the same deed of sale, and asks for a decision in his favour on the 
strength, of the Full Bench ruling on the point of law that was decided against him in 
the former suit. Here the cause of action in the subsequent suit is the same as that in 
the fonner suit. The Court is therefore preclvded from re-trying the same question of 
law in the subsequent suit, in other words, the issue of law is res judicMa. It is im- 
material that the decision on the question of law in first sui^ was erroneous : Ooivri Koer 
v. Audh Koer (1884) 10 Cal. 1087. See as to this gase the observations of Maclean, C.J., 
in Alimunnissa v. Shama Charan (1905) 32 Cal. 749. 

2. A sues B in the year 1894 to recover 12 years’ arrears of his share of a certain 
Government allowance received by B. B contends that A is not entitled to recover 
more than .‘3 years’ allowance, having regard to the provisions of the Indian Limitation 
Act. The Court decrees the whole o^^-4.’s claim. In the year 1907 A sues B tor further 


(g) Jamadar Singh v. Serazuddin (1908) 35 Cal. 
979. 

<A) JBishnu Priya v. Bhabcu Sundan (1901) 28 
Cal. 318 ; Koyyana v. Doosy (1900) 29 
Mad. 225. 

(i) Qowri Koer v. Audh Koer (1884) 10 Oal. 1087 ; 
Phundco V. Jangi Nath (1893) 15 All. 
327 ; Kaveri Ammall v. Saatri Rainier 
(1903) 26 Mad. 104 ; Waman v. Han (1907) 
31 Bom. 128. 

Alimunnissa v. Shama Charan (1905) 32 


Cal. 749 ; Baij Nath v, Padmanand (1912) 
39 Cal. 848 ; Chamanlal v. BapubMi 
(1898) 22 Bom. 669 ; Vishnu v. Ramling 
(1902) 26 Bom. 26 ; Parihasaradi v. Chinna 
(1882) 5 Mad. 304; Venku v. Mahalinga 
(1888) 11 Mad. 393, 396-396 ; Qopu v. Sami 
(1905) 28 Mad. 617 ; Mangalathammal v. 
Narayanswami (1007) 30 Mad. 461;; AUa- 
mma v. Naraina (1907) 30 Mad. 604; 
Kuppana v. Kumara (1909) 34 Mad. 460. 
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arrears for 12 years from the year 1895 to the year 1906. B raises the same point of H . 

law that was raised by him in the former suit. Hero the cause of action in the subse- 
quent suit is dijferent from that in the former suit, for the claim in the subsequent suit 
is for further arrears that had accrued due after the institution of the former suit. The 
Court, therefore, is not precluded from re-trying the same question of law, and if it finds 
that the question of law was wrongly decided in the former suit, it may decide the suit 
on what it considers is the correct interpretation of the law : ChamaTilal v. Bapubhai 
(1898) 22 Bom. 669. 

It will be observed that in the cose cited in ill. (2) the matter directly and substan- 
tially in issue in the subsequent suit was also directly and substantially in issue in the 
former suit, and the other conditions of res judicata were also i>j:esent, and yet it was 
held that the subsequent suit was not barred as res judicata. The effect of this and 
other cases cited in foot-note {j) on p. 40 appears to be that where the matter directly 
and substantially in issue is a matter of law^ it may not be res judicata, if the caus(^ of 
action in the subsequent suit is different from that in the former suit (k). The reason 
given for the decisions now under review is that the Courts would bo perpetuating an 
injustice for all time if they were to hold that an erroneous decision on a point of law 
in a former suit was binding upon the parties in a subsequent suit instituted upon a fresh 
cause of action. 

CONDITION II : HEREIN OF EXPLANATION VI. 

The former suit must have been a suit between the same 
parties or between parties under whom they or 
any of them claim. 

Same parties. — A sues B for rent. The defence is that C, and not A, is the 
landlord. A fails to prove his title, and the suit is dismissed. A then sues B and C 
for a declaration of his title to the property. The suit is not barred, for the parties to 
the two suits are not the same, G not having been a party to the former suit {1). 

Res judicata as between co-defendants. — As. a matter may be res 

judicata between a plaintiff and a defendant, so it may be res judicata as between co- 
plaintiffs or as between co-defendants. First, as to re^ judicata between co-defendants : 
if in a suit by A against B and C, there is a matter directly and substantially in 
issue between B and C, and an adjudication upon that matter is necessary to the deter- 
mination of the suit, the adjudication may operate as res judicata in a subsequent suit 
between B and C in which either of them is plaintiff and the other defendant (m). In 
other words, “ if a plaintiff cannot get at his right without trying and deciding a case 
between co-defendants, the Court will try and decide the case, and the co-defendants 
will be bound. But if the relief given to the plaintiff does not require or involve a deci- 
sion of any case between co-defendants, the co-dqfendanta wtlII not be bound as between 
each other by any proceeding which may be necessary only to the decree which the 
plaintiff obtains ” (n). The above observations indicate the reluctance which the Courts 


(fc) See Alimunniasa v. Shama Charan (1905) 
32 Cal. 749, 764. 

(0 DwarkancUh v. Ram Chand (1899) 26 Oal. 
428, 432. 

(m) Ramchandra v. Narayan (1887) 11 Bom. 216 j 
Magniram v. Mehdi Hossein (1904) 31 
Cal. 95 ; Chajju v. Umrao (1900) 22 All. 
386 ; Balambhat v. Narayardyhat (1901) 25 
Bom. 76 ; Bapu v. Bhavani (1898) 22 Bom. 


245 ; Muhammad v. Visvanath (1903) 26 
Mad. 337 ; Kandiyi v. Zamorin of Calicut 
(1906) 29 Mad. 615 ; Yiauif v. Durji (1907) 
30 Mad. 447 ; Ourdeo Singh v. Chandrikah 
Singh (1909) 36 Cal. 193 ; Ban Annaji v. 
Vasudev (1914) 38, Bom. 438 ; 

(n) Cottingham v. Earl of Shrewsbury (1843) 
3 Hare 627, 638. 
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S# 1 1. ordinarily feel to extending the doctrine of rpji judicata to co-defendants (o). A Hindu, 
H, dies leaving two daughters D\ and TJ2 and a nephew N. 7)1 sues D2 and N to reco- 
ver certain property under an oral will of H, 7)2 claims the property under a will in writ- 
ing executed by H. N claims the property as undivided nephew of /7. The Court finds 
that H and N wore divided, that the will in writing is the valid will, and dismisses Dl’s 
suit. Subsequently 7)2 sues N to recover the i3roi)ert5'^ under the written will. N 
Contends that he and H were joint, and that he became entitled to the proj^erty by right 
of survivorship. The question whether 77 and N were joint is res jiulicata. That ques- 
tion was directly and substantially in issue in the first suit, and it was necessary to decide 
it in that suit to adjudicate uiion DV& claim, and it w^as decided against N (p). 

Res judicata as between co-plaintiffs — ^Next, as to res judicata between 
co-plaint ilffs. As a matter may be res jueJirata between co-defendants, so it may be 
res judicata between co-plaintiffs, subject to the same conditions that obtain in the case 
of (io-defendants (5), 

Parties In subsequent suit claiming under parties In former suit. — 

If the first suit is between A and and the second between ^4 and C, the decision in the 
first suit cannot oiDorate as re^ judicata in the second unless C claims under B. If C does 
not claim under B, he cannot be bound by any decision in a suit between A and The 
dismissal, tboreforo, of an ejectment suit brought by a lessee against a trespasser is no 
bar to a subsequent suit for ejectment by the lessor against the same person ; for a lessor 
cannot be said to claim under his U'ssee (r). Where there are several reversioners entitled 
successively to a property held by a Hindu widow and forming part of the estate of her 
husband, no one of such reversioners can be said to claim through or derive his title 
from another ; a decree, therefore, in a suit by one of the reversioners seeking to set 
aside an alienation made by the widow of her husband’s x>ruperty is no bar to a subse- 
quent suit brought by another reversioner for setting aside the same alienation (s). 


If the first suit is between A and B, and the second between C and 7), the decision 
in the first suit cannot operate as res judicata in the second unless C claims cither under 
A or 75, and T) claims under the other of them ; that is to say, if C claims under A, D must 
be claiming under B, and if C claims under 75, 7) must be claiming under ^1. it is clear 
that if both Q and 7) claim under A alone, nothing that is decided in the suit between A 
and B will ojicrate as res judicata in the subsequent suit between C and 7), for neither 
of them claims under B. The result is the same if both C and 7) claim under B alone. 
In other words, the plea of res judicata cannot prevail if all the parties in the subse- 
quent suit claim under one party only in the former suit (i). 


A Hindu son in a joint family does not “ olainl under ” his father within the mean- 
ing of tliis section ; he becomes entitled by reason of his birth and in his oum- righty a 
right which ho can enforce against his father. Therefore the dismissal of a suit for re- 
demption of a mortgage of joint family projicrty brought by the father alone is no bar 
to a subsequent suit for redemption by the son (u). But the son, it seems, would be 
bound by the decree, if ho had knowledge of the suit ar?ri had assisted the father in 
the suit (v). Mere knowledge, of the suit, however, is not enough to bind the son (le). 
The cases in which it has been held that a decree obtained against a Hindu father for a 
debt is binding upon the son stand on a different footing. They dei)end on the obliga- 


( 0 ) Fakirchand v. Naginchand (1916) 40 Bom. 
‘ 210, 216. 

(®) Venkayya v. Narasamrm (1888) 11 Mad. 204. 
( 0 ) Krishnan v. Kannan (1898) 21 Mad. 8 ; Rukh- 
mini v, Dhondo (1911) 36 Bora. 207. 
ir) Jlambrohmo v. Bunsi (1882) 11 C. L. K. 122. 

(«) Chhiddu V. Durga (1900) 22 All. 382. 


(t) Asghar v. Mahoined (1903) 30*Cal. 656. 

(a) Sundar Lai v. ChhUar Mol (1907) 29 All. 1 ; 
Ram Narain v. Bisheshar (1888) 10 All. 
411. See notes to O. 34, r. 1. 

( 1 ?) Narayan v. Pandurang (1881) 5 Bom. 685. 

(to) Ram Narain v. Bisheshar (1888) 10 All. 411, 
413. 
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tion of a Hindu son to pay his father’s debts not improperly incurred, and upon the 
presumption in some of them that the suit was brought against the father as the repre- 
sentative of the family and of the family property (x). 


A purchaser at a revenue sale does not “ claim under ” the defaulting proprietor : 
therefore a decree against the defaulting proprietor cannot constitute res jmlicata as 
against the purchaser (y). 

The title by which the parties in the subsequent suit claim must have arisen “ subse- 
quently ” to the commencement of the former suit . — In order that a decision in a suit be- 
tween A and B may operate as res judicata in a subsequent suit between A and it i s 
necessary to show that C claims under B by a title arising subsequeMtly to the commence- 
ment of the first suit. Thus a purchaser, mortgagee, or donee of a property is not 
estopped by a decree obtained in a suit against the vendor, mortgagor or donor com- 
menced after the date of the purchase, mortgage or gift {z). 

See notes below under the head “ Condition III : Litigating under the same title.” 

Explanation VI. — This explanation provides that whore iDersons litigate 
bond fide in respect of a liublic right or a private right claimed in common for themselves 
and others, all persons interested in such right shall, for the purposes of this section, be 
deemed to “ claim under ” the person so litigating. It refers to cases in which a deci- 
sion in a suit may operate as res judicata against persons not expressly mimed as ]mrties 
to the suit, as where a suit is instituted by A and B on behalf of themselves “ and ot hers,” 
or where it is instituted against A and B on behalf of themselves “ and others.” The 
conditions under which the decision in such a suit may constitute res judicata against the 
parties not expressly named in the suit are™ 

(1) that there must be a right edaimed by A and B in common for themselves 

and the parties not expressly named in the suit (a), and 

(2) that the parties not expressly named in the suit must be interested in such 

right. 


Illustrations. 


S. II. 


(1) A decree in a suit against certain members of a sect alleged to be wrongdoers 
in their imlividual cax^acity cannot operate as res judicata in a subsequent suit against 
the other members of the sect: Scuiaqojm Chariar v. Krishnamoorthy Boo (1907) 30 
Mad. 185, 34 I. A. 93. [The wrong complained of in the former suit in this case was that 
the defendants carried an idol in procession through certain streets and that such pro- 
cessions were in violation of the plaintiff’s rights. The suit was against the defendants 
in their imlividual capacity, and not as rex)resenting the sect to which they belonged]. 

(2) A, alleging that he is the proprietor of a village, sues /?, C, and D for ejectment. 
The defence is that A is not the proprietor at all, that a part of the village belongs to B, 
C and A and the rest to X, Y and Z. The Court finds that A is not the proprietor, and 
A’s suit is dismissed. A then sues X, Y and Zy and also B, C and />, for a declaration, 
that ho is the proprietor of the village and for possession. The question of A’s titde to 
the village is res judicata so as to bar the suit against B, C and D, who were jiartics t‘^ 
the former suit, but it is not res judicata so as to bar the suit against X, Y and Z who 
were not parties to the former suit. It cannot be said that B, C and D litigated in tho 


(z) Ram Narain,y; BisTieshar (1888) 10 All. 
413. 

(p) Qadadhar v. Radhaoharan (1907) 34 Cal. 868. 
iz) Sita Ram v. Amir (1886) 8 All. 824 ; Jop 
Oiandta v. Sreenath (1905) 32 Cal. 357 
(vendor and purchaser) ; NiaztUlah v. 
Nazir (1893) 15 All. 108; Abdul Alii v. 

4 


Miakhan (1911) 35 Boin. 290 (donor and 
donee) ; Ratncfuindra v. Malkapa (1910) 
40 Bom. 679. 

(a) Somasundara v. Kulandaivelu (1905) 23 Mad. 
457 [F. B.] ; Surender Nath v. Brojo Nath 

m is Cal. 352; Jaimangal Deo v. 
aran (1911) 33 All. 493. 
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S. 11. former suit in respect of a private right claimed in common for themselves and X, Y and 
Zf for what JBy G and D did in the former suit was that they set up their own right to 
a part of the property and alleged that another part belonged to X, Y and Z : Jaimangal 
Deo V. Bed Saran (1911) 33 All. 493. 

(3) A and B as members of the Mahomedan commnnily bring a suit against C for a 
declaration that a certain mosque and a garden appertaining to the mosque are wakf 
property. The plaintiffs fail to prove that the property is wakf property, and the suit is 
dismissed. After some years a suit is brought by nine other members of the same com- 
munity against the same defendant G for the same relief. The suit is barred as res judicata: 

Muhaymnad. v. Sumitra (1914) 30 All. 424. 

% 

The right referred to in tliis Explanation may either be a public right or a private 
right. The words “ public right ” have been added into this Explanation in view of the 
pmvisions of s. 91 below. The right to have a public nuisance abated is a public right. 
But the right of pasturage claimed by custom by the inhabitants of a village over a tract 
of land, or to take water from a spring or well, is a private right {b). 

It may here bo noted that in some of the cases that arose under the Code of 1882 
the opinion was expressed that the present Explanation, so far as it relates to 
rights, must be confined to cases where leave to sue had been obtained under s. 30 of 
that Code [now O. 1, r. 8 (1)J (c). 

Representative suit. — If the parties in the subsequent suit can be said to 
have been represented by the parties in the former suit, the decision in the former suit 
will bind the iiartios in the subsequent suit. Thus a trustee of a dcvasam, a karmun 
a holder of vatan lands, an administrator of the estate of a deceased person, a shebait, 
a holder of saranjam lands, rei)resents each his successor : therefore, a decree against him 
will bind his successor (d). Similarly a deciee against a benamidar binds the real owner 
(e). On the same lirindplo a decree against the harnavan of a tarwad in Ins represonta. 
tive capacity binds the members of the tarwad ( / ). 

A decree passed against a Hindu widow as representing the estate of her deceased 
husband in respect of a debt or other transaction binding on the estate is binding upon 
the reversioners ((/), “ unless,"' as was observed b^ their Jjordships of the Privy Council 
n the Shivatjamja case, “it could bo shown that there had not been a fair trial of the 
right on that suit — or in other words, unless that decree could have been successfully 
impeached on some special ground ” {h). The teason of this qualification is that, though 
a Hindu widow represents the estate of the reversioners for some purposes, it is her duty 
not only to represent the estate, but also to j}roiect it (i). Thus it has been hold that 
a compromise made by a Hindu widow is not binding on the reversioners, whether liti- 
gation has commenced or not, not even if it has been followed by a decree of Court (jf) 


(6) Kalishunkur v. Qopal Chv.nder (18*^1) 6 Cal. i > 
(c) Tharuikoii v. Muniappa (1885) 8 Mad. 496, 
499 ; Siomasmulnra v. Kulanduivclu (1905) 
28 Mad. 457, 463. 

id) Madhamn v. KcsJuivan (1888) 11 Mad. 191 ; 
Venkayya v. Siiramma (1889) 12 Mad. 235 ; 
Rcaihabai v. Amntrao (1885) 9 Bom. 198 ; 
[vatan landsl ; Bai Meherbai v. Magan- 
chand (1905) 29 Bom. 96 ; Raja Ranjit 
V. Bavunta (1908) 12 C. W. N. 739 ; Jharula 
Das V. JalandfMr (1912) 39 Cal. 887 ; 
Prosunno Kunuiri v. Golub Chand (1875) 
14 Ben«. L, B. 450, 459, 2 I. A. 145 ; 
Madha^rao v. Anusuyabai (1916) 40 Bom. 
606 [saranjajn lands! 

(e) Gumarayan v. Sheo Lai Singh (1919) 46 I. A* 
1. 9-10, 46 Cal, 566, 575 Nand Ktsfurre v. 
Ahnutd (1896) 18 All. 69 ; Ravji v. Mahadeo 
(1898) 22 Bom 679. 


(/) Komappan v. Ukkaran (1894) 17 Mad. 214; 

Manvittil v. Palhram (1907) 30 Mad. 215. 

(gf) Katama Natrhiar v. Rajah of Sivagunga (1863) 
9 M. I. A. 543 ; Pertab Narain v. Triloki 
(1885) 11 Cal. 186, 11 I. A. 197 ; Hari 
Nath v. Mothur Mohun (1394) 21 CaJ. 
8, 20 I. A. 183. 

(A) Katama Natchiar v. Srirmit Rajah (1863) 9 
M. I. A. 543, 608; Chaivdhri Risal Singh 
V. Balwant Singh (1918) 45 I. A. 168, 40 
All 593. 

(i) NugendercJnind^r v. Sreemutty Kaminee Dossee 
(1867) 11 M. 1. A. 241, 267. 

(i) Sant Kumar v. Deo Saran (1886) 8 All, 365 ; 
Gobind v. Khayim Lai (1907) 29 All. 487 ; 
Mahadei v. Baldeo (1908) 30 All. ,75 Sheo 
Narain v. Khurgo Koerfy'{lSS2) 10 C. 1. 
K. 337 ; Rajlakshmi v, Katyayani (1910) 38. 

Cal. 639. 
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And the opinion has also been expressed that a decree against a Hindu widow passed 
on. a,n award does not bind the reversioners (A;). In fact, the Courts have held that a 
decree against a Hindu widow does not bind the reversioners unless it was passed “ in a 
suit contested to the end ” (1), or, as put by the High Court of Allahabad, “ the rever- 
sioners can be bound only by decree made after fuU contest in a bo 7 ia fide litigation ” (m). 
But if a decree is jigbssed after full contest, it is binding on tho reversioners, though 
the widow may have filed an apj)eal from the decree, and subsequently withdrawn tho 
appeal (n). The effect of these decisions is that when a suit is brought against a Hindu 
widow by a creditor of her husband, and the widow consents to a decree being passed 
against her, the decree cannot bind tho reversioners at all, though the widow may bo 
quite satisfied that tho debt was really due. But the High Coftrt of Madras has held 
differently in a recent case (o). In that case it was observ^cd that a Hindu widow “ as 
representing the estate was certainly not bound to raise any defence in the case when 
satisfied that the debt was really due,” and it was held that the decree, though ifwas 
a consent decree, was binding on the reversioners, the Court liavin^j been satisliod on the 
evidence adduced in tho suit before it that tho debt was in fact duo and that there was 
no collusion or fraud in obtaining the decree. The effect of that decision is that a decree 
against a Hindu widow, though it is a consent decree, may bind the reversioners in a 
proper case, not that it cannot bind tho reversioners in any case as held by the other 
High Courts. Tho same view has boon recently taken by tho High Court of Allahabad (p). 
The extreme view taken by the Bombay and Calcutta High Courts is difilcult to support 
since tho decision of the Privy Council in Khunni TaiI v. Gobind Krishna {q), in which 
their Lordships expressly recognized the power of a daughter (who takes a widow’s 
estate in provinces other than the Bombay Presidency) to enter into a comi^romiso even 
without litigation. However that may bo, it is quite clear that a decree passed against 
a widow not in her representative but personal character, cannot bind tho reversioners (r). 
Similarly a decree passed against tho legal personal representative of a Hindu widow in 
respect of her husband’s estate cannot bind a reversioner, for the representative of a 
widow does not represent the estate of tho husband (.<?). But there is no authoiity for 
the x^roposition that a Hindu widow, otherwise qualified to reiirescnt an estate in liti- 
gation, ceases to be so qualified merely owing to jiersonal disability or disadvantage as 
a litigant, although the merits of a^ suit by or against her are tried and the trial is fair 
and honest. Tho mere fact, therefore, that she is x^orsonally estopped from denying 
the material facts of the case is no ground for withholding the apxilication of the rule 
enunciated at the commencement of this paragraxdi, namely, that where tho estate of a 
deceased Hindu has vested in his widow or other limited heir, a decree fairly and x^ro- 
perly obtained against her, after a trial upon tho merits, is binding on the revei-sionary 
heirs. Thus where a Hindu widow* instituted a suit for a declaration that an ado|>- 
tion made by her to her deceased husband was invalid, and tho suit was dismissc<l 
on the ground that the widow was estopped by her conduct from denying the validity of 
the adox^tion, and it was further found upon the facts that the adoption was valid, it was 
held in a suit brought by the reversionary heir after ]bhe widow’s death for a dec laration 
that the adoption was invalid, that the reversionary heir was bound by tho decision in 
the first suit as res judicata {t). But a decree passed against a widow by leason of an ad- 
mission made by her does not bind the reversioner (tl). 

Decree in a representative suit. — See 0. 1, r. 8, “ Decree in a rex^resentativo suit.” 


(A) Jeram v. Veerbai (1003) 5 Bom. L. E,. 885, 
887 ; Ram Sarup v. Ham Dei (1907) 29 All. 
239, 241. 

il) Jeram v. Veerbai (1903) 5 Bom. L. B. 885, 
887, and cases cited in previous nofi.»s. 

(m) Gobind v. Khunni Lai (1907) 29 All. 487, 494 ; 

Mahadei v. Baldeo (1908) 30 All. 75. 
in) Qhelnbhai v. Bai Javer (1912) Bom. 172. 


(o) Subbammal v. Atmdaiyammal (1007) 30 Mad. 3. 

ip) Gur Nanak v. Jaiwirain (1912) 34 All. 385. 

iq) (1911) 33 All. 3.56, 38 T A. 87. 

(r) Subbi v. Itamkrvthna (1918) 42 Born. 69. 

(«) Kailash v. Ginja (1912) 30 Cal, 052. 

(0 Chaudhri Rlsal Singh v. Balwant Singh 
(1018) 45 1. A. 108, 40 All. 593. 

(il) Kanku y.Jadav (1019)43 Bom 809. 
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Res Judicata in suits under O. ai, r. 63 . — See notes to 0. 21, r. 63, 

“ Rea judicata 

Judgment in rem. — It will have been seen from what has preceded that a judg- 
ment in a suit is binding only upon the parties to the suit and their privies. “ As a 
general principle, a transaction between two parties in judicial proceedings ought not 
to be binding upon a third ; for it would be unjust to bind any person who could not be 
admitted to make a defence, or to examine witnesses, or to appeal from a judgment 
he might think erroneous ” (w). There are, however, certain judgments which bind all 
the world and not only the parties to the proceeding in which they were passed and their 
privies. A judgment Jhat is binding upon the parties and their privies only is called 
a judgment in personam, A judgment which binds all the world is called a judgment 
in rem. Judgments in rem are outside the scope of the present section. They are dealt 
with in the Indian Evidence Act, s. 41. 

Decree against minor. — A decree passed aginst a minor properly represented 
is binding upon him like a decree passed against an adult, but it is open to the minor 
to impeach such decree by a suit in cases where the next friend or guardian for the suit 
has been guilty of fraud or negligence in allowing the decree to be passed against him (v). 


CONDITION III. 

“ Litigating under the same title/’ 


The third condition of res judicata is that the jDarties in the subsequent suit must 
have litigated under the “ same title in the previously decided suit. The expression 
“ same title ” means the same capacity. “ A verdict against a man suing in one capa- 
city will not stop him when he sues in another distinct capacity, and, in fad, is a differ- 
ent person ” (w). Thus where a suit is brought by a person to recover possession from a 
stranger of math property claiming it as the heir of a deceased mohunt, but he does not 
produce any certificate of succession to establish his heirship and the suit is thereupon 
dismissed, the dismissal is no bar to a suit by him as manager of the math on behalf 
of the math (a;). Similarly the dismissal of a suit brought by a son against his father 
for maintenance claimed under an agreement is no bar to a suit by him against the father 
for a declaration that he is entitled to maintonanco out of certain lands in the hands of 
the father hdd under a sanad f^m Government whereby, it was alleged, the lands were 
charged at the time of grant with the maintenance of the junior members of the family (y). 

A mortgagee in possession, does not lose the character of mortgagee and become 
a trespasser because he refuses to deliver up possession of the mortgaged property to the 
mortgagor on deposit being made by the latter in Court of the amount jiayable on the 
mortgage. A executes a usufructuary mortgage of his property to B, and places B in 
possession thereof. At the proper time A tenders the mortgage-debt, Rs. 500, to B 
and asks to be restored to possession. B refuses to accept the tender on the ground 
that more is due to him and to deliver up possession of the property to A. A 
sues B for redemption, and deposits Rs. 500 in Court. The Court finds that the tender 
was proper, and directs B to deliver up possession to A, After entering into posses- 
sion, A sues B to recover mesne profits front B from the date of the deposit in Court to 


(m) Ducheu of Kingstone* 8 case 2 Smith's L. C. 731. 
(r) Oursandas v. Ladka Vahu (1895) 19 Bom. 
571 ; Lalla v. liamandan (1895) 22 Cal. 8 ; 
Ismail v. Svltan Jiibi (1917) P. R. no. 103, 
p. 890. See notes to 0.9, r. 9. 

(w) Duchess of Kingstone’s case, 2 Smith's L. 
O. 731, 759. See also AH Moidin v. Kombi 


(1882) 6 Mad. 239, 241. 

(x) Babajirao v. Laxmandas (1904) 28 Bom. 
215 ; Distinguish Eargotmn v. Mulji 
(1909) 34 Bom. 416. 

iy) Ahmad v. Nihal-ud-Din (1883) 9 Cal. 945, 
10 I. A. 45. 
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the date of the recovery of possession. The suit is barred, for A “ might and ought ” S. II* 
to have claimed the mesne profits in the first suit. The suit is between the same par- 
ties litigating “ under the same title,” that is, as mortgagor and mortgagee. The mort- 
gage is not extinguished after the tender and deposit, and B does not become a trespasser 
after that date. It cannot therefore be said that the suit against B for mesne profits 
is against him as a trespasser y and not as a mortgagee (z). 

The words “ between parties under whom they or any of them claim litigating under 
the same title ” cover a case where the later litigant occupies by succession the same 
position as the former litigant. There may be a succession by the ordinary rules of 
inheritance or succession by some very special rules as in the case of Saranjam estates 
or Vatan estates. The words of the section do not make any distinction between different 
forms of succession. A decree, therefore, against a Saranjaradar may operate as res 
judicata against his heir and successor (a) ; so also a decree aginst a Vatandar (6). 

See notes above, p. 50, “ Representative suit,” first para. 

CONDITION IV; HEREIN OF EXPLANATION II. 

The Court which decided the former suit must have been 
a Court competent to try the subsequent suit or the 
suit in which the Issue alleged to be barred 
as res judicata Is subsequently raised. 

In order that a decision in a former suit may operate as res judicata in a subsequent 
suit, it is necessary that the Court which tried the former suit must have boon a Court 
competent to try the subsequent suit. 

The Court which decided the former suit may have been a Court of “ exclusive ” 
jurisdiction, or a Court of “concurrent” jurisdiction, or it may have. been a Court of 
which the jurisdiction was “not concurrent*’ with that of the Court in which the sub- 
sequent suit is brought. 

Where the Court which decided the former suit was a Court of “ exclusive'' jurisdic- 
tion.— li a matter directly and substantially in issue in a former suit has been adjudi- 
cated upon by a Court of exclusive jurisdiction, the adjudication will bar the trial of the 
same matter in a subsequent suit, though the Court which decided the former suit may 
not be competent to try the subsequent suit. Thus Courts of Revenue have jurisdic- 
tion in respect of certain matters to the entire exclusion of Civil Courts, and a judgment 
of a Revenue Court on such a matter will operate as res judicata in a subsequent suit in 
a Civil Court, though the Re venue ‘Court may not be competent to try the subsequent 
suit (c). 

Where the Court which decided the former suit was a Court of which the jurisdiction 
was “ not concurrent" with that of the Court in which the subsequent suit is brought.— In 
such a case the Court which decided the former suit could not possibly bo a Court “ com- 
petent to try the subsequent suit ” within the meaning of this section (^d). 

Where the Court which decided the former suit was a Court of ‘ concurrent juris- 
diction.— In such a case the Court which decided the former suit may or may not have 
been “ competent to try the subsequent suit.” If it was, the decision would operate as 
res judicata y but not otherwise. 

(z) Rukhminibai v. Venkatesh (1907) 31 Bora. 

627 ; Satyabadi v. Harabati (1907) 34 Cal. 

223 ; Ram Din v. BTiOop Singh (1908) 30 
All. 225. 

(a) MadJiavrao v. Anusuyabai (1916) 40 Bom. 606 


b) Radhabai v. Anantrav (1885) 9 Bora. iwa. 

c) Subami v. Bhagwan (1897) 19 A**- - 

[d) Edun V. Bechun 8 W. R. 176, 179; 

v. Sheo Baksh (1883) 9 Cal. 439, 445, 
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1 !• Summarising the above, we may say that in order that a decision in a former suit 

i^y operate as res judicata, the Court which decided that suit must have been either — 

1. a Court of exclusive jurisdiction, or 

2, a Court of concwrren^ jurisdiction “competent to try the subsequent suit.” (e). 

* ‘Competent to try such subsequent suit.’*- — In determining whether a 
Court of concurrent jurisdiction, which decided the former suit, was competent to try the 
subsequent suit, the following points should bo noted : — 

(1) The Court which decided the former suit must have been a Court competent to try 

the subsequent suit as regards the “ amount ” of the subsequent suit. — In other words, the 
jurisdiction of the Court which decided the former suit, and that of the Court in which 
the subsequent suit is brought, must bo concurrent as regards their pecuniarif limit. A 
suesJS in Court X to recover due on a bond forRs. 12,000. For the defence it is 

alleged that the amount actually lent by A was Ra. 4,000, that B being in want of money 
passeR the bond for Rs. 12,000 artd that A therefore was not entitled, to interest on more 
than Rs. 4,000. The Court finds that the amount actually lent was Rs. 4,000, and 
awards A interest on that amount. Court X is a Court of which the jurisdiction is limit- 
ed to suits of which the value does not exceed Rs. 6,000. A the^ sues ^ in a High Court 
to recover the principal sum of Rs. 12,000, alleging that that was the actual amount 
lent by him to B. B contends that the actual amount advanced was Rs. 4,000, and 
that the question as to whether Rs. 12,000 was lent or Rs. 4,000 is re^ judicata. The 
question is not re5 judicata for the jurisdiction of Court X being limited to Rs. 5,000, 
it was not a Court competent to try the subsequent suit in which the amount claimed 
is Rs. 12,000 (/). Contrast No. 7 below. 

(2) The jurisdiction of the two Courts must be concurrent not only as regards the 
** pecuniary limit, but also as regards the subject-matter^^ of ^ he subseqxient suit. — Thus 
certain Courts have no jm’sdiction to adjudicate upon questions of title, though that 
question may bo gone into hicidentally to decide the principal question. A finding on 
a question of title by such Court cannot operate as res j\idicaia. This generally happens 
in the following cases : — 

(a) Where the first Court is a “ Probate Court ” and the second Ctyurt a “ Civil Court.^'* 
— A and B, each claiming to bo the lieir of X, ajiply to a High Court-, in Cie exercise of 
its testamentary jurisdiction, for letters of administration of the estate of X. The Court 
finds that A is the heir of X, and grants letters to him. B then sues A in the same Court 
in the exercise of its original jurisdiction for a declaration that he, and not A, is the heir 
of X. The suit is not barred, for a Probate Court jias no jurisdiction to finally adjudi- 
cate upon questions of title (g). It must not, however, be supposed that a decision of 
a Probate Court camiot operate as res judicata in any subsequent proceeding in a Civil 
Court. Thus if A, alleging to be the executor of B's will, applies foi- probate of the will, 
and C, JS’s widow, opiioses the aiiplication, and probate is refused on the ground that 
the will is not proved, A will be precluded, in a subsequent suit by C against him to 
recover her husband’s property from him, from contending that he is the husband’s 
executor and is entitled as such to rtjtain possession of the inoperty. Though the judg* 
ment of the Probate Court refusing probate to A does not operate in such a case as a 
judgment in rern, it operates as res judicata between A and C imder s. 83 of the Probate 


(V) Misir v. Sheo BaTcsh (1883) 9 Cal. 439, 9 I. A. 
197 • Ramdayal v. Jankidas (1900) 24 Bom. 
456; Qiriya v. Sabapathy (1906) 29 Mad. 
66 ; Sheikh Hasm v. Ram Kumar Sin^h 
(1894) 16 AU. 18S. 

(flr) Arunmoyi v. Mohendra Nath (1893) 20 Cal. 


888 ; Chintaman v. Ramchandra (1910) 34 
Bom. 689; Lalit Mohan v. Radharaman 
(1911) 16 C. W. N. 1021; Maqhul Shah 
V. Muhammad (1918) P. R. no. 49, p. 167; 
Sec, however, Sheoparsan v. Ramnandan 
a916) 43 I. A. 01, 98-99, 48 Cal. 694, 706- 
706. 
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and Administration Act (V of 1881) and s, 11 of the Code (h). Similarly a decision of the S. 11 
Probate Court that the testator executed the will sought to be proved as a free agent 
and not imder undue influence precludes the party against whom the decision was given 
from reopening it in a suit in a Civil Court (t). See Evidence Act, 1872, s. 41. 

(b) Where the first Court is a, “ Muusifs CourV^ and the second Court a “ District 
Court,^^ — A sues B for rent in a Munsif’s Court. The defence is that C and not A is 
the landlord. The Court finds that A is not the landlord, and the suit is dismissed. A 
then sues .6 in a District Court for a declaration of title to the land. The suit is not 
barred, for a Munsif’s Court has no jurisdiction to adjudicate upon questions of title {j)- 

Similarly, a decision in a suit for damages instituted in a Pro\wncial Court of Small 
Causes [a Court not competent to try a suit for title] does not operate as res judicata in 
a subsequent suit for establishment of title (k), 

(c) Where the first Court is a ** Revenue CourC^ and the second Court is a '' ffivil 
Court .'*' — decision of a Revenue Court on a question of title is no bar to the trial of 
the same question by the ordinary Civil Courts, unless the Revenue Courtis cmpowoied 
by the Legislature to determine questions of title so as to constitute it pro lani^ a 
Civil Court (1). The reason is that Courts of Revenue are generally CJourts of jurisdic- 
tion limited to adjudicate upon questions of rent, tenure, etc. (???). There arc, however, 
some matters of which the decision by a Revenue Court is expressly declared by the Act 
constituting the Court to have the force of a decree in a civil suit (?i), and some as to 
which it is declared that tho deciaion shall be final (o) In such cases, the decision of a 
Revenue Court will operate as res judicata so as to bar the trial of tho same matter in a Civil 
Court. 

(d) Where the first Court is a '’’Criminal CourC'* and the seccnid Court is a "Civil 
Court .'^ — An order by a Magistrate under s. 14(3 of the Criminal Procedure Code, 1898, 
declaring a party to be entitled to possession of ceriam lands, is conclusive on the point 
of actual possession in a subsequent proceeding in a Civil C^oui-t {p). But a conviction oi 
an acquittal in a criminal case is not conclusive in a civil suit for damages in respect of 
the act charged against the accused (^). The finding, tlierefore, of a Criminal Court that 
A assaulted or abducted B, is not res judicatei in a suit for damages against A for 
assault or abduction (r). 

The judgment of a Civil Court may in a proper case bo admissible in ovideneo in a 
criminal proceeding between the same x>a'rties. Thus whore A charged B with criminal 
breach of trust in respect of certain items, and it aiqieared that all those items had been 
dealt with by the Civil C^ourt and the contentions of tho accused with reference to all of 
them had boon found to bo correct by that Court, it was held that tho judgment, of the 
Civil Court was admissible in evidence in the criminal j^roceeding against the accused {s). 


{ft) Kalyanchand v. Sitabai (1913) 38 Bom. 309. 
See also Brendon v. Sundarahai (1913) 38 
Bom. 272. 

(?) Babu Lai v. Hari Bakah (1918) P. B. no. 13, 
p. 60. 

(j) Run Bafiadur v. Lucho Koer (1885) 11 Cal. 301, 

12 I. A. 23. 

(k) Dulare Lai v, Hazari Lai (1914) 12 All. L. J. 

853. It is otherwise where the first suit 
Is tried as a roKular suit : Ram Faqir v . 
BindesJiri Singh (1919) 41 All. 54. 

(/) Bed Saran v. Bhagat Deo (1911) 33 All. 453 ; 

Bikari v. Sheobalak (1907) 29 All. 601. 

(m) Hum Sunker v. Muktaram (1875) 16 B. L. U. 
238 : Rani Kishori v. Raja Ram (1904) 
26 All. 468 ; Ashraf v. Alt Ahmad (1904) 
26 All. 601 ; Mahesh V. Ranjor (1906) 27 
AU. 103 ; Inayat AH v. Murad AH (1905) 


27 All. 669; Dharani v. Qaber (1903) 30 
Cal. 339 [Bengal Tenancy Act, 1885, 
old 8 . 107]; Rangayya v. Itatnarn (1897) 20 
Mad. 392. 

( n) Durga Churn v. Haieen (1902) 29 Cal. 252 ; 

Sheo Narain v. Parmeahar (1896) 18 All. 
270 ; Kalka Prasad v. Manohar Lai (1910) 
38 All. 302, 310. 

(o) Mahendra v. Qirish Chandra (1918) 3 Bat. 

L. J. 379 [Bengal Tenancy Act, 1885, 
H. 1071. 

ip) Lillu V. Annaji (1881) 5 Bom. 387. 

(tf) Biahonath v. Uuro (1866) 6 W. B. 27 ; Doorga 
V. Doorga (1866) 6 W. B. Civ. Ref. 26. 
ir) AH Buksh v. Shaikh (1869) 12 W. R. 477; 
Ram Lai v. Tula Ram (1882) 4 AU. 97 
See Evidence Act, s. 43. 

(s) In re Markur (1914) 41 Bom. 1. 
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S, I !• (3) To determine whether the Court which decided the former suit had jurisdiction io 

try the subsequent suit, regard must be had io the jurisdiction of that Court at the date of the 
former ” suit, and not to its jurisdiction at the date of the “ subsequent ” suit (t). 

The loading case on the subject is Copi Nath v. Bhugwat (u). In that case a suit 
was brought in the year 1860 to recover certain projicrty of which the value at that time 
was less than Rs. 1,000, and therefore the proper Court to try it was that of the Mtinsif. 
A second suit was afterwards brought in the year 1880 between the same parties in the 
Court of the Subordinate Judge to recover the same property, which had then risen in 
value and become worth more than JRs. 1,000. The matter directly and substantially 
in issue in both the suits was the same, and tlie question arose whether the decision of 
the Munsif in the first ^uit operated as res judicata in the second suit. It was contended 
that as the Munsif could not have tried the second suit in consequence of the value of 
the property Inking more than Rs. 1,000, his decision could not have the effect of res 
juMcata, But it was held that the decision oi>eraied as res judicata, for if the second 
suit wore instituted in the year 1800, that is, at the time when the first suit was brought, 
the Munsif *8 Court would have been quite com 2 >etent to tiy it. I^Iitter J. said; “The 
reasonable construction of the words ‘in a Court of jurisdiction competent to try such 
subsequent suit* seems to us to bo that it must refer to the jurisdiction of the Court 
at the time when the first suit was brought ; that is to say, if the Court which tried the first 
suit was competent to try the subsequent suit, if then brought, the decision of such 
Court would be conclusive under s. 13 [of the Code of 1882], although on a subsequent 
date by a rise^n the value of such property or from any other cause the said Court ceased 
to be a proper Court, so far as pecuniary jurisdiction is concerned, to take cognizance of 
a suit relating to that property.’* The High Court of Madras has also held the same 
way (v). But it has been hold by the latter Court that the augmentation of a pecuniary 
claim by accrual of interest is not similar to a rise in the market value of a property, and 
that though in the latter case the decision in the j^rior suit may operate as res judicata in 
the subsequent suit, it cannot in the former case (w). 

(4) The Court which decided the former suit must have been such a Court as would 
have been competent to try and decide not only the particular “ matter in issue'*'* in the sub- 
sequent suit, but also the subsequent “ suit itself^ in which the issue is subsequently raised (a:). 

(5) It is the competency of the origmal ’* Court which decided the former suit *’ 
that must be looked to, and not that of the appellate** Court in which that suit was ulti- 
mately decided on '"appeal** (y ). — A suit is instituted in a Munsif’s Court. An appeal 
from the decree in that suit is preferred to a District Court. A subsequent suit relating 
to the same matter in issue is brought also in a Distnet Court. The decision in the first 
suit cannot operate as res judicata in the subsequent suit, for though the District Court 
that heard the appeal may have jurisdiction to try the subsequent suit, the Munsif’s 
Court, that is, the Court which decided the former suit, is not a Court of jurisdiction 
oompetont to try the subsequent suit. 

(6) A Court doe^ not cease to be a “ Court of jurisdiction competent to try the subse- 
quent suit,** if its inability to entertain it arises not from incompetence, but from the 


U) Gopi Nath V. Bhxmeat (1884) 10 Cal. 697: 
Baghumih V. lasur Chunder (1885) 11 Cal. 
153 ; Kunji v. Raman (1892) 15 Mad. 494. 
(tt) (1884) 10 Cal. 697. . ^ « 

(D.) Vefikatachalam v. Aiyamperumal (1919) 42 

Mad. 702. 

'to) Oiriya v. Sabapathy 29 Mad. 65. 

(*) QohulMandar y* Padmanund (1902) 29 Cal. 707. 


I (P. 0.) ; Rai Charan v. Kumud Mohun 

(1898) 25 Cal. 671, 676; Ram Qopal v. 
Pramnna Kumar (1906) 10 C. W. N. 629 ; 
Shxbo Rout V. Bohan Rout (1908) 86 Cal. 
356. 

(y) BharaH v. Sarat Chunder (1896) 23 Cal. 416* 
Shibo Rout V. Bohan Rout (1008) 36 Cal, 
856. 
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existence of another Court with a 2 ^’efcrential jurisdiction {z). Thus a finding by aMunsif S* 1 !• 

in a suit for possession under s. 9 of the Specific Relief Act, 1877, instituted in his Court 

that the plaintiff was wrongfully dispossessed by the defendant, is res judicata on the 

issue as to wrongful dispossession in a subsequent suit brought by the same plaintiff 

against the same defendant for damages for wrongful dispossession in a Court of Small 

Causes. It cannot be said that the Munsif who tried the first suit was not competent 

to try the subsequent suit for damages. 

(7) A decision on a matter directly and substantially in issue in a former suit may 
operate as res judicata^ though the plaintiff may in the subsequent suit join new causes of 
action with such matter and insiUuie the subsequent suit in a Court of superior jurisdiction (a). 

Thus a decision in a suit brought in a Mmisif’s Court that the f^lamtiff is not entitled 
to road and public works cesses at the rate claimed by him will operate as res judicata 
(other conditions of res judicata being present) in a subsequent suit by the same plaintiff 
against the same defendant instituted in the Court of a Subordinate Judge to recewer 
road and public works cesses at the rate claimed by him in the former suit and also em- 
bankment and dak cesses. It cannot be said that the claim for road and public Avorks 
cesses is not barred as res judicata ^ because the Munsif was not competent to try the siib- 
sequenl suit. “It would have been perfectly competent for a Munsif to try tho jilain- 
till’s present suit for road cess and public work 

(8) A decision on a matter directly and substantially in issue in a suit tried by a Jtevenue 
Court may operate as res judicata in a subsequent suit brought in the same Court, though 
the character of the suits may be such that in the one case an ap^peal lies to the Commis- 
sioner, and in the other to a Dishici Court. Tho fact that in the two suits appeals may lio 
to different Courts does not affect the application of tho rule of res judicata {b). 

Explanation 11. — This explanation is new. Under the Code of 1882 it was held 
by the High Courts of Bombay (c) and Madras (d) that a decision in a suit in whh^h no 
second appeal was allowed by Jaw could not operate as res judicata, in a subsequent suit 
in which such appeal was allowed. Hence it was held tliat a decision in a suit of tho 
nature cognizable in Provincial (kmits of Small (‘auses could not operate as 7cs judicata 
where the amount or value of the subjec^t-matter of th(5 suit did not exceed Rs, 500, as 
no second appeal could lie in such suit. (See s. 58fi of the Code of 1882, now s. 102.) On 
the other hand, it was held by the High Court of Calcutta that a decision in a suit could 
operate as res judicata, notwithstanding that no second a])])cal was allowed by law in 
tliat suit (e). Explanation //is intended to affirm the view taken by tho High Court 
of Calcutta that the competence of the jurisdiction of a Court does not depend on tlio 
^ight of aiipeal from its decision (/). * 

Judg:ment delivered by a Court not competent to deliver.^ A 

judgment delivered by a Court not competent to (Icliver it cannot operate as res judicata 
[Evidence Act, 1872, s. 44]. For tliis purpose there is no distinction, so far as Chartered 
High Courts are concerned, between eases where a Court has no Jurisdiction at all to try 
a suit and oases where it cannot exercise jurisdiction unless leave to sue has been ob* 
tained under cl. 12 of the Charter. Therefore, a judgment delivered by a Chartered High 
Court in a suit which it has no jurisdiction to try unless leave to sue has been obtained 


(e) Qhulappa v. Raghavendra (1904) 28 Bom. 338 ; 
Raja Simhadri v, Ramachundrudu (19021 
27 Mad. 63 ; Bodlu v. Mohan Singh a917j 
39 All. 717. 

(a) BhugwanbutH v. Forbes (1901) 28 Cal, 78. 

(b) Ben% Madho v. Indur Sahai (1909) 32 All. 67. 

(c) Govind V. Dhondbarav (1891) 16 Bom. 104. 


d) Avaruisi v. Nachammal (1906) 29 Mad, 195, 

e) Rai Charan Qhose v. Kumud Mohun (1898) 

26 Cal. 671 ; Bhugwanhutti v. Forbes (1901) 
28 Cal 78. 

(/) Ram Faqir v. Bindeshri Singh (1919) 41 All. 
64, 68. 



68 


CIVIL PBOCEDURE CODE. 


S. II. oaunot operate as res judicata if leave to sue was not obtained (gf). See notes below, 
** The decision in the former suit must have been one on the Merits,” p. 69. 

Judgment obtained by fraud or collusion. — A judgment obtained 
by fraud or collusion (A) cannot oiierato as res judicMa [Evidence Act, 1872, s. 44]. “ Fraud 
is an extrinsic, collateral act, which vitiates the most solemn proceedings of Courts of 
Justice. Lord Coke says, it avoids all judicial acts, ecclesiastical or temporal” (i). 
Where a decree is impeached on the ground of fraud, the fraud alleged must be actual 
positive fraud, a meditated and intentional contrivance to keep the parties and tlie 
Court in ignorance of the real facts of the case, and the obtaining of the decree by that 
contrivance. The mere fact that a decree has been obtained by perjured and false evi- 
dence is no ground for setting it aside on the ground of fraud (j). 

Summary of the above. — We camiot better summarise the rules of res jvdicatO' 
hitherto dealt with than by citing the following passage from the judgment in the 
Tyuch^ss of Kingato7ie*s case : 

“ From the variety of cases relative to judgments being given in evidence in civil 
suits, these two deductions seem to follow as geneially true : first, that the judgment of 
a Court of concurrent jurisdiction, directly upon the point, is as a plea, a bar, or as evi- 
dence, conclusive, between the same jiartics, upon the same matter, directly in question 
in another Court ; semndly, that the judgment of a Court of exclusive jurisdiction, 
directly upon the point, is, in like manner, conclusive upon the same matter, between the 
same parties, coming incidentally in question in another Court, for a different purpose* 
But neither the judgment of a Court of concurrent or exclusive jurisdiction is evidence 
of any matter which came collaterally in question, though within their jurisdiction, nor 
of any matter incidentally cognizable, nor of any matter to be inferred by argument 
from the judgment.” 


CONDITION V : HEREIN OF EXPLANATION V. 

The matter directly and substantially In issue In the 
subsequent suit must have been ** heard and finally 
decided ” by the Court In the first suit. 

Heard and finally decided. — The mere fact that a matter dii’ectly and sub- 
stantially in issue in a suit was directly and substantially in issue in a former suit is not 
sufficient to constitute the matter res judicata. It is •further necessaiy, amongst other 
conditions, that the matter must have been “heard and finally decided” in the former 
suit. This dof'S not mean that there should be an actual finding on the issue in ques- 
tion ; it is enough if the decree necessarily involves a finding of the issue {h). In this 
connection it is also important to note that if a decree is s|:>ecific, and is at variance with 
a statement in the judgment, it is the decree to which wo must pay attention, and not 
to the statement in the judgment (/). And, further, that neither an obiter dictum nor 
a mere expression of opinion in a judgment has the effect of res judicata (a/i). 


(g) AbdvX Kadir v. Voolanbibi (1913) 37 Bom. 

668 . 

h) See Bansilal v. Dhapo (1902) 24 All. 242. 

i) Duchess of Kingstone's case, 2 Smith’s L.C. 731. 

See also Nistarini Dassi v. Nundo Lai 
(1899) 26 Cal. 891, 908. 

ij) Janki Kuer v. Lachmi (1916) 87 All. 635 ; 
Mahomed Qolab v. Mahomed SuUiman 
(1894) 21 Cal. 612. 619; Nand Kumar v. 


Ramjiban (1016) 41 Cal. 990 ; Chattu Singh 
V. Eai Hadha (1919) 4 Pat. L. J. 187 ; 
Ram Ratan v. Bhuri (1916) 38 All. 7. 

(h) Soorjomonee Dayee v. Suddanund (1874) 12 
B. L. R. 304, I. A., Sup. Vol. 212 ; Ram- 
Krishna v. Vithal (1891) 16 Bom. 89. 

l) Indrajit v. Richha (1893) 15 All. 3, 5. 

m) Avala v. Kupvu (1886) 8 Mad. 77 ; Mohun v. 

Ram Dial (1880) 2 AU. 843. 
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A matter -will be said to have been “ beard and finally decided,” notwithstanding S. II. 
that the former suit was disposed of — 

(i) ex parte (n) ; or 

(ii) by dismissal under 0. 17, r. 3 [Code of 1882, s. 158] (o) ; or 

(in) by a decree on an award {p) \ or 

(iv) by oath tendered under s. 8 of the Indian Oaths Act, 1873 (»/). 

If the plaintiff fails to adduce evidence at the hearini? , and the suit is dismissed, it 
is none the less “heard and finally decided” (r). And a suit will bo said to have been 
“hoard and finally decided,” though it may have l)een dismissed as baiTod by limitation- 

The decision in the former suit must have been one on the merits. — 

In order that a matter may be said to have been heard and finally decided, the decision 
in the former suit must have been one on the merits. Hence it could not bo said of a 
matter that it was “heard and finally decided,” if the former suit was dismissed — 

(i) for want of jurisdiction {s) ; or 

{ii) for default of iilaintiff’s appearance under O. 9, r. 8 [Code of 1882, s. 102] (t) ; 
or 

{Hi) for want of neccssaiy parties (a), or for misjoinder of parties (>;), or for mul- 
tifariousness {w)y or on the ground that the suit was badly framed (.r), or on 
the ground of a technical mrstalo {y) ; or 

{iv) for failure on the part of the plaintiff to produce probate or letters of ad mi* 
nistration or succession corl-ificato wlien the same is required by law to 
entitle the jilaintiff to a decree {z); or 

{v) for failure to furnish security for costs under O. 25, r. 2 [Code of 1882, s. 

381] (a) ; or 

{vi) on the ground of improijor valuation (fe), or for failure to pay additional 
court-fees on a plaint which was under-valued (c). 

It cannot be said of a suit that it was “ heard and finally decided,” if the suit was dis- 
missed but the judgment in the suit left it open to the plaintiff to sue again {d). Nor 
can it be said of a matter that it was “ h^^ard and finally decided,” if the Court not only 
did not decide it, but expressly excluded it from decision (e). 

The decision in the former suit must have been necessary to the 
determination of that suit-- A matter directly and substantially in issue cannol^ 
be said to have boon “ hoard and finally decided,” unless the finding on the issue wa^ 
necessary to the determination of the suit. A finding on an issue cannot be said to be necessary 


(n) Modhuvudun v. Brae (1889) 16 Cal. 300. 

(o) V enkataeJuUam v. Mahulaksh'tnamma (1887) 

10 Mad. 272 ; Shaik Saheh v. Mahomed 
(1800) 13 Mad. r>10. 

iv) Vyankatesh v. Sakharam (1897) 21 Bom. 465. 

(q) Ahmed v. Moidin (1901) 24 Mad. 444 ; Banyasi 

V. Artastvaro (1913) 36 Mad. 287. 

(r) WaUon v. Collector of Rajshnhye (1869) 13 

M. I. A. 160 ; Kartick v, Sridhar (1886) 
12 Cal. 663. 

(s) Lakshman v. Ramchandra (1881) 6 Bom. 48, 

7 I. A. 18 ; Putali v. Ttdja (1879) 3 Bom. 
223 ; Abdul Kadir v. DoolantnH (1913) 37 
Bom. 563. See also Evidence Act, 1872, 
s. 44. 

(0 Chand Kour v. Partab Singh (1889) 16 Cal. 98. 
16 I. A. 166 ; Ramchand/ra v. Nareinha- 
oharya (1900) 24 Bom. 261. 


(m) Sheosagar v. Sitaram (1897) 24 Cal. 016, 24 
T. A. 60. 

(lO Muhammad v. Nabian (1886) 8 All. 282. 

(u) Falteh Singh v. Lachrni (1874) 13 B. L. 11. 
App, 37. 

(x) Deodhari v. Lala Seosaran (1878) 3 Cal. 39L.11.5. 
{y) Janakdular v. Ambica Prasad (1917) 2 Pat 
L. J. 313. 

{z) Pethaperumal v. Nurugandi (1895) 18 Mad. 466 

(а) Hariram v. Lalbai (1902) 26 Bom 637. 

(б) Dullabh v. Narain (1868) 4 Bom. H. C., A. C. 

110 . 

(c) Irawa v. Satyappa (1910) 35 Bom. 38. 

{d) Parsotam Gir v. Naravada Oir (1899) 21 All. 
605, 26 I. A. 176 ; Deviditta v. Nathu 
(1912) P. R. no. 66, p. 209, 

(e) Madan Mohan v. Borooah (1918) P. R. 
no. 70, p. 232 
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S, 1 1 . to the decision of a suit unless the decision was based wpon that fin ding. Ana a aecision 
cannot be said to have been based upon a finding ' unless an appeal can lie, against that 
finding. The reason is that “everything that should have the authority of res 
judicata is, and ought to be, subject to appeal, and reciprocally an appeal is not 
admissible on any point not having the authority of res judicata^' (/). This leads 
to the following rules : — 

Rule I. — If the plaintiffs suit is wholly disijissed, no issue decided against the 
k defendant can operate as res judicata against him in a subsequent suit, for the defondanf^ 
/cannot appeal from a finding on any such issue, the decree being wholly in his favour (g) 
Cseo ill. (1)]; but every issue decided against the plaintiff may operate as res judicata 
against him in a Subsequent suit, for the plaintiff can appeal from a finding on 
guch issue, the decree being against him (h) [see ill. (2)]. The Allahabad High Cour^ 
has expressed a doubt whether the second branch of this rule applies to cases where the 
Court after disposing of the suit against the plaintiff on a preliminary point proceeds to 
record its findings against the plaintiff on other issues; in such a cose, according to the 
Allahabad Court, the findings on the other issues do not operate as res judicata against 
the plaintiff in a subsequent suit (i). 

Illustrations. 


(1) In a suit by A against B for ejectment, B contends (1) that no notice to quit 
was given, and (2) that the land being majhes land, he is not liable to be evicted at all- 
The suit is dismissed on the finding that no notice to quit was given. The Court, however, 
also finds that the land is not majhes land, but this finding docs not find a place in the 
decree. A then sues B to evict him from the land after giving notice to B. B contend s 
that the land is majhes land, and that he is not liable to bo evicted. Does the finding 
in the first suit that the land was not majhes land operate as res judicata so as to preclude 
B from raising the same contention in the subsequent suit ? No, for A’s suit having 
been dismissed, B could not have apj)ealed from the finding that the land was not majhes 
land. The Court having found in the first suit that A had not given notice to quit 
it was 7wt necessary to the determination of the suit whether the land was majhes land or 
not. The decree against A in the first suit was not based upon the finding that the land 
was not majhes land; on the other hand, it was made in spite of that ^finding ; Thalcur 
Magundeo v. Thalcur Mahadeo (1891) 18 Cal. 647; Nundo v. Bidhoo (1886) 13 Cal. 17. 

Suppose that in the case put above, B had not raised the defence that the land was 
majhes land in the first suit. Would he be precluded from raising that defence in the 
second suit on the ground that he might and ought to have raised that defence in the first 
suit ? No ; the reason being that when a point of defence that has been actually raised 
and disallowed cannot operate as res judicata against a defendant, it certainly cannot 
operate as such when it has not been raised in fact, though it might and aught to have 
been raised {j), 

(2) In a suit by A against B for damages for not removing certain offensive matter 
from A’s land, B contends (1) that no notice was given os required by the Bengal Muni- 
cipal Act, and (2) that he was not bound to remove the filth from A’s land. The suit 
is dismissed upon two grounds : (1) want of notice under the Act ; (2) that B was not 


(f) Sav. Syst., a. 293 ; Narain Das v, Faiz Shah 
(1889) P. R. no. 157 [P. B.l. 

(SA Run Bahadur v. Inicho Koer (1886) 11 Cal. 301, 
806, 12 I. A. 23, 34 ; Qhela v. Sankalchand 
(1894) 18 Bom. 697, 602 ; Shib Charan v. 
Raghu (189^ 17 All. 174 ; Nundo v. Bidhoo 
(1880) 13 Oal. 17 ; Thakur Magandso v. 
Thakur Mahadeo (1891) 18 Cal. 047 ; 


Parbati v. Mathura (1912) 40 Cal. 29 ; 
Daudbhai v. Da^a (1919) 43 Bom. 668. 

(?i) Peary v. Ambica (1897) 24 Oal. 900 ; Venkata- 
raju V. Ramanamma (1913) 38 Mad, 158 ; 
Bobu Lai V. Bari Baksh (1918) P. R. 60. 

(i) Shib Charan v. Raghu (1895) 17 All. 174, 195. 

(j) AbduUakTian v. Khanmia (1908) 82 Bom. 816. 
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bound to remove the dlth. A then sues £ for damages for non-removal of the filth over S. 11. 
a subsequent period after giving notice to B. B contends that he is not liable to remove 
the filth, and that the question of his liability is ret jvdicata by reason of its having been 
decided against A in the first suit. A contends that the question is not rea judicata for 
the Court having decided in the former suit that the suit must fail for want of notice, it 
was not necessary for the Court to decide the issue as to B'a liability to remove the 
iUth. Bdd by the Calcutta High Court that the question is ret judicata, and A could 
not raise it again in the second suit : Peary v. Ambica (1897) 24 Cal. 900. The Alla- 
habad High Court would seem to bo of a different opinion; Shib Charan v. Baghu 
(1895) 17 All. 174, 195. 

Kulb II. — If tho plaintiff’s suit is decreed in its entirety, no Issue decided against 
the plaintiff can be ret judicata, for tho plaintiff cannot appeal from a finding on any 
such issue, tho decree being wholly in his favour ; but every issue decided against the 
defendant is res judicata, for tho defendant can appeal from a finding on such issue, 
tho decree being against him. 

Illustration. 

alleging that he is the adopted son of X, sues B to recover certain property grant- 
ed to him by X under a deed and forming part of the estate of X. The Court finds that 
A is not the adopted son of X, but that he is entitled to the property under the deed 
and a decree is passed for A. The finding that A is not tho adopted son of X will not 
operate as res judicata in a subsequent suit between A and B in which the question of 
adoption is again put in issue ; for tho decree being in favour of Ay A could not have 
appealed from that finding. The Court having found that A was entitled to the pro- 
perty under the de-cdy tho finding on the question of adoption was Tiot necessary to the 
determination of the suit. Tho decree, far from being based on the finding as to adop- 
tion, was made “ in spite of it ” : Rango v. Mudiyeppa (1899) 23 Bom. 296. 

Rule III. — Where a suit is (1) for a declaration and (2) consequential relief, and 
tho decree grants the declaration but refuses the consequential relief on account of a 
technical flaw, tlio decree to tho extent to which it grants tho declaration* operates as 
res judicata against the defendant, the reason given being that the defendant could have 
appealed from that part of the decree (h). 

Illustration. 

A, the manager of a temple, sues Rfor a declaration that a mulgeni lease granted by 
^’s predecessor to B is void and not binding on him, and that B being an annual tenant 
should be evicted. The defence is that (1) the mulgeni lease is valid, and (2) that no 
notice to quit having been given by A, B is not liable to eviction. A decree is passed 
(1) declaring that the mulgeni loose is valid, and (2) dismissing the rest of the plantiff’s suit 
for want of notice. A then gives notice to R, and sues B for possession of the land. B 
contends that he holds the land under tho mulgeni lease and that the lease is binding on 
A and that A is not therefore entitled to evict him. The question as to whether the lease 
is binding on A is res judicatay for tho finding on that issue having been embodied in the 
decrecy R could have appealed from it ; Mola v. V ithal (1916) 40 Bom. 662. 

See also notes to s. 96 under the head “ Who may appeal.” 

Finality of decree In redemption suits. ^ — There is a conflict of decisions 
whether a mortgagor, who has brought a suit for redemption and obtained a decree nisi 
under the provisions of the Transfer of Property Act, winch neither the mortgagor nor 


(A:) Mota v. Vithal (1916) 40 Bom. 662, 
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S. II* nxortgsbgee has applied to bo made absolute, can after the execution of that ecree is 

time-barred bring a fresh suit for redemption, or whether such suit is barred by s. 11 or 
a, 47 of the Code. It has been held by a Eull Bench of the Allahabad High Court (1) ^ 
and» following it, by a Full Bench of the Bombay High Court (^n), that the 
mortgagor can bring a fresh suit for redemption. On the other hand, it has been 
held by a Fidl Bench of the Madras High Court (ff), that the second suit is barred. 
As regards the High Court of Calcutta, it was held in the undermentioned case (o) 
that the second suit would not be barred, while in a later case (p) it was held that the 
second suit would be barred. 

It has been held by the High Court of Bombay that where a mortgagee obtains 
a preliminary decree flor sale, but does not apply for an order absolute for sale witliin 
the period prescribed by the decree, nor is any step taken by the mortgagor to redeem 
the property, the mortgagor is not precluded from bringing a suit for redemption of the 
mortgage (q). According to the Maditis High Court, he is precluded by the provisions 
of the present section from bringmg such a suit (r), 8ee notes, “ Application of the 
above rules to suits on mortgage,’’ on p. 44 above. 

Where a decree is appealed from, It is the appellate decree to which 
reg:ard must be had to determine whether a matter Is res judicata, and 

not the decree appealed from. — A decision liable to apx>eal may bo “ final ” within 
the meaning of this section until the appeal is made. But once the appeal is made 
the decision loses its character of “finality,” and what was once rcji judicMa again be- 
comes res sub judice (matter under judicial enquiry). The appeal destroys the finality of 
the decision, the decree of the lower Court is superseded by the decree of the Court of 
Appeal, and it is the latter decree that should be looked to to determine the question of 
res judicata (s), 

A sues B for damages for cutting and removing certain trees on his land. The suit 
is dismissed on the grounds (1) that the land did not belong to A, and (2) that B did not 
cut the trees. A apjx^als from the decree on both these grounds, but the apjieal is 
dismissed on the ground that A had failed to prove that B had cut the trees. Note 
that the appellate Court does not decide the question of A’s title. A then sues B for 
possession of the land, claiming that the land l^elongs to him. B contends that tho suit 
is barred os res judicata it having been found by the first Court in the former suit that 
the land did not lielong to A, The suit is not bar^d, for the question of A’s title became 
r €5 when the api>eal was made, and it did not become res jud.icMa as the ap- 

pellate Court did not adjudicMe upon that question. But a judgment of an appellate 
Court will ojierato as res judicata as regards all findings of the lower Court which, though 
not referred to in it, are necessary to make the appellate decree fiossible only on such 
findings {1), 

Consent decree ami estoppel. — The present section does not apply in terms 

to consent decrees ; for it cannot bo said in the case of such decrees that the matters 
in issue between the parties "‘have been heard and finally decided” within the 


{1) See Sita Ham v. Madho Lai (1902) 24 All. 44. 

(m) Jtamji v. Pandharinnth (1919) 43 Bom. 334, 

Dinu V. Hhripad (1919) 43 Bom. 70.1, in 
which it was held that the secontl suit was 
barred by s. 47, was not a case to which 
the Transfer ot Property Act, 1882, applied. 

(n) Vedupuratti v. Valtabha (1902) 25 Mad. 300. 
io) hoy Dinkur v. Sheo Gulam (1874) 22 W. JR. 

172. 

(«) Sira V. Nundo (1891) 18 Cal. 139. 

{q) Rama v. Bfiagchand (1914) 30 J5om. 41. 


(r) Uanga v. Narayami (1915) 39 Mad. 896. 

(«) Sheosagar v, Sitaram (1897) 24 Cal. 616, 24 
T. A. 50 ; Abdvllah v. Qaneffh Das (1918) 
45 Cal. 442 [P. C.] ; Ntlyara v. Nxlyaru 
(1882) 6 Bom 110 Chander v. Shibo (1882) 
11 C. L. R. 22 ; Kailash v. Gtrija (1912) 39 
Cal. 025. 

(0 Narayanan v. Kannammai (1905) 28 Mad. 338. 
Ookul V. Shrimal (1904) 6 Bom. L. It. 
288 ; Mnihammal v. Secretary of state for 
India (191G) 39 Mad. 1202, 1206. 
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meaning of this section (w). A consent decree, however, has to all intents and purposes, S. ll« 

the same effect os res judicxita as a decree passed in invitum {v). It raises an estoppel as 

much as a decree passed m (w). So long, therefore, as a consent decree stands, 

it is not open to either party thereto to give the go bye to it, even if it contains clauses 

that are bad in law (x), A consent decree, however, is a mere creature of the agi'eement 

on which it is founded, and it may bo set aside on any ground wliich would invalidate an 

agreement between the parties {y). But unless all the parties agree, an api^lication 

cannot be made to the Court of tot instance in the original suit to sot aside the judgment 

or order ( 2 ) except, apparently, in the case of an interlocutory onler (a). See notes to 

s. 96, “ Procedure for sotting aside consent decrees.’* 

Explanation V: relief claimed but not expressly Vrauted. — If a relief 
is claimed in a suit, but it is not expressly granted in the decree, it will be deemed to 
have been refused, and the matter in respect of which the relief is claimed will be res 
judicata. Thus where in a suit by a mortgagee against his mortgagor (1) for a momiy 
decree, and, in default of payment, (2) for sale of the mortgaged 2 :>roix*rty, the mortgagee 
was content to take a mom^y-dccree only, it was held that a subsequent suit by him, on 
failure of the mortgagor to satisfy the decree, to have the amount of the mt)rtgage-debt 
paid to him by the sale of the property, was barred as res judicata. The relief as to sale 
having been claimed by the mortgagee, but not having lieen (expressly granted in the 
former suit, must be deemed to have lx‘en refused so as to bar the subsequent suit (6). 

It is different, however, where there is no relief claimed for sale m the former suit (c). 

It sometimes hai)pens that a suit brought in a particular form is dismissed “ in the 
foiTU in which it is brought,” that is to say, it ought to have been brought in another 
form, and it is dismissed because it is not brought in that form. In such a case, if the 
adjudication was arrived at on the merits of the (me, the decree dismissing the suit will 
bar a fresh suit in respect of the same matt(U' (J), tkoayh the decree may that the 

plaintiff ynay i institute a Jresh suit in projjer form (e), the reason is that the Court has 
no power under the Code to include a tosorvation of this kind in a decree of dismissal 
(/). Hut if the adjudication was not arrived at on tk' merits of the case ^ a fresh 
suit in respect of the same matter would not be barred {g). 

The provisions of this Explanation do not afiply, unless the “ relief ” claimed was (l^ 
substantial relief, and (2) it was such as it is obligatory on a Court to grant : — 

1. The relief claimed must Jutve hee% sufjstantial, not auxiliary, — A sues R (1 ) to re_ 
cover her share in the estate of D, claiming the same* as D’s widow, and (2) for a declara. 
tion that she was lawfully married to D, a fact which B had denied. A decree is made 
by consent awarding Rs. 65,0(X) to A in full satisfaction of her claim against the estate 
of D. The decree docs not contain any declaration as to A’s marriage with J). This 


(m) Minalal v. Kharseiji (1900) 30 Bom. 395, 408. 
But see Bhaishanker v. Morarji (1911) 
36 Bom. 283, at p. 287, where It is said 
that in the casc even of a conaent-decreo 
the matters in issue In tiic suit cannot 
but be said to have l)een ‘‘heard and flually 
decided.” If so, why Is it said In the 
judgment (p. 286) that a consent decree 
has to all intents and purposes the same 
effect as res judicata ? 

(v) Bhaishanker v. Moratji (1911) 36 Bom. 283, 

286 ; In re American and Mexican Co. 
[18951 1 Ch. 37. 

(w) Nicholas V. Asphar (1897) 24 Cal. 216, 237 ; 

Lakshmishankar v. Vishnuram (1900) 24 
Bom. 77 ; Raja Kumara v. Thatha (1911) 
35 Mad. 75 ; Tiruvambal v. Manikkavachaka 
(1915) 40 Mad. 177, 189. 

(i) Cowash V. Kisandas (1911) 35 Bom. 371. 


(V) Huddersfield Banking Co. v. Ileriry Lister and 
Bon [1895] 2 Oh, 273; Great NorthAVest 
Central Railtvay v. Charlebois [1899] A. 0. 
114. 

(?) Harrison v. Riimsey (1752) 2 Ves. Sen 488 ; 
Slunnard v, Harrison (1871) 19 W. R. 

[Eng.] 811 ; Ainsivorlh v. Wilding [1896] 
1 Ch. 673. 

id) Mullins V. Howell (1879) 11 Ch. J). 763, 

(5) Shiba V. Chandra Mohan (1906) 33 Cal, 849 ; 
Plan Lai v. Naiui Ram (1909) 31 All. 19. 

(c) Bhola Nath v. Muhammad Sadia (1903) 26 

All. ‘223. 

(d) Oanesh v. Kalka (1883) 5 All. 595 ; Kudrat 

V. Dinu (1887) 9 All. 155. 

(e) Sukh Lai v. Bhikhi (1889) 11 All. 187. 

(f) Watson V. Collector of Bajshahye (18G9) 13 

M. I. A. 160. 

(g) Muhammad v. Nabian (1880) 8 All. 282. 
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S, 11. cirovimfitanco will not bar a subsequent suit hy A aa jD’s widowy against By to recover 
her share in the estate of a deceased relative ; for the relief claimed in the former suit 
in respect of the legality of marriage was not claimed as a “specific ” or “substantial’* 
relief, but it was “ auxiliary ” to the principal relief as to Iier share in the estate of D (h). 

2. The relief claimed mn>at have been one which the Court ia bound to (/ranty and not 
one which it is discretionary with the Court to grant (i) — Thus a relief as to mesne profits 
^it66C77/C7?nothe date of the suit is one which it is not obligtory on the Court to grant. 
Therefore, if a suit is brought for possession and for past and future mesne profits, and 
the Court gives a decree for mesne profits down to the dale of suit, but says nothing 
about subsequent mesne profits, the relief as to subsequent mesne jirofits will not bo 
deemed to have been refused, and a fresh suit in respect thereof will not be barred (j). 
But it is otherwise as to mesne profits accrued due prior to the date of the suit (fc). As 
stated by Wallis, C. J., in a Madras Full Bench case (Z), “ the word ‘ relief ’ in th6 Explana- 
tiofi. means relief arising out of a cause of action which bad accrued at the date of suit and 
on which the suit was brought, and [does] not include relief such as mesne x^rofits accruing 
after the date of suit as to which no cause of action had then arisen, but which the Court 
was nevertheless expressly emx^owered to grant ” [see O. 20, r. 12J. See notes to 0. 2, 
r. 2, “ First suit for possession, subsequent suit for mesne profits.” 

A relief claimed m a suit will not bo deemed to have been “refused” if the Court 
which decided the suit refused to adjudicate upon the relief claimed, and suggested to 
the plaintiff that he should brmg a fresh suit in respect of that relief. In such a case 
a fresh suit in respect of such relief will not be barred {m). “ It would be idle to expect 

that a Court, which hod judicially advised the second suit, should punish a plaintiff with 
dismissal of his suit for simply acting on the Court’s advice ” (w). 

Orders in execution proceedings and interlocutory orders. — A 

applies for execution of a decree obtained by him against B. The api^lication is rejected 
on the ground that it is time-barred. A then mqkes a fresh ajiplication for execution of 
‘ the same decree. The rejection of the first application is a bar to the trial of ^i© second (o) , 
not under s. 11 of the Code, for the funner api^lication is not a “former suit^* within 
the meaning of that section, but uf^on general xirinciplcs of law. These princixilos are 
analogous to the prmeijiles of res judicata (p). In other words the xirinciple of law under- 
lying this section axiplios to proceedings in the ©xeculion of decrees. Hence the matters 
directly and substantially in issue in both the^aiiplications must bo the same, either 
actually {q) or constru>etiYc3y_(t|: Thus where an order is made for attachment of the 
properties of a judgment-debtor after notice to him to show cause why the order should 
not be executed against him, the judgment-debtor is estox^pod from jilcading in a sub- 
sequent axjplication for execution that execution of the decree had been barred by 


(h) Fatmabai v. Aishabai (1889) 13 Bom. 242, 249. 

(i) TJmmatha v. Chena (1882) 4 Mad. 308, 311. 

(j) Mon Mohun v. Secretary of State (1890) 17 Cal. 

968; Ran Dayal v. Madan (1899) 21 All. 
425 ; Bhivrav v. Siiaram (1895) 19 Bom. 
632 ; Hays v. Padmanand (1905) 32 Cal. 
118 ; Kuppusamy v. V enkatararnier (1905) 
16 Mad. L. J. 462 ; Doraiswami v. Subra- 
mania (1918) 41 Mad. 188 ; Muhammad 
Ishaq V. Muhammad Rustam (1918) 40 
All. 292. 

(*) Jiban v. Durga (1894) 21 Cal. 252 ; Kachu 
V. Lakshmansing (1901) 25 Bora. 115. 

(1) Doraisivami v. Subramanta (1918) 41 Mad. 
188 

(w») Babu V. Ishri (1880) 2 All. 682, 686—588 ; 
Emamoodeen v. Shaikh Futteh Ali (1877) 
3 C. L. B. 447 ; Sarsi^ v. Kunj Behari 
(1883) 6 All. 345. (Sttiart C, J., diiwent- 
iDg) ; Ham Charan v. lieazuddin (1884) 10 


Cal. 850. 


(?i) Thakore v. Thakore (1890) 14 Bom. 31, 50; 
Sco also Kachu v. Lakshmansing (1901) 
25 Bom. 115, 119, 121, 124. 

(ol Manjumiih v, Venkatesh (1882) 6 Bom. 64 ; 

J liandey v. (1883) 9 Cal. 65. 

(pi Ram Kirpal v. Rup Kuari (1884) 6 All. 269, 

' 274, 11 I. A. 37 ; MmualRershad v. OiHa 
Jiantil882) .8,i:air5l7Vr. A. 123 i' Wm 
Ham \:i(anhu Mai (1886) 7 All. 102, 106, 
11 I. A. 181. 


(g) Dinkar v, Ilari (1980) 14 Bom. 206; Oouri 
Sunker v, Ahhoyesimri (1898) 26 Cal. 262. 

(r) Mungul Pershad v. Qirja KantJASBU.) 8 Cal. 61, 
8..47‘-rA:v''123 ; Sheoraj v. Kameshar (1902) 
24 All. 282 ; Lakshmatian v. Kuitayan 
(1901) 24 Mad. 669 ; Coventry v. Tutsi Per- 
shad (1904) 3JLCal.^22 ; Nanda Rai v. 
Ragkunandan (l8B5) 7A11. 282 ; Sher Singh 
V. jyaya Ram (1891) 13 All. 664. 
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limitation at the date of the order (a), even though the order passed may bo an ex parte 
order (0* Also, the parties in the subsequent proceeding must have been parties to the 
former proceeding (u), and must have litigated under the same title (v). Further, the 
former application must have been heard and finally decided (m’), and the decision must 
have been necessary to the determination of that application (.r) ; therefore, the mere fact 
that an aj^plication for execution of a decree has been dismissed for default does not 
debar a subsequent application (y). But the principle of Explanation IV does not apply 
as regards the amount for which the decree is sought to bo executed ; thus if a judgment- 
debtor docs not take exception to the amount erroneously set forth in the application 
for execution of the decree, he is not precluded from objecting to it on a subsequent 
application for execution ( 2 :). Nor does the principle of Explanation V, namely, that 
where a relief claimed in the plaint is not oxi^ressly granted it will be deemed to have 
been refused, apply to applicationa in execution of decrees (a). 

When a decree has once been construed by a Court executing the decree, the con- 
struction is binding on the parties in subsequent proceedings in execution. Thus whore a 
Court executing a decree decided in the course of execution proceedings that the decree 
according to its true construction did award mesne jirofits, it was hold that this decision, 
not having been appealed from, became final between the parties (6). 

Applications for amendment of decree. — Though an application for 
amendment of a decree is not a “ suit ” within the meaning of this section, yet if such an 
application is heal'd and finally decided, it will debar a subsequent application for the 
same purpose upon general principles of law analogous to those of res judicata (c). 


Applicat ons for review. — Whore an application is made for a review of judg- 
ment, and the application is refused, it does not operate as res judicMa so as to bar a 
subsequent suit for the same relief and on the same grounds as those put forward in the 
api^lication for review. Neither s. 11 nor any doctrine of constiiictive res judicata can 
rightly bo applied to such a cose {d). 


Estoppel against a statute. — “ There is no estoppel against an Act of Parliament 
or in this country against an Act of the Legislature” (e). Qiicvre whether the bar of 
res judicata applies to defeat a statutory provision ? (/). It is submitted that it does not. 


12 . [New.l Where a plaintiff is precluded by rules 
from instituting a further suit in respect 

Bar to further suit. « j* 1 r j* i i n 

OX any particular cause oi action, he shall 
not be entitled to institute a suit in respect of such cause of 
action in any Court to which this Code apphes. 


Rules precluding: institution o a further suit In respect of the same 
cause of action. — ^This section is new and is necessitated by the transfer of certain 


«) See the first three cases cit-cd in prccediiiB note, 
t) Subtfiah v. Itamanathan (1914) 37 Mad. 402, 

473 — 470. 

(w) Cnanambal v. Parvathi (1892) 15 Mad. 477. 

(r) Uourmoni v. Jugut (1890) 17 Cal. 57. 

(yw) Delhi and London Bank v. Orchard (1878) 
3 Cal. 47, 4 I. A. 12r ; Oourmoni v. Jugut 
(1890) IV Cal. 57 ; Hart v. Yammutbat 
(189.0 *23 Bom. 35 ; Kishorp. v. Divarkanaih 
(18941 21 Cal. 789, 21 I. A. 89; SMik Budan 
V. llamchandra (1887) 11 Boin. 537 ; 

Nnrayana v. Oopalakrishna (1905) 28 Mad. 
355 ; Kashinath v. Ramcharuira (1883) 
7 Bora. 408. 


(x) liholanath v. PrafuUa (1901) 28 (’al. 122 

(y) Thakur Pershad v. PakinilLah (1894) 17 All. 

100, 22 I. A. 44. 

(z) Kalyan Sxngh v. Jagan Prasad (1915) 37 

All. 589. 

\a) Nityananda v. Oajapati (1001) 24 Mad. 081. 

(6) Ram Kirpal v. Hup Kauri (1884) 6 All. 200, 
11 1. A. 37 ; Beni Ram v. Sanha Mai 
(1885) 7 All. 102, 11 I. A. 181. 

(c) Langat Singh V . J ankx Koer (1911)39 Cal 205. 

(d) Srish Chandra v. Triguna (1013) 40 Cal. 541. 

(e) Shridhar v, Babaji (1914) 38 Bom. 709, 714. 

(/) bee Kashinath v, Dhondshet (1910) 40 Bom. 

676 , 077 . ' / 


Ss. 

li. 12. 


5 
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Ss. provisions of the Code of 1882 to Rules. The following is a list of the Rules that 

12 , 13 . bar a fresh suit in respect of the same cause of action : — 

0. 2, r. 2 [Code of 1882, s. 43} — Omission to sue in respect of part of a claim bars 
a further suit in respect thereof ; 

O. 9, r. 9 [Code of 1882, s. 103] — ^Decree against plaintiff by default bars a fresh suit ; 
• O. 22, r. 9 [Code of 1882, s. 371] — ^Abatement of suit bars a fresh suit ; 

O. 23, r. 1 [Code of 1882, s. 373] — Withdrawal of suit without leave of Court bars 
a fresh suit. 

13. [S. 14.] A foreign judgment shall be conclusive as 

When foreign judgment to any matter thereby directly adjudicated 
nob conclusive. upon between the same parties or between 

parties under whom they or any of them claim litigating under 
the same title except — 

{a) where it has not been pronounced by a Court of 
competent jurisdiction ; ’ 

(6) where it has not been given on the merits of the 
case ; 

(c) where it appears on the face of the proceedings to 

be founded on an incorrect view of international 
law or a refusal to recognise the law of British 
India in cases in which such law is applicable ; 

(d) where the proceedings in which the judgment was 

obtained are opposed to natural justice ; 

(c) where it has been obtained by fraud ; 

(/) where it sustains a claim founded on a breach of any 
law in force in British India. 

Alterations in the section. — Clause (a) is new. Other alterations are merely 
verbal . 

Scope of the section. — The expression “foreign judgment ” is defined m s. 
2 as meaning tlie judgment of a foreign Court, that is, a Court situate beyond the limits 
of British India which has no authority in Britisli India and is not established or conti- 
nued by the Governor-General in Council. The present section pnwides that a foreign 
judgment may oijejatc u« res judicata except in the six cases specified in the section. 
In matters of foix-ign judgments tho Courts hero are guided by very much the same 
principles os those adopted by the comts of England (f/). An “act of State” is not 
a jud^yneiity and it cannot therefore have the effect of res judicata. Thus it has been 
held that an order of the Political Agent of Meywar and the Maharana of Udepore de- 
posing a high priest from his gadi is not a foreign jvdgmenty but merely an “ act of State,” 
and it cannot, therefore, oiJcrate as res judicata {h). 

{g)Nalla v. Mahomed (1897) 20 Mad, 112, 114. Shri Oirdharlalji (1893) 17 Bom. 020, 

(/B Shriman Oostvami Qovardhanlalji v. Qoewami 
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How a foreign ludgment may be enforced in British India. — judg- S. 13. 

ment of a Court of British India can only be enforced by proceedings m execution. A 
foreign judgment, however, may be enforced by proceedings in execution in certain speci- 
fied cases only (s. 44). In other cases, a foreign judgment can only be enforced by a 
suit upon the judgment. That is to say, if A has obtained a decree against B for 
Rs. 5,C)00 in a French Court at Pondicherry, and if R has got no property in Pondicherry 
to satisfy the deci’ee, but has got property in Bombay. A may bring a suit against B 
in Bombay to recover the amount of the judgment. The suit must bo brought within 
six years from the date of the judgment (i), and if a decree is [)assed in favour of A^ ho 
may proceed to execute the same by attachment and sale oi B ^ property in Bombay. 

It was at one time doubtful wliethor a suit would lio in British India upon the judg 
ment of a Court of a Native State in India, or whether the plaintiff should sue upon the 
orighuil cau^e of action. On the one hand, it was held by the Madias High Court that a 
suit did lie in British India upon the judgment of a Court of a Native State (j). 

On the other hand, it was held by the Bombay High Court that such a suit did not lio {k) 

According to the Bombay Court, the suit ought to l>e brought de novo on the origbial 
(vinse of action, as distinguished from the judgment, to enable the (3ourt to decide the 
case on its merits. The ground of the Bombay decision was that a Court, which tries a 
suit upon a foreign judgment cannot institute an inquiry into the merits of the original 
suit, and hence it would result in gi-ave miscarriage of justice if a suit were allowed to 
be brought on the judgment of tribuirals of Native States where judicial inquiries were 
not ordinarily conducted with intelligence and integrity. To remove this doubt, and 
to obviate the danger contemplated by the Bombay Court, a clause was added into sec- 
tion 14 of the Code of 1882, which made it quite clear that a suit could be instituted m 
British India on tlio judgment of a Court of a Native State or of any other foreign Court 
in Asia or Africa {i). But it was at the same time provided by the said clause that a 
British Indian Court in which a suit might bo brought on the judgment of a Court of a 
Native State or any other foreign Court in Asia or Africa should not be precluded from 
quiry into the merits of the case in which the judgment sued upon was pa.ssed {m). The 
danger of miscarriage of justice referred to by the Bombay Court was thus effectively 
pro voided for. There was no such danger, however, in the case of the judgment of a 
foreign Court in Europe or America, and hence it was that the sai<l clause was confined 
to judgments of foreign Courts in Asia and Africa including judgments of Courts of 
Native States in India. That clause has now been omitted for the simple reason that 
it is not possible to maintam the diatiiMion above referred to in the case of all Asiatic 
Courts, for there are some Asiatic Courts, for instance, the Courts of Japan, that are 
entitled to be treated on the same footing as European Courts. The result is that a 
suit will lio upon a foreign judgment of any Court in Asia or Africa, and such a suit now 
stands upon the same footing as a suit brought on the judgment of a foreign Court in 
Europe or America. 

Though a foreign judgment may be enforced by a suit in British India, it is not to 
be supposed that British Indian Courts are bound in all cases to take cognizance of the 
suit, and they may refuse to entertain it on grounds of oxi>ediency {n). 

Operation of the section, — The operation of the section may be illustrated by 
the following cases : — • 

(a) A sues B in a foreign Court. If the suit is dismissed, the decision will operate 
as a bar to a fresh suit by A in British India on the original cause of action, unless the 


(i) lilmitation Act, 1877, S^h. II, art. 117. 

(j) Sama Rayar v. Annamalai (1884) 7 Mad. 164. 

(k) Himmat Loll v. Shiva jirav (1884) 8 Bom 593. 
(£) Qurdyal Singh v. Raja of Faridkot (1895) 


22 Cal. 222, 237, 21 I. A. 171. 

(m) Mayaram v, Nacji (1900) 24 Bom. 80. 

(n) Murugcsa v. Annamalai (1900) 23 Mad. 458. 
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S. 13. decision is inoperative by reason of one or more of the circumstances specified in the 
section (o). If a decree is passed in favour of A in the foreign Court, and A sues .B on the 
judgment in British India, B will be precluded from putting in issue the same matters 
that were directly and substantially in issue in the suit in the foreign Court urdess the 
decision of the foreign Court is inoperative by reason of one or more of the circumstances 
specified in the section. 

(b) A obtains a decree against B in the Cochin Court, and applies for execution of 
the decree in the High Court of Bombay. [Decrees of the Cochin Court may be executed 
in British India under s. 44.] It is proved by B that the decree at Cochin was obtained 
by A by fraud [see cl. (o) of the section]. The Bombay Court may i-efuse execution (p). 

A British Indian Court will not give effect to a foreign judgment 
where it is pronounced by a Court without Jurisdiction.— The leading 
case on the subject is Ourdyal v. Raja of Far idJeot (q). In that case A sv^d B in the Court 
of the Native State of Faridkot, claiming Rs. 60,000, being the amount alleged to have 
been misappropriated by B while in yl’s service at Faridkot. B did not apjjear at the 
hearing, and a decree ex parte was passed against liim. B was a native of another Native 
State, .Jhind. In 1869 he left Jhind, and went to Faridkot to take up service under A. 
In 1874 he left .^’s service, and returned to Jhind. The suit was brought against him 
in 1879. At the date of the suit B neither resided in Faridkoty nor was he a domiciled sub- 
ject of the Faridkot JState, nor did he owe allegiaiice to that Slate, Such being the case, 
the Faridkot State had no jurisdiction, on general principles of International Law, to 
entertain the suit against B in respect of the claim, which it should be noted, was a merc^ 
persoruil claim as distinguished from a claim relating to land or movables (r). The de- 
cree of the Faridkot Court was therefore an absolute nullity. A then sued B in a British 
Indian Court on the judgment of the Faridkot Court. The Court of first instance dis- 
missed the suit on the ground that the Faridkot Court had no jurisdiction to entertain 
the suit. Tliis decision was uphold by their Lordships of the Privy Council. The mere 
fact that the alleged emibezzlement took place at Faridkot was not sufficient to give jurisdic- 
tion to the Faridkot Court. The result would be the same, if the suit were for damages 
for breach of a contract entered into by /i with A at Faridkot (s). In other words 
a foreign Court cannot assume jurisdiction in cases where the claim is a personal one 
merely because the canse of action arose witliin its jurisdiction. But if B was residirug 
at Faridkot at the date of the suit, the Faiidkot Court would have had complete juris- 
diction. In the case of personal claims, it is residence alone that gives jurisdiction in a 
suit against a foreigner {t). The same rule applies where the countiy in which the judg- 
ment was passed and that in which it is souglit to bo enforced have sex>arate and dis- 
tinct systems of administration and judicature, though owmg allegiance to the same 
Sovereign. Thus a decree passed by the Ceylon Court [which is a foi-eign Court within 
the meaning of s. 2] in a suit on a contract against a native of British India who was 
not at the time of the action residing in Ceylon is a nullity, so that it cannot bo enforced 
by a suit in a Court of British India (u). 

Supi^ose now that in the above case there was an Act in force i^assed by the Faridkot 
Legislature empowering the Courts of Faridkot to entertain suits in cases where the 
cazese of action had arisen in Faridkot though the defendant was a foreigner neither 
residing in Faridkot nor owing any allegiance or obedience to the Faridkot State. Gould 
effect be then given to the judgment of the Faridkot Court in a suit brought upon the 
judgment in a Court in British India ? It has been held that no effect could be given 

112 . 


(o> Bababhat v. NarharbfuU (J889) 13 Bom. 224. 

(-«) HanrmiMa v. Purman'vLnd (1801) 15 Bom. 210. 
(J) 22 Cal. 222, 2\ 1. iV. 171. 

(f) Lakshmisharikar v. yislmuram (1900) 24 Bom. 


it , lyutidk V. luuHi/nwUf \lovi) isioi. 

(a) MatMppa v. Chellappa (1876) 1 Mad. 19i 

(f) Jivajypa v. .feergx (1016) 40 Bom. 561. 
(u) fcShaifc Athttm v. Duvud (1909) 22 '&4ad. 
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to the judgment even under these circumstances, because no one State can by its legis- gj J 3. 

lation confer jurisdiction upon its Courts to entertain a suit in resj^ect of a persoyial claim 

against foreigners who at the date of the suit neither resided in that State nor owed any 

allegiance or obedience to that State (v). But British Indian subjects owe allegiance to 

the Sovereign of Great Britain, and the British Parliamerd may therefore by legislation 

confer jurisdiction upon the Courts of England, as it has in fact done, against British 

Indian subjects in British India {w). Hence where an ex parte decree is passed by the 

Queen’s Bench Division of the High Court of Justice of England (a foreign Court) against 

a British Indian subject residing in British India in an action founded on breach of a 

contract committed within the jurisdiction of that Court, the decree is not a nullity, and 

cHect may be given to it in a suit on the judgment instituted in British. India (x). 

In the last -mentioned case, as also in the case of the Raja of Faridkot, the decree 
passed against the defendant by the foreign Court was an ex parte decree ; that is to say , 
the defendant did not appear before the foreign Court, and the decree was passed in his 
absence. But what if the defendant had apjKjared and defended the suit in the foreign 
Court ? This question is considered in the following paragraph. 

Submission to Jurisdiction of foreign Court.— Whore a suit is instituted 
in British India on the judgment of a foreign Court, effect will be given to the judg- 
ment, though that Couit had no jurisdiction over the defendant, if the defendant appears 
and defends the suit brought against him in that Court without making any objection 
to its jurisdiction. But if ho protests against the jurisdiction, and the suit is then proceeded 
with against him, the judgment is a nullity, and no effect will be given to it in a suit 
brought on the judgment. The jirotest against jurisdiction must bo made at an early 
stage of the proceedings ; hence where no objection to the jurisdiction was made until 
the case had reached the stage of appeal, it was held that it amounted to submission 
to jurisdiction (y). Nice questions may sometimes arise as to what amounts to sub- 
mission to jurisdiction. A defendant who employs a pleader in a suit against him in a 
foreign Court will not bo said to have submitted himself to the jurisdiction of that Court 
if the pleader states at the hearing that he has received no instructions from his client in 
the case (z). But a defendant who in addition to the objection to jurisdiction raises other 
defences, and does not withdraw after the protest, but takes the chance of getting a 
decree in his favour, will bo deemed to have submitted himsolf to the jurisdiction of the 
Court (a). A fortiori, a defendant who ^piiears in a foreign Court in answer to the pro- 
cess of the Court without any protest whatever, and applies for leave to defend a sum- 
mary suit brought against him on a promissory note, will be deemed to have submitted 
himself to the jurisdiction of that Court (6). It must, however, be noted that sub- 
mission is not voluntary if the appearance is mado only to release property seized by a 
foreign tribunal in attachment or other xiroceedings. If it is not voluntary, the judg- 
ment of the foreign tribunal is not binding on the party. Wliether submission was for 
the purpose of saving property or voluntary is a question of fact in each case (c). 

Agreement to submit to foreign jurisdiction . — Whore there is an express agreement to 
submit to the jurisdiction of a foreign Court, a judgment pronounced by such Court 
binds the parties, and efiect will be given to such judgment in British Indian Courts (d).. 


(v) Christien v. Delanney (1899) 26 CM. 931; 

Ilindtt V. Ponnath (1882) 4 Mad. 359. 

(w) Order 11 ot 1883, rule I, Bub-rulo (e). 

(x) Hossein Khan v. RapheX (1001) 28 Cab 611. 

See also Vistvanad/m Reddi v. Keymw 
(1916) 39 Mad. 95, 100, affad. 40 Mad. 
112, 44 I. A. 6. , ^ 

(w) Kaliyu^am v. OhokcUinga (1884) 7 Mad. 105 
(z) Sivaraman v. Iburam CISTS') 18 ‘MLad. 327. 


(a) Marohand v. Oulahehand (1014) 39 Bom. 34 ; 
Rama v. Krishna (1016) 39 Mad. 733 [F. B ], 
overruling Parry ds Co. v. Appasarm (1880) 


2 Mad. 407. 

(b) Shaik Atham v. Davud (1002) 32 Mad. 409 

(c) Veeraraghava Ayyar v. Muga (1916) 

39 Mad. 24. 

(d) Soo Copin v. Adamson (1874) L. R. 9 Ex. 345. 
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S. 13. The mere fact of entering into a contract of partnership in a foreign coimtry does 

not involve on agreement that all matters and disputes arising in connection with the 
partnership shall be submitted to, and therefore lie within, the jurisdiction of the Courts of 
that country (e). 

Carrying on business in a foreign country through an agent. — Persons who carry on 
business in a foreign country through an agent submit to the jurisdiction of the Courts 
of that country by giving the agent a power of attorney containing very wide powers 
including the right to institute or defend suits relating to any matters connected with 
their business or otherwise (/) 

Possession of immovable jyroperty in a foreign conntry. — The possession of immov- 
able property in a foreign country gives the Courts of that coimtry jurisdiction to deal 
with the property (g) j itself hut not jurisdiction in personam over the possessor, even in 
regard to obligations connected with that property {h). 

In cases where a foreign Court has jurisdiction, or whore the defendant has submitl-ed 
himself to the jurisdiction of a foreign Court, the judgment of such Court is not vitiated 
by irregularities which do not affect the jurisdiction of the Court even when they 
are such as would, in the view of the foreign Court, render the judgment there a nullity (i). 

Foreign judgement against a foreign firm. — A, B, and C carry on busi- 
ness at Singapore in partnorshij) in the name of X. Y. /), a creditor of the firm, brings 
a suit against the firm in the supreme Court of Singaf>ore, but A alone is served with the 
writ of summons. B and G are British Indian subjects, and they did not reside at 
Singaxiore at the time of the suit or at any other time. A decree is passed against the 
firm by the Singapore Court. A suit is then brought by D in British India on the 
judgment of the Singapore Court against A, B, and C for a personal decree against 
them. No personal decree can bo jiasscd against B and C as they were not server], 
though a jiersonal deemo may bo jiassed against A ( j). Compare O. 21, r. 50. 

Foreign judgment on a decree of a British Indian Court. — The judg- 
ment of a foreign Court-, obtained on a decree of a Court in British India, is no bar to 
the execution of the original decree in British India {k). 

Clause (b) — ^In order that a foreign judgment may operate as re^ judicata^ it is 
necessary that it must have been given on the merits of the case [see notes to s. 11, 
“ Heard and finally decided,” p. 5S above] whether it be the judgment of a foreign 
Court in Eurojie or America or of a foreign Court in Asia or Africa. If tho foreign 
judgment is not given on the merits of the case, the plaintiff must prove his case inde- 
|>endently of the judgment ( Z ). Where in an action in the King’s Bench Division 
of the High Court of Justice in England to recover a liquidated amount, the de- 
fendant having failed to comply with an order to answer interrogatories his de- 
fence was struck out and judgment was entered for the amount claimed for the 
plaintiff [ O. 11, r. 21 below], and tho jilaintiff subsequently instituted a suit on the 
judgment in tho Madras High Court, it was held that the judgment sued on was one which 
had ‘‘not been given on the merits of tho case’’ witliin the meaning of this clause, and 
that the suit was not maintainblo {m). But a wrong view as to the burden of proof 


Emanuel v. Symon [1908] I. K. B. 302. 

(J) Ramanathan v. Kalimuthu (1912) 37 Mad. 
163, 172-174. 

(g) Douglas v. Forrest (1828) 4 Bin?. 086 ; London 

and North-Western Ry. Co. v. Linsay 
(1868) 3 Macq. 00. 

(h) Emanuel v. Symon [1908] I. l\. B. 302. 

ii) Guiaru v. Maradugida (1907) 30 Mad. 202 ; 


Pemberton v. Hughes [1899] 1 ch. 781. 

(f) Sahib Tharnbi v. Hamid (1911) 36 Mad. 414. 
(^•) Fakuniddeen v. Official Trustee of Bengal 
(1881) 7 Cal. 82. 

(0 Santa Singh v. Ralla Singh (1919) P. 11. no. 
14, p. 30. 

(m) Keymer v. V%8vanntham. (1017) 44 I. A. 0, 
40 Mad. 112, altirming 39 Mad. 95 
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or as to the legal liability of a party does not render a foreign judgment one “not 
given on the merits of the case ” within the meaning of this clause (n). Where the writ 
of summons in an action in the High Court of Justice in England was accepted by the 
defendant’s solicitor and an appearance was entered by the solicitor on behalf of tlie 
defendant, a judgment passed against the defendant in his absence could not be said 
not to have boon given on the merits of the case within the meaning of this clause, the de- 
fendant having been called away from Fmgland to India suddenly owing to the war (o). 

Clause (c) — ^The mistake must be apparent on /ace of the proceedings. In 
England it has been hold that a more mistake as to English law will not vitiate a foreign 
judgment, even though the mistake may aijpear on the face of the proceedings (p). 

Clause (d)— The term ‘natural justice, in this clause refers rather to the form of 
procedure than to the merits of tho particular case. The mere fact that a foreign judg- 
ment is wrong in law docs not make it opposed to ‘natural justice.’ There must bo 
something in the procedure anterior to tho judgment which is repugnant to natural 
justice (?). Thus a foreign judgment obtained witJiout notice of the jiroceedings to the 
defendant is contrary to natural justice, and a suit on such judgment is not maintainable 
in a British Indian Court (r). 

Limitation. — Whereas is the case of a suit on a contract limitation merely bai-s 
the remedy, but does not extinguish tho right, tlie judgment of a foreign Court is not open 
to the objection that the suit was barred by the law of limitation a])plicable in tho 
country where the contract was made (s). 

14. [S. 13. Expl. VI.] The Court shall presume, upon 

the production of any document purporting 
Presumption as to tonign ^ Certified copy of a foreign judgment, 

juagtaentH. j'Ux 

that such judgment was pronounced by a 
Court of competent jurisdiction, unless the contrary appears 
on the record ; but such presumption may be displaced by 
proving want of jurisdiction. 


Ss 

13-15. 


See 8. 1.3, cl (a). • 

Place of Suing. 

15 . L®' Every suit shall be in- 

Court in which suits to stituted in the Court of tlie lowest grade 
oc iiistitutua. . 

competent to try it. 

Scope and object of the section. — ^The object of the section in requiring a 
suitor to bring liis suit in the Court of tho lowest grade competent to try it, is that 
Courts of higher grades shall not be overcrowded with suits. This section hi a rule 
of procedure f not of jurisdiction, and whilst it lays down that a suit sliall bo instituted 
in the Court of tho lowest grade, it does not oust the jurisdiction of the Courts of liiglier 


(«) Hama STienoi v. Hallagna (1918) 41 Mad. 205. 
(o) Cole V. Harper (1919) 41 All. 521. 

Ip) Qodard v. Gray (1870) L. R. 6 Q. B. 139. 

{q) Rama SJieiioi v. Hallagna (1918) 41 Mad. 
206. 

(r) London Bank v. Hormasji (1871) 8 B. IT. O. 
200 ; London Bank v. Qovind (1881) 6 


Bom. 223 ; London Bank v. Burjorji 
(1885) 9 Bom. 340; Edu/ji v. Marutkji 
(1887) 11 Bom. 241 ; Rangantftam% v. 

Balasubratnanian (1890) 13 Mad. 490. 

8) Nallatambi v. Ponnusami (1879) 2 Mad. 400. 
See also Limitation Act, 1908, s. 28. 
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S. 15. gn«ie8 which they possess under the Acts constituting them {t). Although therefore, as a 
matter of procedure a suit below a certain value ought to be instituted in the Court of 
the Munsif, the Subordinate Judge has still jwmdiciiori to try it (ii). As a matter of pro* 
cedure, however, he ought not to entertain the suit, but should return the plaint to the 
plaintiff to be presented to the Munsif as provided by O. 7, r. 10 [Code of 1882, s. 
57] (v). This is explained more fully below. 

Jurisdiction. — The word “ comj)etent ” used in this section has reference to 
the jurisdiction of a Court. Jurisdiction means the extent of the authority of a Court 
to administer justice. Thus a Presidency Sma 11 Cause Court has no jurisdiction to try 
suits in which the amount or value of the subject-matter exceeds Rs. 2,000 ; this is said 
to be the jurisdiction of a Court as regards its pecuniary limits. Nor can the said 
Court try suits for the specific performance of a contract or to obtain an injunction or 
for a dissolution of partnership. This is said to be the jurisdiction of a Court as regards 
the subject-matter of a suit. 

The jurisdiction of a Court may again be original or appellate. In the exercise of 
its original jurisdiction, a Court entertains original suits ; in the exercise of its appellate 
jurisdiction, it entertains appeals from decrees passed in original suits. The High Courts 
of Allahabad, Patna and Lahore have no original jurisdiction. 

Court o owest grade competent to try a suit. — We have in British India a 
great number of Courts. The High Courts of Madras, Calcutta, Bombay, Allahabad, Patna 
and Lahore, have been established each by a Royal Charter. Other Courts in India 
have been constituted by Acts of the Grovemor-Goneral of India in Council. One mam 
feature of the Acts constituting them is that they are of various gratles with different 
pecuniary limits of jurisdiction. 

In each of the three presidency towns, we have a High Court and a Small Cause 
Court. As regards High Courts, they are emijowored in the exercise of their ordinary 
original civil jurisdiction to try suits of any value except suits falling witliin the juris- 
diction of Presidency Small Cause Courts of which the value does not exceed Rs. 100 {w). 
The pecuniary jurisdiction of Presidency Small Cause Courts is confined to suits of which 
the value does not exceed Rs. 2,000 (a:). Prom the above it is clear that both a High 
Court and a Small Cause Court are competent t5 try a suit, say for Rs. 500, for damages 
for breach of a contract. But of these two Courts it is the Small Cause Court that is the 
“ Court of the lowest grade in a j)residency town comptent to try the suit. The 
suit, therefore, “ shall ” bo instituted in the Small Cause Court as required by the present 
section. This does not mean that the High Court has no jurisdiction to entertain the 
suit. It has jurisdiction to try the suit, but in order that the High Court may not bo 
overcrowded with suits, the legislature has established Small Cause Courts, and the pre- 
sent section requires that suits which a Small Cause (Jourt is competent to try shall be 
brought in that Court We say “ suits which a Small Cause Court is competent to try ” 
for there are certain suits which a Small Cause Court is not competent to try such as 
suits for the recovery or partition of immovable property, or for the foreclosure or re- 
demption of a mortgage of immovable property or suits for injunction or for specific per- 
formance (y). In presidency -towns these suits must bo brought in the High Court, 
though the value of the suit may be under Rs. 100. 


(t) Nidhi Lai v. Mazhar (1885) 7 All. 230. 

(u) Malta Mondal v. Hari (1800) 17 Cal. 155; 

Krishnttsami v. Kanakasabai (1891) 14 
Mad. 188. 


(r) Nidhi Lai v. Mazhar (1885) 7 A 
(to) Cl. 12 of the Charter, Appendix II. 

(®) Presidency Small Cause (Jourts Act, 1882, ». 18. 
(y) Ib e. 10. 
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Outside the Presidency -towns, we have in each presidency a number of Courts of 
different grades which mayjbe divided into throe classes as shown in the following 
table : — 


Hombay Presidency. j 

Madras Presidency » 

Bengal, N. W , P., and Assain 

Act 14 of 1869. 

Act 3 of 1873. 

Act 12 of 1887. 


District Coui*ts. 

District Courts. 

District Court.*?. 

Courts of Subordinate 

Subordinate Judges’ Courts 

Subordinate Judges’ Courts. 

Judges of the first 
class. 1 

1 



1 

Courtis of Subordinate' 

District Munsif a’ Courts. 

Munsif s’ Courts, 

Judges of the second 
class. 




The jurisdiction of District Judgcis and Subordinate Judges, except Subordinate 
Judges of the second class in the Bombay Presidency, extends to all original suits, what- 
ever may be the value of tho suit. But a Distrust Court is a Court of superior grade to 
a Subordinate Judge’s Court, for a District Court is the principal Court of original civil 
jurisdiction in tho district, and it is also tho C^ourt of appeal from decrees and orders in 
certain suits passed by other Courts in the district including Courts of Subordinate 
Judges. The jurisdiction of a Subordinate Judge of the second class in tho Bombay 
Presidency extends to all original suits of which the value does not exceed Rs. 5,000. 
The jurisdiction of a District Munsif in the Madras Presidency extends to all original 
suits (not otherwise exempted from his c*ognizance) of which tho value does not exceed 
Rs. 2,500. The jurisdiction of a Mimsif in Bengal, North-Western ITovinces, and Assam 
extends to all original suits of which the value does not exceed lis. 1,000. 

Prom tho above it is clear that both a Subordinate Judge and a Munsif have juris- 
diction to try a suit, say, to recover Rs. 500, for arrears of rent. But of these two Courts 
it is the Munsif’s Court that is “tho Cgurt of the lowest grado ” competent to try the 
suit. Tho suit therefore “ shall ” be instituted in the Munsif’s Court as required by the 
present section. 

As to Civil Courts in the Central Provinces, see Act 16 of 1885 ; in Oudh, Act 13 of 
1879 ; in Jhansi, Act 18 of 1867. As to Provmcial Small Cause Courts, see Act 9 of 1887- 

Where a suit which ought to have been instituted In a Court of lower 
grade is Instituted in a Court of higher grade. — Suppose that a suit which under 
the provisions of this section ought to have been instituted in a Munsif’a Court is brought 
in the Court of a Subordinate .Judge, and the ^Subordinate Judge, instead 
of returning the plaint under O. 7, r. 10, tries the suit notwithstanding 
objection taken by tho defendant, and that a decree is passed against the defendant. Is 
the decree a nullity ? No, for the Subordinate Judge has jurisdiction to try the suit. 
It is a case of irregularity not affecting the jurisdiction of the Court within the meaning 
of 8. 99 below {z). As to the case whore a suit is by reason of over -valuation brought in 
a Court of higher grade, see below notes, “ Over-valuation and under- valuation.” 


(«) Sco Nidhi Lai v. Mazhar Husain (1835) 7 All. j but decided without reference to the Suits 

230, and Matra Mondal v. Hari (1890) Valuation Act, 1887. 

17 Oal. 165, both cases of over- valuation I 
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S* 15* Where a suit which ought 'to have been Instituted In a Court of 

higher grade Is Instituted In a Court of lower grade.- — In such a case 
the Court of lower grade ought to return the plaint to the plaintiff to bo presented to 
the Court of higher grade [O. 7, r. 10]. If this is not done, and the suit is heard by the 
Court of lower grade, the decree will bo set aside in appeal as one passed without 
jurisdiction. This is a case of tvant of jurisdiction as distinguished from a mere irregularity 
within the meaning of s. 99 below (o). As to the case where a suit is by reason of 
under ’Valuation brought in a Court, of lower gra4©» see notes below “ Over- valuation 
and imder- valuation.” 

Principles regulating pecuniary lurlsdiction. — It plaintiff a valuation 

in his plaint which fixes the jurisdiction of the Court, and not the amount which may 
be found and decreed by the Court (6). But jurisdiction may bo destroyed, if the 
plaint is so amended as to exceed the pecuniary limits of the Court in which the suit is 
instituted (c). There is a d ilTeience of opinion, however, as to whether jurisdiction is 
ousted if interest or mesne profits claimed in a suit when ascertained and added to the 
value of the suit exceed the pecuniary limits of the jurisdiction of the Court in which 
the suit is instituted. See notes to a. 6, “Pecuniary jurisdiction in passing decrees,” 
and notes to s. 90, “Porum of appeal.” 

Over-valuation and undcr-valuation. — Although it is the value put by 
the plaintiff on his suit that prima facie determines jurisdiction, it does not follow 
that a plaintiff is at lil>erty to assign any arbitrary value on the suit and thus be free to 
choose the Court in which ho should bring the suit (d). Cases do occur in which a plaintiff 
sometimes over-values his suit and sometimes under- values it. The over-valuation 
or under- valuation may be erroneous, or it may be done intentionally by the plaintiff for 
t}\e purpose of bringing his suit in a Comt different from that in wliich it should have 
been brought had the suit been projDerly valued. If the over- valuation or under- valua- 
tion is patent on the face of the plaint, it is the duty of the Court to which the plamt is 
presented to return it to the plaintiff to be i)rescnted to the projier Court imder O. 7, r. 
10. If the ovor-val nation or under-valuation isnotjmtcnt on the face of the i^laint, but 
the defendant contends that the suit has been over-valued or imder-valued, the plaintiff 
may bo roquhed to satisfy the Court that the suit has been properly valued, provided 
tliere are pr/ma /acie grounds for believing that the suit has not been properly valued (c) , 
but not otherwise (/). 

Sux^pose that a suit, has been over-valued or unaer-valued, so that it is brought in a 
Coui’t whose grade is higher or lower than that of the Court which would have been com- 
petent to tiy it if the suit woio x>roi^er]y valued. Will the decree bo set aside or reversed by 
the appellate Court as a matter of course ? No, not unless (1) the objection as to jurisdic- 
tion by reason of over-valuation or under- valuation was taken by the defendant in the 
Court of first instance at or before the hearing at which issues were framed, or (2) the over- 
valuation or under-valuation is found by the apjiollate Court to have prejudicially affec- 
ted the disjiosal of the suit on the merits {fj). It has been so enacted by the Suits 
Valuation Act, 1887, s. 11. It does not make any difference that the over -valuation or 


(а) See Matra Mondal v. JJari (1890) 17 Cal. 165, 

160 ; a case ol over-\aliiation, but decided 
without reference to the Suits Valuation 
Act, 1887. 

(б) Lakshman v, Babaji (1883) 8 Bom. 31 ; 

Mahabir Singh v. Behari Lai (1891) 13 
All. 320; Madho Das v. Bamji (1894) 10 
All. 286. 

(c) Chandu v. Komhi (1886) 9 Mad, 208. 

Id) Boidya Nath v. Makhan Lai (1890) 17 Gal. 680, 
683 ; Dayaram v. Gordhandaa (1906) 81 


Dom. 73, 78; Raj Krishna v. Bipin (1912) 
40 Cal. 245, 249. 

(e) Appa Rao v. Sobhanadri (1891) 24 Mad. 158 ; 
Hamidunnissa v. Qopal (1897) 24 Cal. 661 ; 
667. 

if) Koti Pujari v. Manjaya (1898) 21 Mad. 271. 
(g) Sheo Deni v. Tulshi (1893\T^1I. 378, 380 ; 
Raman v. Secretary of ^Eof^dOOl)'^ Mad. 
427 ; Jose Antonio v. Francisco (1910) 
35 Bom. 24. 
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urxdor-valuatlon was erroneous or intentional (h). On this point the law was somewhat 
different before the jDassing of the Suits Valuation Act. 

It has been held by the High Court of Calcutta that where a suit is under- valued, 
with the result that the a^eal from the decree in the suit is heard and decided by a 
District Court instead of by a High Court, the decree of the District Court is one passed 
by a Court without jurisdiction ajid it is therefore nullity. This happens in cases where 
a suit of which the true value exceeds Rs. 5,000 is valued at less than Rs. 5,000. A 
brings a suit against B for possession of immovable property in the Court of a 
Subordinate Judge. The real value of the suit exceeds Rs. 5,000, but the suit is valued at 
Rs. 2,100 only. A decree is passed in the suit for A. B files an appeal in the District 
Court, but the appeal is dismissed. According to the Calcutta decisions, the decree of 
the District Court is a nullity as being one passed without jurisdiction. The imson given 
is that the true value of the suit being more than Rs. 5,000, the proper forum of appeal, 
if the suit had been properly valued, would have been the High Coui-t, and not the Dis- 
trict Court, and that the result of the under ^ valuation was that the jurisdiction of the 
High Court as the Court of Aj^peal was ousted (i). See notes to s. 21, “Objection to 
jurisdiction, when to bo raised.” 

Where the subject-matter of a suit does not admit of being satis- 
factorily valued. ^ — I'liere are several suits in which the subject-matter is not capable 
of being estimated at a money valuo, e.y., suits for restitution of conjugal rights, suits 
to i‘emove„_a-kftmavan (j), suits to direct registration of a document under the Registra- 
tion 3fct, 1908, s, 77 (k), etc. The court fee in such smts is Rs. 10 as provided by the 
Court bees Act, 1870, ISch. IT, art. 17, cl. vi. There is a distinction, however, between 
valuation for the jmrjjose of jurisdiction and valuation for the pui’pose of ascertaming 
court fee. What wo are liere concerned with is valuation for purposes of jurisdiction. 

We have stated above that the jurisdiction of a Court to try a suit is doterinined 
by the value of the suit. Sinco jurisdiction depends on tlio value of a suit, it follows 
that eveiy»> suit must bo valued for jiurposes of jurisdiction. When the subjoct-mattor 
of a suit is capable of valuation, it is the valuation in his plaint wliich fixes 

the jurisdiction subject to what has been stated in tlio x^roceding x^aragraxihs. But there 
aio cases where the subject-matter of a suit does not admit of being satisfactorily valued* 
i^uits in which the subject-matter is nqt eaxiablo of being estimated at a money value 
aio prominent instances of this class. How then are such suits to bo valued for x)urposes 
oi jurisdiction ? Tho case is x^rovided for by s. 9 of the Suits Valuation Act, 1887, which 
enacts that in such cases tho valuo of tho suit is what the High Court may sxiecify by 
lules made under hat setetion. But no rules have yet been framed by the High Court 
under that section. It has been held by the High Courts of Allahabad and Calcutta 
that in the absence of any rules x^assed under that section the safest and tho most con 
venient course to follow is to hold that the valuation made by tlie plaintiff of his suit 
should be pnmd facie considered as the tnie valuation ; but if, from improxier motives, 
ho either under- values or over-values it, the Court must decide what should bo consi- 
d(*red to be the proper value (1), The cases in which the above rule was laid down wen^ 
suits for restitution of conjugal rights. In a recent case it was hold by the High Court 
of Madras that though the rule laid down by tho High Courts of Allahabail and Calcutta 


(h) Ilamidunnissa v. Gopal (1897) . ^24 C al. 661 : 

Krinhmsami v. Kanakasabai 71891) 14 

Mad. 183. 

(i) Ttajlakxhmi v. Katyayani (1910) 38 Cal. 639, 

666 - 668 . ^ — — - 

(j) Ooxfindan Nambiar v. Krishnan NamUiar 

(1882) 4 Mad. 140. 


{k) Savarimuthn v. Alafiium (1902) 12 Mad. 

fi. J. 88 ; liamu Aiyar v. Sankara Aiyar 
/1908) 31 Mad. 88. 

(Z) ^air Hmain Khan v. Khurshed Jan (1906) 
28 All. .545 ; Jan Mahorned v. Mashar ^ 
JiiH (1907) 34 C I. 352. 
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might be the best rule in suits for restitution of conjugal rights, it was not the best rule 
in suits which affected •property, and that the best rule in such cases was to value the 
suit according to the value of the property that might possibly be affected thereby (m). 
Thus it has been held by that Court that for purposes of jurisdiction a suit to compel 
registration of an instrument whether the instrument be registrable compulsorily (e.g., 
an instrument of gift) or voluntarily (e.g., a will) is to be valued according to the value of 
the property that would be affected by the suit (n). Similarly it has been held by that 
Court that though a suit for the removal of a karnavan is incapable of valuation, and the 
court fee leviable is only Rs. 10, it does not follow that a District Munsif has jurisdiction 
over every suit for the removal of a karnavan, though the value of the tarvad property 
may exceed the pecuniary limits of the jurisdiction of the Munsif’s Court (o). And it 
has been held by the same Court that a Munsif has no jurisdiction to entertain a suit to 
set aside an adoption, if the value of the property, which would be lost to the adopted son 
if the adoption were sot aside, exceeds the pecuniary jurisdiction of that Court (p). The 
High Courts of Allahabad and Calcutta would, it eeems, hold differently. In fact, tho 
High Court of Allahabad has held that the value, for the purposes of jurisdiction, of a 
suit to set aside an adoption is not the value of tho property which may possibly changes 
hands if the adoption be sot aside, but the value put upon his plaint by the plaintiff (g). 
But whichever view be correct, it is certain since the enactment of the Suits 
Valuation Act (s. 11) that when once a suit of this class is decided on its merits by 
the lower Court, the decision will not be reversed in appeal on tho ground of want iff 
jurisdiction, unless the congnizance of the suit by that Court has prejudicially 
affected its disposal on the merits. 

16. [S. 16. ] Subject to the pecuniary 

suitB to be Instituted or Other limitations prescribed by any law, 

where Bub]ect-m attcr., ^ o 

situate. suits 


(а) for the recovery of immovable property with or 

without rent or profits, 

(б) for the partition of immovable property, 

(c) for foreclosure, sale or redemption in the case of a 
mortgage of or charge upon immovable pro- 
perty, 

{d) for the determination of any other right to or 
interest in immovable property, 

(e) for compensation for wrong to immovable pro- 
perty, 

(/) for the recovery of movable property actually 
under distraint or attachment, 

shall be instituted in the Court within the local limits of whose 
jurisdiction the property is situate : 


(m) Ramu Aiyar v. Sankara Aiyar (190S) 31 Mad. 

39. 

(n) Ramkrishnama v. Bhagamma (1800) 13 Mad. 

66 (deed of gift) ; Ramu Aiyar v, Sankara 
Aiyar (1008) 31 Mad. 88. 


( 0 ) Krishna v. Raman (1888) 11 Mad. 266. 

(p) Keshava v, Lakshminarayana (1883) 6 Mad, 
192. 

( 9 ) Shea Denx Ram v. TvXshi Ram (1893) 16 All, 
878. 
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Provided that a suit ‘to obtain relief respecting, or com- 
pensation for wrong to, immovable property held by or on 
behalf of the defendant may, where the relief sought can be 
entirely obtained through his personal obedience, be instituted 
either in the Court within the local limits of whose jurisdiction 
the property is situate, or in the Court within the local limits 
of whose jurisdiction the defendant actually and voluntarily 
resides, or carries on business, or personally works for gain. 

Explanation — In this section “ property ” means pro- 
perty situate in British India. 

Alterations in the section. — The words “with or without rent or profits’* 
in cl. (a) are new. The word “sale ” in cl. (c) has been newly added. 

Chartered High Courts* — This section does not apply to Chartered High Courts 
in the exercise of their original civil jurisdiction (see s. 120). The High Courts of Cal- 
cutta, Madras, Bombay, Allahabad, Patna and f^hore are Chartered High Courts, each 
having been established by a royal charter. The nature and extent of the jurisdiction of 
these Courts is defined by the charter for each of these Courts. As to the extent of the 
ordinary original civil jurisdiction of the High Courts of Calcutta, Madras and Bombay, 
see clause 12 of the charter for these Courts set forth in Appendix II. The High Courts 
of Allahabad, Patna and Lahore have no original jurisdiction. As to the meaning of 
“original ” jurisdiction, sco notes to s. Ifi, “Jurisdiction,” on p. 72 abo\'o. 

Scope of the section. — This section indicates the Court in which suits relating 
to immovable property and suits for the recovery of movable property actually under 
distraint or attachment are to be instituted. Section 19 indicates the Courts in which 
suits for compensation for wrong done to the person or to movable x^t'o^ierty are to bo 
instituted. Section 20 is a general section. 

Clause (a): suits for recovery of immovable property. —A suit for 
the recovery of immovable property situate m Bombay must be instituted in a Court 
%ii Bombay having jurisdiction to entertain the suit. '^Phe Small Cause Court in Bombay 
has no jurisdiction to try such suit (r). The suit must therefore bo brought in the High 
Court of Bombay. Hence it is that the section commences with the words “subject to 
the pecuniary or other limitations prescribed by any law.” The insertion of the words 
“with or without rent or profits” is intended to remove any difficulty there may be 
where the defendant docs not reside within the local limits of the Courts within whoso 
jurisdiction the property is situate. 

Clause (c) : suit for foreclosure, sale or redemption.—^ moitgages 
certain immovable property to B to secure repayment of a sum of money lent to him 
by B. Here A is the mortgagor and B is the mortgagee. If A does not repay the amount 
of the loan on the due date, B may institute a suit against A for sale of the mortgaged 
property, so that the mortgage-debt may be paid out of the sale-proceeds of the proper- 
ty, or he may sue for foreclosure of tho mortgage. The decree in a foreclosure suit pro- 
vides that if the mortgagor fails to pay the amount that may bo found duo to tho mort- 
gagee within a time specified by the Court (generally six months), the mortgagor shall 
he absolutely debarred of all right to redeem the property (.?). If A offers payment of* 

(>*) See Presidency Small Cause Court Act, 1882, I («) Transfer of Property Act, 1882, ss. 86, 87, now 
8- 10. 1 O. 31, rr. 2-3. 
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S. 16. the mortgage -debt to but B disputes the amount, A may sue B for redemption of the 
mortgage, and the Court will pass a decree ordering an accoimt to be taken of what will 
be due to By and directing that upon A paying to B the amount so due, B shall roconvey 
the property to A (<). Suits for foreclosure, sale or redemption must be instituted in 
the Court within the local limits of whose jurisdiction the mortgaged property 
is situate. 

Clause (d) ; Suits for the determination of any other right to or 
interest in immovable property. — There is no definition of immovable 
property in the Code. “ Immovable property” is defined in the General Clauses Act, 
1897, s. 3, cl. (2.5), as including land, benefits to arise out of land, and things attached 
to the earth, or permanently fastened to anything attached to the earth. Trees 
standing on land ai'e immovable property (u). But once the trees are severed from the 
land, they assume the character of movable property. Growing crops are movable 
property (see s. 2, cl. 13). “Immovable proi)erty,” we have said, includes “benefits 
to arise out of land.” Kent that has already accrued due is movable property, for it 
is* a benefit that has arisen out of land, but rent that is to aceme due is immoveable 
property, for it is a benefit to arise out of land. Hence a suit for arrears of rent is 
governed not by the provisions of this section but by those of s. 20, and it may be 
instituted in any one of the Courts siiecified in that section, although in such suit the 
plaintiff’s title to the property of which tho rent is claimed may incidentally 
come in question (r). But a suit for a declaratioyi of tho plaintiff’s right to rent comes 
under ol. (d) of the present section, and must be instituted in tho Court within tho local 
limits of whose jurisdiction the inoperty Ls situate (?^;). A suit to recover a share of 
tho sale-proceeds of land that have- already been realize-d is a suit for money governed 
by the provisions of s. 20 (ir). But a suit by a vendor of land for tho recovery of 
unpaid purchase money against a buyer who refuses to complete the purchase, is a suit 
“ for tlie determination of any right to or interest in immovable property ” within 
the meaning of cl. (d) (y). A suit by a mortgagee to recover the mortgage-debt from 
the mortgagor personally is a suit for debt governed by the jirovisions of s. 20. But 
if in addition to the claim against the mortgagor personally tho mortgagee seeks to 
recover tho mortgage-debt by sale of the mortgaged property, tho suit will come under 
cl. (c) of the x^resent section ( 2 ). A suit for maintenance is governed by the x^rovisions 
of s. 20. But if in addition to tho claim for maintenance tho x^laintiff claims that she is 
entitled to a charge on iimnovable property in Tho hands of the defendant, the case is one 
within cl. (d) of this section (a). A suit for dissolution of partnership with tho usual 
ancillary I’eliefs is not a suit within cl. (d) merely because part of tho x^^rtnershix> 
assets consists of a factory {b). 

Clause (e) : wrong to immovable property. — This refers to torts affecting 
immovable proi^erty, such as tresx3ass (c), nuisance, infringement of easements, etc. 

Proviso to the section. — The last paragraph of the section x^rovides that suits 
to obtain relief respecting, or comxiensation for wrong to, immovable proi>erty, may 
be instituted at the plaintiffs option either in the Court within the local limits of whose 
jurisdiction the prox^erty is situate, or in the Court within tho local limits of whose 


(t) Transfer of Property Act, as. 92-93, now 

O. 34, rr. 7-8. 

(u) Sakharam v. Vinkram (1805) 19 Bom. 207. 

(rt Chintaman v. Madhavrao (1869) 6 B. H. C., 
A.C. 29. 

(w) Keshav v. Vinayak (1899) 23 Bom. 22, 

(a;) Venkata v. Krishnasami (1883) 6 Mad. 344 ; 


Ahmad v. Abdul Rehman (1904) 26 All. 003. 
(y) Maturi v. Kota (1005) 28 Mad. 227. 

(^) See Vithalrao v. Vaghoji (1893) 17 Bom. 570. 

(a) Sitabai v. Laxmibai (1916) 40 Bom. 337. 

(b) Durga Das v. Jai Narain (1917) 41 All. 513. 

(c) Crisp V. Watson (1893) 20 Cal. 689. 
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jurisdiction the defendant actually and voluntarily resides, or carries on business, or per- S. 16. 
sonally works for gain, provided — 

( 1 ) the property is held by or on behalf of the defendant ; 

(2) the relief sought can be entirely obtained through the personal obedience of 

the defendant (d), and 

(3) the property is situate in, and not bayondy British India (e). 

Equity acts in personam, — ^We have in this proviso an aj^plication, though in 
a highly modified form, of the maxim Equity acts in personam. When it is said that 
Equity acts in personam what is meant is that the Court of Equity in England (now the 
Chancery Division of the High Court of Justice) has jurisdiction to entertain certain suits 
[suits in els. (a), (b), and (e) of the j)resent section being entirely excluded] respecting 
immovable property, though the property may be situate abroad y if the relief sought can 
bo obtained througli the personal obedience of the defendant. The personal obedience 
of the defendant can be secured only if the defendant resides within the local limits of 
the jurisdiction of the Court, or carries on business within those limits. For in the one 
case, the person of the defendant being within the jurisdiction, and, in the other, his 
personal property, if he does not comply with the judgment, the Court may arrest the 
defendant and commit him to jail, or attach his goods until he compli(\s witli the judgment 
of the Court (/). But if neither the person of the defendant nor his personal jiropeity 
is within the jurisdiction, the Court will not entertain a suit to obtain relief respecting 
immovable property situate beyond its jurisdiction, for the Court cannot in that event 
execute its decree either in rem or in j^ersonam, and a Court will not entertain a suit if 
it cannot enforce its own decree {g). 

4Suits in personam. — Suits in respect of whicli the (3ourt of Equity in England 
exercises jurisdiction in personani are called suits in personam. The essential featum 
of suits in personam is that the land in rcsiiect of which the suit is brought is situate 
abroad, but the person of the <lefendant or his personal property is within the jurisdic- 
tion of the Court in which the suit is brought. The land being situate abroad, the de- 
cr(*e camiot be executed in rem, that is to say, it cannot be exeimted against the land. 

But the person or the personal proiierty of the defendant being within the jurisdiction, 
the deci*ee can be executed in personam y that is to say, against the jierson or personal 
property of the defendant. It must, however, bo noted that the only class of cases in 
which the Court of Equity in England has jurisdiction over suits relating to land situated 
abroad, are cases of contractSy frauds and. trust. Thus suits for specific porionnaiicc of 
contmets for sale of land (h) and suits for foi’cclosurc (i), sale (j) or redemption (k) in 
the case of a mortgage of land, are cases of coritracty and the English Court of Equity 
will take cognizance of such suits, if the contract is made in England, and the defen- 
dant resides or carries on business in England, though the land may be situate abroad. 

Similarly, where lands abroad have been acquired by the fraud of a party msiding in 
England, a suit to set aside the transaction will bo entertained by the English Court of 
Equity (Z). And the English Court of Equity will likewise entertain a suit to cnfoivo 
exq)res8 trusts affecting land situate in a foreign coimtiy, if the trustee is resident in Eng- 
land (m). But the Court of Equity in England has no jurisdiction to entertain suits for 


(d) Wesblake’H 3’rivato International Law, p. 58. 

(e) Krishnuji v. Gajanan (1909) 33 Bom. 373. 

(/) Penn v. Lord Baltimore (1760) 1 Ves. Sen. 444. 
{g) See Trimbak v. Lackahman (1896) 20 Bom. 495. 
(h) Colyer v. Finch (1856) 6 H. L. Ca. 905. 

(t) Paget v. E(U (1874) L. R. 18 Eq. 118, 


I (j) 2 Spence’s Bq. Jiir. 678. 

\ (A*) Bent v. Young (1838) 9 Sim. 180, 190. 

I (1) Lord Cranatown v. Johnston (1796) 3 Vos. 170« 
I (w) Nelson v. Bridport (1846) 8 Bcav. 547. 
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S. lo« recovery (n) or for partition (o) of land, or for damages for trespass to land (p), [Com- 
pare with this els. (a), (b), and (e) of this section.) 

Actually and voluntarily resides. '' — Clause 12 of the Charter provides that 
suits other than those for land may bo brought in the Chartered High Courts if the de- 
fendant at the time of the commencement of the suit dwells or carries on business or 
personally toorks for gain'' within the local limits of the ordinary original jurisdiction 
of those Courts. There is no distinction between “ residing ” and “ dwelling” used in 
its ordinary signification (</). ’The word “reside” is used in other parts of the Code 
gometimes in a narrower and sometimes in a more extended meaning ; see s. 136, 0. 3, 
r. 2, and O. 26, r. 1. But thci’e does not api^ear to be any difference between “ residing ” 
within the meaning of ss. 16, If) and 20 and “ dwell ” within the meaning of cl. 12 of the 
Charter. We therefore proceed to note the decisions bearing on the term “ dwell.” 

“ DwelP’ within the meaning of cl, 12 of the Charter.— The dwelling 
or residence contemplated by clause 12 must be of a more or less permanent character. 
It must bo of such a nature as to show that tlio High Court in which a defendant is sued 
is his natural forum (r). Hence it follows that wliere a party has got a permanent place 
of dwelling in one place, ho cannot be said to “ dwell ” at a place where ho has lodged 
for a temporary purpose only, e.g.^ to defend a suit brought against him (<?), or for a 
change while on leave (<)• Every person is deemed in law to have a dwelling or place of 
residence, and where a person has no permanent place of residence, he will be deemed to 
“dwell” whoi ‘0 he is actually staying at the time. Thus where a defendant, who was 
Political Agent at Kolhapur left Kolhapur, en rouie for England on a year’s furlough, 
after having sold off his furniture and other effects at Kolhapur, where he lived in a 
house belonging to Government, and stayed in Bombay for three days before sailing 
for England, it was held that he “dwelled” in Bombay so as to give jurisdiction to 
the High Court in a suit instituted against liim during his stay in Bombay (u). And 
in a Calcutta case, a racing man, who had come to Calcutta for a month for racing, was 
held to dwell in Calcutta, he having no other residence at the time when the suit was 
irwtituted against him (v). 

A person may have more than one permanent place of residence at the same time. 
In such a case ho will be doomed to “ dwell” in any one of the jjlacos where he is actually 
staying for the time being, and ho may be sued in that place. In Orde v. Skinner (w) 
the defendant, who had a dwelling-place at Mussoorie, was held under the circumstances 
of the case to have another dwelling-place al Bilaspur. Similarly, whore a defendant 
spent his time alternately in Calcutta and the mufassal, it was held that he could be 
sued in Calcutta where he was residing at the time (.'r). But a person who has been living 
and carrying on buBiness in Bombay for twenty years cannot l>e said to be residing 
at Ahmedabad because he has a family house' at Ahrnedabad wliich ho visits occasionally ; 
in such a case Ahrnedabad cannot bo said to bo one of his places of residence (y). 
Where an Acharya (Hindu head-priest), who had liis permanent place of residence at 
Nathdwar, came to Bombay in April 1889 at the invitation of his devotees, it being his 
first visit to Bombay since his installation on the gadi in 1875, and while in Bombay 
exchanged visits with his followers, and stayed in a house purchased by him in 1888, 


(n) In re Hawthorn (1883) 23 Ca. D. 748. 

(o) Cartwright v. Pett-ue (1675) 2 Ch. Va. 214. 

(p) British South Africa Co. v. Companhia dc 

Mocambique (18»3) A. C. 602, [1892] 

2 Q. 13. .358- 

{q) Mahomed v. Laldin (1879) 3 Bom. 227, 229 ; 
Qoevami v. Govardkanlalji (1890) 14 Xtom. 
641, 647. 

(r) 14 Bom. o 41, 562, supra. 


(e) Emritloll v. Kidd (1864) 2 Hyde 119. 

(0 Kavanji v, Wallace (1863) 1 B. U. 0. 113. 

(«) Fernandez v. Wray (1901) 25 Bom. 176. 

(w) Morris v. Jiaumgarten (1865) Coryton, 152. 

{w) (1881) 3 All. 91. 7 I. A. 106. 

{x) Kishadincy v. Kalli (1864) Cory ton, 24. 

(y) Ugar Chand v. Surajmal (1900) 2 Bora. L. R. 
605 ; Ourandiiia Mol v. Bam Das (1916) 
P. Ja. no. 112, p. 343. 



JURISDICTION. 


81 


it was held in a suit brought against him in Bombay in May 1889, that ho did not “ dwell ” S. 1 6. 

in Bombay, it not having been shown that he had purchased the house for a Bombay 

residence intending to come to Bombay from time to time and live in it (z). Where a 

person who was domiciled and resided in Mysore loft his house in charge of a servant, 

and hired a house in Madras to which he brought his wife and family, and apprenticed 

himself for a year to a Vakil in Madras, it was held in a suit brought against him in Madras 

some months after his residence there, that inasmuch as he had taken up his abode in 

Madras, meaning to remain there for several montlis, and was actually living there when 

the suit was instituted, he “ dwelled ” in Madras within the meaning of cl. 12 of the 

Charter (a). 

Carries on business. — These words also occur in cl. 12 of the Charter, and the 
decisions under that clause will ax)ply equally to cases arising under ss. 16, 19 and 20. 

For a person to be said to “ carry on business ” at a place, it is not necessary that ho 
should have an office or a regular place of business there. Thus a i^erson losiding in the 
mufassal who goes once or twice a week from the mufassal to a friend’s house in Cal" 
cutta, and does business there, will bo said to “ carry on business ” in Calcutta (6). Nor 
is it necessary that the business should be conducted by him 'personally (c). It may be 
carried on by an agerit employed by him, but it is necessary in that event that the fol- 
lowing throe conditions should concur, namely, — 

(1) The agent must be a special ayent who attends exclaswely to the business of 
the principal, and caiTies it on in the name of the principal, and not a general agent who 
does business for any one that pays him. Tims a trader in the mufassal, who habitually 
sends grain to Madras for sale by a finn of commission agents whose business it is to sell 
goods for others on commission, camiot be said to “ carry on business ” in Madras (d) . 

So a firm in England, carrying on business in the name A. B. cO Co., which employs 
upon the usual terms a Bombay firm carrying on business in the name of G. D. cb Co., 
to act as the English firm’s commission agents in Bombay, does not “ carry on busi- 
ness ” in Bombay, so as to render itself liable to bo sued in Bombay (e). 

(2) The person acting as agent must bo an agent in the strict sense of the term. 

The manager of a joint Hindu family is not an “agent” within the meaning of this 
condition (/). 

(3) To constitute “ carrying on business ” at a certain place, the essential part of 
the business must take place in that ploi^e. Therefore, a retail dealer in the mufassal 
who gains his livelihood by the profit upon sales of his goods in the mufassal cannot 
bo said to “ carry on business ” in Bombay, merely because ho has an agent in Bombay 
to receive his goods from Europe, and to make purchases for him in Bombay and to 
forward the same to him up-country. In order that such a dealer may be said to “carry 
on business” in Bombay, it must also be shown that the agent made sales on behalf 
of the dealer in Bombay (g). 

Has a British Indian Court jurisdiction to entertain a suit against a foreigner, who 
does not reside in British India, upon a cause of action that has arisen in a foreign coun- 
try ^ if the foreigner carried on business through an agent in the local limits of that Court’s 
jurisdiction ? This question was raised in a recent case before the Judicial Committee 
of the Privy Council, but it was not decided by their Lordshii)s (/»). 


2 ) Gosvami v. Ooverdhanlalji (1890) 14 Bom, 541. 
a) Srinivasa v. Venkata (1911) 34 Mad. 257, 
88 I. A. 129. 

(6) Oreeschundar v. Collins (1864) 2 Hyde 79. 

(c) Muthaya v. Allan (1881) 4 Mad. 209. 

(d) Chinnammal v. Tulukannatammal (1866) 

6 M. H. C. 140. 


(6) Khimji v. Forbos (1871) 8 B. IT. C. 102. 

(f) Annatnalai v. Murugasa (1903) 20 Mad. 644, 

30 I. A. 220. 

(g) Framji v. Hormasji (1865) 1 B. H. C. 220. 

(h) Annamalai v. Murugasa (1903) 20 Mad. 544 , 

30 I. A. 220. 
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Business. — A Hindu priest, who receives presents and offerings from his follow- 
ers in Bombay, and keeps an account thereof, cannot be said to “ carry on business ** in 
Bombay, though the offerings may be on so large a scale as to oblige him to employ ser- 
vants to collect and keep an account of them. The expression “ carry on business ” is 
intended to relate to business in which a man may contract debts and ought to be liable 
to be sued by persons having business transactions with him (i). Zamindan business is 
not business of the kind contemplated by s. 20 (j) or by s. 16 or s. 19. 

Personally works for jcaln. — The Government of this country cannot be 
said to “ work for gain,” for whatever income is obtain ed by it is held for the benefit 
the Indian Exchequer (^). 

17 . [S. 19.] Where a suit is to obtain relief respecting, 

Suits tor Immoveable Of Compensation for wrong to, immoveable 

KdiUionofdiffwent property situate within the jurisdiction of 

different Courts, the suit may lx? instituted 
in any Court within the local limits of whose jurisdiction any 
portion of the property is situate : 

Provided that, in respect of the value of the subject-matter 
of the suit, the entire claim is cognizable by such Court. 

Scope and object of the section. — The provisions of this section aro intended 
for the benefit of suitors, the object being to avoid plurality of suits (/). A sues B 
in a Court in district X on q> mortgage of two i^roperties one situate in district X and 
the other in district Y, The Court in district X has jurisdiction under this section 
to order the sale not only of the property in district X, but the property in district Y, 
and also to sell in execution of its decree the property in district Y (ol). It is not necessary 
for A to brmg two suits one in the Court in district X and the other in the Court in dis- 
trict Y. In the above case there are two iiroperties situate in different districts. It 
does not make any difference if it is one entire j)roj)erty situate in different districts {n). 
The same principle apiilies to suits for partition (o) and to suits for the rccoveiy of im- 
moveable property (p). But no partition can be made of pi operty situated outside 
British India (/Jp). * 

A sues in a Court in district X to recover possession of two properties one situate 
in district X and the other in district The suit is compromised as regards the pro- 
jicrty situate in district X. Tliis docs not take away the jurisdiction of the Court in 
district X to proceed with the suit as regards the property situate in district Y, unless 
it be shown that the comjiromiso was a mere contrivance to defeat the policy of the rule 
of procedure as to local jurisdiction {q). 

Chartered High Courts. — This section does not apply to Chartered High Courts 
in the exercise of their original civil jurisdiction (see s. 120). See notes to s. 16, “Chartered 
High Courts”. 


Ci) Qosvami v. Ooverdhanlalji (1890) 14 Bom. 204. 
(j) Nobin Chunder v. Buroda (1873V 19 W. 11 341 ; 

Anonymoiu Case (1876) 23 W. R. 223. 

(Id JDoya Narain v. Secretary of State (1887) 
14 Cal. 256, 273-74. 

(/) Harchand v. Lai Bahadur (1894) 16 All. 359. 
(m) Maaeyk v. Steel (1887) 14 Cal. 661 ; Qopi 
Mohan v. Doybaki (1892) 19 Cal. 13 ; 
Tinkowri v. Shib Chandra (1894) 21 Cal. 639. 


(n) Shurroop Chunder v. Amirrunisea (1882) 

8 Cal. 703. 

(o) Khntija v. Ismail (1889) 12 Mad. 380. 

(p) Kubra Jan v. Ram Bali (1908) 30 All. 600. 
ipp) Ramacharya v. Anantacharya (1893) 18 Bom. 


i small. (1889) 12 Mad. 380 : Kubra 
Jan V. Ram Bali (1908) 30 All. 600. 
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18. [ S. I6A. ] (1) Where it is alleged to be uncertaia 

within the local limits of the jurisdiction 
of of which of two or more Courts any im- 
uncertato ” movcable property is situate, any one of 

those Courts may, if satisfied that there is 
ground for the alleged uncertainty, record a statement to that 
effect and thereupon proceed to entertain and dispose of any 
suit relating to that property and its decree in the suit shall 
have the same effect as if the property were situate within the 
local limits of its jurisdiction : 

Provided that the suit is one with respect to which the 
Court is competent as regards the nature and value of the suit 
to exercise jurisdiction. 

(2) Where a statement has not been recorded under sub 
section (1), and an objection is taken before an appellate or 
revisional Court that a decree or order in a suit relating to 
such property was made by a Court not having jurisdiction 
where the property is situate, the appellate or revisional Court 
shall not allow the objection unless in its opinion there was, at 
the time of the institution of the suit, no reasonable ground for 
uncertainty as to tlie Court having jurisdiction with respect 
thereto and there has been a consequent failure of justice. 

“ A nd there has been a consequent failure of justice/^ — Those woi'cls 
arc new. They }iave boon added in oi*dor still further to restrict tlio taking of technical 
objections as to jurisdiction. 

19. [ S- 18. ] Where a suit is for compensation for wrong 
done to the person or to moveable property. 
Suits for compe isiitiou if the wrong was done within the local 

vvro i (s pjraoa or r • • T a.' i: 1 

moveables. limits oi tliG jurisdictioii ot 0116 Uourt and 

the defendant resides, or carries on business, 
or personally works for gain, within the local limits of the 
jurisdiction of another Court, the suit may be instituted at 
the option of the plaintiff in either of the said Coiuts. 

Illustrations, 

(a) A, residing in Delhi, beats B in Calcutta. B may sue A either in Calcutta or 
in Delhi. 

(d) A, residing in Delhi, publishes in Calcutta statements defamatory of B, B may 
sue A either in Calcutta or in Delhi. 

Torts committed beyond British India. — ^This section contemplates torts com- 
mitted in British India. Cases of torts committed beyond the limits of British India 


Ss. 

18 . 19 . 
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fall,, it]^is submitted, within s. 20, and a Court in British India has jurisdiction to enter- 
tain a suit for damages for such tort, provided the defendant resides within the local 
limits of the jurisdiction of the Court at the time of the suit (?*). 

20. [ s. 17. ] Subject to the limita- 

*detod^‘t 9 tious aforesaid, every suit shall be instituted 
or cause of action CoUlt Wit hin the local limits of whoSe 

jurisdiction — 

(a) the defendant, or each of the defendants where there 

are more than one, at the time of the commence- 
ment of the suit, actually and voluntarily resides, 
or carries on business, or personally works for 
gain ; or 

(b) any of the defendants, where there are more than 

one, at the time of the commencement of the 
suit, actually and voluntarily resides, or carries 
on business, or personally works for gain, pro- 
vided that in such case either the leave of the 
Court is given, or the defendants who do not 
reside, or carry on business, or personally work 
for gain, as aforesaid, acquiesce in such institu- 
tion ; or 

(c) the cause of action, wholly or in part, arises. 

Explanation I. — Where a person has a permanent dwel- 
ling at one place and also a temporary residence at another 
place, he shall be deemed to reside at both places in respect of 
any cause of action arising at the place where he has such 
temporary residence. 

Explanation II. — corporation shall be deemed to carry 
on business at its sole or principal office in British India or, 
in respect of any cause of action arising at any place where it 
has also a subordinate office, at such place. 

Illustrations, 

(a) A is Q> tradesman in Calcutta. B carries on business in Delhi. B, by his agent 
in Calcutta, buys goods of A and requests A to deliver them to the East Indian Railway 
Company. A delivers the goods accordingly in Calcutta. A may sue B for the price of 
the goods either in Calcutta, where the cause of action has arisen, or in Delhi, where 
B carries on business. 


(r) See Qovindan Nair v. AohiUha Menon (1910) 39 Mad. 433, 439. 
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(b) A resides at Simla, Rat Calcutta and C at Delhi. A, B and G being together g, 20. 

at Benares, B and C make a joint promissory note payable on demand, and deliver it 

to A may sue B and C at Benares, where the cause of action arose. He may also 

sue them at Calcutta, where B resides, or at Delhi, where C resides ; but in each of 

these cases, if the non-resident defendant objects, the suit cannot proceed without the 
leave of the Court. 

Alterations in the section. — The words “ wholly or in part ” in cl. (o) are 
new. Explanation III to s. 17 of the Code of 1882, which related to causes of action 
in case of contracts, has been omitted in view of the addition of the words “ wholly or 
in part ” in cl. (c). See notes below “ Cause of action in suits on contracts.” 

Chartered High Courts. — This section does not apply to Chartered High 
Courts in the exercise of their original civil jurisdiction (see s. 120). 

Scope of the section. — The provisions of this section are to }:>e road subject to 
the ijrovisions of sections 16 and 19 («). At common law, actions are transitory, such as 
actions on tort or contract, or local, such as actions of ejectment from land. Section 
16 deals with local actions. Sections 19 and 20 deal with transitory actions. If we 
divide actions into real, personal, and mixed, we may say that section 16 deals with real 
and mixed actions. Mixed actions stand midway between real and personal actions; 
suits for compensation for wrong to immoveable property are an example of this kind. 

Real actions, that is, actions against the res or property, must be brought in the forum 
rel sitoe, that is, the place where the property is situate ; and so must mixed actions. 

But personal actions may bo brought in any place where the defendant can be found and 
hence they are called transitory actions as distinguished from local actions. 

The present section provides that suits falling under it may be brought at the 'plain- 
tiffs option (1) either where the cause of action arises or (2) where the defendant resides, 
or carries on business, or pei'sonally works for gain (/). 

Actually and voluntarily resides.— Soo notes under the same head on 
p. 80 above. Note that the word “ residence ” in this section comprises also the 
temporary lodging of a defendant in respect of a cause of action arising at the place 
wliere he has such temi)orary lodging : see Explanation I to the section. 

Carries on business. — See notes under the same head on p. 81 above. With 
this read Explanation II. 

Acquiesce. — Under the Code of 1882 it was held that if a defendant, who did not 
reside within the local limits of the Court in which the suit was brought, did not apply 
for a stay of proceedings under section 20 of that Code, ho should be deemed to have 
“acquiesced ” within the meaning of clause (b) (n). But section 20 of the Code of 1882 
has been omitted from this Code, there being sufficient provision made for transfers 
under section 22 of this Code. It would, therefore, seem that a defendant, who does not 
^Pply O' transfer under section 22 will be deemed to have “acquiesced *’ within the 
meaning of clause (b) of the present section. 

Leave of Court. — The leave to sue referred to in clause (b) may be given even 
after the institution of the suit (v). 


(») Fazhtr Rahim v. Dwarka Nath (1903) 30 
Cal. 463. 

(0 Ratnoifiri v. Vava (1890) 19 Mad. 477. 

(u) Venkata v. Krishnasami (1883) 6 Mad. 344 ; 


Ramavpa v. Ckinpat (1906) 30 Bom. 81, 

(v) NarayanT. Secretary of State (1906) 30 Born* 
670. 
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S. 20. CftUSe of Action* — “ Cause of action ” means every fact which it would be neces- 

sary for the plaintiff to prove in order to support his right to the judgment of the Court. 
It does not comprise every piece of evidence which is necessary to prove each fact, but 
every fact which is necessary to bo proved to entitle him to a decree {w). It is a bundle, 
in other words, of essential facts which it is necessary for the plaintiff to prove before 
he can succeed in the suit (a:). It has no relation whatever to the defence which may 
be set up by the defendant, nor does it dej^end upon the character of the relief i:>raycd 
for by the plaintiff. It refers entirely to the grounds set forth in the plaint os the cause 
of action, or, in other words, to the media upon which the plaintiff asks the Court to 
arrive at a conclusion in his favour {y). A cause of action, it need hardly be stated, 
must be antecedent to the institution of the suit ( 2 ). 

Cause of action in suits on contracts. — In a suit for damages for breach of con- 
tract, the cause of action consists of the making of the contract and of its breach in the 
place where it ought to bo x>crfornicd («). Hence in the case of a contract, the whole 
cause of action would be said to have arisen at a particular place, say Poona, if the con- 
tract was made in Poona and the bicach of it also took place at Poona. But if the con 
tract was made inBelgaum, and the breach took place at Poona (where it was to be jier- 
formed), or if it was entered into in Poona, and the breach took place in Belgaum (where 
it was to be performed), part of the cause of action would be said to have arisen in 
Belgaum and j^art in Poona. If the lohole cause of action arose in Poona, a suit on the 
contract could bo brought in the Court at Poona. If part only of the cause of action 
arose in Poona, and part in Belgaum the suit may be instituted in the Poona Court 
or in the Belgaum Court (6) [see cl. (c)l. 

As regards the making of a contract it may bo said that a contract will be presumed 
to have boon “ made ” at the place where, on the face of it, it purports to have Ix'.en 
made, though it may have been actually made elsewhere. Thus a iDromissory note 
dated at Bollaiy will bo iircsumed to have been made at Bellary, though it may have 
been actually signed at another place (c). When a contract is concluded by postal 
communication, it will be deemed to have been “ made ” at the place where the letter 
of acceptance is posted (d). And where the acceptance of a proposal consists of the por- 
tormanco of the condition of the proposal, the contract will be deemed to have been 

‘‘made” at the place whore the condition is performed (e). residing at Karwar 

sends a sum of money to his agent in Bombay to pay the same to B, a resident of Bom - 
bay, if B undertakes to purchase goods for him in Bombay and ship them to him at 

Karwar. B receives the money, but fails to ship the goods. A sues B at Karwar to 

recover the amount paid to him. The Court at Karwar has no jurisdiction to entertain 
the suit, for the whole cause of action arose in Bombay. The contract is made in 
Bombay, for the money is received by B in Bombay. And the place of performance 
is also Bombay, for the goods are to be purchased in Bombay and shipped from that 
pl€W3e if). 


fwO Read t. Broum (1888) L. B. 22 Q. B. B. 128, 
181; MuHi\. Bhola Ram (1893) 10 All. 
165 (F. B.] 

<«) DTtanjiahato v. Ffordo (1887) 11 Bom. 649 ; 
M^uaa V. Manilal (1906) 29 Bom. 36«; 
Raghoonath v. Qobtndnarain (1895) 22 
Oal. 451. 

(i/) Ohand Kour v. Partdb Singh (1889) 16 Cal. 98, 
102, 161. A. 166. 

(2) Mahart Oobind v. Jianir Debendrabala (1919) 
4 Pat. L. J. 887, 393. 

(«) DhunjialM v. Fforde (1887) 1 1 Bom. 649, 662; 
Rampurtab v. Prertisuk (1891) 16 Bom. 93 * 


Dobson V. Bengal Spg. and Wvg. Co. (1897) 
21 Bom. 126 ; Seshagiri v. Nawab Askar 
(1904) 27 Mad. 494. 

(d) lihag Singh v. Labh Singh (1916) P. B. no. 
93, p. 281 ; Punjab Mutual Hindu Family 
Relief Fund v. SardaH (1918) P. B. no, 98, 
p. 325 ; Sita Ram v. Ram Chandra (1918) 
P. B. no. 20, p. 106. 

(c) Meenakshi v. Mule (1905) 28 Mad. 19. 

(a) Kamisetti v. Katha (1904) 27 Mad. 365. 

(«) v, Thompson (1905) 32 Cal. 884. 

(/) Daddbhai v. Diogo (1894) 18 Bom. 43. 
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As regards breach of a contract, it is to be noted that where a place is named in ' S. 20. 
the contract for its x)erformance, the suit may be brought in the Court witldn the local 
limits of whose jurisdiction the contract was to bo performed or performance thereof 
completed. Where no place of performance is named in the contract, the intention of 
the parties must guide the Court in determining the place of pierformance {g). The 
mere fact that the creditor is described in a promissory note as residing at K does not 
make K the place of payment so as to give jurisdiction to the Court at K {h). Further, 
if any money is or becomes payable by one party to a contract to another in performanco 
of the contract, and the money is not paid, the suit may be brought in the Court within 
the local limits of whose jurisdiction such money was expressly or impliedly payable. 

Thus where A and JB entered into an agreement at Rutlam to carry on business in part- 
nershiji at Muttra, and after the business was carried on for some time the partnership 
was dissolved, and a sum of Rs. 1,00,000 was found due by to A on taking the accounts 
at Muttra, it was held by their Lordships of the Privy Council that A could sue B at 
RuLlam to recover the amount, that being the place whore the contract was made, or 
he could sue him at Muttra, that being the x^lf^ce whero the balance was struck and the 
amount became due and payable (i). Similarly, if goods are sold according to sample 
in Bombay and they are paid for in Bombay, but under the contract they are to bo 
delivered at Allahabad, the purchaser may sue the vendor in the Allahabad Court for 
recovering back the price of tho goods if they are not according to the sample. The 
circstion in such a case is whether the place of delivery is an essential part of the con- 
tract {j). In a Bombay case, A, a merchant in Bombay, ordered goods from R, a com- 
mission agent at Phulgaon. A sued B in Bombay for the amount due to him at the foot 
of the accounts between him and B. The Court held that as (1) instructions were sent 
by A to R from Bombay, (2) accounts wore rendered to A at Bombay, and (3) demand 
was made for the payment of the amormt due from Bombay, the payment of money was 
to be in Bombay, and a material part of tho cause of action arose in Bombay (A:). But 
where A sued R at Madras for services rendered to R at Hyderabad whore also the con- 
tract was made, alleging that after the work had been done, R promised to pay in 
Madras, it was hold that as there was no consideration for the promise to pay in 
Madras, there was no contract in law to pay in Madras, and therefore there was no 
breach of a contract in Madras so as to enable A to sue R in Madras (1). 

D draws a hundi at Benares on his firm at Bombay in favour of B. P. & Co., a finn 
at Calcutta. The hundi is then endorsed by B. P. & Co. at Calcutta to P. Tho endorse- 
ment having taken place in Calcutta, part of tho cause of action arose at Calcutta. 

P may therefore sue D in the Calcutta High Court after obtaining leave to sue under 
clause 12 of the Charter {m). No leave would bo necessary under the present section if the 
endorsement look place outside the limits of tho original jurisdiction of a Cliartercd 
High Court. 

Before leaving this subject it may be observed that tho corresponding section of the 
Code of 1882 contained an Explanation being Explanation III, which ran as follows : 

“ Explanation III , — In suits arising out of contract, tho cause of action arises within 
tlie mea n i n g of this section at any of tho following places, namely : 

(i) the place where the contract was made ; 


Dhunjisha v. Fjords (1887) 11 Bom. 640 ; 
Muhamrrmd v. Muhammad (1016) P. B. 
no, 2, p. 3. 

ih) Raman v. Oopalachari (1^) 81 Mad. 223. 

(i) JAjxkmee Chund v. Z^mar Mvl (1800) 8 
M. I. A. 291 ; Darragh db Co, v. Purshotam 
(1881) 4 Mad. 872. 


<i) Sheo Charan v. Taj Bhai (1917) 39 All. 368. 

(Jfc) MotUal V. Surajmai (1906) 80 Bom. 167. 

(l) Seshagiri Row v. Nawab Askur Jung (1907) 

30 Mad. 488. See also Kamisetti v. Katha 
(1904) 27 Mad. 355. 

(m) Raghoonath v. Qobindnarain (1895) 22 Cal. 

451. 
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(ii) the place where the contract was to be performed or performance thereof 
completed ; 

(iii) the place where, in performance of the contract, any money to which the 
suit relates was expressly or impliedly payable,’* 

That Explanation was added into the old section in the year 1888 to remove a doubt 
as to whether a suit on a contract could be instituted in the Court within the local limits 
of whose jurisdiction the cause of action arose only iyi part. The doubt arose from the 
fact that that section provided for the institution of a suit in the Court witliin the local 
limits of whose jurisdiction “the cause of action” arose, and it was not clear whether 
the cxjiression “cause of action” meant the whole cause of actiun or included also a part 
of the cause of action. Explanation III left no doubt that a suit on a contract could be 
instituted in a Court within the local limits of whose jurisdiction the cause of action arose 
wholly or in part. As Explanation III was confined to suits on contracts only the ques- 
tion arose whether a suit other than one on a contract could bo instituted in a Court 
within the local limits of whoso jurisdiction the cause of action arose in jxirt only, and it 
was hold that as in the case of suits arising out of contract, so in the case of other suits, 
rt was enough to give a Court jurisdiction over the suit if the cause of action arose 
in part only within the local limits of the Court (n). The addition of the words ‘‘wholly 
or in part ” in cl. (c) after the words “ cause of action ” makes it quite clear that a suit, 
ivhfiher it arises out of contract or not, may be instituted in a Court within the local limits 
of whoso jurisdiction the cause of action arose wholly or in part (o). It has also 
ri-ndercd Explanation III unnecessary, and the same has accordingly been omitted. But 
decisions bearing on that Explanation are still good law, and they have been retained 
in the present commentary. 

Causeof action in other suits. — suit for restitution of conjugal rights may bo 
brought in the Court of the place where the husband resides, or it may be brought in the 
Court of the place where the wife resides (p). A suit by a guardian for the custody of 
his ward removed by the defendant from Allahabad to Tjahore may be brought in the 
Court at Lahore, or it may bo brought in the Court at Allahabad {g). A suit for damages 
for infringement of a trade mark may bo brought in the Court of the place where the 
defendant resides or in the Court of the jilace where the defendant x^^blishes advertise- 
ments constituting infringement of the trade mark (r). 

Place of suing: where a decree is Impeached on the ground of fraud 

(1) A obtains a decree against B in the Court at Krishnagar (in Nadia). The 
decree is sent for execution to the Court at Katwa (in Burdwan). In execution of the 
decree j5’s property in Katwa is sold by the Katwa Court. B sues A in the Katwa Court 
(1) to have the decree set aside on the ground that it was obtained by fraud, and (2) to set 
aside the sale. The question is whether the Katwa Court has jurisdiction to entertain 
the suit. Here the cause of action consists of two parts, one of which arose at Krishna 
gar, being the passing of the decree, and the other at Katwa, being the sale of B’s pro 
perty there. Part of the eause of action having arisen at Katwa, the Katwa Court has 
jurisdiction to entertain the suit under this section, though the decree sought to be set 
aside was -passed by the Krishnagar Court {s). 


(n) See Bankc Behari Lai v. Pokhe Ram (1903) 

25 All. 48. 

(o) Salip Ham Chaha Mai (1911) 34 All. 49, 63. 
(j>) I^uagof V. Bai Suraj (1894) 18 Bom. 310. 

As to suits tmder the Indian Divorce Act, 
1809. see Nussenoanjee v. Elenora (1913> 


38 Bom. 126. at p. 148. 

(g) Sarat Chandta v. Forman (1890) 12 All. 213. 

(r) KhesMra Pal v. Pancham Sxngh 0916) 37 
All. 44. ^ 

(«) Kedar Nath v, Prosonna Kumar (1901) 6 Oal. 
W. N. 559. 


« 
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(2) A obtains a decree against B in the High Court of Calcutta. The decree is S. 20. 

transmitted for execution to the District Court of Cawnpore. A applies for execution of 

the decree to the District Court of Cawnpore by attachment and sale of H’s projiorty in 
Cawnpore. B sues A in the District Court of Cawnpore (1) for a declaration that the 
decree is inoperative the same having been obtained by fraud, and (2) for an injunc- 
tion restraining A from executing the decree against his property in Cawnpore. Hero 
also part of the cause of action having arisen at Cawnpore, namely, the application by 
A to the Cawnpore Court to attach B’s property in Cawnpore, the Cawnpore Court has 
jurisdiction to entertain the suit, though the decree impeached as fraudulent was passed 
by the High Court of Calcutta (0- 

(3) A obtains a decree against B in the Small Cause Court at Calcutta. The 
decree is transferred for execution to the Munsif’s Court at Agra. B sues A in the Mun- 
sif’s Couit at Agra to have the decree set aside on the ground that it was obtained by 
fraud. Has the Agra Court jurisdiction to entertain the suit ? It has boon held that 
it has not, for the suit being solely to sot asido the decree, there is no part of the cause of 
action that has arisen in Agra. The only cause of action is the obtaining of the decree 
by fraud and it arose in Calcutta where the decree was obtained (i/). 

Suits against corporations: Explanation II. — Irrespective of the Companies 
Act, the domicile of a trading company is fixed by the situation of its principal place of 
business (?;), that is to say, its chief office, where the central management and control 
are actually to be found (w). In the case of a company registered under the Companies 
Act the controlling power is, as a fact, generally exercised at the registered office, and that 
office is therefore, not only for the purposes of the Act, but for other purposes, the 
IJi’incipal j)lace of business (a). This is not, however, neoesaarily the case (ij); and the 
question whether that or some other jdace is the principal place of business of the 
company is in each case a pure question of fact to be determined upon a scrutiny of 
the course of business and trading (/). 

Clause 136 of the Charter. — As already stated, sections 16 and 20 do not apjily 
to Chartered High Courts. Under clause 12 of the Charter, the High Courts of Calcutta. 

Ma<lr6i8 and Bombay are empowered to try the following suits in the exercise of their 
ordinary original civil jurisdiction : — 

I. Suits for landy if the land is situated wholly within the local limits of the said 
. jurisdiction ; or, if a part thereof only is situated within the said limits, 
with the leave of the Court previously obtained. 

II. Suits oilier than those for land, 

(i) if the whole cause of action has arisen within such limits ; 

(ii) if part only of the cause of action has arisen within such limits with the 

leave of the Court previously obtained ; 

(iii) if the defendant, at the time of the commencement of the suit, dwells, or 

carries on business, or personally works for gain, within such local limits. 


(0 Banke Behnri v. Pokhe Ram (1903) 25 All. 48 ; 
Jawahir v, Nekiram (1914) 37 All. 189 ; 
Khushali Ram v. Ookul Chand (^1917) 39 
All. 607. Contra Dan Dayal v. MunnatJal 
(1914) 36 AU. 664. 

(m) Vmrao Singh v. Hardeo (1907) 29 AU. 418. 
(i?) Jones V. Scottish Accident Insurance Co. 

11686) 17 Q. B. D. '421. 

(%$) Ibid; De Beers Consolidated Mines, Ltd. v 


notes [19061 A. C. 455, 458. 

(x) Watkins v. Scottish Imperial Insurance Co. 

(1889) 23 Q. B. D. 285. 

(y) Keynsham Blue Lias Co. v. Barker (1863) 

2 H, C. 729. 

(z) Ds Beers Consolidated Mines, Ltd. v. Hovse 

[1906] A, 0. 455. Halsbury vol. V, p. 15, 
Art. 6. 
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Distinguishing cl. 12 of the Charter from the provisions of the present section, it 
may be said that in the case of a suit other than a suit for land, a Chartered High Court 
has no jurisdiction to entertain the suit, unless the whole cause of action has arisen 
within the local limits of its ordinary original civil jurisdiction, or if part only of the 
cause of action has arisen within sucli limits, unless the leave of the Court has been 'previous- 
ly obtained. No such leave is necessary if the suit is brought in a Court to which the 
provisions of the present section apply : see cl. (c). 

Suits against non-resident foreigners. — We now proceed to consider tlie 
applicability of the section where the defendant is a foreigner residing out of British India. 
If a foreigner (that is, a non-British subject) resides, or himself carries on business, 
or personally works for gain, in British India, it is clear that he is amenable to the 
jurisdiction of British Indian Courts. But what if a foreigner does not reside or does 
not himself carry on business, or personally work for gain, in British India, and 

(1) the cause of action arises within the local limits of a British Indian Court, or 

(2) the cause of action also does not arise within the local limits of any British 

Indian Court (i.e., it arises in a foreign country), but ho carries on business 
through his agent within the local limits of a British Indian Court ? 

As to case (1), it is settled that a non-resident foreigner, who is a subject of a protec- 
ted Native State, may bo sued in the Court of British India, if the cause of action arises 
within the jurisdiction of such Court (a). Thus it A, a subject of the Native State 
of Sangli, and resident therein, borrows money from B at Belgaum, B may sue A for re- 
covery of the money in the Belgaum Court, for the cause of action has arisen at Belgaum. 

As to case (2), the point was raised in a recent case before their Lordships of the 
Privy Council, but was not decided by their Lordships (6). 


Objections 

diction. 


21. [iVew.] No objection as to tbe place of suing stall 
be allowed by any appellate or re visional 
Court unless such objection was taken in 
the Court of first instance at the earliest 
possible opportunity and in all cases where issues are settled 
at or before such settlement, and unless there has been a conse- 
quent failure of justice. 


This section is now. It proceeds on the lines of the Suits Valuation Act, 1887> 

s. 11. 

Scope of the section. — This section relates to objections as to the place of suing 
and has reference to sections 15 to 20 above. The section does not deal with objections 
going to the nullity of a decree or order on the gromid of want of jurisdiction. Thus 
the Court of a district subject to the Code of Civil Procedure has no jurisdiction imder 
s. 17 to entertain a suit so far as it claims a sale of mortgaged laud situated m a scho, 
duled district [see. s. 1 (3)]. If a decree, therefore, is passed by such a Court for a sale 
of land so situated, it con be set aside although no objection was taken to the 
jurisdiction in the Court of first instance (c). 


(a) Bam Bavji v. Pralhaddas (1896) 20 Bom. 133 ; 
Qirdhar v. Kassigar (1893) 17 Bom. 682 ; 
Tadepalli v. Natoab Sayed (1900) 29 Mad. 
69; AnmmcUai v. Murugasa (1903) 26 
Mad. 544, 30 1. A. 220 ; BarnblvU v. iSAan- 
^(1901) 26 Bom. 528. 


(5) Annamalai v. Murugasa (1903) 20 Mad. 644, 
30 I. A. 220. 

(c) Setrueharlu v. Maharaja of Jeypwr (1919) 
40 I. A. 151, 42 Mad. 813. 
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Absence of Jurisdiction. — Where a Court ha^ no inherent jurisdiction over the S. 21* 
subject-matter of a suit, its decree is a nullity, though the parties may have consent- 
ed to the jurisdiction of the Court (d). The reason is that jurisdiction over the subject- 
matter of a suit is given only by law, and cannot bo conferred by consent ot parties* 

When the Judge has no inherent jurisdiction over the subject-matter of a suit, the 
parties cannot, by their mutual consent, convert it into a proper judicial process^ 
although they may constitute the Judge their arbitrator, and be bound by his decision 
on the merits when those arc submitted to him ’* (e). Sec notes below, “ Waiver of 
plea to jurisdiction.” See also Presidency Small Cause Court Act, 1882, s. 20. 

Objection to jurisdiction, when to be raised. — The plea of want 
of jurisdiction may be taken at any stage of the proceedings (/). Thus it may be taken 
for the first time in apx)eal (g), or in second appeal (A), or revision (f), and even after 
remand by the High Court in second appeal (j), provided that in all these cases the 
objection is patent on the face of the proceedings. When a decision given by a Court having 
no inhei'ent jurisdiction to try a case is sought to be set aside in revision, the High Court 
may, in the exercise of its discretion, refuse to set aside the order if greater evil will result 
from setting aside the order than from allowing the order to stand {k). 

In a recent cose, when the objection to jurisdiction was taken in the Court of the 
first instance, but it was not taken on appeal to the High Court nor on the appeal to tlio 
King in Council, and the ijomt was again raised in argument before the Privy Council 
their Lordships entertained the objection, and said : “ Seeing that it is a question of 
jurisdiction, and depends on no disputed facte, their Lordships .are of opinion that they 
cannot decline to entertain it although it is not specifically raised on the appeal, more 
especially as it necessarily j) resented itself in the argument (/). 

There are two cases, however, in which an objection on the ground of want of juris- 
diction will not be allowed by an appellate* or rovisional Court, namely : — 

1. Whore a suit has been instituted in a Court which, having regard to the provi- 
sions of ss. 15 to 20, has no jurisdiction to entertain it. In such a ca*e it is provided by 
the present section that the objection as to jurisdiction will not be allowed in appeal or 
in revision, (1) unless such objection was taken in the Court of first instance at the 
earliest possible opportunity and in all cases where issues are settled at or before such 
settlement, and (2) unless there has been a consequent failure of justice {ni). Note 
that the section is confined to objections to jurisdiction as regards the place of suing. 

2. Where a party has under-valued his claim, and brought the suit in a Court which 
would have had no jurisdiction to try the suit had the suit been properly valued. In f 
such case, it is provided by the Suits Valuation Act, 1887, s. 11, that the objection as to > 
jurisdiction will not be entertained in appeal or in revision, ( 1) unless the objection was 
taken before the Court of first instance at or before the settlement of issues, or (2^ 


(d) RajlaJcshmi v. Katyayani (1910) 38 Cal. 689, 

668-669. 

(e) Ledgard v. Bull (1887) 9 All. 191, 13 I. A. 184. 

Minakshi v. Subramanya (1888) 11 Mad. 26, 
14 T. A. 160 ; Babaji v. Lakshmibai (1885) 
9 Bom. 260 ; Prabhakarbhat v. Vishwam- 
bhar (1884) S Bom. 318, 317 ; Oovernment 
of Bombay v. Hanmalsingji (1872) 9 B. H, C. 
242. See Holsbury’a Laws of England, 
Vol. 1, p. 442. 

CO Nidhi Lai v. Mazhar Eutain (1885) 7 All. 230. 
(g) Ramayya v. Sttbbarayudu (1890) 13 Mad. 25 ; 
Motilal V. JamnadoB (1865) 2 B. H. 0. 40. 


{h) Dapuji V. TJmedbhai (1871) 8 B. H. C. A. 
C. 245 ; Sxdhesioar v. Harihar (1888) 12 Bom . 
155; Sayad v. Nana (1889) 13 Bom. 424 ; 
Velayudam v. Arunachala (1890) 13 Mad. 
273 ; Narayan v. Qangaram ^909) 33 
Bom. 664, 667. 

(i) Bibi Ladli v. Bibi Raje (1889) 13 Bom. 650 . 

0) Keshav v. Vinayak (1889) 23 Bom. 22. 

ik) Dayaram v. Oovardhandas (1Q04:) 28 Bom. I’iB. 

(I) Maha Prasad v. Ramani Mohan (1914) 

42 Cal. 116, 136, 41 I. A. 197, 204. 

(w) Ratti Ram v. Kundan Lai (1914) P. II no. 
87. p. 316. 
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S. 21. unless the under-valuation has prejudicially aflfected the disposal of the suit on its 
merits (n). 

In a recent case a suit which, having regard to its pecuniary value, ought to have 
been instituted in a Court of a lower grade was instituted in a Court of a higher grade, 
but no objection was taken to it by the defendant. An appeal from the decree was 
preferred to the High Court. The defendant contended that having regard to the value 
of the subject-matter of the suit, the appeal lay only to the District Court and that the 
appeal to the High Court was not competent. The Judicial Committee held that the 
defendant not having objected to the jurisdiction of the trial Judge, could not dispute 
the jurisdiction of the High Couit to entertain the appeal (o). 

Waiver of plea to jurisdiction. — ^Where a Court has no jurisdiction over the 
subject-matter of a suit, no waiver on the part of the defendant can confer jurisdiction 
upon the Court. “ When no jurisdiction exists no action on the part of the plaintiff, 
no inaction on the part of the defendant, can invest the Court with any of the elements 
of power or of vitality, so as to convert the proceeding before it into a proper judicial 
process*’ (p). The question of waiver to the plea of jurisdiction can only arise where 
a Court has jurisdiction over the subject-matter, but there are irregularities in the 
initial procedure which, if objected to at the time, would have led to the dismissal of 
the suit. As observed by their Lordships of the Privy Comicil “ when in a cause 
which the Judge is competent to try, the parties without objection join issue and go 
to trial upon the merits the defendant cannot subsequently dispute his jurisdic- 
tion upon the ground that there were irregularities in the initial procedure which, if 
objected to at the time, would have led to the dLsmissal of the suit” {q). A sues B 
for infringement of a patent in the Court of a Subordinate Judge. The Subordinate 
Judge has no jurisdiction to try the suit and it ought to have been instituted in the Dis- 
trict Court. A then applies to the District Court under s. 24 below for a transfer of the 
suit to its file. B may object to the transfer, for an order of transfer under s. 24 could 
not be made unless the suit was in the first instance brought in a Court having jurisdiction . 
If B docs not object, and the order of transfer is made, it is open to him to object oven 
after the order has been made, and the Court is bound to entertain the objection. But 
if ho waives his objection to the trial of the suit by the District Court, and agrees that 
the case should be tried on its merits by that Court, he will be precluded by reason of 
his consent from subsequently disputing the jurisdiction of tho Court. Note that hei*e 
the District Court has jurisdiction to try tho suit. But the suit having been first brought 
in the Court of a Subordinate Judge which had no jurisdiction to try the suit, tho District 
Court could not transfer the suit to its file. If the order of transfer is made, it is an 
“irregularity in tho initial procedure,” and if no objection is made thereto, tho decree 
will bind the parties. In the undermentioned case, there was no evidence of waiver 
of tho plea to the jurisdiction on the part of J5, and tho Privy Council held that A’s suit 
having been brought in tho Court of tho Subordinate Judge should be dismissed (r). 

Objection to jurisdiction : procedure to be followed.— Where a suit 
is instituted in a Court that has no jurisdiction to entertain it, tho proper course is not 


(n) See Hamidunnissa v. Qopal (1897) 24 Cal. 661 

[a case of over vahiatlonj Jose Antonio v. 
Francisco (1910) 35 Bom. 24. See also 
Rajlakshmi v. Kaiyayani (1910) 38 Cal. 
638, 666-672. 

(o) Rachappa v. Shidappa (1919) 46 I. A. 24; 

21 Bora. L. B. 489. 

(p) Rajlakshmi v. Katyayani (1910) 88 Cal. 639, 

669. 

(ff) Ledgard v. Bull (1887) 9 AIL 191, 13 I. A. 134 ; 
Naro ▼. Anpurnabai (1887) 11 Bom. 160, 
170, 171 ; Sankamani v. Tkoran (1890) 


18 Mad. 211 ; Kondaji v. Anau (1883) 
7 Bora. 448 ; Fakharuddin v. Official 
Trustee of Bengal (1882) 8 Cal. 178, 191- 
192, 8 I. A. 197 ; Khenna v. Budoloo 
(1881) 6 Cal. 251 ; Sadasiva v. Ramalinya 
(1875) 15 B. L. R. 383, 2 I. A. 219 ; Jose 
Antonio v. Francisco (1910) 35 Bom. 24 ; 
Haghu Singh v. Usuf Ali (1919) 4 Pat. L. J. 
202 . 

(r) Ledgard v. Bidl (1887) 9 All. 191, 200, 13 I. A. 
134, 142. 
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to dismiss the suit, but to return the plaint to the plaintiff to be presented to the proper 
Court, and this may be done at any stage of the suit (s). See O. 7, r. 10. 

22. [S. 22.] Where a suit may be instituted in any one 

of two or more Courts and is instituted in 
i-ower to transfer suits one of sucK Courts, anv defendant, after 

which may be instituted In ..i 

more than one Court. iiotice to tJie Other paities, may, at the 

earliest possible opportunity and in all 
cases where issues are settled at or before such settlement, 
apply to have the suit transferred to another Court, and the 
Court to which such application is made, after considering 
the objections of the other parties (if any), shall determine 
in which of the several Courts having jurisdiction the suit 
shall proceed. 

Power of Court to stay suit pending: before it. — Sections 22-24 deal with 
the power of the Court to transfer, not with the power of the Court to stay. But a Couii 
has inherent jurisdiction to stay any suit which is an abuse of the process of the Court. 
Whether the institution of a suit in a particular Court is an abuse of the process of the 
Court is a question of fact in eeich case. A sued B in the Bt)nibay High Court for dam- 
ages for defamation alleged to be contained in the Bombay Gazettn^ a daily journal pub- 
lished in Bombay. A and B both reside at Wardha in the CJentral Provinces. B ap- 
plies for an order that the suit be stayed and the plaint returned to A in order tliat, 
if A thought proj>er, it may be presented to the Court at Wardha. The grounds of tlie 
application are that neither he (B) nor the plaintiff (^) resides or carries on business in 
Bombay, and that all his (i5’s) witnesses reside at Wardha. These facts are not suffi- 
cient to support B’s aiJplication for a stay of the suit in the Bombay Court if). 

After notice and at or before settlement of Issues — The words of this sec 
tion are mandatory, and therefore notice must bo given before the application is 
made, and the application must be made, in a case where issues are settled, at or before 
such settlement (u). 

Power of High Court to stay suit pending in another Court See notes 

under the same head to O. 39, r. 1. 

23. [Ss. 22, 23, 24.] (1) Where the several Couxts 

having jurisdiction are subordinate to the 
To what Court application Same Appellate Court, an application under 
section 22 shall be made to the Appellate 
Court. 


(2) Where such Courts are subordinate to difEerent 
Appellate Courts but to the same High Court, the application 
shall be made to the said High Court. 


(s) See PrabJiakarbhat v. Viahwambliar (1884) 

8 Bom. 313 ; BabaH v. Lakshmibai (1885) 

9 Bom. 266; Ladhaji v. Bari (1899) 23 
Bom. 679 ; Mnttirulandi v. KoUnnyan 
(1887) 10 Mad. 211. 

(t) Oefferct v. liuckekand (1889) 13 Bora. 178 ; 


Hindustan AsRuran'.e^ Ltd. v. Uai Mulrai 
(1914) 27 Mad. L. J. 645 : Shiv Parshad 
V. Kanhaya (1919) P. R. no. 167, p. 444. 
See aho Norton v. Norton [1908] I Ch. 671. 
(tt) Gu/a/» Ohand v. Sher Singh (1017) P. R. no. 
11. p. 40. 


Ss. 

21 - 23 . 
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(3) Where such Courts are subordinate to different High 
Courts, the application shall be made to the High Court within 
the local limits of whose jurisdiction the Court in which the 
suit is brought is situate. 

Note that s. 20 of tho Code of 1882, which provided for a stay of proceedingH, haa 
been omitted, as suflicient provision has been made for transfers under the present 
section. 

Two suits in two Courts under different Hljrh Courts.— Where two suits 
between tho same parties are pK'nding in two Courts under two different High Courts, 
either High Court may direct the suit pending in the Court subordinate to it to be 
tmnsferred to the other Court (?;). 

24. [S. 25.] (1) On the application of any of the 

parties and after notice to the parties and 
after hearing such of them as desire to be 

ttHd^vIthlir^aTur heard, or of its own motion without such 

notice, the High Court or the District 
Court may. at any stage- - 

(a) transfer any suit, appeal or other proceeding pend- 

ing before it for trial or disposal to any Court 
subordinater to it and competent to try or 
dispose of the same, or 

(b) withdraw any suit, appeal or other proceeding 

pending in any Court subordinate to it, and 

{i) ‘ try or dispose of the same ; or 

(it) transfer the same for trial or disposal to any 
Coiu't subordinate to it and competent to try 
or dispose of the same ; or 

(Hi) retransfer the same for trial or disposal to the 

■ , ' Co\irt from which it was withdrawn. 

<* 

(2) Where any suit or proceeding has been transferred or 
withdrawn under sub-section '(1), the Court which thereafter 
tries such suit may, subject t,o any special directions in the 
case of an order of transfer, either re-try it or proceed from 
the point at which it was transferred or withdrawn. 

(3) For the purposes of this section, Courts of Additional 
and Assistant Judge ? shall be deemed to be subordinate to 
the District Court. 


(v) Venkata Sa Barod v. Maksudon Das (1908) 35 Cal. 641. 
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(4) The Court trying any suit transferred or withdrawn 
under this section from a Court of Small Causes shall, for the 
purposes of such suit, be deemed to be a Court of Small Causes. 

Alterations in the section. — ^These have been noted in their appropriate place 
in the commentary below. 

Form.^ — For form of notice of application, see App. H, form no. 2. 

Jurisdiction* — An order for the transfer.of a suit from one Court to another cannot 
be made under this section unless the suit has been in the first instance brought in a Court 
having jurisdiction', such an order, if made, is void. And even though it may have been 
made by consent of parties, it is 0 }>en to either party, notwithstanding such consent, to 
contend that it is void. But if, after the transfer is made, the parties without objection 
join issue and go to trial upon the merits, the order of transfer cannot subsequently bo 
impeached (z^). See notes to s. 21, “Waiver of plea to jurisdiction”, p. 92 above. 
The same rule applies to appeals (a;). 

General powers of transfer.- — It is a well-known maxim of law that the plaintiff 
is the person to choose where his suit shall be brought provided that ho chooses a forum 
which the law allows him to ehoose. "Phe transfer of a suit is an extraordinary matter, 
and the Court should not transfer a suit against the plaintiff’s will without good cause. 
Where an application, thei'efore, was made by the defendants for the transfer of a suit 
on a mortgage from the Court of the Subordinate Judge of Benares to the Court of the 
Subordinate Judge of Allahabad on the ground that a very large proportion of the 
properties mortgaged by the defendants to the plaintiff was situated in Allahabad and 
that most of their witnesses resided in Allahabad, it was held that those facts did not 
constitute a good cause for transfeiTing the case and tlio application was I’efused (y), 

“After giving notice.’'— Want of notice docs not render the order of trans- 
fer void ( 2 ). 

“ At any stage.” — Under the corresponding section of the Code of 1882, it was 
held by the High Courts of Bombay, Madras and Allahabad that a suit could be trans- 
ferred or withdrawn at any stage, though it might be part heard, and even in the course 
of execution pi'oceedings {a). On the other hand, it^'was held by the High C'Ourt of Cal- 
cutta that no order of transfer could be made after the hearing had once commenced, 
and that the Court had no power to make an order of transfer in execution proceed • 
mgs (6). The words “ at any stage ” have been added to make it clear that a suit can 
be transferred even after the hearing has commenced. 

” Pending before it.”— Unefer the corresponding section of the Code of 1882 
it was held that a District Judge had no power to transfer to a Subordinate Court a suit 
pendmg before himself (c). Under cl. (a) of the present section the High Court and the 
District Court have the power conferred upon them to transfer a suit or appeal, though 
it may be pending before them. 

District" Court,— District Court in tliis section meant^ a Court of unlimited pecu- 
niary jurisdiction. An order of transfer under this section cannot therefore be made 
by an Assistant Judge whose pecuniary jurisdiction is limited to suits of a certain value {d) . 


(w) Ledgardv. BtUl (1887) 9 All. 191. 13 T. A. 134. 
{£) Ram Narain v. Parmeshwar (1898) 25 Cal. 39. 
(l/) Madho Prasad v. Moti Chand (1919) 41 All. 
381. 

(2) Sankumani y. ifeoran (1890) IS Mad. 211. 

(a) In TP lialaji (1881) 6 Bom. 680 : Nasarranii 
V. Kharsetji (1808) 22 Bom. 778; Muttk- 


login V. Mvitayyar (1883) 6 Mad. 357 ; Pala~ 
msami V. Thondama (1903) ^6 Mad. 695 i 
handhur v.' Lakhi XJS86) 7 All. 342. 

(6) Kishori Mohun v. Out Mohamed (1888) 15 
Cal. 177. 

(c) Sakharam v. •^angaram (1889) IS Bom. 664. 

(a) llaji Umar v. Qustadji (1910) 34 Bom. 411. 


24. 
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“ Clause (a) : Court subordinate to it.” — W obtains a decree in a suit filed by 
her in the Court of the Divisional Judge, Nagpur Division, for dissolution of marriage 
under the Indian Divorce Act 4 of 18G9. The decree is then confirmed by the High Court 
of Bombay. A tljen applies for alimony to the High Court of Bombay. The proper 
Court to entertain the application is not the High Court, but the Nagpur Court. Nor 
has the High Court power under this section to transfer the proceedings to the Nagpur 
Court, the latter Court not being a Court subordinate to the High Court within the mean- 
ing of cl. (a) of 8ub-8. (1) of this section (e). 

Clause (b); other proceeding. — ADistrict Court has power under this clause to 
withdraw to its own file proceedings in execution transmitted by it to a Subordinate 
Court (/). 

Re-transfer.^ — Under the corresponding section of the Code of 1882 it was held 
that where a District Judge had once transferred a case to his own file from the file of a 
Subordinate Court, he could not afterwards re-transfer the case to that Court (g). Under 
the present section he has such power : see cl. (b), sub-cl. (iii). 

Suit transferred or withdrawn from a Court of i>mall Causes. — It has 

been held by the High Court of AUahahad (h) and Madras (?), that the expression 
“Court of Small Causes ” in the last clause of tliis section includes a Court vested with 
the powers of a Court of Small Causes. On the other hand, it has been held by the High 
Courts of Bombay and Calcutta that that expression means a Court of Small 
Causes constituted Tinder the Provincial Small Cause Courts Act, 1887, and that it does 
not include a Court vested with the powers of a Court of Small Causes under another 
Act (j). 

As a result of the provisions of sub-s. (4), the procedure of the Court to which a 
suit is transferred from a Court of Small Causes is governed by tlio provisions of the Pro- 
vincial Small Cause Courts Act (Jc)y and, further, no appeal lies from the decree Of 
that Court in cases in which no appeal lies from dcci'ees of a Court of Small Causes {1). 

Transfer of suit from Presidency Small Cause Court to High 
Court f — See notes to cl. 13 of the Letters Patenti 

Power of Court to stay suit pending before it. — See notes under the 
same head to s. 22 above. 

Power of High Court to stay suit pending In another Court.— See notes 
under the same head to 0. 39, r. 1. 


25. [Ss. 20-21.] ( 1 ) Where any party to a suit, appeal 

or other proceeding pending in a High 
Power of Governor- Court presided over by a single Judge 

transfer suit. oDjccts to its being Jieard by mm and the 

Judge is satisfied that there are reasonable 
grounds for the objection, he shall make a report to the 


(«) Wallace v. Wallace (1016) 40 Bom. 100. 

(/) Velliappa v. Subrahmanyam (1910) 30 Mad. 
485. 

ig) Amir v. PraMad (1902) 24 All. 304 ; Nandan 
V. Kenney (1902) 24 All. 366. 

(h) Mangal v. Rup Chand (1891) 13 All. 324 ; 
Sukha V. Raghunath Das (1917) 39 All. 214 ; 
Ohaturi Singh v. Musammat Rania (1918) 
40 AU. 625. 


(i) Sankararama v. Padmanabha (1916) 38 Mad. 

26 a 

(J) Ratnchandra v. Ganesh (1899) 23 Bom. 382 ; 

Dulal V. Ram Narain (1904) 31 Cal. 1057. 
(Ir) ChhoUy Lai v. Lakhmi Chand (1916) 88 All. 
425. See also Ugrah Singh v. Motihari Co., 
Ltd. (1919) 4 Pat. L. J. 13. 

(0 Provincial Small Cause Courts Act 9 of 1887, 
9. 27. 
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Governor-General in Council, who may, by notification in the 
Gazette of India, transfer such suit, appeal or proceeding to any 
other High Court. 

(2) The law applicable to any suit, appeal or proceeding 
so transferred shall be the law which the Court in which the 
suit, appeal or proceeding was originally instituted ought to 
have applied to such case. 

The object of this section is to empower the Governor-General in Council to transfer 
cases from one High Court to another under certain circumstances. The section pro- 
ceeds on the analogy of s. 627 of the Code of Criminal Procedure, 1898. 


Institution of Suits. 


26. [s. 48. ] 

Institution of suits. 


Every suit shall be instituted by the pre- 
sentation of a plaint or in such other 
manner as may be prescribed. 


Changes introduced by the section.- — ^Tho words “or in such other manner 
as may be prescribed ” are new. 


See O. 4, r. 1. 


Summons and Discovery. 


27. [s. 64.] 

Summons to defendant. 


Where a suit has been duly instituted, a 
summons may be issued to the defendant to 
appear and answer the claim and may be 
served in manner prescribed. 


Issue and service of summons. — See O. 6 below. 


28. [s. 85.] 

ServlJo of summons where 
defondant resides in another 
province. 


(1) A summons may be sent for service in 
another province to such Court and in such 
manner as may be prescribed by rules in 
force in that province. 


(2) The Court to which such summons is sent shall, upon 
receipt thereof, proceed as if it had been issued by such Court 
and shall then return the summons to the Court of issue toge- 
ther with the record (if any) of its proceedings with regard 
thereto . 


See notes to 0. 6, r. 23. 


29. [S. 650A.] Summonses issued by any Civil or Reve- 

nue Court situate beyond the limits of 
iummonaes. of foreign Britigh India may be sent to ibhe Courts in 
British India and served as if they had 
been issued by such Courts ; 


Ss. 

25-29. 


7 
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Provided that the Coiirts issuing such summonses have 
been established or continued by the authority of the Gov- 
ernor-General in Council, or that the Governor-General in 
Council has, by notification in the Gazette of India, declared 
the provisions of this section to apply to such Courts. 

By notification. — For notifications issued under this section, see General Sta- 
tutory Rules and Orders, Vol. I, pp. 642-655, and Vol. IV, pp, 682-684. 

30 . [Newi] Subject to such conditions and hmitations 
as may be prescribed, the Court may, at 
any time, either of its own motion or on 
the application of any party, — 

(a) make such orders as may be necessary or reason- 

able in all matters relating to the delivery and 
answering of interrogatories, the admission of 
documents and facts, and the discovery, inspec- 
tion, production, impounding and return of 
documents or other material objects producible as 
evidence ; 

(b) issue summonses to persons whose attendance is 

required either to give evidence or to produce 
documents or such other objects as aforesaid ; 

(c) order any fact to be proved by affidavit. 

Delivery and answering of interrogatories. — See O. 11 below. 

Admission of documents and facts.- — See O. 12 below. 

Discovery and inspection. — See 0. 11 below. 

Production, impounding and return of documents. — See 0. 13 below. 
Summonses to persons to give evidence. — See 0. 16 below. 

Proof of facts by affidavits. — See O. 19 below. 


81 . \New.'\ 

SuiDiDons to witneBfe. 


The provisions in sections 27, 28 and 29 
shall apply to summonses to give evidence 
or to produce documents or other material 
objects. 


32 . [Neiv.] 

Penalty for default. 

pose may — 


The Court may compel the attendance of 
any person to whom a summons has been 
issued under* section 30 and for that pur- 


fa) issue a warrant for his arrest ; 
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(ft) attach and sell his property ; 

(c) impose a fine upon him not exceeding five hundred 
rupees ; 

{d) order him to furnish security for his appearance 
and in default commit him to the civil prison. 

Judgment and Decree. 

88. [S- 198.] The Court, after the case has been heard, 

Judgment, and decree. shall ptonounce judgment, and on such 
judgment a decree shall follow. 


See O. 20, r. 1 . 

On such judgment a decree shall follow. — Under this section it is imperative 
that a decree shall follow the judgment and that it is the duty of the Court to comply 
with the provisions of the law. Hence where no decree is drawn up, and an appeal is 
preferred from the judgment, the appeal should not be dismissed, but time should bo 
given to the appellant to apply to the Court which passed the decree for drawing up 
the decree (m<). 

Interest. 

' * 

34 . [S. 209.] (1) Where and in so far as a decree is for 

Interest the payment of money, the Court may, in 

the decree, order interest at such rate as 
the Court deems reasonable to be paid on tlie principal sum 
adjudged, from the date of the suit to the date of the decree, 
in addition to any interest adjudged on such principal sum 
for any period prior to the institution of the suit, with further 
interest at such rates as the Court deems reasonable on tlie 
aggregate sum so adjudged, from the date of the decree to the 
date of payment, or to such earlier date as the Court thinks 
fit. 

(2) Where such a decree is silent with respect to the pay- 
ment of further interest on such aggregate sum as aforesaid 
from the date of the decree to the date of payment or other 
earlier date, the Court shall be deemed to have refused such 
interest, and a separate suit therefor shall not lie. 

Scope of the section* — This section apj^lies only where the decree is for the pay- 
ment of “ money.” It does not apx>ly where the decree is for the enforcement of a mort. 
gage or charge. See notes below under the head “ Interest in suits for enforcement 
of mortgage.” 


Ss. 

32-34. 


(m) Manohitrlal v. Nanak Chand (1910) P. H. no. 06. p. 165. 
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The three divisions of Interest. — Interest that may be awarded to a plain- 
tifE in a suit for money may be divided into three heads, according to the period for which 
it ifl allowed, namely — 

(1) interest accrued due pri<yr to the institution of the suit on the principal sum 

adjudged (as distinguished from the principal sum claimed) ; 

(2) additional interest on the principal sum adjudged, from the date of the suit 

to the date of the decree, “ at such rate as the Court deems reasonable ; ” 

(3) further interest on the aggregate sum adjudged, i.e., the principal sum plus 

interest, from the date of the decree to (i) the date of realization or (ii) to 
such earlier date as the Court thinks fit, “ at such rate as the Court deems 
reasonable.” 

This section does not apply to the first head of interest. It applies only to the 
second and third heads. 

I- Interest prior to date of suit.- — As has just been said, this head of in- 
terest does not come within the purview of the present section. It is governed by other 
enactments to be presently noted. The subject may be considered under the following 
two heads ; 

(1) where there is a stipulation for the payment of interest at a fixed rate ; 

(2) where there is no stipulation at all for the payment of interest. 

1. If the rate of interest is stipulated, the Court must allow that rate up to the date 
of the suit, however liigh it may be [Usury Laws Repeal Act 28 of 1855, s. 2]. But if 
the rate is phonal, the Court may award interest at such rate as it deems reasonable 
[Indian Contract Act, 1872,8. 74]. Even if the rate is not penal, the Court may 
reduce it if the interest is excessive and the transaction was substantially unfair 
[Usurious Loans Act 10 of 1918, s. 3]. 

2. If there is no stipulation for payment of interest, the plaintiff is not entitled 
to interest except in the following three cases : — 

(i) Mercantile usage, — When there is no stipulation to pay interest, it may be 
awarded if there is a mercantile usage to pay interest (ft), but not otherwise (o). 

(ii) Negotiable Instru7nent8 Act 20 of 1888, 80. — When no rate of interest is speci- 
fied in a promissory note or bill of exchange, interest will be awarded at the rate of 
6 per cent, per annum from the date on which the amount claimed became due and 
payable . 

(iii) Interest Act 32 of 1839. — Where there is no stix^ulation to pay interest, but the 
amount claimed is a sum certain (as distinguished from unascertained damages) and is 
payable aJt a certain time by virtue of some “ written instrument,” the Court will allow 
interest at a rate not exceeding the current rate of interest from the date on which the 
amount became jmyable. If no time is fixed lor the payment of the amount, the Court 
will award interest at the rate aforesaid from the lime the creditor demands payment in 
v/riting intiinating to the debtor that interest will be claimed from the date of such 
demand up to the date of payment. 

11. Interest from date of suit to date of decree. — ^The rate of interest 
from the date of the suit to the date of the decree is in the discretion of the Court, 
and this discretion is not excluded even if a fixed rate is mentioned in the contract as 

(n) Doolubdaa v. Ramlall (1850) 6 I. A. 109, 136 (0) Juggomohun v. Kaisreechund (1862) 0 M. 1. A. 

(Bombav) ; Juggomohun v. Manickchund 260 (Calcutta). 

(1®S9) 7 M. I. A. 263 (Calcutta). 
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payable “ up to realization ” (p). But though the rate of interest for the aforesaid period 
is discretionary, the Court should, in the exercise of that discretion, award interest at 
the contract rate, unless it would be inequitable to do so (q). 

III. Interest from date of decree to date of realization* — ^The rate 
of interest from the date of the decree to the date of realization is also in the dis- 
cretion of the Court. “ The plaintiff getting secMrity of a decree, has his interest reduced 
in tbo generality of cases (r). If the Court awards interest from the date of the de- 
cree, but no rale is specified, the decree-holder will be entitled to interest at the Court 
rate, which is 6 per cent. (s). But if such interest is not given in the decree, it will 
be deemed to have been refused: see sub-soc. (2). 

Illustration of the above rules. — A lends Ks. 5,000 to B to be repaid with 
interest at the rate of 24 per cent, per annum. In a suit by A to recover the amount 
of the loan with interest at the rate aforesaid, it is contended on behalf of B that the rate 
of interest is penal (Contract Act, s. 74). The Court finds that the rate of interest 
is not penal nor is the transaction substantially unfair. Hence — 

(1) as regards interest [on Rs. 5,000] from the date of the loan to the date of the 

suit, the Court ynust allow it at the contract rate, that is, at the rate of 24 
per cent, per annum : Usury Laws Repeal Act, 8.2. 

(2) as regards interest [on Rs. 5,000] from the date of the suit to the date of the 

decree, the Court 7n<ay allow it at the contract rate, that is, at the rate of 
24 per cent, per annum, or it may in its discretion allow it at a lower rate 
or may disallow it altogether. 

(3) as regards interest from the date of tho decree to the date of realization on 

the aggregate sum adjudged \i.e., Rs. 5,000 plus the inteicst adjudged 
under the above two heads], the Court may allow interest at such rate as 
it deems reasonable. This rate is usually 6 per cent. As t6 interest on 
costs, see s. 35, cl. (3). 

Interest In suits for enforcement of mortgajfo.- — ^Tho section does 
not apply to decrees for the enforcement of a mortgage or charge. A decree for 
foreclosure of a mortgage or for the sale of mortgaged property passed under sections 
86 and 88, respectively, of the Transfer of Property Act, now O. 34, rr. 2 and 4, is a decree 
for the enforcement of tho mortgage. Where such a decree is x>assed, tho Court is bound 
to award to tho mortgagee — 

(1) interest on the principal prior to the date of the suit at the rate provided by the 

mortgage [Usury Laws Repeal Act, s. 2], unless the rate is penal, in which 
case tho Court may award such interest as it deems proper (^) [Contract 
Act, s. 74], or the interest is excessive and the transaction was substan- 
tially unfair in which case also the Court may reduce it [Usurious Loans 
Act, 1918, B. 3]; and 

(2) interest on tho principal from the dcule of the suit up to the date fixed by the 

Court for payment of the mortgage-debt, also at the rate provided by the mort- 
gage [Transfer of Property Act, as. 86, 88, now 0. 34, rr. 2 and 4] unless 


(p) Maqniram v. DhoujtcU Roy (1886) 12 Cal. 669 ; 

Carvalho v. Nwbibi (1879) 8 Bom. 202 ; 
XJmea Chunder v. Fatima (1891) 18 Cal. 
164, 180, 17 I. A. 201. The decision to the 
contrary In Ramachandra v. Devu (1889) 12 
Mad, 485, Is no longer law. 

(q) Orde V. Skinner (1878) 3 All. 91, 106, 107 


7 T. A, 196. 

i r) Umes Chunder’a case supra, 
s) Rani LcUum v. Behari (1871) B. L. B. App. 30. 
t) Khagarwm v. Ramsankar (1914) 42 Cal. 652 
[Interest reduced from 76 per cent, to 24 
per cent.]. 


S. 34. 
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the rate is penal, in which case the Court may award interest at such rate 
as it deems proper (a), or the interest is excessive and the transaction was 
substantially unfair in which case also the Court may reduce it ; 

further, where the decree is for the acUe of the mortgaged property, the Court may 
in its discretion award — 

(3) interest on the aggregate amount of principal, interest and costs, from the 
date fixed for the payment of the mortgage-debt up to the date of realization or 
actual payment, at such rate as the Court deems proper. It may be allowed 
at the Court rate, that is, 6 per cent, per annum (i;) or at any other rate {w). 
The Court is not bound to award it at the contract rate (rr). 

As to item (3) above, it was contended on behalf of the mortgagor before their Lord- 
ships of the Privy Council in Malbaraja of Bharljmr v. Kanno Dei {y) that, according to 
the true construction of s. 88 of the Transfer of Property Act, the Court had no power 
to award interest subsequent to the date fixed for payment of the mortgage-debt, but 
this contention was over-ruled, and it was held that that section did not preclude the 
payment of such interest, and this view was reiterated by their Lordships in Sundar Koer 
V. Itai Sham Kishen {z) and Raja Ookuldas v. Sheth Okasiram (a), O. 34, r. 4 which is in 
the main a reproduction of s. 88 of the Transfer of Property Act, now contains an express 
provision for the payment of such “ subsequent ” interest. 

As to the rate at which such interest may be allowed, it was contended on behalf of 
the mortgagee in Sundar Koer v. Rai Sham Kishen (b) that the Court was bound to award 
the same at the rate provided by the mortgage, and not at the Court rate as was done 
by the Court below, but this contention was over-ruled, their Lordships holding that the 
rate was entirely in the discretion of the Court. 

Rule of Damdupat. — ^This is a rule of Hindu Law according to which interest 
exceeding the amount of the principal sum cannot be recovered at any one time. This 
rule is in force in the Bombay Presidency (c) and in the Presidency Town of Calcutta (d), 
but it is not recognized outside that town (r) or in the Madras Presidency (/). The 
meaning of the rule is that if a Hindu lends Rs. 600 to another Hindu, and the loan is 
not repaid till the interest amounts to Rs. GOO, the lendci cannot sue the borrower for 
more than Rs. 600 for principal and Rs. 500 for interest. But the Court may, under 
this section award further interest to the lender from the dale of tfie suit, though the aggre- 
gate interest may thereby exceed Rs, 500. The reason is tliat the rule of damdupat 
ceases to operate from the date of the suit (g). It has been hold by the High Court of 
Madras that the rule of damdupat does not api)ly where intei’cst is claimed under a mort- 
gage governed by the Transfer of Projierty Act, 1882 (h), A different view has been 
taken by the High Courts of Bombay {%) and Calcutta (j). The rule of damdupat does 


(w) Rameswar v. Mehdi Hossein (1899) 26 Cal. 39, 
26 I. A. 179, aft explained In Sundar Koer 
V, Rai Sham Kishen (1907) 34 Cal. 1.50, 
34 I. A. 9 ; Surya v. Jogendra (1893) 20 
Cal. 360 ; Ohaturbhai v. Harbha7nj% (1896) 
20 Bom. 744 ; Subbaraya v. Ronnusatni 
(1898) 21 Mad. 304 ; Rajuunta v. Shiam 
a914) 36 All. 220. 

(t») Sundar Koer v, Rai Shorn Kishen (1907) 
84 Cal. 160, 34 I. A. 9 ; Subbaraya v. 
Ponnusami (1898) 21 Mad. 364 ; Samina- 
ihan V. Swamiavpa (1006) 29 Mad. 170 ; 
V enkatacTialapaihy v. TTiavasi (1918) 42 
Mad. 465. 

M Laehmi Narain v. Uman Dat (1907) 29 All. 
322 [where the Court awarded simple 
Interest at the contract rate, which was 
lot per cent, per annum]; Bhagat Singh 
V. Jai Ram (1915) P. H. no. 22, p. 125 


[9 per cent, per annum allowed]. 

{x) Sundar Koer v. Hai Sham Kishen (1907) 34 
Cal. 160, 34 I. A. 9. 

(y) (1901) 23 All. 181, 28 I. A. 35. 

(z) (1907) 34 Cal. 160. 34 I. A. 9. 

(a) (1908) 36 Cal. 221, 35 I. A. 28. 
lb) (1907) 34 Cal. 150, 34 I. A. 9. 

(c) AH Saheb v. Shabji (1897) 21 Bom. 85. 

(d) Nobin Ohundor v. Romes Chunder (1387) 

14 Cal. 781. 

(e) Het Narain v. Ramdeni (1883) 12 C. L. B,. 690 . 

(f) Annaji v. Raghubai (1871) 6 M. H. C. 400. 

(g) Dhondshet v. Ravji (1898) 22 Bom. 86 ; Hari 

Loll Mullick, in the matter of (1906) 33 Cal. 
1269. 

(A) Madhwa v, Venkeda (1903) 26 Mad. 662. 
u) Jeeioanbai Manordas (1910) 35 Bom. 199 . 
(j) Kunja Lai v. Narsamba (1915) 42 Cal. 826, 



COSTS, 


103 


not also apply where the mortgagee has been placed in possession, and is accountable for 
the rents and profits received by him as against the interest due (k). 


Ss. 

34 , 35. 


Costs. 


35. [Ss. 218-221. Jud. Act, 1890, s. 5, R. S. C., O. 45 , f- I ] 

(1) Subject to such conditions and limit- 
ations as may be prescribed, and to the 
provisions of any law for the time being in force, the costs of 
and incident to all suits shall be in the discretion of the Court, 
and the Court shall have full power to determine by whom or 
out of what property and to what extent such costs are to be 
paid, and to give all necessary directions for the purposes 
aforesaid. The fact that the Court has no jurisdiction to try 
the suit shall be no bar to the exercise of such powers. 

(2) Where the Court directs that any costs shall not follow 
the event, the Court shall state its reasons in writing. 

(3) The Court may give interest on costs at any rate not 
exceeding six per cent, per annum, and such interest shall be 
added to the costs and shall be recoverable as such. 

Costs of and incident to suits.” — ^This expression includes not only costs 
of suits, but costs of applications in suits. 

As regards costs of applications, the Court may make an order as to costs — 

(1) at the time of disposing of the application; or 

(2) it may reserve the consideration of such costs for any future stage of the 

proceedings, in which case the form of the order as to costs is either — 

(a) “ costs (of the application) reserved,” or 

(b) “ costs (of the application) costs in the cause.” 

The costs of applications in a suit, like the costs of a suit, are in the discretion of the 
Court, whether the order be in form (a) or form (b). The expression “costs costs in the 
cause ” means that if no other order is made at the hearing of the suit as to the costs of 
the application, the party to whom the costs of the cause or suit are awarded is entitled 
to the costs of the application. It does not mean that the party to whom the costs of 
the suit are awarded is entitled as a matter of course to the costs of the application. The 
Court has a complete discretion to deal with those costs in any manner it thinks fit (/). 

Costs to be In the discretion of the Court. — ^The section provides 
that the costa of suits and applications shall be in the discretion of the Court. Hav- 
ing regard to this provision, no hard-and-fast rule can be laid down as to costs. But 
the discretion conferred is very wide. Thus the Court may orefer the costs to l>e jjaid by 
the parties in definite proportions, or it may order one party to pay to the other a fixed 

(» Suiwtoraljai v. Jayamnt (1900) 24 Bom. 114. (i) Templeton v. Laurie (1901) 25 Bom. 230. 
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S. 35. sum in lieu of taxed costa (m). Similarly it may disallow costs to a successful plaintiff, 
as where the rate of interest claimed by the plaintiff and allowed to him under the Usury 
Laws Bepeal Act (n) is usurious (o) ; or it may make a successful plaintiff pay the whole 
costs of the other side (p). But though the discretion conferred upon the Courts by this 
section is wide, it is a judicial discretion, and must be exercised on fixed principles. Where 
there are no materials before the Court on which it can exercise its discretion, it is not 
justified in depriving a successful party of his costs {q). The following are the leading 
rules on the subject : — 

1. Costs shall follow the event. — ^The general rule is that costs shall 
follow the event unless the Court, for good reason, otherwise orders. This 
means that the successful party is entitled to costs unless he is guilty of 
misconduct or there is some other good cause for not awarding costs to 
him (r). The Court may not only consider the conduct of the party in 
the actual litigation, but the matters which led up to the litigation («). 
A refusal to go to arbitration is no ground for refusing costs {t) ; nor is the 
fact that the plaintiff brought his action without previous communication 
with the defendant (u). An offer of compromise which the Court considers 
insuflScient is no bar to a plaintiff’s right to costs (r). 

It is provided by O. 45, r. 1, of the English Rules that “ where any action, 
cause, matter, or issue is tried with a jury, the costs shall follow the event, 
unless the judge by whom such action, cause, matter, or issue is tried, 
or the Court, shall, for good cause, otherwise order.” It has been recently 
held by the House of Lords that the expression “ the costs shall follow the 
event ” means that the party who on the whole succeeds in the action 
gets the general costs of the action, but where the action involves 
I separate issues, whether arising under different causes of action or under 
one cause of aetion, the word “ event ” should bo read distributively and 
the costs of any particular issue go to the party who succeeds upon it. An 
issue, in this sense, need not go to the whole cause of action, but includes 
any issue which has a direct and definite event in defeating the claim to 
judgment in whole or in part. A sued B for 164L for the price of 34 bags 
of goat’s hair sold to B. B, by his defence, pleaded (1) that the goods were 
not according to sample and were consequently worth 24Z. less, (2) that there 
was an overcharge on the bags for 21., and (3) payment into Court of 
the balance. B succeeded upon the first issue, but failed on the second. The 
Court of first instance gave judgment for A for 2Z. with costs. On 
appeal it was held by the House of Lords, rovei-sing the decision of the 
Court of Appeal, that the issue as to quality (let issue) was an “event” 


(m) Willmott v. Barb«r (1881) 17 O. I>. 772, 774 ; 
Mayor of Bradford v. Pickles [1894 ] 8 
Oh. 63. 


I 


:n) Act 28 of 1865. 

‘ Oarwtiho v. Nurbibi (1879) 3 Bom. 202. 

Harris v. Pethsrick (1879) 4 Q. B. D. 611 ; 
Fane v. Fane (1879) 18 0. D. 288. 

(q) Civil Service Co-operative Society v. General 

St. Nav, Co. [1908] 2 K. B. 766 (O. A.) 

(r) KuwuMioami v. Zamindar of Kaldhasti (1904) 

27 Mad. 341 ; Cooper v. WhittingTyam 
(1880) 16 0. D. 601 ; Jtodeshtoar v. Manroop 
(1886) 13 1. A. 81 (successful plaiutifF) ; 
Manhohwr v. B^manoAiih (1378) 8 Oal. 484 ; 
BhubanesvoaH w NUeomul (1886) 12 CSal. 18. 


24, 12 I. A. 137 (auccessful defendant ) ; 

Forster v. Farquhar [1893] 1 Q. B. 664 ; 

Huxley v. West London Extension By. Co. 

(1889) 14 App. Cas. 26, 32. 

(a) Bostock V. Bamse/y Urban District Council 
[1900] 1 Q. B. 857, 860, affirmed [1900] 
2 Q. B. 616 ; Sukwnari v. Qopi Mohwn 
(1916) 43 Cal. 190. 

(O BeckeU^ v. SUles (1888) 6 Times Bep. 88. 

(u) Qoodhart v. Hyett (1883) 26 C.D. 182 ; WUtman 
V. Oppenheim (1884) 27 O. D. 260. See In 
this connection the remarks of North, J. 
In Walter v. Steinkopff [1892] 8 Ch. 48d. 

(r) Femessy v. Day and Martin (1886) 65 L. T* 161. 
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within the meaning of the expression “ th^ costs shall follow the event,** S. 35. 
and that B was entitled to the costs of that issue {w). 

2. Where a party successfully enforces a legal right, and in no way misconducts 

himself, he is entitled to costs as of right (a;). 

3. The fact that a successful defendant has set up the Gaming Act os an answer 

to the plaintiff’s claim is not good cause for depriving him of his costs (j/)* 

Nor is the fact that he has pleaded the Statute of limitations ( 2 ). 

4. If a plaintiff substantially succeeds, he is entitled to Ms costs, though he may 

not have got the precise form of relief he wanted (a). 

5. If a plaintiff recovers a less (but not a trifling less) amount than he claimed 

in the plaint, his costs should be apportioned according to the amount 
recovered and not to the sum claimed {h). 

0. Where a plaintiff succeeds on part of liis claim, but fails on the most import- 
ant and exjiensive heads of controversy, he may be made to pay the whole 
costs of the suit to the defendant (c). 

7. A successful party ought not to be deprived of part of his costs because some 

of his witnesses were guilty of exaggeration {d). 

8. A person wrongfully made a party should get his costs (e). 

9 . Where both the parties advance pleas far in excess of their legal rights, each 

party will be made to bear his own costs (/). 

10 . Separate costs should not be allowed to defendants if the defence is common 
to aU, or their interests arc the same (g). 

H. Where two defendants join in defending an action, and judgment is entered 
for one and against the other, the successful defendant is j>rimh f<me 
entitled to receive from the plaintiff half the costs incurred in the joint 
defence {h). 

12. Where two plaintiffs join in one action, claiming for separate and distinct 
causes of action, and judgment is entered in favour of one plaintiff and 
against the other, the successful plaintiff is entitled to recover from the 
defendant the whole of Ms general costs of the action, and the defendant 
is only entitled to recover from the unsuccessful plaintiff the costs occa- 
sioned by joining such plaintiff (t). 

13. Where the decree of the lower Court is confirmed by the appellate Court, 
the mere fact that the grounds upon which the confirmation proceeds are 
not the same as the ratio decidendi of the Court below, is no ground 
for departing from the rule that the costs shall follow the result (j). 


(ut) Heid, Hewitt Co.v. Joseph [1918] A. C. 717 ; 
Myers v. IJefryes (1880) 6 Ex. D. 180; Ellis v. 
He SUva (1881) 6 Q. B. D. B21 ; Abbot v. 
ATXdrews (1882) 8 Q. B. D. 648; Jones 
V. CurlifW (1884) 13 Q. B. D. 262. 

( 2 ) Cooper V. WhiUingham (1880) 16 C. D. 601 ; 
Upmann v. Forester (1883) 24 C. D. 231 : 
CxvU Smvice Co-operative Society v. Oeneral 
St. Nav. Co. [1903] 2 K. B. 766 (C. A.). 

(y) QranviUe v. Firth [1903] 72 L., J. K. B. IB2 
(0. A.). 

z) Elmes v. Hedges (1906) W. N. 114. 
a) Qhanoiham v. Moroba (1894) 18 Bom. 474. 

(6) Mudhun Mohun v. CfoktU Doss (1860) 10 
M. I. A. 663; Velu v. Qhosfi (1894) 17 
Mad. 293. 296. 


0 ) Forster v. Farguhar [1893] 1 Q. B. 664. 
d) Hipman v. Putman (1904) W. N. 130, 91 L. 
T. 132. 

(«) Dishen Daynl v. Bank of Upper India (189 1 ) 
13 All. 295. 

</) Ramkumar v. Kalikumar (1887) 14 Cal. 99 
108, 13 I. A. 116 ; Lachmeshwar v. Manowar 
(1892) 19 Cal. 253, 266, 19 I. A. 48. 

{g) Francisco v. Dos Angos (1872) 17 W. R. 188 
(common defence) ; Kossella v. Heharee 
(I860) 12 W. R. 70 (separate Interests). 

{h) Beaumont v. Senior [1903] 1 K. B. 282. 

( 1 ) Viscount Oort v. Rotoney (1886) 17 (J. B. D. 626, 
(j) Peek V. Oumey (1873) L. R, 6 H. L. 377, 413- 
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S* 35. 14; Qoaia i^%n adminiatration auit. — See Williams on Executors, 12th ed., Vol. 

lit’p* 1607 et aeq. ; Ingpen on Executors, p. 312 et aeq. 

' Costa in a partnership auit. — See Lindley on Partnership 7th ed., pp. 601-563. 

16. Coats of mortgagee, — See Fisher’s Law of Mortgage, 6th ed., paras. 1894-1897. 

17. Costa of iruatee* — See’ Lewin’s Law of Trusts, 12th ed., p. 1266 et aeq, 

18. Costa of proceedings in Probate Court. — See Ingpen on Executors, pp. 86-88. 

Discretion not to be delegated. — ^The discretion given to the CJourt under this 
section cannot be delegated to the taxing officer {k). 

Costs against person not a party to the suit. — An order for costs cannot be 
made ag^iinst persons who are not parties to the* suit (Z). As regards an action for costs 
against a third person on the ground that he was the mover of and had an interest in 
a suit, it has been held by the Privy CouncU that such an action cannot be maintained 
in the absence of malice and want of probable cause (m). 

Costs where relief claimed against defendants in the altetnatlve. — 

See notes under the same head to O. 1, r. 3. 

No separate suit for costs.- — If costs are not awarded to a party, he cannot 
bring a separate suit for costa. If costs are awarded, no separate suit will lie to realise 
these costs. The proper procedure in such case is if the costs are awarded by a decree, 
to realise the costs by execution of the decree, and if the costs are awarded by an order, 
to realise them by executing the order aa if it were a decree for .the payment of money {n), 

** 5ub]ect to such conditions and limitations as may be prescribed.*’ — 

“ Prescribed ” means prescribed by rules contained in or made under this Act (see s. 2^ 
els. 16 and 18). As to rules dealing expressly with costs, see O. 11, r. 3 (costs of inter- 
rogatories), O. 24, r. 4 (costs on imyinent into Court), O. 35, r. 3 (costs in interpleader 
suits). 

‘•The provisions of any law for the time being In force.**— The rule 
contained in this section, which leaves costs to the discretion of the Court, does not affect 
the provisions of special enactments giving costs in particular coses. Thus it is pro- 
vided by s. 27K>f the Land Acquisition Act, 1894, that when the award of the Collector is 
not upheld by the Court, the costa shall ordinarily be paid by the Collector, unless the 
Court shall be of opinion that the claim of the party whose property has been acquired 
was so extravagant, or that he was so negligent in putting his case before the Collector 
that some deduction from his costs should bo made, or that he should pay a port of the 
Collector’s costs. These provisions are not affected by the rule contained in the present 
section: see Land Acquisition Act, s. 63, and the undermentioned case (o). 

Whether an appeal lies for costa only ?-~The decisions of a Court of law ma^ 
bo divided into three classes, namely, — 

I. Decrees. [Every decree is appealable (s. 96)]. 
n. Appealable orders (s. 104). 

III. Non-appealable orders (s. 106). 

(i) Zambton v. Parkinson (1886) 36 W. E. 645. (m) Ram Coomar Ooondoo v. Ohunder Kanto 

li) Jamas Bevis v. Turner (1883) 7 Bom. 486. Mookerji (1878) 2 Oal. 283, 4 I, A. 28. 

The decision turned upon the word * ‘party *' (n) Referred Case no. 6 of 1867, 3 M. H. 0. 841. 

which is omitted In the present section. (o) Bkambara v. Muniswamy (1908) 31 Mad. 828. 
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I. It is settled that an appeal will lie. for costs only when the costs are warded by a S* 35* 

“ decreef^ if the order as to costs involves a question of principle ; but it is ftot settled whe^ 
ther such an appeal will Zie, if no question of principle is involved,- — decree contains — 

1, a decision on the rights of parties in the suit — ^tljis we shall call item No. 1 

— and 

2. a direction as to costs — this we shall call item No. 2. 

A party, while appealing from item No. 1 or any part thereof, may appeal also from 
item No. 2. He may at the hearing abandon the appeal from item No. 1, and yet he is 
entitled to proceed with the appeal from item No. 2 (p). But can he appeal from item 
No. 2 alone without appealing from item No. 1 ? In other words, does an apx>eal lie on 
a matter of costs only ? 

All the High Courts are agreed that ‘such an appeal does lie — 

(1) where the order as to costs involves a matter of principle ((?), as where a formal 

party to a suit against whom no relief is claimed is made to pay the costs 

of the suit (f) : or 

(2) where there has been no real exercise of discretion in making the order as to 

costs. This may happen when a successful party is made to pay the costs. 

of the losing party ( 5 ). 

So long as the discretion was in fact exercised, an appellate Court will not 
interfere, merely because it would itself have exercised the discretion 
differently (Z) ; 

(3) where the order as to costs proceeds upon a misapprehension of fact or law (u). 

For brevity’s sake we shall describe all the three cases as oases where a question o£ 

‘‘ principle ” is involved. We may therefore say that it is settled law that an appeal 
will lie for costs only, where the order as to costs involves a question of principle. But 
it is not settled whether an appeal wiU lie for costs only, where no question of principle 
is involved. The earlier decisions of the Calcutta Court are against allowing an appeal 
in such a case (v). In a recent Calcutta case, however, the point was regarded as a doubt- 
ful one {w). On the other hand, it has been held by the Bombay High Court that an 
appeal will lie for costs only whether the order as to costs involves a question of princi- 
ple or not (a;). The ground of the Bombay decisions is that every decree being appeal- 
able, any part of it is also appealable, though it be the part relating to costs, whether 
there is a matter of principle involved or not. But even according to the Bombay deci- 
sions, though an appeal may lie for costs only, the appellate Court will not a rule 
vary or set aside the order of the lower Court as to costs, unless there is a principle in- 
volved and the principle has been violated. From a practical point of view, it may be 
said that the distinction between the Calcutta and Bombay decisions is a distinction 
without a difference. 


p) Vasudev v, Bhavan (1802) 16 Bom. 241. 

(tf) Oirdharilal v. Sunder Bibi (1866) B. L. R. 
Sup. Vol. 406 ; Secretary of State v. Marjum 

B ll Cal. 860 : DUcUir Ali Khan v. 
mi Sahai Singh (1007) 84 Gal. 878. 

[r) Bunwan LaU v. Drup Nath (1886) 12 Oal. 170. 
(#) Moahingan v. Mozari (1886) 12 Cal. 271 ; 
Edmund v. Martel [1008] 1 K, B. 24; 


Lalman v. Ohxntamani (1010) 41 All. 254. 

(t) Parahram v. Dorabji (1900) 2 Bom. h. R. 264. 
(tt) Ranoihordas v. Bai Kasi (1892) 16 Bom. 676. 

\v) BunuHtri Laity. Drup Nath (1886) 12 Oal. 179. 
lv>) Amirvl Hoaaain v. Khairunnsssa (1001) 
28 Oal. 567. 

(a?) Ranchordaa v. Bai Kasi (1802) 16 Bom. 676 ; 
Khushal v, Punamohand (1898) 22 Bom. 164. 




108 


Oim PBOCEDUBE CODE. 


S, 35* Does a second appeal lie on a matter of costs only ? It has been held that it does 
Me, but only if there is a question of law or principle involved (y) ; see s. 100, cl. (a). 

IL Appeal from direction ^a&Ho costs contained in an appealable order . — ^The 
law as to appeal from a decision as to costs contained in an appealable order is the same 
as that for costs awarded by a decree (z). Substitute “ appealable order ” for “ decree ** 
in the notes under head I above, and we have the statement of law relating to appeals 
for costs awarded by an appealable order. But no second appeal lies on a matter of 
costs awarded by an appealable order, for no second appeal lies from any order : see s. 
104, sub-sec. (2). 

III. Appeal from direction as to costs contained in a “ non-appealable orders — Since 
no appeal lies from a non-appealable order, no appeal can lie from a direction as to costs 
contained in such order. Thus if an order is made adjourning the hearing of a suit, and 
one of the parties is directed to pay the costs occasioned by the application for adjourn- 
ment, he cannot appeal from the direction as to costs, for an order adjourning the hear- 
ing of a suit is not an appealable order, not being included in s. 104 below (a). 

Letters Patent, clause 15.— An order as to costs is not a “ judgment ” with- 
in the meaning of clause 15 of the Letters Patent, and is not appealable as such (6). 

Suit for contribution towards costs.^ — A defendant is not entitled as against 
a co-defendant to contribution in respect of costs to which both are liable unless there 
be some equity existing between him and the co-defendant (c). 


(y) BunwaH Ball v. Brup Nath (1886) 12 Cal. 179 ; 
Bavlat Ram v. Durga Prasad (1893) 16 All. 
333 ; Bmji V. Bhavanidm (1871) 8 B. H. 
0, A. 0, 100; Futeek v. Mohender (1876) 
1 Cal. 885. 

(s) Baliissen v. Imhmiput (1882) 8 Cal. 91 94 ; 


Vasiidev v, Bhavan (1892) 16 Bom. 241. 
(a) Balkissen v. Lmhmipid (1882) 8 Cal. 91. 
ili) Manali Seravana Mudatiar v. Rajagopala 
Vketly (1907) 17 Mad, L. .T. 669. 

(c) Mulla Singh v. Jagannath (1910) 32 All. 685. 
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PART II. 


Execution. 

General. 


36. [New.'] The provisions of this Code relating to the 
execution of decrees shall, so far as they 
are applicable, be deemed to apply to the 
execution of orders. 


S. 36. 


Application to order. 


What decrees may be executed. — (?*) The only decree capable of being executed 
is the decree of the Court of last instance. — When an appeal is preferred from a decree, 
and a decree is passed in appeal, the question frequently arises as to which decree is the 
one capable of execution, the decree of the lower Court or the decree of the appellate 
Court. The question above referred to arises in the following cases : — 

(a) Where a decree to be amended. [The decree to be amended must be the 

decree capable of execution. 

(b) Where the question is whether the execution of a decree is barred by limit- 

ation. [Time runs from date of decree capable of execution. 

(c) Where the lower Court has by its decree fixed a time for the payment of 

money, as in a suit for redemj)tion. [Time runs from date of decree cep- 
able of execiUion.] 

(d) Where under O. 20, r. 12, mesne profits are awarded from the date of the 

suit until the expiration of three years from the date of the decree. [Here 
‘ decree ’ moans decree capable of execution."] 

(e) Where notice is to be given under O. 21, r. 22, when execution is applied 

for more than one year after the date of the decree. [Here ‘ decree ’ 
means decree capable of execution.] 

In answering the question — which decree is capable of execution, It is important to 
bear in mind the provisions of 0. 41, rr. 11 and 32. By O. 41, r. 11, it is provided that 
the Appellate Court may dismiss an appeal (1) without serving notice of the appeal on 
the respondent in the circumstances there indicated ; also (2) if the appellant does not 
appear when the appeal Is called on for hearing. But when the case goes on to a hear- 
ing, then the„ powers of the Court are defined in O, 41, r. 32, which pro^ddes, not that the 
appeal is to dismissed, but that “ the judgment may be for confirming, varying or 
reversing the decree from which the appeal is preferred.” It may be that when the 
appeai is incompetent as being out of time or as coming within the provisions of s. 102, 
the proper oours^is to dismiss it. Apart from that the proper course is to confirm, vary 
or reverse the decree from which the appeal is preferred os provided by O. 41, r. 32 (d) 


id) KaUash Chandra v. OiHja (1912) 89 Oal. 925, 929-980. 
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S. 36, .Bearing these observations in mind, it may be stated that where an appeal is dismissed 
simpUciter, the decree capable of execution is the decree appealed from (e). But where 
the appellate Court acting under O. 41, r. 32, confirms, varies or reverses the decree 
appealed from, the decree capable of execution is the decree of the ap'pedlate Court (J), 
Similarly where the decree of the Court of first instance is confirmed by the High Court 
on appeal, and the latter decree is confirmed by the Privy Council, the decree capable 
of execution is the decree of the Privy Council (g). The result is that even where the 
decree of the lower Court is confinned on appeal, the xieriod of limitation to execute the 
decree runs from the date of the decree of the appellate Court. Similarly when time is 
fixed by the lower Court for the payment of money, and the decree of the lower Court is 
confirmed on appeal, the time for payment runs from the date of the decree of the appel- 
late Court, though the latter decree does not expressly provide that the time for payment 
should be calculated from the date of the appellate decree (^). There are, however, two 
cases in which the decree of the lower Court was confirmed on appeal, but the Court 
held that the time for payment commenced to run from the date of the decree of the 
lower Court (t)* But these cases seem to be of doubtful authority. 

(it) The decree to be executed must be a subsisting decree. — A obtains a decree against 
B and C. B subsequently sues A to set aside the decree on the ground of fraud, and 
the decree is set aside as against him. A cannot execute the decree as against B, for the 
decree does not subsist as against B. But he may execute the decree as against (7, 
for the decree is a subsisting decree as against G (j). 

(tit) The decree to be executed must be a decree of which execution is not barred by the 
law of limitation. — See Limitation Act, 1908, arts. 182 and 183, and see notes to a. 
48 below. 

Execution of order f. — ^T he term “ order” is defined in s. 2, cl. 14, as the formal 
expression of any decision of a civil Couii) which is not a decree. An order under 
B. 34 of the Guardians and Wards Act 8 of 1890 dimeting a guardian to pay a sum of 
money out of Ms ward’s estate for the marriage expenses of a person dependent on his 
ward is not an* order ’ within the meaning of s. 2, cl. 14, and it cannot be enforced 
against the ward after he has attained majority and the guardian has been discharg- 
ed (Jfc). 

Merger of decree, — As to merger of decree of the first Court in the decree of the 
appellate Court, see Gajraj v. Sioami Nath (?) where all the cases are reviewed. See also 
notes to O. 9, r. 13, “ Hearing of application after, disposal of appeal.” 


(e) Abdul Majid v. Jawahir Lai (1914) 30 All. 
350 '^P. C.l ; Batuk Nath v. Munni De% 
(1914) 36 All. 284, 41 I. A. 104; Patloji 
V. Qanu (1890) 16 Bom. 370 [apT>eal with- 
drawn] ; Bhola Nath v Kanti (1897) 25 
Cal. 311 [quaere wliother the correct order 
should not have been one confirming the 
decree] ; Shyam Mandat v. Satinath (1917) 
44 Cal. 954 [dlftmiasal of appeal for default — 
notice under 0. 2], r. 22 (1) (a)] ; Nandkn- 
mar v. Bilan Ram (1918) 3 Pat. L. J. 110 
[mesni* profits under O. 20, r. 12 (1) (c) 
(«»)]- 

if) Amendment of deereo — ShohreU v. Bridgman 
(1882) 4 All. 376 (F, B.] : Muhammad v. 
Muhammad (1888) 11 All. 267 [F. B.] 

' Limitation — Luchmun v. Kinhun (1882) 
8 Cal. 218 ; Mahomed v. Mohini Kanta 


for payment.— JVoor AH v. Koni Meah 
(1886) 13 Cul. 13 .• Raia Bhup Indar v* 
Bijai Bahadur (1900) 5 C. yST. N. 62, 27 I, 
A. 209 fmeijne pioflts] ; Nanrhand v. Vithu 
(1894) 19 Bom. 258 ; Sativaji v. Sakharlal 
(1914) 39 Bom. 175. 

iq) Bhup Tndar v. Bijai (1901) 23 All. 152, 27 
1 A. 209 ; Nandkumar v. BUae Ram (1918) 
3 Pat. L. J. 116 [mesne profits under 
0. 20, r. 12 (1) (c) iiii)]. 

(h) See the cases cited In the last note. 

(i) Ramasw'ami \\ Sundara (1907) 31 Mad. 28 ; 

OhanshyanUal v. Ram Narain (1909) 31 
All. 379. 

(j) Pasupati v. Nando Lot (1003) 30 Cal. 718, 

Chettiattil v. Kunhi Koru (1906) 29 Mad. 
175. 

ik) Parvathammal y. Chobkalinga (1918) 41 Mad, 


) 34 Cal. 874 ; Sakhalchand v. Velrhand 
(1893) 18 Boih. 203. Where time fixed 


241.. 

(0 (1917) 39 All, 13. 
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87. [S. 649, 2nd para.] The expression “Court which S. 37. 

passed a decree,” or words to that efEect, 
aioorer'* shall, in relation to the execution of decrees, 
unless there is anything repugnant in the 
subject or context, be deemed to include, — 

(а) where the decree to be executed has been passed in 

the exercise of appellate jurisdiction, the Court 
of first instance, and 

(б) where the Court of first instance has ceased to exist 

or to have jurisdiction to execute it, the Court 
which, if the suit wherein the decree was 
passed was instituted at the time of making 
the application for the execution of the 
decree, would have jurisdiction to try such 
svut. 

Changes Introduced by the section. — ^This section differs from the corres- 
ponding section 649 of the Code of 1882 in that the expression “the Court of first in- 
stance ” in clause (a) has been substituted for the expression “the Court which passed 
the decree against which the appeal was preferred.’* As to the effect of this alteration 
see notes below . 

Court by which decree may be executed. — Section 38 indicates the 
Courts by which decrees may be executed. A decree may be executed cither by the 
Coui't which passed it, or by the Court to which it is sent for execution. The present 
section explains the meaning of the expression “ Court which passed a decree.” 

The expression “ Court which passed a decree ” includes not only the Court which 
actually passed the decree, but the Courts mentioned in clauses (a) and (b) of the present 
section. Reading sections 37 and 38 together, we obtain the following rules: — 

1. Where the decree to be executed is a decree of a Court of first instance, the 

proper Court to execute it is the Court of first instance, 

2. Where the decree to be executed is a decree passed by a Court of first 

appeal, the proper Court to execute it is also the Court of first instance 
[see cl. (a) of the section]. 

3. Where the decree to be executed is a decree passed by the High Court in 

second appeal, then also the proper Court to execute it is the Court of first 
instance. Thus where a suit is instituted in the Court of a Subordinate 
Judge, and an appeal from the decree is preferred to the District Court, 
and a second appeal to the High Court, the proper Court to execute the 
decree of the High Court is the Court of first instance, that is^ the Court of 
the Subordinate Judge. Under the Code of 1882, s. 649, para. 2, of which 
the present section is in the main a reproduction, the proper Court to exe- 
cute the decree in the case put above would be the District Court, the ex- 
pression there used being “ the Court which passed the decree against 
which the appeal was preferred.” As a matter of practice, however, the 
Court of intermediate appeal never executed decrees passed by the High 
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CJourt in second appeal. The substitution o£ the expression “Court 
of first instance ** in clause (a) of the present section for the expression 
“Court which passed the decree against which the appeal was preferred,** 
gives legislative recognition to the practice hitherto followed. 


4. Where the Court of first instance has ceased to exist t the only Court that can 

execute the decree is the Court which at the time of making the applica- 
tion for execution would have jurisdiction to try the suit in which the 
decree sought to be executed wets paased. A Court does not cease to exist 
merely by reason that its head-quarters are removed to another place, or 
merely because the local limits of the jurisdiction of such Court are 
altered (m). 

5. Where the Court of first instance has ceased to /utve jurisdiction to execute the 

decree . — A decree is passed by Court X directing the sale of immoveable 
property within its jurisdiction. After the decree and before the applica- 
tion in execution for sale, the property directed to be sold is transfer- 
red by the Local Government’s notification from the jurisdiction of Couii: 
X to the jurisdiction of Court Y. Has Court X jurisdiction to entertain 
the application in execution and to order the sale of the property ? 
According to tho Calcutta decisions, both Court X and Court Y have 
jurisdiction to entertain the application in execution for the sale of the 
property, but if the application is made to Court X, it should not itseli 
order the sale of the property, but transfer the application to Court 
Y for passing and executing the order for sale (n). According to an 
earlier decision of the Madras High Court, Court X has jurisdiction to 
entertain the application in execution, but the question whether it could 
itself order the sale of the property was not decided (o). In a later 
Madras case , the opinion was expressed that Court X had no jurisdiction 
to entertain the application for execution (p), but this view was overruled 
by a Full Bench of the same High Court, the Full Bench taking the 
same view as the Calcutta High Court (q). 


Ceased to havo Jurisdiction/’ — A Court does not cease to have jurisdiction 
to execute its decree, merely because its business is transferred by the District Judge 
under the Act constituting it to another Court (r). Where an order was made by the 
High Court of Calcutta rejecting a petition for leave to appeal to the Privy Council, 
and directing the petitioner to pay the respondent’s costs, but the order was silent as 
to the Court by which it was to be executed, it was held that the circumstance that the 
High Court on its appellate side does not in practice execute its own decrees and orders, 
did not make that Court, as regards the execution of the order, a Court that had “ ceased 
to have jurisdiction to execute ** its decree (a). Nor does a Court which passed a decree 
cease to have jurisdiction to execute it,” because after the passing of the decree a 
party [e. g.. Court of Wards] is added in execution who, had he been a party when the 
suit wherein the decree was passed was instituted, would have deprived the Court of its 


(wi) Latchman v. Maddan Mohan (1881) 6 Cal. 
613, 617. 

(n) Latchman v. Maddan Mohun (1881) 6 Cal. 
618 ; Pr^mchand v. Mokhoda (1890) 17 Cal. 
699 [F. B.] ; Jahar v. Kamini Bebi (1901) 
28 Cal. 288 ; XJdit Narain v. Mattmra Pra^ 
sad (1908) 36 Cal. 974. The case of Kali 
Pado V. Dino Nath (1898) 25 Cal. 315, 
which Is sometimes cited in this connec- 
tion, is not a cane of transfer of jurtsdie^ 
tion ; there was in that case an order merely 


for the distribution of business between two 
Courts each of which had jurisdiction ; see 
28 Cal. 238, 240-241, and 36 Cal. 974, 977. 

(o) Pandttranga v. VythUinga (1907) 30 Mad. 637. 

(p) Subbiah V. Ramanathan (1014) 37 Mad. 462, 

471. 

(q) Seeni Nadan v. Muthusami (1919) 42 6fad. 

821, 832-833, 835, 842. 

(r) Kali Pado v. Dino Nath (1898) 25 Cal. 816. 

(3) Burro Pershad v. Bhupendro (1881) 6 Oal. 2C1 
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jurisdiotjjon (t). In a recent Madrae case (w), the Court said with reference to cl. (b) 
of the section : “ In fact this portion of section 37 of the Civil Procedure Code clearly 
has reference to transfers of territorial jurisdiction from one Court to another.” 

In applying this section it is to be noted that the nature of the cause which put an 
end to the jurisdiction of a Court is immaterial (v). 

What decrees may be executed » — See note under the same head to a, 30 

Courts by which Decrees may be EXEcuTEDi 

38. [S. 223, 1st para.] A decree may be executed either 

Court by which decree ^7 the Court which passed it, or by the 
may be executed. Coutt to which it is Sent for execution. 

Court which passed a decree.- — See s. 37 and notes thereto. 

Jurisdiction of Court executing decree. — ^The following are the loading rules 
relating to the jurisdiction of Courts executing decrees 

Rule I. — No Court can execute a decree in which the aubject-matter of the suit or of the 
application for execution is property situate “ entirely ” outside the locgl limits of its 
jurisdiction. — ^Territorial jurisdiction, in other words, is a condition precedent to a 
Court executing a decree (w). 

Exception I. — The Court which passed a decree for the ” enforcement of a mortgage 
of immoveable property ” included therein has power in execution of its decree to order the sale 
of such property, though the whole of it may be situate “ beyond ” the local limits of its juris- 
diction. — A sues R in a Court in district X on a mortgage of two properties, one situate 
in district X and the other in district Y. A docroo is passed for the sale of both the 
properties. The Court in district X having jurisdiction to entertain the suit in respect 
of the property situate in district Y (s. 17), has also jurisdiction to sell that property hi 
execution of its decree, though the property is situate beyond its jurisdiction. It is not 
bound to send the decree for execution as respects the property in district Y to the Court 
of that district under cl. (c) of s. 39, but it may do so (x). In the latter case the decree 
as respects the property in district Y may bo executed by the Court of district Y {y). 
See also notes to s. 17. 

Exception IJ. — Where after the passing of a decree"*' in a suit for the enforcement 
of a mortgage ” the whole of the immoveable property included therein falls, by transfer of 
jurisdiction, within the local limits of the jurisdiction of another Court, the application for 
execution of the decree, according to the Calcutta decision, may be made either to the Court 
which passed the decree (though the prqpeHy is no longer within its jurisdiction), or to the 
Court within the local limits of whose jurisdiction the immoveable property falls by such 
transfer, but where the application is made to the former Court, it should not itself order the 
property to be sold, but should transfer it to the latter Court for passing and executing the order 


U) Bandoo v. Narsingrac (1014) 38 Bom. 662^* 

(u) VenkataHumi Naik v. Sivanu MudetU •pkOlO) 
42 Mad. 461, 464. 

(t) Oauskha v. Abdul (1893) 17 Bom. 162. 

(tc) Prem Chand v. Mokhoaa Debt (1890) 17 Cal. 
699, 703. 

(a;) Maseyk v. Steel (1887) 14 Cal. 661 ; KarticH 
8 


Nath y. TUukdhari (1888) 16 Cal. 607 ; 
Gopi Mohun v. Doybaki (1892) 19 Cal. 13 ; 
Tincouri v. Shib Chandra (1894) 21 Cal. 
639. 

(V) Aziz Bakheh v. Sultan Singh (1018) P. B. 
no. 43, p. 162 ; Jagemath v. Dip Rani 


Ss. 

37, 38. 



114 


crvili PBOeEDURE CODE. 


S. 38. 


for sale {z). In a resent Madras deeision, the opinion was expressed that it is the latter Court 
alone that has jurisdiction to execute the decree, and that it is to that Court alone that the 
decree-holder should apply for execution (a). But this view was overruled by a Full Bendh 
of the same High Court, the Full Bench taking the same view as the Calcutta High Court (6) 
In the Full Bench case it was observed by Wallis, C.J., that the fact that s, 160 of the 
present Code confers upon the Court of the transferred area pou^r to entertain the application 
in the first instance does not take away from the Court which passed the decree the power 
which it had according to the unbroken current of decisions for many years, namely, the 
power to entertain the application (c). Soo notes to s. 37. 

Exception II L — The salary of a public officer or of a servant of a Railway company of 
local authority ma^' be aUached by a Court though the dishursing officer may not be within the 
local limits of the Court's jurisdiction. See O. 21, r. 48, and notes thereto. 

Rule II . — Where a decree has been passed for the payment of money ^ and the decree- 
holder applies for attaehment and sale of immoveable property (belonging to the judgment 
debtor) which forms one estate of which a part is situated within the local limits of the juris- 
diction of the Court executing the decree and part beyond such local limits, the Court execut- 
ing the decree has the power to attach an d sell the whole estate including the portion situated 
beyond the heed limits of its jurisdiction. See O. 21, r. 3, and notes thereta 

RniiE m . — Whether a Court to which a decree has been sent for execution under s, 39 
has jurisdiction to execute the decree, if the amount of the decree exceeds the limits of the 
pecuniary jurisdiction of the Court? To put the question in a concrete form, whether 
a decree for Rs. 7,000 is sent for execution to a Court whose pecuniary jurisdiction docs 
not exceed Rs. 5,000, the latter Court can execute the decree ? Yes, according to Madras 
decisions (d), Ko, according to Calcutta and Bombay decisions (c). See notes to s. 6 
“ Pecuniary jurisdiction in passing decrees.’^ 

Rule IV. — Where the decree sought to be executed is passed by a competent Court, the 
Court will not be deemed to be incompetent to execute the decree merely besause by reason of 
the amount of interest or mesne-profits ascertained for a period “ subsequent " to the institution 
of the suit, the pecuniary limits of the jurisdiction of such Court are exceeded. — A obtain 
a decree against B for Rs. 4,000 and interest in a Court of which the jiecuniary jurisdiction 
is limited to Rs, 6,000. A then applies to the Court for execution. At the date of the 
application for execution, the total amount of the decree by reason of accumulation 
of interest exceeds Rs. 6,000. Has the Court jurisdiction to execute the decree, regard 
being had to the fact that the amount sought to bo recovered in execution exceeds the 
pecuniary limits of its jurisdiction ? It has been held that it has (/). See notes to s. 6, 
Pecuniary jurisdiction in passing decrees.” 

The Court executing: a decree cannot ro behind the decree. — The 

Court executing a decree must take the decree as it stands (g). It has no power to go 
behind the decree, in other words, it cannot entertain any objection as to the legality 
or correctness of the decree (h). The reason is that a decree though it may not be 


it) Latehman v. Msddan (1881) 6 Cal. 613 ; 

Jahar ▼. Kamini Debi (1901) 28 Cal. 238. 
(«) SubHah v. Ramanathan (1914) 37 Mad. 492, 
471. 

(b) Sesni Nadan v. Muthusami (1919) 42 Mad. 

821, 882-883, 886, 842. 

(c) 42 Mad. 821, at p. 883, supra. 

(4 Narasayya v. Venkata (1884) 7 Mad. 897 
Shanmuga v. Ramanathan (1894) ir Mad. 
809. 

Bursa V. Umaiara (1889) 16 Clal. 465 ; Ookul 
V, AukhU (1889) 16 Ctul. 467 : Shamsundar 
V. AftcUh Bandhu (1910) 37 Cal. 674; 
Sidheshvnar r, Marihaf (1888) 12 Bam. 165. 


• 

(/) Shamrav v. Niloji (1886) 10 Bom. 200 ; Rames- 
war V. DUu (1894) 21 Cal. 650; Panebu- 
ram v. Kinoo (1912) 40 Cal. 66. 

(S) RampAal v. Ram Raran (1883) 5 All. 58 ; 
Muttia V. Virammal (1887) 10 Mad. 288 ; 
Sheik Budan v. Ramchandra (1887) 11 
Bom. 537 ; Venkataohala Reddi v. Venktt- 
t^ama Reddi (1891) 24 Mad. 666 ; Ajypa 
Rao V. Kriehna (1892) 25 Mad. 537. 

(A) Ohhoti V. Ramesbwar (1902) 6 O. W. N. 796 ; 
Grish Ohunder v. Shoshi SMkareekwar 
(1900) 27 Cal. 951, 967, 27 I. A, 110 ; Jar 
GoHnd V. Patesri Partap (1997) AH, W. 5. 
88f. 
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according to law, is binding and conclusive between the parties, if it is not appealed 
from (•). For the same reason the Court executing a decree cannot alter, vary, or 
add to the terms of the decree (J). It is different, however, where the decree sought to 
be executed is a nvUity as where it is passed against a party to a suit who had died 
before the hearing was concluded ; in such a case there is no decree to be executed (A;). 
See notes to s. 47, p. 123, case (4). 

Conatructlon of decree by executing Court. — But though a Court 
executing a decree cannot go behind the decree, it is quite competent to construe the 
decree where the terms of the decree are ambiguous, and to ascertain its precise meaning 
for unless this is done, the decree cannot be executed. The construction of a decree 
must be governed by the pleadings and the judgment (1), And the Court should, if 
possible, put such a construction upon the decree as would make it in accordance with 
law ( m). Where a certain construction is put on a decree on a former application for 
execution, it is not competent to the Court on a subsequent application to treat that 
construction as erroneous and put another construction on the decree (n). 

Agreement between parties to execution proceedings. — ^An agreement 
arrived at between the parties to an execution proceeding with the sanction of the Court 
cannot be subsequently altered by the Court without the concurrence of both the 
parties (o). 

Inconsistent decisions In execution proceedings — Where there are two in 

consistent decisions in the course of execution proceedings, the later must prevail 
against the earlier (p). 

39. [S. 223, 2nd and 3rd paras.] (]) The Court which 

passed a decree may, on the application of 
Tran«fer of deewe. the dccrce-holder, send it for execution 
to another Court, — 

(а) if the person against whom the decree is passed 

actually and voluntarily resides or carries on 
business, or personally works for gain, within 
the local limits of the jurisdiction of such other 
Court, or 

(б) if such person has not property within the local 

limits of the jurisdiction of the Court which 
passed the decree sufficient to satisfy such decree 
and has property within the local limits of the 
jurisdiction of such other Court, or , 


(1) Papamma r. Vira Pratava (1890) 19 Mad. 

249, 252, 23 I. A. 32, 35. 

(j) Udwant v. Tokhan Singh (1901) 28 Cal. 363, 
28 I. A. 57 ; Forester v. Secretary of Stale 
(1878) 3 Cal. 161, 4 I. A, 137; Hutro v. 
Sufui (1882) 8 Cal. 832. 9 I. A. 1; IshvMT- 
gar v. Ohudasema (1888) 13 106; 

Sobhtvna V. Krishna (1891) 16 Bom. 644 : 
RatWMJMMgji V. Kundankwar (1902) 26 

Bom. 707. 

(A) JuftgH LaU v. Ijodda Ram (1910) 4 Fat. L. J. 
240 <F. B.). 

(2) Rjttm Kit]^ y. Rwp Kttari (1884) 6 All. 269, 

276, 11 1. A- 87; Kaii Krishna v. Secretary 


of Stats (1889) 16 Cal. 178, 183, 16 I. A. 
186; J (Mat jit V. SarahjU (1892) 19 Cal. 
169, 18 1. A. 166 ; Lachmi v. Jtoala (1896). 
18 All. 344 ; Shitlal v. Jumaklal (1894) 18 
Bom. 642. 

(m) Amolak v. Laahim (1897) 19 All. 174; Bakar 

V. Udit Narain (1899) 21 All. 361 ; Radha 
Hishen v. CoUector of Jaunvur (1901) 23 
AU. 220, 226, 28 I. A. 28. 

(n) Venkatanarasimha v. Papammah (1896) 19 

Mad. 64. 

(o) Chandrabala v. Prabodh (1909) 86 Cal. 422. 

(p) Dambm Singh v. Munatoar (1916) 37 All, 631. 


Ss. 

38, 39. 
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(e) if the decree directs the sale or delivery of immove- 
able property situate outside the local limits of 
the jurisdiction of the Court which passed it, or 

(d) if the Court which passed the decree considers for 
any other reason, which it shall record in writing, 
that the decree should be executedby such other 
Court. 


. (2) The Court which passed a decree may of its own 
motion send it for execution to any subordinate Court of compe- 
tent jurisdiction. 


Tranamlsflloit of decree for execution. — decree passed by one Court, 
may be transmitted for execution to another Court cither on the ap{pUcaiion of 
the^decree-holder on one of the grounds stated in this section, or by the Court which passed 
it of its own motion* When a decree is sent by the Court which passed it for 
execution to another Court, the Court sending the decree shall send a copy of the decree 
and other documents mentioned in O- 21, r. 6, to the Court by which the decree is to bo 
executed. The latter Court shall, on receiving the copy of the decree and the other 
documents, cause the same to be filed (O. 21, r. 7). The decree-holder may then apply 
to that Court for execution (0. 21, r. 10). The Court executing a decree sent to it for 
execution has the same powers in executing such decree as if it had been passed by 
itself (b. 42). 

Clause (d). — In a Bombay case, doubt was expressed whether clause (d) of this 
section enabled a Subordinate Judge to transfer a decree for execution to a Small Cause 
Court, where the property attached was within the local jurisdiction of the Subordinate 
Judge ( 2 ). 

A decree may be executed simultaneously in more places than one. — 

A Court iJOBSing a decree has the power to send its decree to more Courts than one for 
concurrent execution. But this power should be sparingly exercised, and, when exer- 
cised, it would bo in many cases proper to impose terms on the decree-holder that he 
should not proceed to a sale under all the attachments at once (r). 

Appeal. — An appeal lies from an order rejecting an application for the transfer of 
a decree. The reason is that questions relating to the transfer of decrees are questions 
relating to “ execution ” within the meaning of s. 47 [Code of 1882, s. 244] (s). Soo 
8. 2 , ol. (2). 


Jurisdiction. — See notes to s. 38 under the head “ Jurisdiction of Court executing 
decree,” p. 113 above. 


40 . {New.'\ 


Transfer of decree to 
Court In another Province. 


Where a decree is sent for execution in 
another province, it shall be sent to such 
Court and executed in such manner as may 
be prescribed by rules in force in that 
province. 


(,> KfUhM V. Bhan (1891) IS Bom. (^1. 

(r) Saroda Prosad v. Zuehmeepui (1872) 14 M. I. 
A. 629 ; Kiahore v. Rooplall (1882) 


8 Cal. 687. 

(«) Bhahani Chamn v. Pratav 
80. W. 676. 


Chandra (1904) 
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Executed in such manner as may be prescribed by rules in 
force In that province/* — The manner of execution is that of the Court which ex- 
ecutes the decree, but as to whether execution of the decree is barred by limitation or 
not it is the law governing the Court which passed the decree that applies ( t), 

41. [s. 223, 4 th para.] The Court to which a decree is 

sent for execution shall certify to the Court 
cce^dtagrto P^ssed it the fact of such execution, 

or where the former Court fails to execute 
the same, the circumstances attending such failure. 

42. [S. 228.] The Court executing a decree sent to it 

Powers of Court In shall have the same powers in executing 

executing transferred de. g^ch decree as if it had been passed by 

itself. All persons disobeying or obstruct- 
ing the execution of the decree shall be punishable by such 
Court in the same manner as if it had passed the decree. And 
its order in executing such decree shall be subject to the same 
rules in respect of appeal as if the decree had been passed by 
itself. ■ 

Powers of Court in executing transferred decree. — Court executing 
a transferred decree has no power to entertain any objection regarding — 

(а) the legality or propriety of the order directing execution, or 

(б) the right of the person shown in the order as the person entitled to execute 

the decree. 

By reason of the rule contained in cl. (a), the Court executing a transferred decree 
cannot refuse execution on the ground that the order directing execution was wrong or 
improper, and that it ought not to have been made under the particular circumstances 
of the case (-m). Nor can it refuse execution on the ground that the execution of the de- 
cree was barred by limitation on the date on which the order for execution was made 
and that the order was therefore illegal (v). It is otherwise, however, whore the trans- 
ferring Court ha^ made no order for execution, but has merely transferred the decree for 
execution, and sent a certificate of non-satisfaction. In the latter case, the Court to 
which the decree is transferred for execution has the power to decide whether execu- 
tion is barred by limitation (w), or it may stay execution (O. 21, r. 26) so as to leave the 
objection to be decided by the Court which passed the decree (a;). See notes to s. 11 
under the head “ Orders in execution proceedings ” on p. 64 ante. As to decrees of 
Courts of Native States, see notes to s, 44 below. 

By reason of the rule contained in ch (b), the Court executing a transferred decree 
cannot entertain any question as to the validity of an assignment of the decree 21, 
r. 16) if the assignee is shown in the order for execution as the person entitled to execute 
the decree (y). 

(0 Tincottri </. Debendro Noth (1890) 17 Cal. 491. 

497. 

(u) Mvm AMul V. Sukkhinaboo (1897) 21 Bom. 

456 ; Sam ZM v. Badhey Led (1885) 7 All. 

830; BcercAundcr V. if ai/wana (1880) 5 Cal. 

736. 

(r) Ht^n V. Saju (1891) 15 Bom. 28. 

(lo) CKhatay Lai v. Puran Mvll (1896 )28 Cal. 89. 


p. 41 ; JjeaKe v. ucmiei (isos) i o w. k. f. 
B. 10 ; c/. Soma Rai v. JOayoZ Sin^h (1894) 
16 All. 890. 

(X) Sri?iary v. Murari (1886) 13 (^1. 257 
(y) Ram uhandar v. Mohendro Nath (1874) 21 W. 
a. 141 ; Dhunenh v. Oolfat (1874) 21 W. R. 
219. 


Ss. 

40-42. 
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Subject to the limitations mentioned above, the Court executing a transferred de- 
cree has the same powers in executing such decree as if the decree had been passed by 
itself. Prom this it follows that a Court executing a transferred decree has no more 
powers in execution than a Court executing its own decree. Thus a Court executing 
its own decree has no pQwer to entertain any objection regarding the legality or the cor- 
rectness of its decree. Therefore, a Court executing a transferred decree has also no 
such power. It cannot therefore refuse to execute the decree sent to it on the ground 
that the decree is wrong in point of law ( 2 ), or that it is defective (a), or that it directs a 
sale of property which is not “saleable” within the meaning of s. 60 of the Code (6), 
or that it was obtained by fraud (c), or that it was passed without jurisdiction (d). It 
is clear that if a Court exeoutiug a transferred decree were Allowed to enter into these 
questions, it would be virtually allowing it to sit in judgment upon the decree of the trans- 
ferring Court. See notes to s. 38. 

Continuance of Jurisdiction of Court executing: transferred decree. — 

The Court to which a decree is sent for execution retains its jurisdiction to execute the 
decree (1) until the execution has been withdrawn from it (e), or (2) until it has executed 
the decree and has certified that fact to the Court which sent the decree, or (3) until it 
has failed to execute the decree and has certified that fact to the Court which sent the 
decree (s. 41). Until some one of these events happen, the only Court which has seisin of 
the execution proceedings is the Court to which the decree is sent for execution, and the 
Court which passed the decree has no jurisdiction to entertain an application for execu- 
tion unless concurrent execution was ordered, or proceedings in the Court to which the 
decree is sent are stayed for the purpose of executing the decree by the Court which 
passed it (/). It follows from this that if a decree is sent for execution by Court A to 
Court B, and an application for execution is made to Court ^ (O. 21, r. 10), but the ap- 
plication is rejected on the ground of some informality^ and a fresh application for 
execution is subsequently made to Court B, it (Court B) cannot refuse to enter- 
tain it on the ground of want of jurisdiction, for its jurisdiction has not ceased os 
none of the three events mentionied above has hapi)ened But if the application 
for execution is dismissed by the Court to which the decree is sent in consequence of 
the decree-holder’s failure to prosecute, and a certificate is sent to the Court which passed 
the decree that execution has failed by reason of non-prosecution, the former Court 
has no power to receive a subsequent application for execution for its jurisdiction ceased 
when the certificate was sent ; the proper Court then to deal with the decree is the Court 
that passed it (h). 


48 , [s. 229.] Any decree passed by a Civil Court estab- 

lished in any part of British India to which 
the piovisions relating to execution do not 
extend, or by any Court established or 
continued by the authority of the Governor- 
General in Council in the territories of any 
State, may, if it cannot be executed within 
of the Court by which it was passed, be 


Execution of decrees 
passed by British Courts 
In places w which this pari 
does not extend or in 
foreign territory. 


forei^ Prince or 
the jurisdiction 


(e) Maharaja of Bhartpur v. Rani Kanno Dei 
(1901) 23 AU. 181 ; Kashi v. Jamuna <1004) 
81 Gill. 022: Subramanian v. Panjamma 
(1882) 4 Mad. 824. 

(а) V. Nanarav (1887) 11 Bom. 628. 

(б) SaSashio v. Jayant^ai (1884) 8 Bom. 186 ; 

Madho Lai v. KatuniH (18^) 10 AIK 180. 

(e) Parvata v. JHaantbar (1801) 16 Bom. 807. 


(d) See Ohoffalal v. Trueman (1888) 7 Bom. 481; 

Kaeturshet v. Rama (1880) 10 Bom. 06. 

(e) Ashootosh Dutt v. Doorga (1801) 0 Cal. 604. 
m Maharaja of BobbUi r. Narasaraju (1012) 87 

Mad. 281. 

(g) Abda Begam v. Mmaffar (1898) 20 All. 129. 
(k) Mathura v. KaUae (1808) 8 C. W. N. ooxl 





^ - v.-- 

^ , ja<)ti|i^tia» H tlwrGtesette (^, /^<o, 

‘ .tliat.iitli0 decjre# oSiMi;i^ Civil ot 


^Vca^e Copts situate; 
of ^ any native I^oe 


temton^ 
Stat^ >% alliance 


with 15^ liaiesty Ad hot established of continued by the 
’authority if the Gk)VernQr-Gten^l in Qolinoil, or any class 
of such di^ees may be executed id Britjah India as if they 
had been j^assed ly the Courts of British India. 


by ilatlflcatlon.— I’or notificatlibi issoed under this section, see General Btatu. 
tory.fin&s and Orders, VoL I, pp. 622-e25, and VoL IV, pp. 682, 6SS and 686^ ^ 

Where foreign JndgMient passed without JurUdlctlon.^TMa section ww 
mezelj intended to Idter theprooedure by wMoh decrees pass^ by CJonrts Of Native 
States can bat© efieot gl^ to them & British India (♦). It does not preclude a Court 
of British India to which a decree of a Native State is sent for execution by virtue of a 
notifioaiioh under tide section from ascertaining whether the foreign Court had juiisdio*^ 
tion to pAis the decree, and from refusing execuHon if it finds that the foreign Court had 
no jurisdhdlon to paw the decree (/). See notes to s. 10, “ A British Indian Court will 
not fi^ve efldci to a foreign judgment, eW* 

Llmltafloii for execution of a decree of a Court of a Native State.— The 
period of limitation for execulton of a decree of a Court of a Native State transferred 
for exeouUon to a Court of British India is not the period prescribed by the law of that 
State, but that prescribed by the law of British India, that is, within three years from the 
date of the decree [limitation Apt, 1908, Sch. I, art. 182’| (h). 


46. [is. 229^0 So muoli of tlie foregoing sections ot this 
Pcirt as • empowers a Court to send a decree 
for execution to another Court shall be 
Coptraed as empowering a Court in British 
India tUtsend a decrultfox execution taany Court established 

' '/r. '« )■ Mi/ ^ J I # f Y 

the au 


of tw Oovemor-Qeneral in 


Co^^ jp tie t^ any forei^ Prince or State |p 

ti^e -^'^erhbrrOenOTal m Councd lias, by noti&oation m 


!; de<S^||^d this section to apply. 

^ ««?d bWsM, VaL t pf. wri VoL IV p. m 

'Jiiw 1.: V/ Jimipj.- Jiji— 
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3%;" ' Suoh 'a nolifioatlQii was issued '^th regard to the Traraoibre Oourte hxid also 

45;; 45* Ooclmi dourte in 1887 as part^of a reciprocal airangement which those Courts 

were t6 execute the Idec^tees of our Courts, and there are regulations made by the Tra- 
1 YlUpcpre and pther States providing for execution of decrees of our Courts upon receipt 
from, pur <3o\irte of a* copy 'bf the decree, a certificate of non>satisfaction, and a copy 
of any order for execution, or a certificate that no such order has been made. Such 
being the oi^, ther^is no reason why our cJburts should not act in aid of the Travancore 
Courts and furnish liiem as mailer of comity the documents they require to enable them 
to execuibe the»deorees of our Courts under the powers conferred upon them by the legisUUive 
authority in Travancore, The^polioy of the Indian legislatui^has been to leave the decrees 
of our Coujrts to be executed in the Cou3;ts of Native Stalfes pursuant to the legislative!*^ 
authority of such Stetes, but Hot to provide, as they have in s. 45 as ti^ards a limited 
number of such Q>u^, for the^ transfer to theih of the decrees of our Courts for execution 
so as to make them the executing Courts as regards such decrees for all purposes with 
authority to decide all questions arising in the cqprse of execution (1), 

‘^By notification.” — For notifications issued under this section, see General Sta- 
tutory Rules and Qrders, Vol. I, pp. 618-621. 

46.. [jVeti;.] (1) Upon the application of the decree- 
holder the Court which passed the decree 
nxay, whenever it thinks fit, issue a pre-; 
cept to any other Court which would be competent to esKeoute 
such decree to attsich any property belonging to the judgfhent- 
debtor and specified in the precept. ‘ * 

(2) The Court to which a preceptods sent shall proceed 
to attach the property in the manner prescribed in regard to 
the attachment of property in execution of a decree : 


Provided that no attachment under a precept . shall 
continue for more than two months unless the period of attach- 
ment is extended by an order of the Court wlfich passed the 
decree or unless before the determination of such attachment 
the decree has been transferred to the Court by w|ach the' 
attachment has been ipade and t]^ dedtee-holder has applied 
for an order for the sale of such property. ^ ' 

Attachment under precept. — ^The object of u precept is to enable #4feree- 
holder to obtain ^an interim attachment where theSfe is ground to apprehend that he * 
"" may otherwiBe be deprived of the fruits of his decree. No such attachment, .however, 
can continue for more than two months except in the two ..cases mentioned in the 
section. 


The efle(^ of the latter port of the section is to, do away with a re-attSffih- 
ment of property attached under a prewpt whete, before the det>ermination of the 
interim attfbohment, the deoree*hblder;u|S|si^ for execution against the property. 


<0 Pierce, leclie v, 40 Ifad, 1000, ^^0-10^, 
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(^BBTIONS TO BE DETEBMINBli BY OoURT S; 47. 

EXECUTING DECREE.' 

47. [s. 244.) (1) Al l que stions |arising between tKe 
jparties to tbe siiit in which, the decree was 
Questions to be deter- passed, orltheir representatives, and relat- 

mined bytheCoiirt exe- F » ‘ x* j* i. j.* i: 

cuting decree. ing to th^execution, ii- discharge or satisfac- 

Ijon of the decree, shall be determined by 
the Ckiurt executing the decree and not by a separate suit. 

(2) The Court may, subject to any objection, as to limita- 
tion or jurisdiction, treat a proceeding under this section as 
a suit or a suit as a proceeding and may, if necessary, order 
payment of any additional court-fees. 

(3) Where a.(» question arises as to whether any person is 
or is not the representative of a party, such question shall 
for the purposes of this section, be determined by the Court. 

^Exjdanation , — For the purposes of this section, a 
plaintiff whose suit has been dismissed and a defendant 
against wlioJD a suit has been dismissed, are parties to the suit. 

Chans:es introducejl by the section. — ^This section corresponds with s. 244 of 
the Cod© of 1882 except in the following particulars ; — 

1. Sub-clauses (a) and (b) of s, 244, which provided for the determination cf 
questions regarding the amount of mesne profits and interest in execution, 
proceedings have been omitted, as it was deemed expedient that such 
questions should be determined by the decree and not in execution. See 
O. 20, r. 12. 

The words “or to the stay of execution thereof ” which occurred in s; 244 
after the words “ execution, discharge or satisfaction of the decree have 
been omitted in the present section. There are two possible views os 
regards the onussion of these words, .^fhe one is that the words omitted 
may hlive been regd^d as superfiuous, for a plea that the execution of a 
decree may be stayed is equivalent to the plea that the decree shoij^d not 
be executed, and it is thus a question “ relating to the execution ** of the 
degree i^m), Thq^pther view is^that questions relating to the stay of exe- 
cution are no longer within the provisions of this section and no appeal will 
lie from orders determining such questions The latter view seems to 

be the correct view. 

3, Sub-seotion (2) of the present' section is new. It gives legislative recog- 
nition to the practice followed by .the Courts under the Code of 1882. See 

notes below under f3ie hea^ “ Sub-^ti6n (2).’* 

- 1 ' . > ■ - 1 - ; . 1 ^.., ^ 1 , ... ■ 

(m) 8vbrilmAn/^' V. Kumara (1&16) 89 Mod. | imm) Janardan v. Mattand (1920) 22 Bom. 




i6v*‘^ ia»pi*^vlpl 

' ' ’ ’ ' - ■’ ‘ 

0^ At reat a oonfii^ ol ]iidiolAl;^ed^i)|i hot^: 
atai^cy ^^indar the head l^avtiei t%thd ; lE^xjfia^^n 
. ,-seoSloii,” ^ 

';v' '' , . ^'' 

^ 90CtfO]n«-^Thia aeotlon provides tAfar aUa tlu^ 

^ ^ dJaoba.^ or aatlsfaotkm of a decree^ and arisiii|i; beHr^^ 

|x|. 'wixUdi the dedij^< vaa pasaed, or their repreaentativea, ehaU be 
eaeeoating the deoreo and, aoi ^ a^ieparafo suit^ tHiia section has been 
; benad<^ {mrpoee of oheoking needleaa lit^ti<Ha; (n)« Jt pxy^^^ a 
liedtti^itB x#aeG^ ^ empowering the Court ezecnlbig a deoree to dkenhitt^ 
may in ezeouiion i^rooeedinga without reg,uiring the partlM to brii>g 
hi rea]^t of eViaxy question that may arise between 14iem In su<4i proceed* 
4i^ { "flhmee ooi^atrued narrowly ^o). At the aaxue tinie ^bie 

bar a aepaiate at&t should not be lost sight of. l^osO oomlitions are 
tWd ^ leiating^to the oharaoter of the ^jfoaaifema in respect of^uddoh 

,ara pn^ijldhited, aa|d the other to the oharaoter of the poHtaa between ^ehota 
the ^e gu«||^cma In respect of which a separate suit is barred mu«t be 

queiraEmhi ** lyiatiug to the ezeoutlony discharge or satisfaction of the decree^** ThO 
'bahv^p^ ^idibm the questions axiM must be ** the partief to the suit in which the decree 
' or their representidives.*’ If a question is of the character mentioned above 
a^ If it arises between the parties aforesaid it cannot fornix the subject of a separate 
ai^M4t s h o ul d be doteqrmfaied by the Court executing the decree. But if the quesiiOh 
^ oharaotet, ot^ if it does not arise between the parties aforesaid^dt may 

by a separate suit. 

suit will f^t lle.^When it is said with reference to thlt section 
suit ‘Adll not lie, it is understood that the question relates to the exeoutlon, 
|^ salbi!C^^ of the deoree, and, furth^^ that it arises botwoop. the parties 
representatives. V 70 : proceed^ to state the leading oases on 
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by R to A on the mortgage, and a decree is passed for A for that amount. After g 
the decree has been fully executed, B discovers an error in calculation, and the 
decree is amended by substituting Rs. 6,000 for Rs. 7,000. B may claim a refund 
of Rs. 1,000 by an application under this section, but not by a separate suit Jg). 
Similarly if A discovers an error in calculation after the decree has been executed , 
and the decree is amended by substituting, say Rs. 7,500, for Rs. 7,000, A may 
claim the excess of Rs. 600 by an application under this section, but not by a 
separate suit (r). 

3. BestituUon of property sold in excution, when the iale is set a side> — A obtains 
a decree against B for Rs. 6,000. B fails to pay the amount of the decree and his 
property is thereupon sold in execution, and purchased by A, the decree-holder. 

The sale is set aside on JS’s application on the ground that the property was pur- 
chased by A without the leave of the Court as required by O. 21, t. 12. B may 
claim restitution of the property by an application under this section, but not by 
a separate suit ( 5 ). See now s. 144, sub-s. (2). 

4. Claim by legal representative of a deceased judgment-debtor for restitution of 
property taken in execution^ on the ground that the decree in execution of which the pro- 
perty was tak&ix is a nullity. — If the hearing of a suit is concluded and judgment 
reserved, and the defendant then dies, the decree is binding upon his estate, though 
the judgment is delivered after his death (<). The reason is that in such a case 
nothing is left to be done by the parties from the moment the judgment is reserved 
and any delay that takes place is the delay of the Court (u). See O. 22, r. 6. But 
if the defendant dies before the hearing is concluded, and a decree is passed against 
him without his legal representative being brought on the record, the decree is a 
nullity, and it cannot be executed against his legal representative (v). S^uppose now 
that a defendant dies before the hearing is concluded, that a decree is passed 
against him without his legal representative being brought on the record, that the 
decree-holder applies for execution of the decree against the legal representative 
under s. 60, that the latter does not object to execution on the ground that the 
decree is a nullity, and that the property of the deceased is sold in execution. Is 
the legal representative entitled to have the sale set aside, ^ and to recover back 
the property on the ground that the decree being a nullity, the execution proceed- 
ings are void, or is he estopped from doing so on the ground that he ought to have 
objected to thb execution proceedings before the sale of the pi^operty ? It has 
been held that the decree being a nullity, he is entitled to recover back the pro- 
perty and that he is not estopped from claiming back the property, for it was no 
duty of his to inform the decree holder that the proceedings adopted by him were 
illegal {w). Taking it then that the property sold can be claimed back, the 
question to be considered is, by what procedure is the property to be recovered, 
whether it is to be recovered by an application under this section or by a separate 
suit f According to an earlier decision of the Allahabad High Court, the legal 
representative is entitled to an order for restitution by an application under this 
section (a;). According to a later decision of the same Court, he may bring a 


(g) Hamam v. Muhammad (1906) 27 All. 486 ; 
Dhan Kunwar v. Mahtab Sinffh (1900) 22 
All. 79. 

NUratan v. Ram Button (1901) 6 0. W. K*. 627. 
Viraraghava v. Venkata (1898) 16 Mad. 287 ; 
Dauiat Singh v. Jugal Kiehore (1900) 22 
AU. 108. 

(0 Ramacharya v, Anantacharya (1897) 21 Bom. 
814 : Surendro v. Doorga Soondery (1892) 
10 OaL 618, 688, 10 I. A. 108. 


SI 


(w) 

(V) 


Chetan v. Balbhadfa (1899) 21 AU. 314. 

Radha Prasad v. Lai Saheb (1891) 13 AU. 53, 
17 I. A. 160 ; Janardhan v. Ramchandra 


(1902) 26 Bom. 817 ; Sripat v. Tirbani 
(1918) 40 AU. 423 ; Jungli LaU v. Laddu 
Ram (1919) 4 Pat. L. J. 240 LF.B.L 

(w) BeM PraUd v. Mukhtesar (1899) 21 AU. 

816, p. 328. 

(x) Imdad AH v. Jagan Lai (1896) 17 AU, 478. 
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regular suit for the purpose (y): The earlier decision was not referred to in the 
Having regard to the decisions that questions relating to the 
va i iiy of a decree cannot be tried in execution proceedings, but must be decided 
in a regular suit, the procedure by suit would appear to be the proper one. See 
111. (1) under the head “ Separate suit will lie,” p. 126 below. 


Note, 'In some of the cases cited above, it was contended that the provisions 
o t is section did not apply to questions arising subsequent to the execution of a 
ecree, and since a claim for restitution could only arise after a decree has been com- 
p etely executed, such claim should be made by a regular suit, and not by an applica- 
tion under this section. But this contention was overruled and it was held that 
is section applies to questions arising between the parties after the decree has been 
executed as much as to questions arising between them previous to execution ( 2 ). 
1 that is necessary is that the question must be one relating to execution. 


5. Proceedings for recovery of possession of property sold in execution. — A obtains 
a ecree against B. In execution of the decree certain immoveable property 
e onging to B is put up for sale. The property may be purchased by A, the decree - 
o der, with the leave of the Court obtained under O. 21, r. 72, or it may be 
purchased by a third person. If the property is sold, and the judgment-debtor or 
IS tenants obstnict the purchaser in obtaining possession of the property, the 
question arises as to what procedure should be adopted by the purchaser to recover 
possession from the judgment-debtor. The answer depends upon who is the pur- 
c aser, for the property may be purchased by the decree-holder himself after 
obtaining the leave of the Court, or it may be purchased by a stranger. 

{i) Where the property is purchased by a stranger, he may cither apply for 
e ivery of possession under O. 21, r. 95, or he may bring a regular suit for posses- 
sion (see notes to O. 21 , r. 95 below). To such a case the provisions of s. 47 do not 
I^PP y. The purchaser being a stranger, that is, one who is not a party to the suit, 
13 not precluded from bringing a regular suit for possession (a). The period of limita- 
lon application ioT delivery of possession is three years from the date when 

the sale becomes absolute [Limitation Act, 1908, Sch. I, Art. 181]. The period of 
imitation for a for possession is twelve years from the date when the sale 
becomes absolute [t7>., art. 138]. 


(it) . Where the decree-holder himself is the purchaser, there^ is a conflict of 
ecisions as to what procedure should be adopted by him for obtaining possession . 
According to the view taken by the High Courts of Bombay (6) and Madras (c) and 
in some c^es also by the High Court of Calcutta (d), the only course open to him is 
to apply for possession under O. 21, r. 95, coupled with s. 47. He cannot bring a 
separate suit for possession, for his case is governed by the provisions of s. 47. The 
09rSe being governed by s. 47, an appeal also will lie from any order that may be 
made on his application. According to this view, the question as to delivery of 
possession is a question relating to the “ execution, discharge or satisfaction ” of the 
ecree, and, further, the question is treated as one between the “ parties to the suit” 
on the ground that the decree-holder does not lose his character of a party to the suit 
merely because he happens also to be the purchaser. It follows from this that where 
the decree-holder, after purchasing the property, sells it to a third person, and such 


(y) J^ni Prasad v. Mukhtesar (1899) 21 All. 316 
U) Jaunpur v. BUhal Das (1902) 

(a> ^ishori Mohun Joy v. Chunder Nath (1887) 
81 SSd Sarasvatuia (1908) 

(6) Sadashiv v. Narayan (1911) 35 Bora, 462. 


(c) KasifMtha v. Uthtmuinsa (1902) 25 Mad 
629; Kattayat v. Raman (1908) 26 Mad. 
..V ,,740 ;5afKWttv.i?t««ain (1005) M Mad, 87. 
id) Madhusudan v. Oobinda (1900) 27 Cal. 84 ; 
mrnnarain v. Bandi Psrshad (1904) 31 
787 ; Charan v. Mon Mohan 

(1914) 18 Oal. W, N. 27. 
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person is resisted by the judgment-debtor in obtaining possession, he too should S. 47 . 
proceed by way of application under this section and not by a regular suit, the 
reason being that a purchaser from a decree-holder who has purchased at a Court 
sale is a “representative ” of the decree-holder within the meaning of this section (e). 

In two of the cases cited above, however, the Madras Court observed that if this 
question had not already been settled by previous decisions of that Court , they 
would be disposed to hold that such proceedings could not be regarded as 
those “relating to the execution, discharge or satisfaction of the decree ’* within the 
meaning of this section (/). According to the other view, which is the view taken 
by a Full Bench of the Allahabad High Court ig) and a Full Bench also of the Patna 
High Court {h) and in a large majority of cases by the Calcutta High Court (i) 
and in recent cases by the Chief Court of the Punjab (J), a decree-holder 
purchaser stands on the same footing as a purchaser who is a stranger, so that 
ho may proceed either by an application under O. 21, r. 95, or by a separate 
suit for possession. This view proceeds on the ground that the question as to 
delivery of possession is not one relating to the “execution, discharge or satisfac- 
tion ” of the decree within the meaning of s. 47, and that even if it be so, a decree- 
holder after he becomes purchaser of the property can no longer be said to be a 
“party to the suit” within the meaning of s. 47. According to this view, the 
matter is not within s. 47 at all, and no appeal therefore lies from an order made on 
the application of the decree -holder purchaser for delivery of possession under 
0. 21, r. 96. We are inclined to think that,8, 47 does not apply to the case at all, 
not because the decree-holder purchaser is not a “ party to the suit ** within the 
meaning of s. 47 — for we think he is such a party {h), but because the question as 
to delivery oi possession cannot be said to be a question “ relating to the execu- 
tion, discharge or satisfaction of the decree” within the meaning of s. 47. The 
following are the main points of distinction between the two views : — 

(1) According to the former view, that is, the view taken by the High 
Courts of Bombay and Madras and in some cases by the High Court 
of Calcutta, a decree-holder purchaser, who is resisted by the judg- 
ment-debtor in taking possession of the property purchased by him 
at the auction-sale, can proceed only by an application under 
O, 21, r. 95, coupled with s. 47, and such application should be made 
within three years from the date on which the sale becomes absolute 
[Limitation Act, Sch. I, art. 181]. According to the latter view, that 
is the view taken by the High Courts of Allahabad, Patna and Lahore 
and in a large majority of cases by the High Court of Calcutta, he 
may proceed by an application under O. 21, r. 96, or if he may proceed 
by way of suit. The period of limitation for a suit is twelve years 
from the date when the sale becomes absolute, so that even if the time 
for an application has expired, he may prosecute his remedy by way 
of suit. 


ie) Sandhu v. Hussain (1905) 28 Mad. 87. 

(f) 20 740 and 28 Mad. 87 supra. 

(u) Bhaqwati v. BanwaH W (1909) 31 All. 82 
1. B. (Stanley, 0. J., and Knox, J., dls- 
aentlng) \Ziiiddhu Misit v. Bhagimihi (1918) 
„ 40AU:216. 

• (A) Abdul Oau^ v. Raja Ram (1916) I 

(0 Pat. L. J. 282 ; Dhaninder Das v. Bakhdhi 
(1918) 8 Pat. L.J. 571j Sridhar v. Jage^- 
uar (1919) 4 Pat L. J. 716. 

Seru Mohan v. Bhagban (1884) 9 Cal. 
602 ; Isuxir Perhad v. Jai Narain (1886) 


12 Cal. 109 ; Kishori Mohun v. Chunder 
Nath (1887) 14 Cal. 644 : Bhimal Das v. 
Oanesha (1897) 1 Cal. W. N. 668 ; Mohomed 

V. HabU Mia (1904) 6 Cal. L. J. 749 : 
Sasi Bhusan v. Radha Nath (1915) 19 Cal. 

W. N. 836. 

(f) Chotha Ram v. Karmon Baj (1918) P. R. Ko. 
8. p. 34 ; Nusrat Ali v. Sakina Begam 
(1919) P. R.No. 121, p. 312. 
ik) See Qanapathu v. KrishnamajhaHar (1918) 45 
I. A. 54, 60, 41 Dlad. 403, 411. 



126 


crvn. PROCEDURE CODE. 


S. 47 » (2) According to the former view, the application for delivery of posses- 

sion is one under O. 21, r. 96, coupled with s. 47, and an appeal there- 
fore lies from an order made on the application. According to the 
latter view, s. 47 has nothing to do with the case, and the applica- 
tion is purely one under O. 21, r. te, and no appeal lies from an order 
made upon such an application. 

0. Dispute between decree-holder and judgment-debtor as to amount of property 
actually attached, — Where it is alleged by the judgment-debtor that the decree- 
holder in collusion with the Court peon had made away with the bulk of the 
property which had been attached and that only a small portion of the whole had 
befen put up for sale, the matter is one which should be enquired into by the 
Court executing the decree under this section (1). 

7. Second suit for redemption, — See notes to s. 11, “Finality of decree in 
redemption suits, ** p. 61 above. 

8. Questions as to factum of adjustment of decree. — A obtains a decree against B 
for Rs, 27,000. B applies to enter up satisfaction of the decree, alleging that the 
decree was adjusted by a writing in the nature of a compromise signed by A, A 
alleges that the writing was obtained by fraud. The question is one “ relating to the 
disoharge of the decree ’* within the meaning of this section, and it should be 
decided on U’s application and not by a separate Suit (m). 

Separate suit will lie. — When it is said with reference to this section that a 
separate suit will lie, it is understood that either the question does not relate to the 
“execution, disoharge or satisfaction” of the decree, or that it does not arise 
between the parties to the suit or their representatives. 

Firstf where the question does not relate to the execution, discharge or satisfaction of 
the decree. — In such a case a separate suit will lie, for the question not being one 
relating to the execution, discharge or satisfaction of the decree it cannot be deter- 
mined in execution proceedings by the Court executing the decree. The following are 
the leading oases on the subject ; — 

(1) Questions as to the validity of a decree, — If a judgment-debtor or his legal 
representative objects to the execution of a decree on the ground that the decree is 
not valid, the question as to the validity of the decree, not being one relating to the 
“execution, disoharge or satisfaction” of the decree, cannot be tried in execution 
proceedings under this section. Such a question can only be tried in a regular suit 
brought for the purpose (n). Thus if a judgment-debtor objects to the execution of 
a decree on the ground that the decree was obtained by fraud, the question of the 
validity of the decree must be determined by a separate suit (o). The same rule 
applies where a reversioner objects to the attachment of his reversionary interest, on 
the ground that the decree obtained against the widow of the last male owner is not 
binding on him, there being no debt due by the last male owner {p). See notes to 
8. 38 under the head “ The Court executing a decree cannot go behind the decree, ” 
p, 114 above. 


(l) Qa^w^ar v, Bahn Arjun (1016) 1 Pat^ L. J. 

(m) Muhammad Kasim v. Rukia Begam (1019) 

41 AIL 443. 

(n) Chintaman v. ChirOaman (1808) 28 Bom. 475 ; 

Qomathan v. Komandur (1904) 27 Mad. 


118; Bangasamy v. 

Mad. 26 ; Kumaretta v. Subap 


1905) 28 
'V (1007) 


80 Mad. 26 ; Khetrapal t. Sayama (1904) 


82 OaL 265 ; LUadhar v. Ohaturbhvj (1899) 
21 All, 277 ; Sira Lai v. Parmeshtoar (1890) 
21 AIL 866. 

(o) Sudindra v. Sudan (1886) 9 Mad. 80 : Dhani 
Bam V. Lachmmoar (1896) 23 OaL 639. 

(y) TaUapragada v. BoorugapaUi (1907) 80 Mad . 
402; Ala Singh v. Wasawa (1918) P.K . 
no. 14, p. 62. 
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(2) Agreement not to execute decree. — A applios for execution of a decree obtained 47, 

by him against B. B objects to execution on the ground that A had agreed prior 
the decree not to execute the decree against him. A denies the agreement. It 
has been held by the Calcutta High Court that the question whether or not 
there was any such agreement between A and B is not a question relating to 
the execution, discharge or satisfaction of a decree within the meaning of thi®- 
nection, and that JB’s only remedy is to bring a regular suit against A to restrain 
him by an injunction from executing the decree. The term “ decree,” accord- 
ing to that Court, means a decree which is susceptible and capable of execu- 
tion, and not a decree which is alleged by the judgment-debtor to be a more paper 
decree not to bo executed {g). On the other hand, it has been held by the High 
Courts of Bombay (r), Madras (s) and Allahabad (i), that the question as to the exist- 
ence of such an agreement ought to be determined in execution under this section, and 
not by a 8et)arato suit. Such an agreement is not obnoxious to O. 21, r. 2, as that rule 
relates to agreements after the passing of the decree (w). 


(3) Uncertified payment or adjustment. — A obtains a decree against B for Rs, 2,000, 
It is subsequently agreed between A and B that A should accept Rs. 1,000 in full satis- 
faction of the decree. B accordingly pays A Rs. 1,000, but the adjustment is not certi- 
fied to the Court as required by O. 21, r. 2. A then applies for execution of the decree, 
B objects to execution on the ground that the decree has already been satisfied. This 
objection cannot be entertained by the Court executing the decree, though it is a ques- 
tion relating to the “ satisfeiction ” of the decree, for an uncertified adjustment cannot 
be recognized by a Court in execution proceedings (see O. 21, r. 2). Nor can B institute 
a regular suit against A for a declaration that the decree has been satisfied and for an 
injunction restraining A from executing the decree (v). Such a suit is barred under the 
present section, for the principal question in the suit will be whether the decree has been 
satisjied, and such a question being one relating to the “ satisfaction ” of the decree falli 
within the scope of this section. For the same reason, if J5’s property is sold in execu- 
tion of the decree, he cannot bring a suit to set aside the sale on the ground that the de- 
cree has been adjusted and satisfied {w). But if the decree is executed, B may sue A 
for damages for breach of the contract. The question in such a suit is not a question re- 
lating to the “ execution, satisfaction or discharge ” of the decree, but whether A agreed 
to accept Rs. 1,000 in full satisfaction of the judgment-debt, and, if so, what are th® 
damages sustained by B by reason of the breach of the agreement. These questions are 
not within the scope of the present section, and hence a suit involving those questions 
is not barred under this section (x). See notes to O. 21, r. 2, “ Sub-rule (3).” See also 
notes, “ No. 8. Questions as to factum of adjustment of decree ” on p. 126 above. 

(4) Declaratory decree. — A decree which merely declares the rights of parties and 
does not direct any act to be done is incapable of execution {y). Hence a separate suit 
will lie to enforce the rights declared by such a decree. In foot, the only mode of enforc- 
ing such rights is by a regular suit. Thus if it be declared by a decree that the plaintiff 
is entitled t6 a monthly allowance,^ the decree is merely declaratory. Hence if the de- 
fendant fails to pay the allowance tor any on© month, the plaintiff *b remedy is by suit. 


(g) Basmn Ali v. Qauti Ali (1904) 31 Oal. 170 ; 

Benode v. Brajen^a (1902) 29 Oal. 810. 

(r) Laldas v. Kishordaa (1898) 22 Bom. 463 [F.B.] 
flee also Ismail v, Daudbhai (1900) 2 
Bom. L. H. 118. 


(«) Rttkmani v. Krithnamaohary (1911) 4 Had. 
L. T. 464 ; Subramania v. KumaravSlu 
(1916) 89 Mad. 641; Chidambaram r. 
Krishna (1917) 40 Mad. 288 [F.B.] 

(0 QauH Sii^h V. (kjadhar Das (1909) 6 All. 


(tt) Chidambaram v. Krishna (1917) 40 Mad. 

iv) Amzan v. Matuh Lai (1894) 21 Oal. 437 ; 
Bairagvlu v. Bapanna (1892) 16 Mad. 
302 ; Dtno Bandhu v. Ban (1904) 31 Oal 
480. 

(w) Jaikaran v. Baghunath (1808) 20 All. 264. 

( 2 ) ahnmantv. Suibabhat (1899) 23 Bom. 304: 
Iswar Chandra v. Saris Chandra (1898) 
25 Oal. 718; Psriaiambi v. VeUaya (1898) 
21 Mad. 409. 

(tf) Krishna t. Singara (1882) 4 Mad. 219. 
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S, 47. not in execution under this section ( 2 ). But if the decree, besides declaring the 

plaintifTs right to a monthly allowance, directs the defendant to pay the same from 
month to month to the plaintifE, the pajrment can only be enforced by proceedings in 
execution as often as default is made by the defendant, and a separate suit will not lie (a). 

(6) Claim for contribution by one judgment-debtor against another* — A obtains a 
decree against B and C for Rs. 1,000. A executes the decree against B alone, and B 
pays the whole amount. B then sues C for contribution. The suit is not barred under 
this section, for the claim for contribution cannot be said to relate to the “execution, 
discharge or satisffiiction ” of the decree within the meaning of this section (6). In fact 
the remedy by suit is the only remedy. 

(6) Mal-administration of debtor'' a estate. — A obtains a decree against B for Rs. 25,000. 
B dies leaving a will of which C is the executor. Failing in his endeavour to execute the 
decree, A sues C for the administration of B’s estate by the Court and for an account 
against C on the footing of mal-administraticm. The suit is not barred by this section 
nay the remedy by way of suit is the only remedy, for the Court cannot in execution 
proceedings go into the question of whether or not an executor has been guilty of mal- 
administration of the estate (c). 

Secondly, where the question^ though relating to the execution, discharge or satisfaction 
of the decree, does not arise between the parties to the suit or their representatives. — In such a 
case, the question cannot bo determined in execution proceedings under this section, 
and a regular suit may bo brought. A ^^uestion is said to arise between “ the parties to 
a suit or their representatives,” when it arises between the decree-holder or his represen- 
tative on the one hand and the judgment-debtor or his representative on the other. Ques- 
tions between decree -holders inter se (d), or between judgment-debtors inter se (e), or 
between a party and his own representative (/), are not questions arising between “ the 
parties to the suit or their representatives ” within the meaning of this section. 

Sub-section (a). — Court may treat suit as an application.— This sub- 
section is new. It gives legislative recognition to the ptoctico followed by the Courts 
under the repealed Code. It enables the Court to treat an application under this section 
aa a suit or a suit as an application. Hence where a regular suit is instituted for the 
determination of a question which ought to be determined under this section by the 
Court executing the decree, the Court in which the suit is brought may either dismiss 
the suit 08 barred under this section, or it may in its discretion regard the plaint in 
the suit os an application under this section and dispose of it accordingly, provided the 
Court in which the suit is brought heis jurisdiction to execute the decree (^) and the execu- 
tion of the decree was not barred at the date of the suit {h). Suppose now that a suit 
barred under this section is heard and disposed of as a suit : is the decree liable to be 
set aside in appeal on the ground that the Court had no jurisdiction to entertain the 
suit ? It has been held that it is not, for the case is not one of absence of jurisdiction 
but of error of procedure. Hence if the decree be otherwise good in law, the appellate Court 
may treat thepiaint inthe suit as an application m execution and the decree in the suit as 
on order under this section, and it may uphold the decree, provided the Court which 
passed the decree had jurisdiction to execute the original decree (i). But the suit in 


(z) Nawaziah v. Vilauetee Khanum (1898) 2 Agra 
23 ; Madhavrao v. Ramrao (1898) 22 Bora. 
207. 

(a) Aihutosh v. Lukhimoni (1892) 19 Cal. 139 ; 

Distinguish Matangini v. Choonemnoneit 
(1895) 22 Oal. 008. 

(b) Bam v. Janki (1896) 18 All. 106. 

(<5) Saratmani v. Bata (1908) 35 Cal. 1100. 

(d) Sarditi v. Bamasami (1885) 8 Mad. 495 -flam 
Chuftdsr V. Hamiran (1906) 11 0. W. N. 
433. 

(«) Puaai V. Mahadeo (1884) 6 AIL 12« 


(/) MagarUal v. Doshi (1901) 25 Bom. 631. 

(flf) Jhamman Lai v. Kewal Ram (1900) 22 All. 
121 ; Sadho v. Abhenandan (1904) 26 All. 
101, 103 ; Sheodihal v. Bkawani (1907) 29 
All. 348 ; Venkata Krishnama v. Krishna 
Rao (1900) 32 Mad. 426. 

(A) Sadaehiv v. Narayan (1911) 35 Bom. 462, 401 . 
«) Azizuddin v. Ramarugra (1887) 14 Cal. 606 ; 
Biru Mohata v. Shyama Chum (1805) 22 
Cal, 4S3 ; Pasupathy v. Kothanda hoOS) 
28 Mad. 04 ; Jotindra v. Makom^ (1905) 
32 Cal. 332. 
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such a case must have been brought within the period of limitation appropriate to S. 47. 
applications under this section, namely, the period prescribed by art. 181 of the Limita- 
tion Act, 1908 0*)‘ haa been recently held by the High Court of Madras in a case de- 
cided under the Code of 1882 that even a written statement may in a proper case be treat- 
ed as an application under this section (A:). See a. 6 and the notes to s. 38 under the 
head ‘‘ Jurisdiction of Court executing decree.’* 

Parties to the suit — Explanation to the section. — Under the old section it 
was hsld by the High Courts of Allahabad {1) and Calcutta (tn) that a plaintiff whose suit 
has been dismissed, and a defendant against whom a suit has been dismissed, could not 
be considered as ‘‘parties to the suit” within the meaning of that section. On 
the other hand, it was held by the High Court of Madras, that such plaintiff and such 
defendant must be regarded as “ parties to the suit ” (n). The Explanation to the section 
gives effect to the Madras decision. 

It has been held by the High Court of Madras that a defendant against whom a suit 
is dismissed on the ground of misjoinder is not “a defendant against whom a suit has 
been dismissed ” within the meaning of the Explanation, and that he is not a party to 
the suit(o). But where a party properly impleaded as a defendant in a case and 

the case as against him would have proceeded to judgment but for the fact that the 
plaintiff elected to abandon part of his case and the suit was in consequence dismissed 
against such defendant, he is a defendant against whom a suit has been dismissed ” 
mthin the meaning of the Explanation and therefore a party to the suit (p). 

Illustrations, 

(1) A sues D and C. A decree is passed against B, but as against C the suit is 
dismissed. In execution of the decree against B, certain property is attached as belong- 
ing to B, C contends that the property belongs to him and claims to have it released 
from attachment. Here (7 is a “ party to the suit,” though the suit has been dismissed 
against him. He must therefore proceed by an application under this section, and not 
by a separate suit. 

(2) A and B institute a suit against (7, praying that the relief claimed in the suit 
may be granted to .4, or in the alternative to B, A decree is passed in the suit awarding 
tlie relief claimed to A, and dismissing B’s claim. Hero B is a “ party to the suit,” 
though his suit has boon dismissed. 

(3) A mortgages his property to B. Ho then sells his equity of redemption to C, 

C sues B for redemption of the mortgage, and joins D who claims to be the owner of the 
property as a defendant to the suit. At the hearing, the suit is dismissed os against D on 
the ground of misjoinder, that is, on the ground that he is not a proper party to the suit 
D is not “ a defendant against whom a suit has been dismissed ” within the meaning of 
the Explanation, and he is not a party to the suit : Krishnappa v. Periaswamy (1917) 

40 Mad. 964. See also SJutm Lul v. Amar Prasad (1917) 2 Pat. L. J. 219. 

A “ surety ” for the performance of a decree, etc., is a “ party to the suit ” within 
the moaning of this section (g). See s. 146. 


^ (0 Lalman Das v. Jagan Nath (1900) 22 AU. 876. 
(*) Thathu V. Kondu (1909) 32 Mad. 242. 

(0 Kalka v. Bahawt (1901) 23 All. 346 ; Sheo 
Pargash v. Nawab Singh (1910) 32 All. 321. 

(m) Pahimuddin v LoU Meah (1002) 29 Cal. 696; 

Ram Pershad v. Jagannath (1903) 80 Cal. 
134. 

(n) Ramamami v. KamesUxtramma (1900) 23 

Mad. 861 [F.B.]. See also Qoiori v. 


Vigneshioar (1893) 17 Bom. 49. 

(o) Krishnappa v. Periattuximu (1917) 40 Mad. 
064. The proper course In »ucli a case U to 
order the name of such a party to be struck 
out under O. 1, r. 10 (2) : Sannammu v. 
Radhahhayi (1918) 41 Mad. 418. 424-42* 
ip) Sannamma v. Radhabham (1918) 41 Mad. 
418 [ F. B.l 

(tf) 8eo Llnga v. Husain (190.“i) 28 Mad. 117. 
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3, 47. ^ to whether a decree-holder ceases to be a “party to the suit” by becoming the 

purchaser of the property of the judgment-debtor at a sale held in execution of his 
decree, see notes “ No. 6. — Proceedings for recovery of possession of property sold in 
execution,” on p. 124 above. See also notes on p. 128 above, ‘‘Secondly, where the 
question, etc.” 

Representative.** — The term “representative” in this section includes not 
merely “legal representative” in the sense of heirs, executors or administrators, but 
“ representative in interest,” that is, any transferee of the decree-holder’s interest, or 
any transferee of the judgment-debtor’s interest, who, so far as such interest is concern- 
ed, is bound by the decree (t). We proceed to give illustrations : — 

(1) A transferee of a decree, or of the interest of any decree-holder in a joint decree 
within the meaning of O. 21, r. 16, is a “representative” of the decree-holder (w). A 
transferee from such transferee is also a “ rexiresontative ” of the decree-holder (v). 

A judgment-creditor who attaches a decree held by the judgment -debtor against 
another is a “ representative *’ of the judgment-debtor. A holds a decree against B. 
G obtains a decree against A, and in execution attaches the decree held by A against B. 
C7 is a “representative” of A in proceedings in execution of A’s decree against B {w). 
See O. 21, r. 63, sub-r. 3. 

(2) A obtains a decree against B for Rs. 6,000. B then sells certain property 
belpnging to him to <7. G is not a “ representative ” of B, for the decree is a simple 
money decree, and docs not relate to the specific property sold to G (x), 

(3) A purchaser, lessee, or mortgagee, from a judgment-debtor, of property be- 
longing to the judgment-debtor and attached in execution of a decree against him, is the 
“ representative ” of the judgment-debtor within the meaning of this section, for the 
property being UTider attachment at the date of the purchase, lease or mortgage, the pur- 
chaser, lessee or mortgagee is bound by the decree so far as the interest transferred to 
him is concerned (y). See section 64. 

(4) Purchaser of judyment-debtor^s equity of redemption under a private sale, — A 
obtains a decree agamst B for sale of certain property mortgaged to him by B. After 
the date of the decree, B sells his equity of redemption in the mortgaged x>rox)erty to G. 
C is a “ representative ” of R, the judgment-debtor, for the jiroperty having been pav- 
chased after it was affected by A’s mortgage -decree, C is to that extent bound by A’s 
decree. Hence any question relating to the execution of A’s decree, and arising between 
A and G, must be determined by the Court executing A’s decree, and not by a separate 
suit ( 2 ). The same procedure would apidy even if B had transferred his interest in the 
property to C during the pendency of the suit though before the passing of the decree (a). 


(6) Purchaser of jvdgtnent-debtor's equity of redemption at a judicial sale, — A obtains 
a decree against B for the sole of certain property mortgaged to him by B. Before the 
property could be sold in execution of A’s decree, JC, who holds a money-decree against 
Bf brings ^’s equity of redemption in the mortgaged property to sale in execution of his 


(C) Ishan Chunder v. Beni Madhuh (1897) 24 
Cal. 02 ; Oulzari Lai v. Madho Bum (1004) 
26 All. 447 ; Tata Pranatina v. Nibnoni 
(1913) 41 Cal. 418. 

(u) Dwar Bukuh v. FaWc (1899) 26 Cal, 250 ; 
Badri Narain v. Jai Kinhen (1894) 16 All. 
483. 

t?) Oanga Daa v. Yakub AH (1900) 27 Cal. 070. 
w) Bah Man Mull v. Kanagasabapathi (1893) 16 
Mad , 20 : Krlahnan v. Verikatapatki (1906) 
29 Ma.i. 318. 

(a;) Madho Das v. Ramji (1894) 10 All. 280 ; Shiv- 


ram V. Jivu (1899) 13 Bom, 34 : Bashbehary 
V. Sumofnoye^ (1881) 7 Cal 403 : Bamphul 
V. Harbakhsh Singh (1912) P. B, no. 04, 
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iy) Qur Prasad v. Bam Lai (1899) 21 AU. 20 (sale) ; 
Mathemon v. Qobardhan (1901) 28 Cal. 
492 (lease); Paramananda v, Mahabeer 
(1867) 20 Iklad. 378 (mortgage) ; Kuppana 
V. Kumara (1909) 34 Mad. 460 (sale). 
z) Madho Dan v. Bamji (1894) 16 All. 286, 291. 
a) Sheo Narain v. Chum Lai (1900) 22 All. 243. 
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decree, and the same is purchased by C. C is a “ representative ” of J5, the judgment- S. 47. 

debtor, for the property having been purchased after it wsis affected by A's mortgage- 
decree, <7 is to that extent bound by A’s decree. Hence any question relating to the ^ 
execution of A*s decree, and arising between A and C, must be determined by the Court 
executing J’s decree and not by a separate suit (6). 

Note. — The only point of difference between this and ilL (4) is that in ilL (4) we 
have the case of a purchaser of the judgment-debtor’s interest in the mortgaged pro- 
perty under a private sale from the judgment-debtor, while in the present illustration 
we have the case of a purchaser of the judgment-debtor’s interest in the mortgaged pro- 
perty at a sale held in execution of a money-decree against the judgment-debtor. It 
was at one time thought thdh> a purchaser under a private sale from a judgment-debtor 
was a “ representative ” of the judgment-debtor, but that a purchaser at a judicial sale 
\vas not his “ representative ” within the meaning of this section (c). But this view is 
no longer tenable. 

(6) A purchaser of property from a party to a suit in which an injunction has been 
granted affecting such property is not a “ representative ” unthin the tneaning of this sec- 
tion, — A obtains an injunction restraining B from obstructing him in the exercise of hi« 
right of way ,to his land over land. A then sells his land to C, If B obstructs C 
in the enjoyment of the right of way, (7’s proper remedy is by way of suit against B and 
not in execution under this section. The reason is that an injunction does not run with 
the land, and C cannot therefore claim the benefit of the decree against B (d). Note 
that 0 is not a transferee of the decree, but of the property only. See notes to s. 50 
under the head “ Decree for injunction.” 

(7) It has boon held by the High Courts of Allahabad and Bombay that the Official 
Assignee is not a “ representative ” of an insolvent judgment-debtor within the mean- 
ing of this section (e). On the other hand, it has been recently held by the High Court 
of Calcutta that the Official Assignee is a “ representative ” of an insolvent judgment- 
debtor (/), 

(8) It has been held by the High Court of Allahabad that a purchaser from a judg- 
ment-debtor under O. 21, r. 83 [Code of 1882, s. 305] is a “ representative ” of the judg- 
ment-debtor within the meaning of this section (g). A obtains a decree against B, In 
execution of the decree certain property belonging to B is attached, and an order is made 
for the sale thereof. B then obtains a certificate from the Court under O. 21, r. 83, to 
sell the property by private sale, and the property is sold to C in pursuance of the 
certificate. O is a “ representative ” of B within the meaning of this section. 

(9) A purchaser from the judgment-debtor of an occupancy holding not transfer- 
able by custom is a “ representative ” of the judgment -debt or. If the holding is sold in 
execution of the decree against the judgment-debtor, and such purchaser is dispossessed 
by the auction-purchaser, the application that he may be restored to possession is to be 
made under this section, and not under 0. 21, r. 100 (A). 

(10) A purchaser from a judgment-debtor of a ]X)rtion of a holding is, 
so far as his interest is concerned, bound by the decree for rent obtained against 
the judgment-debtor under s. 148 A of the Bengal Tenancy Act 8 of 


(ft) Oulzari Lai v. Madho Ram (1904) 20 All. 447; 
hihan Ckunder v. Beni Madhub (1897) 24 
Oal. 62 : Radha Kuhen v. Hem Chandra 
(1907) 11 0. W. N. 496. 

(c) See Qour Sundar v. Hem Chundfr (1889) 10 Cal. 

355, ^^and SabhajU v. Sn Oopal (1895) 17 

(d) Jamsetji v. Bari Bayal (1908) 32 Bom. 181. 

(e) Kaahi Prasad v. Miller (1885) 7 All. 762 ; Grey 


V. Hazari Lai (1908) 30 All. 486 ; Sardarmai 
V. Arandayal (1890) 21 Bom. 206. 

(/) Miller v. LukMmani (1901) 28 Cal. 419. But 
see Ohandmull v. Ranee Soondery (1S94) 
22 Cal, 259. 

(ff) Qobardhan v. Bishan (1901) 23 All. 116. 

(/*) Panchratan v. Ram Sahay (1918) 3 Pat 
L. J, 679. 
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S. 47. ' ISSfi And by the sale in execution of that decree. He is, therefore, a “ representative ** 

- of the judgment-debtor, and if he is dispossessed by the auction purchaser, ho may 
AJ)plir for Jiosseseion \mder this section, but not under O. 2i, r. 100 (t). 

(11) A surety for the performance of a decree is not a “representative’* of a 
party within the meaning of this section (ii). 

Execution-purchaser. — ^Wenow turn to cases where property belonging to a 
judgment-debtor is sold in execution of the decree eigainst him, and questions relating to 
the execution, discharge or satisfaction of the decree arise avbaequent to the sale. These 
questions may bo divided into two classes according to the character of the parties 
between whom they arise ; — • 

A, Questions between the decree-holder on the one hand and the jvdgment-debtor on 
ihe other, the execution- purchaser being only interested in the result — ^These questions being 
essentially questions between parties to the suit fall within the scope of this section. The 
fact that the auction-purchaser (who was not a party to the suit) is interested in the re- 
sult, does not prevent the questions being questions between parties. These questions 
therefore must be determined by the Court executing the decree, and not by a separate 
suit. It has been so held in Prosunno Kumar v. Kali Das ( j), which is the leading case 
on the subject. In that case their Lordshij s of the Privy Council said: “When a 
question has arisen as to the execution, discharge or satisfaction of a decree between the 
parties to the suit in which the decree was passed, the fact that the purchaser, who is no 
party to the suit, is interested in the result, has never been held a bar to the application 
of the section.” 

Illustrations. 

(a) A obtains a decree against B. In execution of the decree certain property be- 
longing to B is sold and purchased by C. B seeks to set aside the sale. B must proceed 
by an application and not by a regular suit. The mere fact that C, the auction-purchaser, 
who was no party to A’s suit, is interested in the result of the application, is no bar to 
the application of this section. Now B may seek to set aside the sale — 

( 1 ) on the ground of material irregularity in publishing or conducting the sale, 

resulting in substantial injury [O. 21, r. 90] ; or 

(2) on the ground of fraud in x>ublishing or conducting the sale resulting in sub- 

stantial injury [0. 21, r, 90] ; or 

(3) on making the deposit required by O. 21, r. 89 ; or 

(4) on other grounds. 

( 1 ). If the sale is sought to bo set aside on the first ground, the application must be 
made under O. 21, r. 90. 

' (2). If the sale is sought to be set aside on the 2nd ground, and this is what was sought 

to be done in Prosunno Kumar v. Kali Das (k) and the undermentioned cases ('/), the 
application, in cases governed by this Code, must also be mode under O. 21, r. 90. Under 
^ the Code of 1882, the application would bo exclusively one imder s. 244 which corresponds 
to the present section. But the law has now been altered for reasons to bo presently 
'stated. The same procedure applies where the sale is sought to be set aside after the 
same has been confirmed by the Court under O. 21, r. 92 ; that is to say, B can only 


<i) Bhikhia v. Birj BihaH (1917) 2 Pat. L. J. 
478. 

(ii) Raahubar Singh v. Jai Indra Bahadur Singh 
T1919) 46 1. A, 228, 286. 

(J) (1802) 19 Cal. 683. 19 I. A. 166 ; Ganapathy v , 
Krithnrnnaehariar (1918) 46 I. A. 64, 60, 
41 Mad. 403, 411. 


(*) (1892) 19 Cal. 683, 19 I. A. 166. 

(0 Sadho V. Abhenandan (1904) 26 All. 101; 

Gaya Prasad v. Randhir Singh (1906) 28 
Ail. 681 ; Mathura Das v. Lachman (1902) 
24 All. 239 ; Durga Kunwar v. Batwani 
(1901) 23 All. 478 ; Harihar Kanta v. Rama 
Pandu (1909) 83 Bom. 698. 
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proceed by an application, and the application must be on© under 0, 21, r. 90, though S*. 47# ' 
under th© Code of 1882, it would have to be made under 8» 244 (m). 

(3) If the sale is sought to be set aside on making the deposit required by 0. 21, r. 

89, the application must be made under that rule. 

(4) If the sale is sought to be set aside on any other ground [see ills, (b) and (c) 
below], the application must be made under this section. 

There is this difference between an application under this section and one under 
O. 21, rr. 89 and 90, that while an order mode on an application under this section has 
the force of a decree [s. 2, cl. (2)], and is therefore open to a second appeal, an order 
made imder O. 21, r. 92 on an application under O. 21, r. 89 and O. 21, r. 90, is appealable 
only as on order [O. 49, r. 1, cl. (j)] and no second appeal lies from it [s. 104, sub-s. (2)]. 

The object of the Legislature in transferring applications to set aside a sale on the ground 
of fraud in publishing or conducting the sale from the present section to O. 21, r. 90, 
is to exclude a second appeal from orders made on such applications. See notes to O. 21, 

r. 89, Appeal,” and notes to O. 21, r. 90 “ Fraud in publishing or conducting sale.” 

(b) A obtains a decree against B, and applies for execution of the decree by attach- 
ment and sale of certain property belonging to B. An order is made for sale and the 
property is sold and purchased by C. B sues A and G to set aside the sale on the ground 
that the property was not liable to attachment and sale (see s. 60). The suit is barred 
by the provisions of this section (w). The reason is that the question as to whether 
the property was saleable or not is really one between A and B, the parties to the suit in 
which the decree was passed. “It is well settled that as between the judgment-debtor 
and the decree-holder this is an objection which can only be taken in execution, and it 
is also well settled that the provisions of s. 244 [now s. 47] prohibit a suit by a party 
or his representatives against an auction-purchaser to raise a question which as between 
the judgment-debtor and the decree-holder must have been determined under that 
section ” (o). See notes to s. 60, “ Objection to attachment on the ground that the 
property is not saleable, when to be raised,” 

(c) A obtains a decree against B, In execution of the decree certain property 
belonging to B is attached and proclaimed for sale. The decree is subsequently adjusted, 
but the adjustment is not certified to the Court as required by O. 21, r. 2 [Code of 1882, 

s. 268], The consequence is that the property is sold by the Court, and it is purchased 
by C. A and B sue G to set aside the sale, alleging that they had effected an adjustment 
of the decree, and that the sale was therefore illegal and unnecessary. The suit is barred 
under this section for the question whether the decree was adjusted as alleged is one 
between A, the decree -holder, and B, the judgmefnt-debtor, that is, between the parties to 
the suit, though they are ranged on on© side as plaintiffs (p). 

B, Questions between the auction-purchaser on the one hand and a party to the suit 
or his representative on the other hand, — Cases under this head frequently arise between 
the auction -purchaser on the one hand and the judgment-debtor on the other when the 
former is obstructed by th© latter in obtaining possession of the property purchased 
by him. In such cases it has been seen that if the property is purchased by a stranger, 
he may apply for possession under 0. 21, r. 96, or he may at his option bring a regular 
suit for possession [see p. 124, case 6], But if the property is purchased by the decree - 
holder himself, the question arises whether the provisions of the present section apply 


(w) JDurga Oharan v. Kali Protanna (1899) 26 
Cal. 727; CMam v. Judhistsr (1903) 30 
Col, li2 ; Wahid-un-nisa v. Qirdhar 
(1906) 27 AU. 702. 

(n) Ram Gopal v. KMali Ram (1884) 6 All. 448; 


Batti Ram v. FaUu (1886) 8 All. U6. 

(o) Nadamuni v. Veerabhadra (1910) 84 ^^* 417. 

418; OokuUing v. Kiaansingh (1910) 84 

(p) DfmS^Ra^v, CJMurbhuj (1900) 22 AU. 86. 
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& 47. SO aa to bar a regular suit for possession. This again depends on the questions, namely, (1) 
whether a decree -holder ceases to be a pa/rty to the suit within the meaning of this section 
by reason of his becoming the purchaser at the auction-sale, or whether he continues to 
be a* party notwithstanding that he has become the auction -purchaser, and (2) whether 
the question as to delivery’of possession is a question -relating to “ the execution, discharge 
or satisfaction ” of the decree within the meaning of this section. If the decree -holder 
ceases to be a party to the suit by reason of his becoming the auction-purchaser or if the 
question as to delivery of possession is not a question relating to the execution, discharge 
or satisfaction of the decree, the present section does not apply, and the decree-holder- 
purchaser may apply for possession under O. 21, r. 96, or he may at his option bring a 
regular suit for possession : this is the view held by the High Courts of Allahabad and Patna 
and in a large majority of cases by the High Court of Calcutta, and in recent cases by 
the Chief Court of the Pimjab. But if he is to be treated as a party to the suit notwith- 
standing that he has become the auction-purchaser and the question as to delivery of 
possession is a question relating to the execution, discharge or satisfaction of the decree, 
he can only proceed by way of application and a regular suit is barred under this section ; 
this is the view held by the High Courts of Bombay and Madras and in some cases by the 
High Court of Calcutta. According to the latter view, a person purchasing property 
from a decree-holder who has himself bought it at the auction -sale is a “ representative of 
a party to the suit within the meaning of this section, and he too, therefore, if he is 
obstructed by the judgment-debtor in obtaining possession, can only proceed by way of 
application under O. 21, r. 96, coupled with this section, and not by a separate suit {q). 
See notes on p. 124 above under the head “ Proceedings for recovery of possession of 
property sold in execution,” where the subject is fully considered and the cases bearing 
on the subject have been cited. 

Suppose now that the auction -purchaser is a stranger, that is to say, a person other 
than the decree -holder. Can he be said to be a representative ” of cither party to the 
suit within the meaning of this section ? That he is not the representative of the decree- 
holder seems now to bo fairly well established (r). Is an auction -purchaser a representative 
of the judgment-debtor ? In some cases it has been said that he is («) ; in others that ho 
is not (e). 

Sub-sec, (3) I Inquiry as to who is the representative of a party. 

— A obtains a decree against B. B dies before the decree is fully executed, and C is 
brought on the record as B'b legal representative under s. 60. D claims to be the legal 
representative of H. Under the Code of 1882 it was competent to the Court under these 
circumstances either to stay execution of the decree until the question as to who is the 
representative of B was determined by a separate suit, or itself to determine the question. 
The present section makes it obligatory upon the Court executing the decree itself to 
determine the question (w). The same procedure is to be followed when a question arises 
in execution proceedings as to whether a certain person is a transferee of a decree, for 
a transferee of a decree is, as stated above, a representative ” of a party within the 
meaning of this section. An order determining whether a certain person is or is not the 
representative of a party is a decree [see s. 2, cl. (2)] and is therefore appealable (v). 


(q) Sandhu v. Hintain (1906) 28 Mad, 87. 

(r) Kid$?ina v. SarorvcUuta (1008) 31 Mad. 177 ; 

Jfadaimuni v. Veerabhadra (1010) 34 Mad. 
417 ; SuJbbcmma v. Chennayya (1917) 41 
Mad. 407 : Anandi Euntoar% v. Ajudhia 
Nath (1908) 80 All. 379, 884: Maganlal 
▼. DofM Mulji (1901) 26 Bom. 031, 036. 

(8) l8han Ohundsr v. Beni Madhub (1896) 24 CaL 
02 : KashineUha v. Uthamansa (1902) 25 
B£ad. 529, 682 ; Otdtarx Lai v. Madho Ram 
(1904) 20 All. 447 ; Anandi Kunwari v. 


Ajudia Nath (1908) 80 AU. 379, 383. 

(0 Nadamuni v. Veerabhadra (1910) 84 Mad. 
417, 421 ; Narainghbhat v. Rondo Krishna 
(1918) 42 Bom. 411 ; Eukam Ohand v. 
Oanga Ram (1919) P. U. no. 12, p. 25. 

(u) Muna Koer v. Durgo Prasad (1917) 2 Pat. 

L. J. 192. 

(v) Badri Narayan v. Jai Kishen (1894) 10 All. 

483 ; Krishnama v. Appasami (1902) 26 
Mad. 646 ; Oanga Das v. Yakub AH (1900) 
27 Cal. 070. 
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Oblection by party or his representative that property attached is S. 47. 
not liable to attachment* — All objections to attachment raised by a party to the 
suit in which the decree was passed or his representative come under this section. But 
objections to attachment raised by a third party come under 0. 21, r. 68 [Code of 1882, 
s. 278]. The distinction is important, for an order under this section, being a “ decree ’* 

(a. 2) is appealable, while an order under 0. 21, r. 68, is not appealable. Moreover, 
if the objection falls under this section, a separate suit is barred, but if it falls under O. 

21, r. 68, a separate suit is not barred. If the property in the hands of a judgment - 
debtor is attached, and the judgment -debtor objects to the attachment on the ground 
that the property is not “ saleable ” within the meaning of s, 60, and should not therefore 
bo attached, as where it is service vatan or an occupancy holding, the objection is one 
under this section, for it is made by a party to the suit (w;). But if the judgment-debtor 
objects to the attachment on the ground that he holds it on behalf of a third party, e.g.^ 
as a trustee, the objection comes under O. 21, r. 68 (x). Similarly where property is 
attached in execution of a decree passed against a shebait personally, and the defendant 
objects that the property does not belong to him personally but that it is held by him 
shebait of an idol, the objection falls under O. 21, r. 68, and not under this section (;/). 

A mortgages two properties X and Y to J5. He then executes a second mortgage 
of property X to (7. B sues A and C on his mortgage, and both the properties are ordered 
to be sold. C objects to the sale of property Y alleging that after it was mortgaged to 
B ho (C) purchased it at a revenue sale and that the effect of that sale was to annul the 
mortgage of that property to B. Here G was joined as a party to the suit in his charac 
tor of puisne mortgagee, while the objection taken by him to tho sale of property of Y 
is taken in quite a different character, namely, as one claiming by title paramount 
adversely both to the mortgagor (X) and the mortgagee (B), Suchjan objection is not 
one by a “ party to the suit *’ within tho meaning of this section and no appeal therefore 
lies from an order mado on his objection (z). See notes to 0. 34, r. 1, “ Persons hav- 

ing an interest, etc.’* 

As regards objections to attachment by the legal representative of a deceased judg- 
ment-debtor, it has been held that if property in the hands of a legal representative 
is attached, and the legal representative objects to 'the attachment on the ground that 
the property attached is his own property, and does not form part of the estate of the 
deceased judgment-debtor, tho objection is one under this section, for it is made by a 
representative of a party to the suit (a). But if the legal representative objects to tho 
attachment on tho ground that ho holds the property on behalf of a third party, the objec- 
tion is one under 0. 21, r. 68 (6). 

Whore a decree is passed against the karnavan of a tarwad in his representative 
capacity, all the members of the tarwad must be held to bo “ parties ” to tho suit 
Hence if a decree is passed against a karnavan in his representative capacity, and the 
property is attached in execution of tho decree, and a member of the tarwai 


(w) TrimbuJc v. Oovinda (1895) 19 Bom. 328 ; 
Majed v. Raahubur (1900) 27 Cal. 187 ; 
Qahar v. Kaai (1900) 27 Cal. 416. 

(ic) Bamnatlian v. Lewai U^OO) 23 Mad. 196 ; 
Murigeya v. Hayat Saheo (1899) 23 Bom. 
237 ; Budrudeen v. AbdtU Rahim (1908) 31 
^ ^ _ Mad. 126. 

(V) Karticie Chandra v. Ashutoah (1911) 39 Cal. 
yS; Upendranath v. Kusum ^914) 42 

(z) IroZ V. Amar Prasad (1917) 2 Pat. L. J. 

(a) Seth Ohand v. Burga (1890) 12 All. 818 ; 
Punohanwi v. Rabia Bibi (1890) 17 Cal. 
711 ; Kali Oharan v. Jewai (1906) 28 AU. 


61 ; Vengavayyan v. Karimpanakal (1903 
26 Mad. 601 ; Madhvsudan v. Oobind< 

K 27 Cal. 34 ; per Banade, t 
eya v. Hayed Saheb (1899) 23 Bom 
2S7 OokulHng v. Kisansingh (1910) 3 
Bom. 646 ; Ajo Koer v. Oorak Nath (1914 
19 O. W. N. 617 ; Bulla v. Shib Lai (1917 
89 All. 47. 

(6) Ramanathan v, Lewai (1900) 23 Mad. 19£ 
199 disapproving ; Upendra v. Ranganath 
(1894) 17 Mad. 899: per Ranade, J., 1 
Murigeya v. Hayat Saheb (1899) 23 Bon 
287; Sudrudeen Sahib v. Abdul Rahiu 
(1908) 81 Mad. 126. 
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S. ' 47, objeota the execution alleging that the prop<^rty belongs not to the tarwad but to him • 
individually, the question is one between the parties to the suit within the meaning of 
this section, and the objection therefore is one under this section, and not 0.21, r. 68 (c). 
See notes to s. 11 under the head “ Representative suit,’* p. 60 ante. 

In a recent case before the Judicial Committee, where the son of a deceased Hindu 
brought a suit for redemption against the auction -purchaser on the ground that the 
sale held in execution of a decree obtained by the auction-purchaser against him and his 
father did not pa)ss his interest in the property, but the father’s interest only, it was held 
that the son being a party to the suit in which the decree was passed could have raised 
the question before the sale was confirmed, and that the suit was barred by the provisions 
of th|s section (d). 

Where a sale Is sought to be stt aside on the ground that the 
decree*' was obtained by fraud. — It has been stated above that whore a sale is 
sought to be set aside on the ground of fraud in publishing or conducting it, the parties 
must proceed by an application under O. 21, r. 90, and not by a separate suit [see p. 132, 
ill. (a)]. A suit, however, will lie to set aside a sale if the decree which resulted in the 
sale was obtained by fraud. The following are the leading cases on the subject : — 

1. A suit will lie to set aside a decree and a sale held in execution of the decree^ where 
both the decree and sale arc impeached on the ground of fraud (e). The reason is that 
the question of the validity of a decree can only be determined by a regular suit. See 
ill. (1) under the head “ Separate suit will lie,” p. 126 above, 

2. A obtains an ex parte decree against B, In execution of the decree certain 
property belonging to B is sold and purchased by C. The decree is then set aside under 
0. 9, r. 13. B thereafter sues A and C to sot aside the sale, challenging not only the sale, 
but aUo the decree^ on the ground of fraud. Is the suit barred under this section ? No, 
for B is entitled to show that the decree was obtained by fraud, and this can only be 
done in a regular suit (/). 

Appeal* — On referring to the definition of “ decree ” given in s. 2 above, it will 
be seen that an order determining any question within this section is a “ decree.” Hence 
an appeal lies from all orders under this section and also a second appeal (s. 100). It is 
important to note that all orders in execution proceedings are not appealable. As regards 
appeal, orders in execution proceedings may be divided into two classes : — 

(1) Orders under this section, [An appeal lies from these orders and also a 

second appeal] 

(2) Other orders in execution proceedings. These may again be sub-divided 

into two classes : 

(a) those which are declared appealable under s. 104 ; and 

( b) those which are non-appealable. 

Where an order is made in execution proceedings, and the order is non-appealable, 
attempts are frequently mode by the party against whom the order is made to show that 
the order oomes under this section and is therefore appealable (gr). Similarly where 
an order is made in execution proceedings, and the order is appealable under s. 104, 

(e) Mariviitil v. PtUhram (1907) 90 Mad. 216 ; 26 Cal. 826. 

HamoZ V. Zdrayi (1901) 24 Mad. 668. (f) Ram Narain v. Shew Bhwvjan (1900) 27 

{d) Oanaputhy v. Krithnamachariar (1918 1 46 OaL 197. 

I.X. 64, 60, 41 Mad. 408, 411. {g) Mammod v, LoeJee (1897) 20 Mad. 487 : Bujha 

(«) Abdul V. Mahomed (1894) 21 Oal. 606 ; Pran Roy v. Ram Kumar (1899) 26 Oal. 629 ; 

Nath V. Moheeh Chandra (1897) 24 Oal. Ram Adhar v. Narain Dae (1902) 24 All. 

646 ; Moti Dal v. Rueeiok Chandra (1899) 619; 
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attempts aye frequently made by the party against whom the order in appeal is made Ss. 47, 48. 
to show that the order comes under this section to enable the party to prefer a second 
appeal (h). It will thus be seen that this section is important not only as regards the 
question whether a separate suit will lie, but also as regards the question of appeal. 

< It may hero be observed that a party is not bound to prefer an appeal against every 
order in an execution proceeding, though the order may bo appealable. It is open to 
the party aggrieved to challenge by an apx)eal against the final order which determines 
the rights of the parties the propriety of the interlocutory orders made in the course 
of the proceedings (i). 

It is also tb be observed that it is not every order made in execution of a decree 
that comes within this section ; if that were so, every interlocutory order in an execution 
proceeding, such as an order granting or refusing process for the examination of witnesses, 
would be appealable. An order in execution proceedings can come under s. 47 only 
when it determines some question relating to the rights and liabilities of parties with 
reference to the relief granted by the decree ; not when it determines merely an incidental 
question as to whether the proceedings are to be conducted in a certain way (j). 

Limitation, — An application imder this section by a representative of a judgment 
debtor to set aside a sale on the ground that the property sold belonged to him and not 
to the deceased judgment-debtor should bo made within 30 days from the date of sale ( k). 

Limit of Time for Execution. 

48. [s. 230, 3rd and 4th paras.] (1) Where an applica- 

tion to execute a decree not being a decree 
cortlta'^ciis'S. *“ granting an injunction has been made, no 
order for the execution of the same decree 
shall be made upon any fresh application presented after the 
expiration of 12 years from — 

(a) the date of the decree sought to be executed, 
or, 

(&) where the decree or any subsequent order directs 
any payment of money or the delivery of any 
property to be made at a certain date or at 
recurring periods, the date of the o'efault in 
making the payment or delivery in respect 
of which the applicant seeks to execute the 
decree^ 

(2) Nothing in this section shall be deemed — 

(a) to preclude the Court from ordering the 
execution of a decree upon an application 

{h) Bhubon Mohun v. Nunda Lai (1899) 26 Cal. 630; Srinibath v. Kasho Prasad (1911) 

824 ; Umakanta v. Dino Nath (1905) 28 38 Cal. 764 ; Saramaii v. Qolap Das (1918) 

Cal. 4. 41 Cal. 100. 

(i) Ohdndrabaia v, Prabodth (1909) 30 Cal. 422. (fc) Limitation Act, 1908. art. 100 ; SatUh 

(j) Joffodishttry v. Kailash (1897) 24 Cal. 726, Ohandra v. Nishi Chandra (1919) 46 

789 ; Mukhtar v. Muqarrab (1012) 84 All. Cal. 976. 
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presented after the expiration of the said term 
of twelve years, where the judgment-debtor 
has, by fraud or force, prevented the execu- 
tion of the decree at some time within 
twelve years immediately before the date 
of the application ; or 

(b) to limit or otherwise affect the operation of 
article 180 of the second schedule to the 
Indian Limitation Act, 1877. 

Changes made In the section. — ^This section corresponds with the third and 
fourth paras, of s. 230 of the Code of 1882 (of which the provisions have been set forth 
below) except in the following particulars : — 

(1) The provisions of s. 230 applied only to decrees “ for the payment of money 

or delivery of other property.** The present section applies to all decrees 
other than decrees granting an injunction, 

(2) The provisions of s. 230 applied only where an application for execution 

haxi been made “ under this section and granted,” The words ** under 
this section ’* as also the words “ and granted ’* have been omitted in the 
present section. The result is that the rule of limitation contained in 
this section applies whether the previous application for execution was 
made under this section or not, and whether the application was granted 
or not. See notes below, under the head Orders on application for 
execution.” 

(3) The words “ or the decree (if any) on aiipeal affirming the same,” which 

occurred in s. 230, cl. (a), after the words “the date of the decree sought 
to bo enforced,’* have been omitted in this section. On a proper con- 
struction of that section, those words were quite unnecessary. See notes 
below, under the head “ Date of decree sought to bo executed.” 

(4) The words “or at recurring periods ” in sub-section (1), cl. (b), are now. 

They are intended to give effect to certain decisions under s 230 of the 
Code of 1882, Sec notes below under the head “Where ]myment is 
directed to be made at recurring periods.” 

(5) Clause (b) of sub-sootion (2) is now. It gives effect to certain decisions 

under s 230 of the Code of 1882. See notes below under the head “ Suc- 
cessive applications for execution of decrees of Chartered High Courts.” 

Civil Procedure Code, iSSa, section 330, third and fourth paras — 

In view of the several alterations made in s. 230 of the Code of 1882, wo give below the 
provisions of that section, indicating in italics those words that have been omitted in 
the present section : — 

“ Where an application to execute a decree for the payment of money or delivery of 
other property has been made under this section and granted, no subsequent application 
to execute the same decree shall be granted after the expiration of twelve years from any 
of the following dates (namely) ; — 

(a) the date of the decree sought to be enforced, or of the decree {if any) on appeal 
affirming the same, or 
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(b) where the decree or any subsequent order directs any payment of money, S. 48. 
or the delivery of any property, to be made at a certain date — the date 
of the default in making the payment or delivering the property in respect 
of which the applicant seeks to enforce the decree. 

Nothing in this section shall prevent the Court from granting an application for 
execution of a decree after the expiration of the said term of twelve years where the 
judgment -debtor has, by fraud or force, prevented the execution of the decree at some 
time within twelve years immediately before the date of the application.’* 

Successive applications for execution of decrees of Courts other 
than Chartered High Courts. — ^What is stated in this paragraph is confined to appli- 
cations for execution of decrees of Courts other than Chartered High Courts. A decree- 
holder is entitled to present in succession any number of applications for execution of 
the same decree (Z), and the Court has no power to refuse execution, unless — 

(i) the application is barred by virtue of general principles of law analogous 
to those of res judicata ; or 

(n‘) the application is barred under art. 182 of the Limitation Act, 1008 ; or 

{iii) the execution of the decree is barred under sub-section (1) of the present 
section though the application for execution may not bo barred under 
cL (i) or cl. (ii) above. 

Clause (i). — Thus if the first application for execution is dismissed after a hearing 
on the merits, the Court will not, having regard to the general principles of law analogous 
to those of res judicata^ entertain a subsequent application for execution of the same 
decree (n). See notes to s. 11, “Orders in execution proceedings, etc.,” p. 64 above. 

Clause (ii) — Though an application for execution may not be barred as res judicata^ 
the Court will not entertain it if it is barred under art. 182 of the T^imitation Act, 1908. 

Leaving out of consideration certain portions of that article, the rule of limitation set 
forth in that article may be stated thus : tho first appUcation for execution must bo made 
within three years from the date of tho decree sought to bo executed, and every successive 
appUcation for execution of the same decree must be made within three years from the 
date of the last application. By this process a decree may be kept alive for any number 
of years. To this a limit has been set by the rule contained in the present section 
which is considered in the next clause. 

Clause (Hi). — Though an appUcation for execution of a decree may not be barred 
as res judicata or under art. 182 of the Limitation Act, 1908, no order should be made 
for execution of the decree, if the application is presented after the expiration of twelve 
years (1) from the date of the decree or (2) from the date fixed by the decree for the pay- 
ment of money or for the delivery of any property under the decree (o). A obtains 
a decree against B for Rs. 1,000 on let January 1894 and applies for execution of the 
decree within three years from the date of the decree. Further appUcations are made 
for execution of the same decree each within a period of three years from the date of tho 
next preceding appUcation, and the last of these is made in December 1905. A then 
makes a fresh application for execution on 1st January 1908. No order should be made 
for execution of tho decree, for though the application is not barred under the Limitation 
Act, it is barred und6r this section as it is made twelve years after the date of the decree . 

(1) Thakur Prasad v. FaHruUah (1895) 17 AU. (w) Dhonkal v. Phakkar (1898) 15 All. 84, lOO. 

106, 111-112, 22 I. A. 44. See also O. 21, (n) See Dhonkal v. Phakkar (1893) 16 All. 84. 

r. 11, and Limitation Act, art. 182, cl. (4). (o) Balaratn v. Marvti (1914 39 Bom. 266. 
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S. 48. [Note, — Under section 230 of the Code of 1882 the twelve years’ limitation did not 

apply unless one at least of the applications prior to that made on let January 1908 
had been granted by the Court. If none of the applications was granted, the rule did 
not apply. But the words “ and granted,” which occurred in that section, have now 
been omitted, and it is no longer material to inquire whether any ono of the previous 
applications was granted by the Court.] 

Where payment is directed to he made “ at a certain date,'* — If in the case put above, 
the decree had directed payment of Es. 1,000 to be made at a certain date, for instance, 
on 1st March 1894, the period of twelve years would run from that date. See sub-section 
(l),cL(b). 

Where payment ia directed to be rAade at “ recurring periods^' — The words “at re. 
ourring periods ” have been added into the section to give effect to decisions under s. 230 
of the Code of 1882. In fact, these words were road into that section in the undermen- 
tioned cases (73). Thus if a decree, dattjd Ist January 1903, directs payments to be made 
annually, but no dates are specified, the first yearly payment will fall duo on 1st January 
1904, the second on Ist January 1906, and thenceforward on the corresponding date 
year after year. Hence the period of twelve years prescribed by this section will run as 
regards the application to enforce the first yearly payment, from Ist January 1904, as 
regards the application to enforce the second yearly payment, from 1st January 1905» 
and so forth. 

Where payment ia directed to he made on the happening of a contingency, — In such a 
case, the period of 12 years provided by this section is to be computed from the date 
when the contingency happens (for until then the decree ia not capable of execution), 
and not from the date of the decree (g). 

5ucce88lve applications for execution of decrees of Chartered High 
Courts. — The holder of a decree of a Chartered High Court passed in the exercise 
of its ordinary original civil jurisdiction ia entitled to, present in succession any number 
of applications for execution of the decree, and the Court is bound to entertain them, 
unless the application is barred — 

(i) by virtue of general principles of law analogous to those of rea judicata ; or 

(ii) under art. 180 of the Limitation Act, 1877 [now art. 183 of the Limitation 

Act, 1908], that being the article which applies to decrees of Chartered 
High Courts. 

It will bo observed that cl. (iii) which occurs in the preceding paragraph does, not 
occur here. The reason is that the twelve years’ rule laid down in this section does 
not limit or otherwise affect the operation of art. 183 of the Limitation Act, 1908, as 
it does that of art. 182. In other words, the said rule does not apply to decrees passed 
by Chartered High Courts. It was so held under the Code of 1882 (r). The same is 
now expressly enacted by sub-section (2), clause (b). Hence a decree of a Chartered 
High Court may be kept alive for any number of years. The same rule applies to Orders 
in Council made on appeal to the Privy Council (s). [The period of limitation for an 
application for execution of a decree of a Clmrterod High Court in the exercise of its 
ordinary original civil jurisdiction as distinguish^ from appellate civil jurisdiction (t) 
is twelve years from the several dates specified in art. 183 of the Limitation Act, 1908.] 

(®) La^hmihai v. Madhavrav (1888) 12 Pom. 66; 268 ; Oanapathi y, BcOaatmdara (1884) 7 

Kaveri v. Venkamma (1891) 14 Mad. 896. Mad. 641. 

(ff) Narhar v. Kriahnaji (1912) 86 Bom. 868; is) FutUhNarain y, Chundrabati (18^2) 20 O0X.b5\, 
Aiyaaamier v. VonhatacJiela (1917) 40 Mad. (t) Kritto Kinkur v. Burrodacaunt (1872) 14 
OsSlF.B.]. M.I. A. 466. 

(r) Mayahhai v. Tribhuvandas (1882) 6 Bom. 
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OrdCfS on applfcnilon fOt* axecutfon. — An application for execution may Si 48. 
either be — 

(1) granted; or 

( 2) refused — 

(a) in circumstances operating as a bar to future execution, as where it is 

refused on the ground that it is barred on the principle of res judicata 
or barred by the law of limitation, or 

( b) in circumstances not operating as a bar to future execution, as where 

it is refused on the ground that it is not in accordance with law [0* 21^ 
r. 17] (u) ; or 

(3) withdrawn hy tho A-p^UcBunt — 

( a) in circumstances operating as a bar to future execution, as where the 

withdrawal was with the object of abandoning execution, or 

( b) in circumstances not operating as a bar to future execution (v). 

Under s. 230 of the Code of 1882, the twelve years* limitation imposed by that 
section applied only if one at least of the previous applications was granted by the Court 
but not otherwise. Under the present section the twelve years’ limitation applies 
though none of the j)revious applications may have been granted, in other words, though 
aU the previous applications may have been refused or withdrawn. All that the section 
now provides is that where an application to execute a decree has been made, whether 
it be granted or not, no order for the execution of the same decree shall be made upon 
any fresh apjjlication presented after the exj)iration of twelve years from the date 
specified in the section. 

“ Fresh application ” to execute the same decree. — The expression 
“fresh application ” has been substituted as being a better expression for the expres- 
sion “ sub sequent application.” Hence the decisions bearing on the words “ subse- 
quent applic tion ” apply equally to the words “ fresh application.” We proceed to 
state the effec of those decisions substituting the word “fresh ” for the word “ subse- 
quent.” The “fresh application” referred to in this section means a substantive applica 
tion for execution and not merely an ancillary api)lication made with the object o 
moving the Court to proceed in the matter of a substantive application already on the 
file (tc). Thus where property has been attached on an application for execution, an 
application for sale of the attached property is not a fresh application to execute the 
decree within the meaning of this section (a;). Similarly where a warrant is issued for 
the arrest of a judgment-debtor on an application for execution, but the warrant is 
returned by the peon sent to arrest the judgment-debtor with the remark that the judg- 
ment-debtor could not be found, a subsequent application for the arrest of the judgment- 
debtor is not a fresh application to execute the decree within the meaning of this section 
but is merely an incidental application to carry on proceedings already comraenced( 2 /). 

On the same principle it has been held that an application to revive an application for 
execution is not a fresh application within the moaning of this section (z). 

An application to transfer a decree to another Court for execution is not an appli- 
cation for execution within the meanhlg of this section. Such an application, though 

(u) Bhonkal v. Phakkar (1893) 16 AU. 84, 100. (w) Rahim AH v. Phvl Chand (1896) 18 All. 482; 

(v) Thakur Prasad v. Fakirullah (1896) 17 AU. Ram Sarup v. Dasrath (1911) 33 AU. 617 ; 

106, 110, 111, 22 I. A. 44; Chintaman v. Panaulv. Kishen 9 G. L, R. 297; 

Balshastri (1892) 16 Bom. 294, 301 ; Sasi- (*) Ohowdhry Paroosh Ram v. Kali (1890) 17 

varana v. Arviariandam (1898) 21 Mad. Cal. 63, 

261; Rahim AH v. Phul Chand (1896) 18 iv) Jit Mai Jwala Prasad {1899) 21 AM. 

AU. 482, 486. \z) Sakina v. Qanssh (1918) 3 Pat. L. J. 103. 
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made within twelve years from the date of the decree, will not entitle the decree 
holder to execution if the application for execution to the Court to which the decree is 
tremsferred is made after the expiration of twelve years (a). 

Date of decree sought to be executed. ** — The rule of law is that it is only 
the final decree that can be executed (6). Hence if the decree sought to be executed 
is a decree of a Court of first instance, the period of twelve years prescribed by this 
section runs from the date of that decree. And if the decree sought to bo executed 
is an appellate decree, that period runs from the date of the appellate decreet whether 
the original decree is affirmed, or whether it is set aside or modified, on appeal ( c). The 
words ** or of the decree (if any) on appeal affirming the same ** which occurred in cl. (a) 
of s. 230 of the Code of 1882 have been omitted as being unnecessary and calculated 
to give rise to the contention, by reason of the word “affirmed,^’ that where the original 
decree was modified or set aside on appeal, the period of twelve years was to run from 
date of the original decree. On the same principle, where a portion of a decree is appealed 
from and the rest is not, the jDcriod of 12 years prescribed by this section runs from 
the date of the appellate decree both as regards the application to execute the portion 
appealed from and the portion not aiipealcd from. The reason is that there is only one 
decree that can be executed, and that is the decree of the Appellate Court (d). Similarly 
where a second appeal is preferred to the High Court from a decree passed in first appeal, 
and an order is made by the High Court declaring the appeal before it to have abated, 
the period of twelve years under this section runs from the date of that order, and not 
from the date on which the decree was passed in first appeal (e). See notes to s. 36, 
p. 109. 

By a decree dated 17th November 1897 the defendant is directed inter alia to jiay 
Rs. 6,000 forthwith to the plaintiff. On 28th January 1899 the decree is amended in 
some other respects. Several applications for execution are made and the decree is thus 
kept alive. On 2nd December 1909, that is, more than 12 years after the date of the 
original decree, but within 12 years from the date of the amended decree, the plaintiff 
applies for execution. The sum of Rs, 6,000 being directed by the original decree to be 
paid /ort/imf/t, the period of 12 years is to be computed from the date of the original 
decreet and the application is barred so far as it relates to the sum of Rs. 6,000 (/). 

The expression “ decree ’’ in this section means a decree capable of execution. 
Thus where a decree entitles the plaintiff to recover the amount thereof from the defend- 
ant personally in the event of the haj^pening of a certain contingency, the period of 
twelve years provided by this section is to be computed from the date when the contin- 
gency happens, and not the date of the decree (g). 

As to the operation of this section on applications for an order absolute under s. 89 
of the Transfer of Property Act, 1882 [now O. 34, r. 5], see the undermentioned case {h). 
Fresh application presented after the expiration of twelve years.” 
— These words make it quite clear that all that the section requires is the presenting 
of the fresh apy:ilication within twelve years from the date of the decree. The order 
on the fresh application may bo made after the expiration of twelve years. The section 


(а) Sundar Singh v. Doru Shankar (1898) 20 

All, 78 ; Nihnony v. Biressur (1889) 16 
Cal. 744 ; Suja liosnein v. Monohur Daa 
(1895) 22 Cal. 921 ; Jeewandas v. Ranchod- 
das (1910) 36 Bom. 103 ; Khetpal v. Tikam 
Singh (1912) 34 AU. 396. 

(б) Muhammad v. Muhammad (1889) 11 AU. 

267 ; Luchmun v. Kishun (1882) 8 Cal. 
218 ; Kristo Kinkur Roy v. Rajah Bur- 
rodacaunt (1872) 14 M. I. A, 466. See 
notcB to s. 30, “What decrees may be 
executed.** 


(t) Mahomed Mehdi v, Mohini Kant (1907) 34 
Cal. 874. 

id) Kristnama v, Mangammal (1903) 26 Mad. 91. 

(f*) Muhammad Razi v. Karbalai (1909) 32 All. 
136. ' 

(/) Narsingrao v. Rando (1918) 42 Bom. 309 
with facte slightly modified. 

{g) Narhar v. Krishnaji (1912) 36 Bom. 808 ; 
Myasamier v. VenkatachuaiVMl) 40 Mad. 
989 [F.B.]. 

(/i) Muhammad v. Abdul Karim (1916) 39 Mad. 
544. 
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do 0 B not preclude the Court from making an order for execution after the expiration of S. 48. 
twelve years, if the application was presented within that period. In fact, it was so 
held by the High Court of Madras under the corresponding section of the Code of 1882 ( t). 

“ Decree not beln^ a decree 8:ranttnflr an Injunction.*’ — The operation 
of the twelve years’ rule laid down in this section is now extended to all decrees except 
decrees granting an injunction. Under s. 230 of the Code of 1882, the rule was confined 
to decrees “ for the payment of money and decrees for the delivery of other property.” 

Under that section the question was raised whether a mortgage-decree was a decree 
for the payment of money, and the decisions were not uniform. The present section 
applies to money-decrees as well as mortgage -decrees, in fact to all decreos except 
decrees granting an injunction (j), 

“ Subseque at order.” — The expression ” subsequent order ” in sub-sec. (1), 
cl. ( b), means a subsequent order made by the Court which passed the decree and acting as 
such Court, and not an order of a Court executing a decree. Thus an order under 0. 20, 
r. 11 (2), is a ” subsequent order ” within the meaning of cl. (b), but not an order made 
by a Court executing a decree allowing time to the judgment -debtor for payment of 
the dccreetal amount (A;). 

” Payment to be made at a certain date or at recurring periods.** 

■ — See notes above under the head ‘‘ Successive applicationsTfor execution of decrees of 
Courts other than Chartered High Courts.” 

Whether the section is retrospective. — A obtains a mortgage- decree against 
B in 1900, that is, before the present Code came into force. A applies for execution 
of the decree from time to time, and the last of such applications is made in 1914, that is, 
more than 12 years after the date of the decree. Is execution of the decree barred under 
this section, regard being had to the fact that the old section did not apply to mortgage 
decrees and that the present section does apply to such decrees ? No,- according to the 
Allahabad High Court, the reason given being that this section is not retrospective {V). 

Yes, according to the Calcutta High Court, the reason given being that the present sec- 
tion applies to mortgage -decrees, and an aijplication made in 1914 must be deemed 
to have been made under the present Code ( m). The High Court of Patna has followed 
the Calcutta decision (n). 

Fraud — ” Fraud ” or ” force ” on the jiart of a judgment-debtor at any stage 
of the execution gives a now starting point for the period of limitation (o). The word 
” fraud ” in this section is to be interpreted in a wider sense than that in which it is 
generally used in English law ( p), Locking up the house so as to prevent attachment 
of moveable iiroperty (g), or evading arrest by any contrivance, or dishonestly evading 
payment by eluding service of warrant (r), is ” fraud ” within the meaning of this sec- 
tion. Similarly a fictitious transfer of his property made by a judgment-debtor to 
defeat or delay the execution of decrees that may bo passed against him amounts to 
“fraud” within the meaning of this section (a). The iire^entation by a judgment- 
debtor of an afiplioation to set aside a decree passed ex parte against him, the sole object 
of the application being to delay the proceedings in execution of the decree, is “ fraud ” 


(i) Virarama v. Annasami (1883) 6 Mad. 869. 
See also Salcina Bibi v. Qanesh (1018) 3 Pat. 
h. J. 103. 


(j) Balaram v. Afaruti( 1914) 89 Bom. 266. 
a) Juratvan v. Matiabir (1918) 40 All. 198. 

(0 KaunsiUa v. IshH Sinah (1910) 32 AU. 499. 

(m) Bissestoar v. Jasoda Lai (1913) 40 Cal. 704. 

(rt) Mahantha v. Sakina (1916) 1 Pat. L. J. 214. 

(o) Venkayya v. Raghava (1B99) 22 ^Had. 320 : 


Mofisin AH v. Masum Alt (1911) 34 All. 20. 
Ip) Pattakara v. Iiat%gasami (1883) 6 Mad. 366, 
367. 

(q) Bhagu v. Batuasaheb (1886) 9 Bom. 318; 

Venkayya v. Raghava (1899) 22 Mad. 320. 

(r) Pattakara v. Rangaaami, 6 Mad. 365; 

AMul Khadir v. Ahammad (1911) 36 Mad. 
670. 

(«) Visalatchi v. Sivaaankara (1882) 4 Mad. 292, 
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Ss. 48> 49. within the mining of this section (/). But though the CJourt has the power to gra^n 
execution after the expiration of twelve years from the date of the decree on the ground 
of fraud or force on the part of the judgment- debtor, the Court should not use that power 
unless it is satisfied that the deejee-holder on his part had been diligent in proceeding 
with the execution from the date of the decree {u). It is doubtful whether the fraud of 
one of several judgment-debtors keeps the decree alive against all of them (v). 

Minority. — A decree is passed in August 1897 on behalf of a minor in a suit brought 
by his guardian for partition and mesne profits. Vari|B8 applications for execution 
are made by the minor through his guardian within 3 years of each other. The period 
of 12 years prescribed by this section expires in August 1909. The minor attains majo- 
rity in November 1909, and in November 1910 he applies for execution of the decree, 
alleging that he is entitled to an extension of the jieriod on the ground of minority. Is 
he entitled to any extension either under sec. 6 of the Limitation Act, 1908, or under 
any other law ? It has been held by the High Court of Madras that he is not entitled 
to any extension under sec. 6, on the ground that that section is expressly limited to 
cases where the limitation is provided in the Limitation Act itself ; and, further, that 
there is no law apart from the said sec. 6 under which minority is a grgund of exemption 
frc|pi the opera t on of the law of limitation (w). The High Court of Bombay agrees with 
the Madras High Court in holding that sec. 6 of the Limitation Act applies only to cases 
dealt with by the Act itself, but differs from that C.'ourt in that it holds that the minor is 
entitled to an extension of the period under the general principle of law which is that 
time does not run against a minor (a;). But it has been held by the same Court that 
' where the decree has been obtained in the first instance by an adult, the fact that the 
decree on his death passes to an heir who is a minor does not extend the period of 12 
years prescribed by the present section (y). In the last-mentioned case it was assumed 
that the provisions of the Limitation Act apjilied to the case, but it was held that time 
having once begun to run, the decree having been obtained by an adult, no subsequent 
disability, that is, minority, can arrest it, having regard to the provisions of sec. 9 of 
the Limitation Act. The High Court of Allahabad has followed the Madras decision (e). 

Dekkhan Agriculturists’ Relief Act 17 of 1S79, ss. 47-48. — In com- 
puting the period of 12 years provided by this section, the time taken up in procuring 
a conciliator’s certificate as required by the abovementionod Act^is to be excluded (a). 

Application of Code to execution proceedings, — See notes to s. 141. 

Transferees and Legal Representatives. 


49 . [S. 233.] Every transferee of a decree shall hold 

Transferee Same subject to the equities (if any) 

which the judgment-debtor might have 
enlorced against the original decree-holder. v 

Equity of Judgment— debtor. — If the judgment- debtor has the right or equity 
to set off his cross-decree against the transferor under O. 21, r. 18, the transferee will 
hold the decree subject to that right or equity. 


(t) Rai Sham Kisten v. Damar Kumari Debi 

(1906) 11 0. W. N. 440. 

(u) JWa. But see AbdtU Khadir v. Ahammad 

(1911) 36 Mad. 670. 

(tJ) AbdiU Khadir v. Ahammad (1911) 35 Mad. 670. 
{vO Ramana v. Babu {1Q12) 37 Mad. 186. 


(a-) Moro v, Vi8aji(lS92) 16 Bom. 636. 

(y) Bha^mtU v. Eaji Mahamrmd (1912) 86 Bern. 

{z) Prem Nath v. Chatarpal (1916) 87 AU. 638. 
(a) Shidaya v. Satappa (1918) 42 Bom. 867. 
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Illustrations, 49 ^ 5 Q[^ 

1 . A holds a decree against B for Rs. 5,000. B holds a decree against A for Rs. 

3,000. A transfers his decree to C, C cannot execute, the decree against B for more 
than Rs. 2,000 *: Kaim Ali v. Lakhikant (1%^) 1 B. L. R., P, B. 23. 

2. A obtains a decree against B for Rs. 5,000. B then sues A for Rs. 2,000. Pend- 

ing B’s suit, C obtains a transfer of ^’s decree with notice of the suit, A decree is then 
passed for B in his suit against A, C applies for execution against B of the whole decree 
for Rs. 5,000, He is not entitled to execute for more than Rs. 3,000, as the transfer 
was taken with notice of J5’s suit : J?awawi V Kedarnath{\^^^) 16 Cal. 619. See 

also Sinnu v. Santhoji ( 1903) 26 Mad. 428. 

As to application for execution by transferee of a decree, see O. 21 , r. 16. 


50. [s. 234.] (1) Where a judgment-debtor dies be- 

. , ^ fore the decree has been fully satisfied the 

ga represents ive. j^Q^er of the decree may apply to the Court 

which passed it to execute the same against the legal represen- 
tatives of the deceased. 


(2) Where the decree is executed against such legal re- 
presentative, he shall be liable only to the extent of the pro- 
perty of the deceased which has come to his hands and has not 
been duly disposed of ; and, for the purpose of ascertaining 
such liability, the Court executing the decree may of its own 
motion or on the application of the decree-holder, compel such 
legal representative to producb-such accounts as it thinks fit. 

Changes Introduced by the sectioAn. — The present seetion difFcrs from the 
corresponding section 234, C. P. C., 1882, in one respect, viz., that the words “fully 
satisfied ” have been substituted for the words “ fully executed.” See notes below 
under the head “ Before .the decree has been fully satisfied.” 

Extent of liability of legal representative. — This section enables a 
decree -holder to execute his decree against the legal representative of a deceased judg- 
ment-debtor. The liability of a legal representative in execution proceedings is confined 
to the property of the deceased which has actually come to his hands. If the decree- 
holder seeks to make the legal representative answerable also for the property of the 
deceased, which with due diligence on his part would have come to his hands, liis proper 
remedy is by way of suit against the legal representative, and not by proceedings 
in execution under this section (b). 

A decree-holder is entitled under this section to have the amount of the decree pai(I 
out of the assi^a of the deceased in the hands of the legal representative which hat^e not 
yet been duly disposed of. Hence the legal representative is bound to pay to the decree - 
holder the full amount of the decree, though there may be other creditors of the deceased, 
and the assets may not be sufl&cient to pay them all in full ( c). 

lUeg;al representative. — “ Legal representative ” means a person who in law 
represents the estate of deceased person, and includes any person who intermeddles 

(6) Ehushrobhai v. Hormazsha (1887) 11 Bom. I (c) Venkatarangayan v. Krishtmeami (1899) 22 
727 ; Saratmani JDebi v, BaUa Krishna Mad. 194. 

(1908) 12 Cal. W. N. 614. I 

10 
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with the estate of the deceased [see s. 2, cl, (11)]. Thus where a judgment -debt or dies» 
and a stranger takes possession of his property, the decree may be executed against the 
stranger, for he is a ** legal representative ” within the meaning of this section (d), 
Similarly where upon the death of a judgment -debtor possession of his property is 
tiaken by a residuary legatea under his will, and such legatee applies for letters of 
administration with the will annexed, the decree may be executed against him, though 
letters of administration may not have been granted to him on the date of the order for 
execution. The reason is that a residuary legatee in possession of the estate of the 
deceased, who has applied for letters of administration with the will annexed, is a ** legal 
representative within the meaning of this section (e). The purchaser of the business 
of a firm against which a decree has been pas^ied is not the legal representative of 
the firm within the meaning of this section. Tne decree against the firm cannot there- 
fore be executed against the purchaser (/). 

** Before the decree has been fully satisfied.’* — The corresponding section 
of the Code of 1882 (s. 234) provided in effect that if a judgment-debtor died before 
the decree had been “ fully executed^' his legal representative should be brought on the 
record before the proceedings in execution were carried any further. This gave rise to 
the question, when can a decree be said to be ‘ fully executed ’ ? It was held by 
the High Court of Madras that a decree could not be said to be “ fully executed"^ until the 
property attached was sold, and that if the judgment-debtor died before sale hia legal 
representative ought to be brought on the record ; and if the property was sold without 
the legal representative being brought on the record, the sale should be set aside (^), 
On the other hand, it was held by the High Court of Allahabad that once the property 
was attached the decree was said to be ** fully executed ” and the property could be sold 
without the legal representative being brought on the record. The latter decision was 
based on the ground that once a property was attached, it was in the hands of the law, 
and the attachment did not abate on the death of the judgment-debtor ( h). 

It was to remove this conflict of decisions that the word “ satisfied ” has been sub- 
stituted in the present section for the word “ executed.” The section provides in effect 
that if a judgment-debtor dies before the decree has been “ fully satisfied ”, his legal re- 
presentative ought to bo brought on the record before the proceedings in execution are 
carried further. It is clear that mere attach'tnent of the property of a judgment-debtor 
does not amount to satisfaction of the decree. Therefore, if the judgment -debtor died 
during the pendency of the attachment, the property cannot be sold unless his legal 
representative is brought on the record. The Allahabad decisions, therefore, are no 
longer law. If the property is sold without bringing the legal representative of the 
judgment-debtor on the record, the sale is illegal, and it must be set aside conformably 
. with the Madras decisions. 

•• May apply to execute the decree agrainst the legal representative.” — 

This does not mean that when a judgment-debtor dies after execution pijoceedings have 
been commenced against him the decree-holder must present a fresh api^lication for 
execution against his legal representative under the provisions of O. 21 , r. 11. All that 
is necessary is to apply to the Court which passed the decree for liberty to continue the 
execution proceedings against the legal representative by substituting the name of the 


td) It was otherwlso under the Code of 1882 ; pee 
Chathakelan v. Qovinda (1894) 17 Mad.- 180. 
(«) Chuni Lai v. Omond (1903) 30 Cal. 1044. 

(f) jBarUh C/tandra v. Chandport Co., Ltd. (1903) 
;<0 Cal. 061 ; Arbnthnot's Itidustrials. Ltd. 
V. Mathu Chettiar (1908) 31 Mad. 464. 
g\ liamasami v Bagirathi (1883) 0 Mad. 180 ; 


Groves v. Administrator- General (1889) 22 
Mad. 119, 125. 

(h) Sheo Prasad v. Hira Lai (1890) 12 All. 440 ; 
AMur Rahman v. Shankar (1895) 17 All. 
162. See also Aba v. Dhondu Bai (1896) 
19 Bom, 276, 280-281 ; Net Lull v, ShHk 
Karim (1896) 28 Cal. 686. 
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legal representative for that of the judgment-debtor in the application for execution Ss. 30^ 51. 
already on the files of the Court (t*). See O. 21, r. 22. 

The application for execution ag:aio8t a Ie8:al representative must 
be made to the Court which passed the decree. — If a judgment-debtor dies 
after the decree is sent for execution by the Court which passed it to another Court, 
should the application for execution against the legal representative be made to the Court 
which passed the decree, or can it be made to the Court to which the decree has been 
sent for execution ? It has been held by the High Court of Bombay (jf), Allahabad (k) 
and Madras (1), that the application for execution in such a case must be made to the 
Court which passed the decree, and that the Court to which the decree is sent for execu- 
tion is not competent to entertain the application and make an order of execution against 
the legal representative. If such an order is made by that Court, the same will bo set 
aside. On the other hand, it has been hold by the High Court of Calcutta that an appli- 
cation for execution may be made in such a case to the Court to which the decree is sent 
for execution (m). 

Successive deaths of Judgment-debtor and his legal representa- 
tive. — If the legal representative of a judgment-debtor against whom execution has 
been taken out under this section dies before the decree has been fully executed, the 
decree- holder may execute the decree against his legal representative to the extent of the 
assets of the original judgment-debtor that may have come into the hands of such legal 
representative (w). 

Orders passed in the lifetime of the deceased.— ^4 obtains a decree 
against B, A then transfers the decree to C, C applies for execution against B, and 
an order is made for execution after notice to A and B as provided by O. 21, r. 16 [Code 
of 1882, s. 232]. A then dies, and his legal representative D is brought on the record 
under this section. The order for e^ecutioa having been passad in lifetime, 

D cannot object to execution on the ground that the transfer to C was fraudulent (o). 

Decree for injunction. — An injunction obtained against a defendant restrain- 
ing the latter from obstructing the access of light and air to certain windows may, on 
the death of the defendant, be enforced under this section against his son as his legal 
representative by procedure under 0, 21, r, 32 [Code of 1882, s. 260] (p). But such an 
injunction cannot be enforced under this section agaipst a purchaser of the property 
from the defendant, for an injunction does not run with the land. The remedy of the 
decree-holder is to bring a fresh suit for an injunction against the purchaser (g). 

See notes to s. 11, “Decree for injunction and res judicata,'' on p. 36 above, and 
notes to s. 47 “ No. 6 — Purchaser of property, etc., on p. 131 above. 

PROCEDURE IN EXECUTION. 

51. [New.'\ Subject to such conditions and limitations 
as may be prescribed, the Court may, on the 
lotw^xlcuuon"*^ *“■ application of the decree-holder order exe- 
cution of the decree — 


(a) by delivery of any 


(t) PurushoUam v. (.1909) 84 Bom. 142. 

(?) Birachandv. KadurcTiand (ISM) 18 Bom. 224. 
(k) Seth Shapurji v. Shankur (1896) 17 All. 431. 

(0 Swaminatka v. Vaidyanath (1006) 28 Mad. 466. 

(m) Sham Lai v. Modhueuddan {X^95) 22 Cal. 668. 

(n) JafH Begam v. Saira BiJbi (1900) 22 All. 867. 

(o) Midchand v. Chhagan (1886) 10 Bora. 74; 

LUadhar v. Chaturbhuj (1899) 21 AU. 277 ; 


property specifically decreed ; 


, Jagan Nath v. Shea Ohulam (1909) Sol.A. 

I 45. 

; (p) Sakarlal v. Parvatibai (1902) 26 Bom. 283. 

(q) Dayahhai v. Bapalal (1902) 26 Bom. 140 • 
VUhal V. Sakharam (1899) 1 Bom. L. E. 
864 ; see also Jameelji v. Bari Dayai (1908) 
32 Som, 18X« 

1 
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Sa. 51, 52. (h) by attachment and sale or by sale without attach- 

ment of any property ; 

(c) by arrest and detention in prison ; 

{d) by appointing a receiver ; or 

(e) in such other manner as the nature of the relief 
granted may require. 

Receiver in execution proceedings. — A receiver may be appointed to realize 
a decree attached in execution proceedings. A obtains a decree against B, In execu" 
tion of the decree A attaches a decree, held by B against (7 (O. 21, r. 63). The Court 
may appoint a receiver to realize the decree attached, if this course is likely to benefit 
the parties more than the sale of the attached decree (r). Similarly a receiver may be 
appointed to realize a debt attached in execution of a decree (a). See notes to O. 21, 
r. 46, “ Procedure where garnishee denies debt.’* But the Court has no jurisdiction to 
appoint a receiver of the future earnings of a judgment-debtor ( t) nor of future allowance 
of maintenance payable to a judgment-debtor (w) 

A obtains a decree against By consent of parties C is appointed receiver to take 
charge of certain properties for the execution of the decree. A then applies to the 
Court for the discharge of (7 as receiver, but the application is refused. The order is 
relating to “ execution ” within the meaning of s. 47, and is therefore appealable (u). 

52. [S. 252 .] (1) Where a decree is passed against a 

• party as the legal representative of a de- 
Enforoemont of doewe ceased persou, and the decree is for the pay- 
tfve. ment oi money out of the property of the 

deceased, it may be executed by the attach- 
ment and sale of any such property. 

% 

(2) Where no such property remains in the possession of 
the judgment-debtorffi.nd he fails to satisfy the Court that he 
has duly applied sucli property of the deceased as is proved to 
have come iuto his possession, the decree may be executed 
against the judgment-debtor to the extent of the property in 
respect of which he has failed so to satisfy the Court in the 
same manner as if the decree had been against him personally. 

Scope of the section. — Section 60 provides for the case where a decree has 
been passed against a party and the party dies before the decree is fully satisfied, and 
the decree is sought to be executed against his legal representative. The present sec- 
tion provides for the case where a decree is passed against the legal representative of a de- 
oeased person. As to the latter case it is provided by this section that if the decree is for 
the payment of money out of the property of the deceased, the decree may bo executed 
against the property of the deceased in the hands of the legal representative. But in so 


(f) Partap Singh v. Delhi and London Bank (1908) 
80 AM. 393. 

») TooUa V. Antone (1887) 11 Bom, ^48. 
t) Eolmet V. Millage [1893] 1 Q. B. 551. 


(u) PaKkandy v, KrUhnan (1917) 40 Mad. 802. 
8. 60 (1) (n). 

(p) Rameahivar Stngh v. MiUndra Singh (1918) 
8 Pat. L. J. 518. 
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far as the property of the deceased come into the hands of the legal representative has 
not been duly applied by him, the decree may be executed againatthe legal representative 
as if the decree was to that extent passed against him peraoTMlly. In other words, the 
legal representative can be proceeded against personally to the extent only to which he 
has failed to apply the assets duly. An executor or administrator under the Indian 
Succession Act (s. 282) and Probate and Administration Act (s. 104) is bound to pay 
the creditors of the deceased “ equally and rateably.*’ If an executor or administrator 
under those Acts fails to pay the debts rateably, a creditor of a deceased person, who has 
obtained a decree against his executor or administrator, is entitled to proceed against 
him personally on the ground that the property of the deceased has not been “ duly ’* 
applied within the meaning of this section. But the case is different where a decree 
has been obtained against an heir of a deceased Hindu or Mahomedan as his legal 
representative. In such a case, every payment by the heir on account of debts due 
by the deceased would be a due application of the assets, whether the debts were paid 
rateably or not. There is no analogy between the case of an executor or administrator 
governed by the provisions of the above-mentioned Acts and of an heir as a legal 
representative under the Hindu or Mahomedan law (i^j). 

Legal representative. — “ Legal representative ” moans a person who in law 
represents the estate of a deceased person, and includes any person who intermeddles 
with the estate of the deceased, and, where a party sues or is sued in a representative 
character, the person on whom the estate devolves on the death of the party so suing or 
sued. See s. 2, c. (11). 

As to how far a decree passed against one of several Mahomedan heirs binds the 
other heirs, see Sir Roland Wilson’s digest of Anglo Muhammadan Law, 4th ed., p. 226, 
and Mulla’s Principles of Mahommadan Law, 6th ed., p. 20. 

Where on the death of a Hindu father^his sons arc brought on the record as his 
legal representatives in a suit pending against him at the'time of his death, the decree 
should be against them in their representative capacity, and not against them person - 
ally. It is clear that where^the decree is against the sons in^their reprosentative^charac- 
ter, it can only be executed against the estate of the father in the hands^of the sons as 
provided by this section (a;). 

Decree against a wrong person as heir and legal representative. — 

A decree obtained against an executor or administrator of the estate of a deceased person 
is a decree against the estate of the deceased. But a decree obtained against the heir 
of a deceased Hindu or Mahomedan as his legal representative is not a decree against 
the estate of the deceased even if the decree provides for the payment of the decretal 
amount out of the property of the deceased in the hands of such heir. Therefore, a 
decree obtained by a creditor of a deceased Hindu against a wrong person as his heir 
cannot be executed against the rightful heir who is in possession of the property 
The creditor must obtain a fresh decree against the rightful heir (y). 

Decree agralnst execute^ who has not proved. — A creditor of a deceased 
debtor cannot sue a person nam^ as executor in the will of the deceased unless he has 
either administered, that is, intermeddled with the estate, or proved the will. Where a 
decree is obtained against such person, and property belonging to the deceased is sold 
under such a decree, the sale is ineffectual to bind the testator's estate ( 2 ). 


(w) Veerasokkarajuv. Papiah (1908) 26 Mad.792 : 
HaU Saboo Sidick v. Ally Mahomed (1904) 
30 Bom. 270. 

( 2 -) Narayanastoami Naick v. Seehama Raju 


(1908) 18 Mad. L. J. 86. 

[y) Kaliappau v. Varadaraiulu (1909) 88 Mad. 76 
[ 2 ) Mohamidu v, PUchey 11894] A. 0. 487. 


. 52 . 
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58. [Neiv^l For the pu^oses of section 60 and section 
62 property in the hands of a son or other 
anceitrai descendant which is liable under Hindu law 
for the payment of the debt of a deceased 
ancestor, in respect of which a decree has been passed, shall be 
deemed to be property of the deceased which has come to the 
hands of the son or other descendant as his legal representa- 
tive. 


Scope of the section. — This section has been enacted to enforce the recog- 
nized rule of the Hindu law namely, that members of a joint Hindu family may not 
escape the payment out of the joint family property of any debt incurred and 
decreed against their father before his death, provided that such debt is not tainted 
by immorality. A decree, therefore, for an injunction obtained against the father 
alone (restraining him from obstructing the plaintiff from using a water-tank), 
cannot, after the father’s death, be enforced in execution against the sons. This section 
does not apply to such a decree (a). 

Liability of ancestral property In execution proceedings. —This 
section is new. It settles a question of procedure on which there was a conflict of judi- 
cial decisions. To understand the precise scope of the section it is necessary to bear in 
mind the rule of Hindu law that where a son or grandson takes any ancestral property by 
survivorship, he is bound to pay out of such property all debts of his ancestor not in- 
currod for immoral or illegal purposes including judgment-debts. The question we are 
now concerned with is— by what procedure is this liability to be enforced ? We proceed 
to consider the subject under the following four heads : — 


1. Where a money ^decree has been passed against the father, and the father dies before 
issue of execution, A and his sons B and C constitute a joint Hindu family owning 
ancestral property. D obtains a decree against A for Rs. 5,000. A dies, and on his death 
B and C take the ancestral property by survivorship. A does not leave any self -acquired 
property. D applies for execution of the decree against B and C to the extent of the 
ancestral property that has come into their hands. Is this the right procedure or should 
D institute a fresh suit against B and C to recover the debt ? According to the proce- 
dure prescribed by this Code, D should first proceed to bring B and C on the record as 
the legal representatives of A under s. 60, and then apply under that section to the 
Court wMoh passed the decree to execute the same against B and C to the extent of th« 
ancestral property come to their hands. The words in s. 60 are, - to the extent of the 
property of the deceased which has come to his [legal representative’s] hands.” According 
to the present section, the ancestral property in the hands of B and C being liable under 
Hindu law for the payment of A ’s debts, is to be deemed, for the purposes of s. 60, to be 
the 5>roper«yo/f?tedeceflwedwhichhasoome tothehandsofHandC as the legal represen 

tatives of A. If B and C object that the debt in resp^t of which the decree was passed 
was tainted with immorality, the question is one ” rola1)ing to the execuiion of the decree’ ’ 
within the meaning of s. 47, and it should be determined by the Court executing the 
decree TMs coincides with the view taken by the High Courts of Bombay and Calcutta 
^nder the Code of 1882 (6). According to the Madras and Allahabad decisions under 
that Code, a decree against a Hindu father oould not be executed against ancestral 


) ^unOal V. Bai Mani (1018) 42 Bom. 604. 

' (1806) 20 Bom. 885 ; 

Shivram v. SaJeharam (1000) 88 Bom. 80 • 


X* Chand (1007) 84 
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property in the hands of the sons not even to the extent of the father’s interest in the Ss, 53 5^ 
property, and the only remedy of the decree-holder was to institute a regular suit 
against the sons. This view proceeded on the ground that the question whether the 
debts were tainted with immorality was not one that could be gone into in 
execution proceedings (c). These decisions are no longer law. 

2. Where a money^decree has keen passed against the father, and the father dies after 
attachment of the ancestral property . — All the High Courts are agreed that where the 
father dies after attachment of the ancestral property, the proceedings in execution can 
be continued against the sons (d). In fact, having regard to the provisions of the present 
section, a separate suit against the sons would be barred by s. 47. As to whether 
the sons should in such a case be brought on the record, see notes to s, 50 under the 
head “ Before the decree has been fully satisfied,” onp. 146 above. 

3. Where a mortgage-decree has been passed against the father, and the father dies 
before sale of the mortgaged property . — Where a decree is obtained against the father for 
sale of ancestral property mortgaged by him, and ho dies before sale, the proceedings in 
execution may be continued against the sons. But the sons, not being parties to the suit^ 
are entitled to raise in execution proceedings such questions as they could have raised 
if they had been made parties (e). They can dispute the factum of the debt, or they 
can show that the debt was incurred for immoral purposes and is not therefore binding 
on the property (/). See notes to O. 34, r. 1, “Mortgage of joint family property.” 

4. Where a decree has been passed against the sons in respect of their father's debt 
for payment of the debt out of the ancestral property . — In such a case, the decree-holder 
may proceed to execute the decree by attachment and sale of the ancestral property 
come to the hands of the sons. The proceedings would be under s. 62. The expression 
“ property of the deceased ” in that section would bo construed in the light of the present 
section. In fact, s, 53 is an Explanation to ss. 50 and 62, explaining the meaning of 
the expression “ property of the deceased.” 

It will be seen from what has been stated above that a creditor can now follow the 
property in the hands of the sons or grandsons in execution not only in cases (2), (3) 
and (4), but also in case (1). 

“ Debt of a deceased ancestor.” — As to debts for which a Hindu son or grand- 
son is liable, see Mulla’s Hindu Law, 3rd ed., sec. 243, p. 264. 


54. [s. 265.] Where the decree is for the partition of an 


Partition of estate or 
separation of share. 


undivided estate assessed to the payment of 
revenue to the Government, or for the 


separate possession of a share of such an 


estate, the partition of the estate or the separation of the share 
shall be made by the Collector or any gazetted subordinate of 
the Collector deputed by him in this behalf, in accordance with 
the law (if any) for the time being in force relating to the parti- 
tion, or the separate possession of shares, of such estates. 


(c) Ravi Varma v. Narayana (1882) 5 Mad. 223 
Venkatarama v. SetUhivclu (1800) 18 Mad. 
265 ; Lctchmi Narain v. Kunji Lai (1894) 
16 All 449 ; Jagannath v. SUa Ram (1889) 
11 All. 802. 

(4) Zamindar v. Teruvsngada (1884) 7 

Mad. 889; Lachmi Narain v. Kunji Lai 
(1894) 16 All. 449 ; Peary Lai v. Chandi 


Charan (1906) 11 O.W. N. m. 

(e) SeeChunderPerenadv. Sfuxm Koer (1906) 33 
Cal, 670; CZmatTMiAMtMrra T. 8ingaperumal 
(1885) 8 Mad. 870. See aUo Bira Lai v. 
Pameshar (1899) 21 All. 856. 

(/) See Ramkrishna v. Vinayak (1910) 34 Bom. 
864 : Indar Pal v. Imperial Bank (1915) 
87 *111.214, 
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S. 54. Partition by Collector. — This section is a reproduction of s. 265 of the Code 

of 1882 with a few verbal alterations. Where a decree has been passed for partition or 
for separate possession of a share of an estate of the kind mentioned in this section, the 
proper authority to effect the partition or to deliver possession of the share is the Col- 
lector ; the Court has no power to do so (g). 

Application of the section. — ^This section does not apply to a suit for parti- 
uon of a revenue-paying estate where no separate allotment of revenue is asked for. It 
tias been so held by a Full Bench of the High Court of Calcutta in Jogodishuri v. KaU 
lash Chandra ( h), a case under s. 266 of the Code of 1882. Commenting on that section 
Ma^clean, C. J., said : “ The suit is one for the partition, not of the whole ^state, but of 
a part only of the estate, and it does not seek to affect any division or payment of the reve - 
nue. I do not think that the section intended to make it compulsory that the 
Collector should make the partition, save in cases where as the result of partition 
the revenue would or might be affected.'^ 

Partition. — The term “ partition ** in this section is not confined to a mere 
division of the lands in question into the requisite parts, but includes the delivery of the" 
shares to their respective allottees (t). 

Court’s Jurisdiction to control Collector’s action. — Where the decree 
relates to an estate of the kind mentioned in this section, it should declare the rights 
of the several parties interested in the property, but as regards partition or separation 
it should direct the same to bo made by the Collector or any gazetted subordinate of 
the Collector deputed by him in that behalf (j) [see O. 20, r. 18], This section places 
the execution of the decree entirely in the Collector’s hands. But if the Collector 
contravenes the decretal command of the Court, or transgresses the law for the time 
being in force relating to partition, his action is subject to the control and correction 
of the Court which passed the decree and sent it to him for execution (fc). In such a 
case, the aggrieved party should proceed by an application under s. 47, and not 
by a separate suit (1), Where a Collector has once made a partition there is nothing 
to prevent him from reversing the partition for mistake or other cause before ho has 
passed final^ordersjand returned the proceedings to the Court (m). 

It has been held by the High Court of Bombay that an objection that the Collector 
has made an unequal partition is no ground for interference by the Court with the order 
passed by the Collector (n). But in a Madras case, whore all the parties objected to a 
partition effected by the Collector on the ground that it was unequal, it was held that 
the Court had the power to entertain the objection (o). 

Estate. — The word “ estate ” is hero used in its ordinary signification (p), Sheri 
lands, that is lands held under a lease from Government for a fixed period, come within 
the terms of this section as revenue-paying lands (q). But isolated plots of land which 
fall short of being the share of a co-sharer of a mahal do not (r). A raiyatwari^holddsig 
has been held not to be an “ estate ” within the meaning of this section ( 5 ). 


(g) DaUatraya v. Mahadaji (1892) 16 Bora. 628. 
Ui) (1897) 24 Col. 726. 

(i) Parbhudas v. Shankarbhai (18Q7) 11 Bom. 662. 
(/) Tbe provisions erf b. 42 of the Speclhc Relief 
Act, 1877, do not coQHtltate a bar to buch 
a decree ; Rupanrai v. Subh Karan 
; Aman Singh \,Tul8i 
L. J. 221, 

(1888) 12 Bom. 371, 
ondu (1890) 14 Bom. 
. Balkrishna (1904) 28 
Bom. 288 ; Komcfiandra v. KrUhnaji (1916) 
40 Bom. 118, 124-126. 

(0 Krishna^' v. Damodar (1003) 5 Bora. L. R. 648. 


m) Kriahnaji v. Damodar (1903) 5 Bom. L.R. 648, 

n) Dey Oopal v. Vaattdev (1888) 12 Bom. 371; 

Shrinivaaa v. Ourunath (1891) 16 Bom. 
627 ; Bhimangauda v. Hanmant <1018) 42 
Bora. 689. 

(o) Chinna v. Krishnavanamma (1896) 19 Mad. 
436. 

ip) Secretary of State v. Nundan LaU (1884) 10 
Cal. 436. 

(q) DaUatraya v. Mahadaji (1892) 16 Bom. 628. 

(r) Ram Dayalv. MeguLalhSSi) 6 All. 462. 

(«) MuUuvayyangar v. Kudalalaqayyangar {1888) 
6 Mad. 97; MutuchidamBara v. Karupa 
(1884) 7 Mad. 882. 


(1919) 41 All. 207 
5<»H7A(1917) 2 Pat. 
(k) Dev Oopal v. Vaeudev 
876; GanoH v. Dh 
460 ; PuruehoUam v. 
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Arrest and Detention. 


55. [s. 336.] (1) A judgment-debtor may be arrested 


Arrest and detention. 


in execution of a decree at any hour and on 
any day, and shall, as soon as practicable. 


be brought before the Court, and his detention may be in the 
civil prison of , the district in which the. Court ordering the 
detention is situate, or, where such civil prison does not afford 


suitable accommodation, in any other place which the Local 


Government may appoint for the detention of persons ordered 
by the Courts of such district to be detained : 


S. 55. 


Provided, firstly, that, for the pm-pose of making an 
arrest under this section, no dwelling-house shall be entered 
after sunset and before sunrise : 


Provided, secondly, that no outer doer of a dwelling-house 
shall be broken open unless such dwelling-house is in the occu- 
pancy of the judgment-debtor and he refuses or in any way 
prevents access thereto, but when the officer authorised to 
make the arrest has duly gained access to any dwelling house, 
he may break open the door of any room in which he has 
reason to believe the judgment-debtor is to be found : 


Provided, thirdly, that, if the room is in the actual occu- 
pancy of a woman who is not the judgment-debtor and who 
according to the customs of the country does not appear in 
public, the officers authorized to make the arrest shall give 
notice to her that she is at liberty to withdraw, and after 
allowing a reasonable time for her to withdraw and giving 
her reasonable facility for withdrawing, may enter the room 
for the purpose of making the arrest : 


Provided, fourthly, that, where the decree in execution of 
which a judgment-debtor is arrested, is • a decree for the pay- 
ment of money and the judgment-debtor pays the amount of 
the decree and the costs of . the arrest to the ofl&cer arresting 
him, such of&cer shall at once release him. 

(2) The Local Government may, by notification in the 
local official Gazette, declare that any person or class of persons 
whose arrest might be attended with danger or inconvenience 
to the public shall not be liable to arrest in execution of a 
decree otherwise than in accordance with such procedure as 
may be prescribed by the Local Government in this behalf. 
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S. 55. 


(3) Where a judgment-debtor Is arrested in execution of 
a decree for the payment of money and brought before the 
Court, the Court shall inform bim that he may apply to be de- 
clared an insolvent, and that he will be discharged if he has not 
committed any act of bad faith regarding the subject of the 
application and if he complies with the provisions of the law of 
insolvency for the tinie being in force. 

(4) Where a judgment-debtor expresses his intention to 
apply to be declared an insolvent and furnishes security, to the 
satisfaction of the Court, that he will within one month so apply 
and that he will appear, when called upon, in any proceeding 
upon the application or upon the decree in execution of which 
he was arrested, the Court shall release him from arrest, and, if 
he fails so to apply and to appear, the Court may either direct 
the security to be realized or commit him to civil prison in 
execution of the decree. 

Changes Introduced by the section. — This section corresponds with 
8. 330 of the Code of 1882, except in the following particulars : — 

1. Any outer door of a dwolling-houso may now be broken open to effect the 

arrest of a judgment-debtor in execution of a decree. But the dwelling 
house, must be in the occupancy of the judgment •debtor. See sub-section (1), 
proviso (2). 

2. A surety under this section is no longer entitled to be released from his liabi- 

lity by the mere filing by the judgment-debtor of a petition in insolvency. 
Note the words “ and that ho will appear, when called upon, in any pro- 
ceeding upon the application or upon the decree in execution of which he 
was arrested,” in sub-section (4). 

3. A power has been conferred on the Local Government to exempt certain 

persons from arrest. See sub-section (2). 

Breaking open of outer door* — Under the Code of 1882, the breaking open of 
any outer door of a dwelling-house was strictly prohibited. This prohibition has now 
been removed to this extent that where a dwolling-houso is in the occupancy of the 
judgment-debtor, and he refuses or prevents access thereto, the officer authorized to 
make the arrest may break open any outer door of such dwelling-house. But this does 
not authorize him to break open the outer door of a dwelling-house merely because the 
judgment-debtor is to be found in that house. The prohibition above referred to as 
well as the prohibition against entering a dwelling-house after sunset for effecting an 
arrest are to be traced to the maxim of English law that “ a man’s house is his castle.” 
Referring to this maxim, Bentham wrote more than a century ago : “ This poetical 

expression is certainly no reanon : for if a man’s house be his castle by night, why 
not by day ? The course of justice is sometimes interrupted in England by this 
puerile notion of liberty *’ (0* 


it) Beatham’a Theory of Legislation, 2nd Edn., p, 70. 
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5 ub«section (a). — This sub-section is new. It is intended to cover the cases Ss. 55.57. 
of certain persons or classes of persons whose summary arrest might, as in the case of 
railway servants, be attended with danger or inconvenience to the public. 

Dischargee of surety. — A surety under sub-section (4) is discharged by the 
death of the judgment-debtor (u). Similarly he is discharged, if the execution 
proceedings are struck off (v). 

Under the Code of 1882, the security required was “ that the judgment-debtor will 
appear when called upon, and that he will, within one month, apply under section 336 
to be declared an insolvent.** It was held upon the construction of these words that 
where a security bond provided that the surety would produce the judgment-debtor 
when the Court should direct him to do so, the surety was released from his obligation 
under the bond by the mere filing by the judgment-debtor of a petition to be declared an 
insolvent. Neither the withdrawal of the petition, nor failure to proceed with the 
petition, nor even failure on the part of the judgment-debtor to appear in Court when 
the direction to appear was made subsequent to the filing of the petition, was held to 
affect the surety*8 discharge (w). And the same was held where a surety undertook 
that the judgment-debtor would appear before the Court when called upon, 
and would within one month file a petition to be declared an insolvent (x). These 
decisions are no longv^v law. Sub section (4) now makes it clear that whore a security 
bond is passed in the terms of that sub -section, that is, where a surety undertakes 
that the judgment -debtor will undertake within one month to apply to be declared an 
insolvent and will appear, when called upon, in any proceeding upon the application or 
upon the decree in execution of which ho was arrested, the surety will not bo released 
by the mere filing by the judgment-debtor of the petition in insolvency. 

Realization of security. — See s. 145. 


56. [s. 245 A.] Notwithstanding anything in this Part, 

the Court shall not order the arrest or de- 
tentiou in the civil prison of a woman 
mo^ey!'”* hi execution of a decree for the payment 

of money. 


Security for costs. — This section provides that a woman shall not be arrested 
in execution of a decree for the payment of money. With this immunity from arrest, 
however, there is coupled a burden, namely, that she may be required to give security 
for the defendant’s costs where her suit is for the payment of money. See 0. 26, r. 1. 


57. [s. 338 .] The Local Government may fix scales, 
^ ^ , graduated according to ran^, race and 

Subslstonce-allowanoe. jr Ti r i n i 1 

nationahty, or monthly allowances payable 
for the subsistence of judgment-debtors. 


(M) KrUhnan v. Ittinan (1901) 24 Mad. 687 ; 
N<UHn Chandra v. Miriundoy (1918) 41 
OaL60. 

(v) Lain V. Oiwa (1887) 14 Cal. 767. 

(w) Ko^h Chandra v. Christophoridi (1888) 16 

CaL 171 ; Ramzan v. Gerard (1891) 18 All. 


100 ; Xhoarkadae v. Itabhai (1896) 19 Bom. 
210 : Kriehnaiyar v. Kriehnasamy (1908) 
26 Mad. 866. 

(x) Banna Mai v. Jamna (1898) 16 AIL 188 ; 
Imbichunni v. Lalji (1901) 24 Mad. 660. 
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S. 58. 58 . [Ss. 341, 342.1 (1) Every person detained in the 

civil prison in execution of a decree shall 

Detention and release. .. i j • i 

be so detained, — 

(a) where the decree is for the payment, of a sum of 
money exceeding fifty rupees, for a period of 
six months, and, 

(fe) in any other case, for a period of six weeks : 

Provided that he shall be released from such detention 
before the expiration of the said period of six months or six 
weeks, as the case may be, — 

c 

(i) on the amount mentioned in the warrant for 

his detention being paid to the officer in 
charge of the civil prison, or 

(ii) on the decree against him being otherwise 

fully satisfied, or 

(iii) on the request of the person on whose applica- 

tion he has been so detained, or 

(iv) on the omission by the person, on whose 

application he has been so detained, to pay 
subsistence allowance : 

Provided, also, that he shall not be released from such 
detention, under clause (ii) or clause (iii) without the order of 
the Court. 

(2) A judgment-debtor released from detention under 
this section shall not merely by reason of his release be dis- 
charged from his debt, but he shall not be liable to be re- 
arrested under the decree in execution of which he was de- 
tained in the civil prison. 

Period of detention in jail. — Tho first part of sub-section (I) up to the words 
“ six weeks ” corresponds with s. 342 of the Code of 1882. The phraseology of that 
section, however, has now been altered to make it quite clear that tho period of deten- 
tion shall be (1) six months where the amount of the decree exceeds Ks. 60, and (2) six 
weeks in any other cose, and that the Court has no power to fix shorter periods than 
those prescribed in the section (y). 

Re»arre8t. — The immunity of a judgment-debtor from a second arrest depends 
not only upon his having been arrested, but upon his having been detained in jail under 
the arrest. Thus where a judgment-debtor, while acting as a pleader in Court, was ar- 
rested and discharged on the ground that^he was exempt from arrest under s. 642 of the 


( 1 /) See Subudhi v. Singi (1890) 13 Mad. 141. 



ABREST AND DETBimON. 


157 


Code of 1882 (now s. 136), it was held that he was liable to be re-arrested in execution of Ss, 58, S9. 

the same decree against him(z). Similarly where a judgment -debtor was arrested, 

but was liberated owing to non-payment of subsistence money, it was held that ho was 

liable to be re-arrested in execution of the same decree (a). To use the language of 

sub-soction (2), the judgment-debtor was not in either case re?e£wed from detention 

so as to prevent his re-arrest. 

Interim protection order. — A is arrested and committed to jail in execution 
of a decree against him. While in j ail he files his petition in insolvency, and obtains an 
interim protection order for one week, and is thereupon released from jail. He then 
applies for a further protection order, but his application is refused. Is A liable to be 
re-arrestod in execution of the same decree ? The Calcutta High Court has held that ho 
i not liable to be re-arrested, on the ground that a judgment-debtor once discharged 
from jail cannot ’be arrested a second time in execution of the same decree (6). 

On the other hand, it has been hold by the High Court of Bombay that A is liable to 
be re-arrested, the decision proceeding on the ground that the only cases in which a 
judgment-debtor is exempt from re-arrest are those specified in this section, and that 
release under an interim protection order is not one of them (c). The Calcutta decision 
is obviously wrong. 

Contempt of Court. — This section does not apply to cases of imprisonment for 
contempt of Court (d). 

59. [s. 653.] (1) At any time after a warrant for the 
Eei«>6e on ground ot arrest of a judgment-debtor has been 
issued the Court may cancel it on the 
groimd of his serious illness. 

(2) Where a judgment-debtor has been arrested, the 
Court may release him if, in its opinion, he is not in a fit state 
of health to be detained in the civil prison. 

(3) Where a judgment-debtor has been committed to the 
civil prison, he may be released therefrom — 

(а) by the Local Government, on the ground of the exis- 

tence of any infectious or contagious disease, or 

(б) by the committing Court, or any Court to which 

that Court is subordinate, on the ground of his 
suffering from any serious illness. 

f4) A judgment-debtor released under this section may 
be re-arrested but the period of his detention in the civil 
prison shall not in the aggregate exceed that prescribed by 
section 68. 


(z) Rajendro v. Chunder Mohun (1896) 23 Cal. 
128. 

(а) Eabibtd- Rahman v. Ram <Saftai (1904) 20 All. 

817. 

(б) Bolye Ohund in the matter of (1898) 20 Oal. 


874 ; Secretary of State v. Judah (1886) 12 
Cal. 652. 

(c) ShamH v. Poonja (1902) 26 Bom. 652 ; Suraj 
Din V. Mahabir Praead (1910) 33 All. 279. 
id) Martin v. Lawrence (1879) 4 Cal. 665. 
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s* 60 . Attachment. 

60 . [s. 266.] (1) Tiie following property is liable to 

attachment and sale in execution of a decree, 
:^porty ^bie to St- namely, lands, houses or other buildings, 
eouuon of deotee. goods, money, banknotes, cheques, bills of 

exchange, hundis, promissory notes. Govern- 
ment securities, bonds or other securities for money, debts, 
shares in a corporation and, save as hereinafter mentioned, all 
other saleable property, moveable or immoveable, belonging 
to the judgment-debtor, or over which, or the profits of which, 
he has a disposing power which he may exercise for his own 
benefit, whether the same be held in the name of the judgment- 
debtor or by another person in trust for him or on his behalf : 

Provided that the following particulars shall not be liable 

to such attachment or sale, namelv ; — 

* •/ 

(а) the necessary wearing-apparel, cooldng vessels, 

beds and bedding of the judgment-debtor, his 
wife and children, and such personal ornaments 
as, in accordance with religious usage, cannot 
be parted with by any woman ; 

(б) tools of artizans, and where the judgment-debtor is 

an agriculturist, his implements of husbandry 
and such cattle and seed-grain as may, in the 
opinion of the Court, be necessary to enable him 
to earn his livelihood as such, and such portion 
of agricultural produce or of any class of agri- 
cultural produce as may have been declared to 
be free from liability under the provisions of the 
next following section ; 

(c) houses and other buildings (with the materials and 

the sites thereof and the land immediately ap- 
purtenant thereto and necessary for their emjoy- 
ment) belonging to an agriculturist and occupied 
by him ; 

(d) books of account ; 

(e) a mere right to sue for damages ; 

( / ) any right of personal service ; 
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{g) stipends and. gratuities allowed to pensioners of the S. 60. 
Government, or payable out of any service 
family pension fimd notified in the Gazette of 
India by the Governor-General in Council in 
this behalf, and political pensions ; 

(Zt) allowances (being less than salary) of any public 
ofi&cer or of any servant of a railway company 
or local authority while absent from duty ; 

(t) the salary or allowances equal to salary of any such 
public officer or servant as is referred to in 
clause (h), while on duty, to the extent of — 

(i) the whole of the salary, where the salary does 

not exceed twenty rupees monthly ; 

(ii) twenty rupees monthly, where the salary 
exceeds twenty rupees and does not ex- 
ceed forty rupees monthly ; and 

(tit) one moiety of the salary in any other case ; 

(j) the pay and allowances of persons to whom the 
Indian Articles of War apply ; 

(yfc) all compulsory deposits and other sums in or de- 
rived from any fund to which the Provident 
Fvmds Act, 1897, for the time being applies in 
so far as they are declared by the said Act not 
to be liable to attachment ; 

(l) the wages of labourers and domestic servants 

whether payable in money or in kind ; 

(m) an expectancy of succession by survivorship or 

other merely contingent or possible right or 
interest ; 

(n) a right to future maintenance ; 

(o) any allowance declared by any law passed under 

the Indian Councils Acts, 1861, and 1892, to be 
exempt from liability to attaclunent or sale in 
execution of a decree ; and 

(p) where the judgment-debtor is a person liable 

for the payment of land-revenue, any moveable 
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property which, under any law for the time 
being applicable to him, is exempt from sale 
for the recovery of an arrear of such revenue. 

Explanation . — ^The particulars mentioned in clauses {g), 
(^)> (‘i)> ij)) (0> exempt from attachment or sale 

whether before or after they are actually payable; 

(2) Nothing in this section shall be deemed to exempt 
houses and other buildings (with the materials and the 
sites 'thereof and the lands immediately appurtenant thereto 
and necessary for their enjoyment) from attachment or sale in 
execution of decrees for rent of any such house, building, site 
or land. 

Changeslintroduced by the section. — This section corresponds with s. 266 
of the Code of 1882 except in the following particulars : — 

1. In ol. (a), the words “ cooking vessels, ” “ bods,” and “ and such personal 

ornaments as, in accordance with religious usage, cannot be parted with 
by any woman,” have been added. See noted below. 

2. The latter portion of cl. (b) relating to agricultural produce is now. 

3. Cl. (o) stood as follows ins. 206 of the Code of 1882 : — “ The materials of 

houses and other buildings belonging to agriculturists.” 

4 In cl. ( g), the words “ or payable out of any service family pension fund noti- 
fied in the Gazette of India by the Governor-General in Council in this 
behalf ” have been^added. 

6. Cl. (h) is new. See notes below. 

6. Ii^ cl. (i), the words ” or allowances equal to salary ” and ” while on duty ” 

have been added. See notes below. 

7. Cl. (k) is now. See notes below. 

8. In cl. (1), the words “ whether payable in money or in kind ”are new. 

9. The alterations in sub-section (2), cl. (a), correspond with the alterations in 

Bub-Seotion (1), cl. (o). 

Amendment of the section. — ^The section as it originally stood contained a 
clause tt its very end, being cl. (b) of sub-sec. (2), which ran as follows : — 

^*^(b) to affect the provisions of the Army Act or of any similar law for the time 

being in force.” 

The above clause has been repealed by the Repealing and Amending Act 10 of 
19U, Sch. II. See notes below under the head “ Salary of Army officers.” 

Saleable property. — Subject to the proviso to sub-section (1), all saleable pro* 
perty which belongs to the judgment-debtor may be attached and sold in execution of a 
decree against him. . The equity of redemption of a mortgagor in mortgaged property 
is “ saleable property ” within the meaning of this section, and is therefore liable to be 
attached and sold in execution of a decree against him (c). The share of a partner in a 


(») Parashram v. Qovind (1897) 21 Bom. 226. 
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partnership business is “ saleable property,” and can be attached and sold in execution S. 60. 

of a decree obtained against him by his creditor (/), The right to claim specific per- 
formance of a contract to sell land is also attachable and saleable {g), A life -interest in 
trust funds is attachable and saleable in execution of a decree against the life-tenant ( h). 

Similarly a vested remainder can be attached and sold in execution of a decree against 
the remainderman {i). 

The word “ saleable ” in this section moans saleable by auction at a compulsory 
sale under the order of the Court and not transferable by act of parties. It has accord- 
ingly been held that a condition in a permanent lease that the landlord would re-enter if 
the tenant made any transfer of the land demised, does not make the land unsaleable 
in execution. The lease forbids a sale by the tenant, but does not prevent a sale by the 
Court {j). Country liquor is “ saleable ” property within the meaning of this section, 
though the permission of the Collector may be necessary to the sale thereof under 
the Abkari Act {k). 


Money or other valuable security deposited as security for the duo performance of 
duty by a servant with his master may be attached in execution of a decree against the 
servant, but the attachment will bo subject to the lien which the master has upon the 
deposit, and the deposit cannot be sold until the same is at the disposal of the servant 
free from the lien of the master at the expiration of the period of employment ( 1), 

Where land was assigned to a Hindu widow for her maintenance with a proviso 
against alienation, it was held that she had no saleable interest in the usufruct (m). 

A religious office is not saleable property (n). Similarly the right of managing a 
temple, of officiating at the worshix) conducted in it, and of receiving the offerings at the 
shrine, is not saleable (o). The right to officiate at funeral ceremonies is also not sale- 
able (p). The property of a temple cannot be sold away from the temple. But there is 
no objection to the sale of the right, title and interest of the servant of a temple in land 
belonging to the temple which he holds as remuneration for his service, the interest sold 
being subject in the hands of the alienee to determination by the death of the original 
holder, or by his removal from office for failure to perform the service (q). 

The income of property subject to a restraint ujion anticipation accruing due 
after the date of the judgment cannot be attached in execution of a decree against 
the separate i3roperty of a married woman passed under s. 8 of the Married Women’s 
Property Act, 1874 (r). 

The right of a widow under the Hindu law to reside in her husband’s family 
house is a purely personal right and cannot be transferred. Such right cannot bo 
attached in execution as it is not “ saleable ” property {a). For other kinds of 
property which cannot be alienated, see Transfer of Property Act, 1882, s. 6. 


(/) Jaga Chunder v. Istoar Chunder (1893) 20 Cal. 

693. See O. 21, r. 49. 

(g) Rudra v. Krishna (1887) 14 Cal. 241. 

Oi) Abdul Lateefv. Doutreil^m) 12 Mad. 260. 

(t) Annaji v. Chandrabai (1893) 17 Bom. 603. 

(j) Ktshab V. Ajahar (1914) 10 C. W N. 1182; 
Qolak Nath v. Maihuranath (1898) 20 Cal. 
273. 

(a;) Purshottam v» Balvant (1908) 10 Bom. B. B. 
13. 

(0 Karuthan v. Subramanya (1886) 9 Mad. 208, 

{/«) Diwali V. Apaji (1886) 10 Bom. 342. See 
also Ovlab Kuar v. Bansddhar, (189^ 16 
All. 371, and Bansidhar v. Qulab Kuar 
^ (1894) 16 All. 443. 

(j<) Kuppa V. Dorasami (1888) 6 Mad. 76: Nara- 
simma v. Anantha (1882) 4 Mad. 301 ; 


liangaaami v. Ranga (1893) 16 Mad. 146; 
Mancharatn v. PransJMrikar (1882) 6 Bora 
298, 300. 

(o) Durga Bibi v. Chanchal (1882) 4 All. 81 : Rama 
Varma v. Ramaunayar (1882) 6 Mad. 89 ; 
Rajah Vurmah v. .Ravi Vuimah (1876) 1 
Mad. 236, 4 I. A. 76; Qnanasambanda 
Pandara Sannadhi v. Vdu Pandaram 

B 28 Mad. 271, 27 I. A. 69 ; Mal^a v. 

mani (1897) 1 C. W. N. 493; 

ShoUojanund v. Peary (1902) |^Cal. 470. 
(p) Jhummui% v. JHnoonath U871) Itf^. B. 171. 
(^) Lotlikar v. Wagle (1882) 6 Bom. 696. See 
also Bishan Chand v. Nadir Hossein (1888) 
16 Cal. 829, 16 I. A. 1. 

(r) Gouddoin v, Veneaiesa (1907) 30 Mad. 378. 

(«) Salakshi v. Lakshmayee (1908) 31 Mad. 500. 
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-A sues B for partnership accounts. The accounts are then refer- 
red to arbitration with the consent of the p W ^ ^ 

X, a creditor ® ^ , \ allowed for the expectant claim under an 

award. The attachment ca'°"° „ meaning of this section (t). Money 

inchoate award ,s not prop y ^ jndgment-debtor is after the 

Tder t;oslnT fine ?s set aside, attachable -der thj secti^^^^^ mp belongmg 
to the judgment-debtor even before the issue of a refund certidcate (u). 

J A of a bulldinc cannot be separately attached, for they have 

„ «... .. 

could not be the subject of attachment (to). 

. A mav not belong to a judgment-debtor, and yet 

he mSK a* s^oTii po«.er over it exercisable /or his own benefit In such a case also 
the property is liable to attachment and sale subject to the proviso to this section. 

A trustee of a religiousendowmenthasnodisposingpoweroverthe corpus of the 

trust estate exercisable for his own beneet ; hence the corpus cannot be attached (*). 

A bonus sanctioned by a RaUway Company to its servant is virtually a gift which 
f K Anmnlfitod either by a registered document or by actual payment as required 
must ^ of Property Act. A Railway Company sanctioned a bonus to 

/ ^ d the amount was forwarded to the District Paymaster of the Company for pay- 
to A Before the amount was paid to A, it was attached by a creditor of A in the 
haTds of tiio Paymaster. Held that the amount could not be attached, for the gift was 
norcomplete. and A had therefore no disposing poicer over the money (y). 

A sends a cover containing currency notes to the Post Office for delivery to B, the 
A «e^ds a attached while it is yet in the Post Office by a creditor of 

B^Thasb^en held that it can be attached, on the ground that the cover is in the dts- 
posing power of B. “ When once the letter has been posted, the property in it becom 
vested in the addressee ” (z). 

An auctioneer has no disposing power over the whole of the sale proceeds of goods 
sold ^ him but only over that portion of it which represents his commission, 
nince the whole of the sale proceeds in the hands of an auctioneer cannot be attached 
“ execution of a decree against him. but only so much of it which represents his com- 

mission (a). 

Where a married man efiects a policy on his own life, and the policy is expressc on 
.1, tare of it to be for the beneHt of his wife, or of his wife and children, or any of them, 
° *0 which the Married Women’s Property Act, 1874, applies, the simp e 

then, in cas beneht of his wife or children 

t o “~.loT.h.„,.nd ... policy b. ..Och«i by hi. ..rflt.r.i bu.m 

amounts ^ declaration is not sufficient to create 

T t°and l1rure^ - disposing power over the policy for his own benefit, and 
th "^nolicv may be attached by his creditors, unless it has been assigned as ® ^ 

^\n!fthe Trtnsferof Property Act.l882.oratrustha8becndeclared in respect thereof 

Ifprotded r;: 5 of the iian Trusts Act. 1882. In this connection it may bo 




(t) SjfUd Taffuaool v. BughootuUh (1871) 14 M. 
(v) y. Salig Ram (1912) P. B. 


(x) Bishen Chand v. Nadir Hosaein (1888) 16 Cal. 

(y) Janki*I^a8 v. East Indian By, (1884) 6 Alb 

(2) NaraHmhvlu v. Adiawo (18W) 13 Ma^ 242. 
(a) Smith v. Allahabad Bank (1901) 23 AIL 



PROPERTY EXEMPTED PROM ATTACHMENT. 


163 


observed that there is a conflict of decisions as to whether s. 0 of the Married Women’s S. 60. 
Property Act, which provides for insurance by a married man for the benefit of his wife 
and children, applies to Hindus. It has been held by the High Court of Madras that it 
does (6) ; by the High Court of Bombay, that it does not (c). 

“Debts.'' — Debts are expressly mentioned in the section, and they are liable to 
attachment and sale. A debt is an obligation to pay a Uquidaied (or specified) sum of 
money (d). Money that has not yet become due does not constitute a debt, for there is 
no obligation to pay that which has not yet become due. The word “ debt ’’ in this sec- 
tion means an actually existing debt, that is, a perfected and absolute debt. A sum of 
money which might or might not become due or the payment of which depends upon 
contingencies which may or may not happen is not a “ debt ’"(e). A money-claim that 
has already become due is a debt, and it may be attached as such, though it may be pay- 
able at a future day ; but a money-claim accruing due is not a debt and cannot be at- 
tached. The attachment must operate at the time of the attachment and not be anticipatory 
so as to fasten on a claim that may ripen into a debt at some future time (/). 

A debt that is enforceable by a foreign Court only is not liable to attachment under 
this section (gr). 

Illustrations. 

1. A delivers goods to his agent, B, for sale. B sells the goods, and receives the 
sale proceeds. The sale proceeds in the hands of B constitute a “ debt ” due to A, and 
they may therefore bo attached while in B’s hands in execution of a decree against A. 

Madho Das v. Bamji (1894) 16 All. 286. 

2. A is bound under a deed to pay a monthly allowance to B for B’s mainten- 
ance. C, who holds a decree against B, attaches in August the allowance for Sep- 
tember. The attachment ^is not valid, for the allowance can only be attached as a “debt” 
and the allowance for September was not a debt due to B at the time of attachment in 
August : Haridaa v. Baroda Kishore (1900) 27 Cal. 38 ; Nilkunio v. Hurro (1878) 3 Cal. 

414. 


3. A agrees to sell his property to B for Rs. 2,000 to be paid to A on the execution 

of the conveyance. The price payable to A is not a “ debt ’’ owing to him by B until 
the conveyance is executed. Hence it cannot be attached before the execution of the 
conveyance in execution of a decree against A: Ahmaduddin v. Majlis Rai (1881) 3 
All. 12. But once the sale is completed, the amount representing the price may be at- 
tached in the hands of R, and it does not make any difference that the whole is payable 
m one sum or by instalments or in the shape of periodical payments ; Harahankar v. 
Baijnath 23 All. 164. 

4. Maintenance allowance that has already become due, private pensions that have 
already become due, and the wages of private servants that have already become due 
are “ debts ” within the meaning of this section : Kasheeshuree v. Qreeah Chuuder 

W. R., Mis. 64 (maintenance); Bhoyrub v. Madhvh Chunder (1880) 6 C. L. R. 19 
(private pensions) ; Ayyavayyar v, Firewamt ( 1898) 21 Mad. 393; Devi Prasad v. Lewis 
(1908) 31 All. 304 (wages of private servants). 

5. A agrees to advance Rs. 5,000 to -B on a mortgage of B’s proj^erty. advances 
Bs. 3,000 only. C, who holds a decree against B, seeks to attach the balance of Rs. 2,000, 


«/) Balamba v. Krishmyya (1913) 87 Mad. 48J 
, [F. B.] 

ic) Shankar v. Umabai (1913) 37 Bom. 471. 

«) Webster v.WebsUr(lSQZ)h Be&y. 398. 

(e) Haridas v. Baroda Kishore (1900) 27 Cal. 38. 


(/) Syud Tufoozml v. Rughoonaih (1871) 14 M, I. 
A. 40, 50 ; Sher Singh v. Sri Ram (1908) 30 
All. 246. 

(j/) QhamsharrUal v. Bhansali (1881) 6 Bom. 249. 
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S. 60. payable by to R 8 U 3 a debt due by ^ to J3. C cannot attach the balance, for it is not 
afdcdt due by ^ to R. It is clear that if A fails to pay the balance, R cannot sue A 
to recover the balance and his only remedy against A is by way of damages for non- 
payment of the balance ; Phul Chund v. Chand Mai (190S) 30 All. 262. 

As to the mode in which a debt may be attached, see O. 21, r. 46. See also 0.21, r. 79. 

Clause (a) : Ornaments. — Ornaments on the person of a Hindu wife, forming 
part of her stridhan^ cannot be attached in execution of a decree against the husband, 
even though the Hindu law concedes him a personal right of user (h). The mangalsutray 
a neck ornament which is worn by a Hindu married woman during the lifetime of her 
husband without ever removing it, is also exempted from attachment (e). 

Clause (c) : houses occupied by agriculturists. — ^The term “ agriculturist 
Includes persona engaged in cultivating the soil for remuneration although they 
may have no interest in the soil either as proprietor or tenant {j). The Code of 1882 (s. 
206) exempted from attachment only the materials of houses occupied by agriculturists. 
But it was held that even a ho'use occupied by an agriculturist could not bo attached, 
provided it was occupied by an agriculturist as such{k), that is to say, it was occupied 
by him bond fide for the purposes of agriculture (1). The burden of proving this lies 
on the agriculturist debtor, and it must be proved by him in execution proceedings {m). 
The exemption extends, after the death of the agriculturist, to his representative occu- 
pying the house in good faith as an agriculturist {n). 

If a house occupied by an agriculturist is specifically mortgaged, it is not protected 
from sale in execution of a decree upon the mortgage. Clause (c) does not prohibit the 
sale of property specifically mortgaged, though it may be occui>ied by an agriculturist as 
such, unless he is prohibited by law from mortgaging or selling it (o). 

Clause (e): right t6 sue Ifor damages.- “ Mesne-profits ” are in the 
nature of damages, and the right to sue for mesne-profits is a right to sue for “damages.” 
Such a right cannot therefore be attached and sold in execution of a decree against the 
person entitled to the right. Thus if A is entitled to claim mesne-profits from R for 
wrongful dispossession of his lands, right to sue R for mesne-profits cannot be at- 
tached and sold in execution of a decree against^. If the right is attached and sold 
and purchased by -Y, X has no right to sue R for the mesne-profits, the sale to him beinc 
void (p). 

Clause (I) : right of personal service.— A vritti is a right to receive certain 
emoluments as a reward for i>ersonal service, and is therefore exempt from attachment 
and sale ($). The birt Maha brahinani or right to officiate as a priest at the funeral cere- 
monies of Hindus dying within a particular district is a right of personal service and can 
not therefore be attached (r). 

Clause (g) : gratuities allowed by Government.— The gratuity referred 
to m this section is a bonus allowed by Government to its servants in consideration 
of past services. It may bo allowed to one who is not a “ pensioner,” or it may bo 


(h) Tij^ram v. Qunaji (1871) 8 B. H. C. A. C. 129. 
U) Appana v. Tat^mma (1886) 9 Bom. 106. 

(f) l> 0 pare v. Vaikunt (1917) 41 Bom. 476. 
fi) Eadhakisan v. Balvant (1888) 7 Bom. 630. 

(0 Jivan V, Hira (1888) 12 Bom. 368. 

(m) Panduratig v. Krishna fi (1904) 28 Bom. 126. 
See also Jamna Prasad v. Raghunath (1913) 
86 All. 307. 

<n) Radhaktsan v. Balvant (1888) 7 Bom. 580. 


(o) Bhagvandas v, Hatkibai (1880) 4 Bom. 26 : 

V. KuihoH (1911) 34 All. 26. 

(P) dAind Mortgage Bank (1883) 

(tf) Ganesh v. Shankar (1886) 10 Bom. 396 ; Qovind 
V. Ramkrishna (1888) 12 Bom. 866 ; Raja- 
ram v. Oanesh (1899) 23 Bom. 131. 

(r) Jhirga Prasad v. Shambhu (1919) 41 All. 660. 
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allowed to ek pensioner in addition to his pension. In either ease it is exempt from S. 60. 
attachment (a), 

stipends payable out of service family pension fund notified* in tbe 
Gazette of India. — For notifications issued under this clause [i. e., cl. (g)], see 
General Statutory Rules and Orders, vol. IV., p. 685. 

Political pensions. — All pensions of a political nature payable directly by the 
Government of India are political pensions. A pension which the Government of 
India has given a guarantee that it will pay by a treaty obligation contracted with 
another sovereign power is a political pension (t). Arrears of political pension duo to a 
pensioner and lying in the hands of the Government at the time of his death do not lose 
their character of political pension by reason merely of the pensioner’s death. The 
character of the funds remains unchanged so long as it remains unpaid in the hands of 
the Government and it is not liable to attachment in the hands of the Government in 
execution of a decree against the deceased. But once the fund has passed out of the 
hands of the Government into the hands of the legal representative of the deceased, it 
may be attached like any other portion of the deceased’s estate (u). 

A grant of a Zamindari by Government to A, B.y as a reward for past services ren- 
dered by him to Government is not & pension, but a gift, and may therefore bo attached 
in execution of a decree against the grantee. The word “ pension ” in this section im- 
plies periodical payments of money by Government (v). Allowances granted to the 
“ Candyan ” “ pensioners ” of Ceylon {w), to the members of the family of the King 
of Oudh (a;), to the members of the Mysore family (y), and to the desoends^nts of the 
Nawab of Carnatic ( 2 ), are instances of political pensions. 

Private pensions. — Private pensions, as distinguished from Government pen- 
sions, are not exempt from attachment, and they may be attached either as “ debts ” 
or as “property belonging to the judgment-debtor ” within the meaning of this section. 

But they neither constitute “ debts ” nor “ property belonging to the judgment-debtor 
until they have become due and payable. Hence they cannot be attached before they 
have become due and payable. Pensions granted by Railway Companies to their 
servants are private pensions (a). 

Clause (h) : allowances, belngQ less gthan ''salary, of a public officer 
while absent from duty. — This clause is now. The allowances (being leas 
than salary) of a public officer [s. 2 (17)] while absent from duty, are now wholly exempt 
from attachment. Under the Code of 1882 it was held, in the absence of any specific pro- 
vision as to these allowances, that they stood on the same footing as the salary of a public 
officer while on duty and were exempt from attachment only to the extent to which such 
salary was exempt, and no more (see cl. (i) ]. Thus where an officer was on sick leave 
on half pay which was Rs. 160, it was held that the decree-holder could attach Rs. 75(b). 

Under this clause the whole of Rs. 150 is exempt from attachment. 

Clause (I) : salary of public officer while on duty. — The salary of a public 
officer [s. 2 (17)] can bo attached only partially, except where it does not exceed 
Rs. 20 monthly in which case the whole of it is exempt from attachment. The object 


(s) Bawm Das v. Mid Chand (1884) 6 All. 178 ; 
Muhammad v. Oarlier (1882) 6 Mad. 272 
(decided under the Oode of 1877 which did 
not include * * gratuities ”)• 

(0 BUhambar v. Imdad AH (1891) 18 OaL 216, 
17 I. A. 181; MuUhusami v. Prince AXagia 
, ^ <1908) 26 Mad. 428. 

{iC) Valia V. An,uiani (1903) 20 Mad. 69. 

{V) Laohmt Narain v. Makund (1904) 26 All. 617 


(w) Muthusami v. Prince Alagia (1903) 26 Mad. 
423. 

(«) Bisharribar Noth v. Jmdad AH (1891) 18 Oal. 
216, 17 I, A. 181. 

(y) Mahamed v. Mohamed (1867) 7 W. B. 169. 

Iz) Mahomed v. Comandur (1869) 4 M, H. 0. 277. 

(а) Bhc^r^ v. Madhub Chunder (1880) 6 O.L. 

(б) Beard y.' Samuel (1883) 6 Mad. 179. 
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S. 60. of the exemption appears to be to enable a public officer to maintain himself and his 
family in a position suitable to his rank. This exemption did not occur in the Code of 
X859 ; hence the salary of a public officer and of the other persons mentioned in this 
olause was attachable to the extent of the whole as a “ debt. ” And since it could only 
be attached as a “ debt,** it was not attachable until it had become due (c). Under the 
Codes of 1877 and 1882, and under the present Code, the salary, to the extent to which 
it is attachable, may be attached in advance (d). It is no valid reason for refusing the 
attachment that the attachment, if allowed, would not leave the officer enough to live 
on (e). As to the salary of Army officers, see notes below under the head “ Salary of 
Army officers.” 

3alary of a private servant. — The salary of a private servant can be attached 
as a “ debt ; *’ hence it cannot be attached before it has become due (/). 

Clause (J) : Indian Articles of War, — The Indian Articles of War ap- 
ply only to soldiers and followers of the Native Army : see Act V of 1869, amended by 
Act XII of 1894. Hence the pay and allowances of soldiers and followers of the Native 
Army are exempt from attachment. 

Clause (k) ; compulsory deposits, — The expression “ compulsory deposit *’ 
is defined in s. 2 of the Provident Funds Act IX of 1897 as a subscription or deposit 
which is not repayable on the demand or at the option of the subscriber or depositor, 
and includes any contribution which may have been credited in respect of any interest 
or increment which may have accrued on such subscription or deposit under the rule 
of the Funds. 

Compulsory deposits made by railway servants towards the Proyident Fund under 
the Provident Funds Act are not liable to attachment so long as they retain the charac- 
ter of compulsory deposit. A deposit which, when it was made, was a compulsory 
deposit,” continues to retain that character so long as it remains in the hands of the Rail- 
way Company, It does not lose that character, though the employee may have ceased 
to be in the service of the Company by retirement, resignation or dismissal, and may have 
become entitled in that event to be paid the amount due to his credit in the Provident 
Fund. But once it is paid out by the Company on the happening of any of the above 
events, it loses the character of “ compulsory deposit,” and it may be attached in the 
hands of the party to whom it has been paid (g). 

Clause ( I) : wages of labourers. — A “ labourer *’ is a person who earns 
his daily bread by personal manual labour, or in occupations which require little or no 
art, skill or previous education. Thus persons who agree to spin cotton and to receive 
a certain amount of money for a certain quantity of cotton spun by them are labourers, 
and their wages cannot bo attached (h). 

Clause (m) : expectancy of succession, etc. — The interest which a Hindu 
reversioner has in the immoveable property of a deceased Hindu on the death of the 
dec6ased*s widow, is ” an expectancy of succession by survivorship ** ; in other words it 
is an interest expectant on the widow*s death to which the reversioner could only suc- 
ceed if he survived the widow (i). The interest in the pre-empted property of a success- 


(o) Ttiram v. Kwaji (1870) 7 B. H. 0. A. C. 110. 
Id) Bsctrd V. Samuel (1888) 6 Mad. 179 ; Bhoyrub 
v. Madhuh Chunder (1880) 6 C. L. R. 19. 

($) D$bi PfOiad V. lewis (1918) 40 All .218. 

If) Ayifttvayyar v. Virasami (1898) 21 Mad. 393; 

DM Prasad v. Lexois (190^ 81 All, 304. 

(g) Veereltand v. B, B, db Q. /. Railvoay (1904) 0 


Bom. L. B. 921 : SeU Mxmna Lai v. Gains- 
/onf (1908) 86 CaL 641. 

[A) Jeohand v. Aba (1881) 6 Bom. 182. 

;i) Ram Chtmder v. Dhunno (1871) 15 W, B. F. 
B. 17; Anandibai v. Rajaram (1898) 22 
Bom. 984. 
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f ul pre-emptor who has not yet paid the pre-emptive price fixed by his decree is a “ merely S. 60 * 
* contingent interest ” which cannot be attached (j) ; see 0. 20, r. 14. 

Clause (n) ; right to future maintenance. — If A is entitled to a monthly 
maintenance allowance under an agreement, the allowance could only be attached after 
it ha^ become due (k). It cannot be attached prospectively, that is, before it has become 
due (1). In other words arrears of maintenance may be attached, but not the right 
to future maintenance. A hereditary grant of an allowance of paddy out of the 
melwaram of certain land is not a right to future maintenance so as to be exempt from 
attachment under this section (m). Quaere whether villages assigned to a Hindu 
widow in lieu of her maintenance could be attached in execution of a decree against 
the widow (w). See notes to s. 61, “ Receiver in execution proceedings.” 

Salary of Army officers — Sub-sec. (2) of the present section as it stood 
originally ran as follows : — 

(2) Nothing in this section shall be deemed — 

(а) to exempt houses and other buildings (with the materials and the sites 

thereof and the lands immediately appurtenant thereto and necessary 
for this enjoyment) from attachment or sale in execution of decrees 
for rent of any such house, building, site or land, or 

(б) to affect the provisions of the Army Act or of any similar law for the time being 

in force. 

The italicized words and letters wore repealed by the Repealing and Amending 
Act 10 of 1914, sch. II. 

It is provided by s. 136 of the Army Act, 1881 [stat. 44 and 46 Viet.], amended by 
the Army (Annual) Act of 1896, that the pay of an officer or soldier of His Majesty’s 
Regular Forces serving in India shall be paid to him without deduction unless the 
Legislature in India has directed to the contrary in that behalf. Under section 60 
of the Code as it stood before the amendment above referred to, questions arose 
as regards the extent of application of the Army Act. As regards officers in the 
British Army, it was held that they were officers of His Majesty’s Regular Forces 
within the meaning of s. 136 of the Army Act, and that their salary therefore could 
not be attached at all (o). As regards officers in the Indian Army, there was a 
conflict of decisions ; the High Courts of Calcutta and Madras {p) hold that an officer 
in the Indian Army was not an officer of His Majesty’s Regular Forces within the 
meaning of s. 136 of the Army Act, and that his salary therefore was liable to be 
attached to the extent mentioned in s. 60 (1) (i). On the other hand, it was held by 
the High Court of Bombay (g'), relying on s. 190, sub-s. (8), of the said Act, that an 
officer in the Indian Army was an officer of His Majesty’s Regular Forces and that 
his salary therefore could not bo attached at all. 

Cl. (b) of sub-s. (2) having been repealed, the question arises whether the salary 
of an officer of His Majesty’s Regular Forces can be attached under this section as 
salary of a public officer to the extent mentioned in cL (i) of sub-sec. (1). 


(i) Qorak Singh v. Sidh Oopal (1906) 28 All. 383. 

(k) KasJ^hures v. Oreeth Chunder (1866) 6 W. E. 

Mlfl. 64. 

(l) Baridas v. Baroda KUhore (1900) 27 OaL 88 ; 

Atad AH V. Haidar AH (1910) 88 Cal. 13 ; 
Palikandy v. Krishnan (1917) 40 Mad. 302. 
Km) Vaidyanatha v. Eggia (1907) 80 Mad. 279. 

(a) Bantidhar v. (Mab Kuar (1904) 16 AIL 443, 
la appeal from Qutab Auar v, Bansidhar 
(1898) 16 AIL 871. 


(o) Velchand v. Bourchier (1912) 87 Bom. 26 ; 

Lecky v. Bank of Upper India (1911) 33 All. 
629. Bee aUo Oakes <Sj Co. Ld, v. nUcarcie 
(1910) P. B. no. 10, p. 80. 

(p) Calcutta Trades Association v. Ryland (1896) 

24 OaL 102; Watson v. Lloyd (1901) 26 
Mad. 402. 

(g) King King 4? Co. v. Davidson (1914) 88 Bom. 
667. 
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It has been held by the High Courts of Allahabad (r) and Bombay ( 5 ), that it can 
be so attached. These oases must be distinguished from a Bombay case in which the 
question was whether the salary of a First Class Warrant Officer can be attached under 
the provisions of the Code of Civil Procedure in execution of a decree for maintenance 
obtained against him by his wife. It was held that it could not be attached under 
the Code, The ground of the decision was that a First Class Warrant Officer was 
i “ soldier *’ as defined by s. 190 of the Army Act, that under s. 146 of the Act no 
execution can issue against his pay in respect of the maintenance of his wife but 
:hat a specified sum may be deducted for such maintenance from his pay, and 
bhat an order had already been made for such deduction by the Commander-in - 
Chief (t). 


Objection to attachment on the ground that the property is not 
saleable when to be raised. — A obtains a decree against B, and applies for 
execution of the decree by attachment and sale of certain property belonging to B. 
The property is attached and sold, and purchased by O. B then applies to the Court 
to set aside the sale on the ground that the property was not liable to attachment 
and sale. Can the application bo entertained ? It has been held that if B was a party 
to the order for sale, or was aware of it and did not appeal against it, ho would be 
precluded from questioning the propriety of the order after the sale, and ho cannot 
therefore impeach the sale that has taken place under that order. “ A judgment 
debtor who might have raised objections prior to the sale, but who has refrained 
from doing so, and who might have appealed against the order for sale, has no right after 
the sale has been carried out to prefer an objection that the property sold was not 
legally saleable” (w). But if B was not aware of the proceedings in attachment of the 
property, or of the proceedings in connection with the sale thereof, the application to 
set aside the sale would be entertained (v). The same procedure and principles apply 
where a sale effected by the Collector is sought to be set aside pn the ground that the 
property was not ancestral, and therefore could not legally be sold by the Collector (w;). 
See notes to s. 47, “ Execution purchaser,” ill. (b) on p. 133 above, also notes to 
that section under the head “ Objection by party or his representative that property 
attached is not liable to attachment,” on p. 136 above. 

61. [New.] The Local Government, with the previ- 
ous sanction of the Governor-General in 
ar^toiSlaraf““fice“ Council, may, by general or special order 
published in the local official Gazette, 
declare that such portion of agricultural produce, or of any 
class of agricultural produce, as may appear to the Local 
Government to be necessary for the purpose of providing 
until the next harvest for the due cultivation of the land and 
for the support of the judgment-debtor and his family shall, 
in the case of all agriculturists or of any class of agriculturists, 


(r) Bay v. Ram Chandar (1917) 89 AU. 808 [case 
of an officer of the Indian army]. 

($) Keting Rupehand <b Co. v. Murray (1918) 
48 Bom. 716. 

(i> DudhwoHh v. Buoktoorth (191ffi 48 Bom. 368. 
(«) Umed V. Ja$ Ram (1907) 29 All, 612 ; Pan- 
durana V. Krithnaji (1994) 28 Bom. 126 ; 


Dtoarkanath v. TariM Sankar (1907) 34 
Cab 199; iMla Ram v. Thakur Prasad 
(1918) 40 AU. 080. 

iv) Duiya uharan v. Kali Prosanna (1899) 26 
(5aL 727, 782. 

(u>) Daulat Singh v. Jugal Kishore (1900) 22 AU. 
108. See ■. 69, and Sob. Ill to the Code. 
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be exempted from liability to attachment or sale in execution 
of a decree. 

“Be exempted from liability to attachment or sale.”— Thosn words 
are] large enough to include agricultural produce which has been hypothecated. 
See s. 60, cl. (b). 

As to attachment of agricultural produce, see O. 21, cr. 44-45. As to sale of 
such produce, see O. 21, rr. 74-75. 

62 . [s. 271.] (1) No person executing any process 
under this Code directing or authorizing 
Seizure of property n scizurc of movcable property shall enter 
dweiiing-houae. g^^y. dwelUng-house after sunset and 

. before sunrise. 

(2) No outer door of a dwelling house shall be broken 
open unless such dwelling-house is in the occupancy of the 
judgment-debtor and he refuses or in any way prevents access 
thereto, but when the person executing any such process has 
duly gained access to any dwelling-house, he may break open 
the door of any room in which he has reason to believe any 
such property to be. 

(3) Where a room in a dwelling-house is in the actual 
occupancy of a woman who, according to the customs of the 
countr}'’, does not appear in public, the person executing the 
process shall give notice to such woman that she is at liberty 
to withdraw ; and, after allowing reasonable time for her to 
withdraw and giving her reasonable facility for withdrawing, 
he may enter such room for the purpose of seizing the pro- 
perty, xxsing at the same time every precaution consistent 
with these provisions to prevent its clandestine removal. 

Changes introduced by the section. — This section corresponds with s. 271 of 
the Code of 1882, except that the prohibition against breaking open any outer door of 
a dwelling-house has been relaxed where the dwelling-house is in the occupancy of the 
judgment-debtor. See notes to s. 55 under the head “ Breaking open of outer 
door” on p. 154 above. 

“ Dwelling-house.” — A shop or a godown is not a “ dwelling-house ” within 
the meaning of this section {x). 

63 . [s. 285.] (1) Where property not in the custody 

of any Court is imder attachment in exe- 
Property attached cutiou of dccrces of more CouTts than one, 

In execution of decrees ^ • t 

of several Courts. the UouTt wiuch Shall leceive OT realize 

such property and shall determine any 
claim thereto and any objection to the attachment thereof, 

(x) DAmodar v, lahwaf (1879) 8 Bom. 89. 


Ss. 

61-63. 
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63. shall be the Court of highest grade, or, where there is no 
difference in grade between such Courts, the Court under 
whose decree the property was first attached. 

(2) Nothing in this section shall be deemed to invalidate 
any proceeding taken by a Court executing one of such decrees. 

Changes Introduced by the section. — This section corresponds with 
8. 286 of the Code of 1882 except in the following particulars : — 

(1) The words “is under attachment’* have been substituted for the words 

** has been attached.” Sec notes below, under the head “ Is under 
attachment.” 

(2) Sub-section (2) is new. See notes below. 

Object of the section. — The object of this section is to prevent different 
olaimB arising out of the attachment and sale of the same property by different Courts, 
in other words, it is to prevent confusion in the execution of decrees (y). 

Application of the section. — A attaches certain property in execution of a 
decree obtained by him against B in the Small Causes Court at Surat. The same 
property is subsequently attached by C in execution of a decree obtained against B in 
the Court of the Subordinate Judge at Surat. The Court of the Subordinate Judge 
is a Court of higher grade than the Small Causes Court, and it is therefore the proper 
Court under this section for deciding objections to the attachment, for determining 
claims made to the property, and for ordering the sale thereof and receiving the 
sale-proceeds (z), 

Sub-section (a). — This sub-section is new. It declares in effect that a proceed- 
ing in execution shall not bo deemed to be invalid, merely because it was taken by a 
Court which ought not to have taken it, having regard to the provisions of sub -section 
(1). Under the Code of 1882 there was a conflict of decisions on the question whether 
the rule contained in s. 285 of that Code [now sub-soc. (1)] was a rule of procedure only 
or whether it affected jurisdiction. It was held by the High Courts of Calcutta (a), 
Bombay (6), and Madras (c), that the rule was merely a rule of procedure, and that it 
-did not oust the jurisdiction of the inferior Court in proceedings in execution of its own 
decree. On the other hand, it was held by the High Court of Allahabad, that the section 
affected jurisdiction, that is to say, it took away the jurisdiction of the inferior Court in 
the several matters specified in the section (d). The result was that whore a sale was 
effected by a Court of lower grade in a caso where it ought to have been effected by 
a Court of higher grade, the sale, according to the Calcutta, Bombay and Madras de- 
cisions, was not for that reason invalid; but, according to the Allahabad decisions, it was 
absolutely void as one made without jurisdiction. Sub-section (2) gives effect to the 
Calcutta, Bombay and Madras decisions. 

There yet remains another point to consider, and it may thus be considered in the 
form of an illustration. A obtains a decree against B in the Court of a Subordinate 


(V) Bam Narain v. Mina (1898) 26 Cal. 46, 48 ; 
ByhanX Nath v. Rajendto Narain (1880) 12 
CJaL 888, 888. 

(z) Turmuklal v. Kalyandat (1895) 10 Bom. 127 ; 

BaUu Ram v. Raghubar (1894) 16 AU. 11. 
(a) BykatU Nath v. Rajendro Narain (1886) 12 
OaL 888 ; Ram Narain v. Mina (1898) 26 
Oal, 46 : Oopi Chand v. Katimunnessa 
(1907) 84 OaL 886. 


(6) AbdtU Karim v. Thakorda$ (1898) 22 Bom. 88 ; 
Turmuklal v. Kalyandaa (1895) 19 Bom. 
127; Patel Naranji v. Haridas (1894) 18 
Bom. 458. 

(c) Kunhayan v. IthrukutU (1899) 22 Mad. 295. 

{d) Chiranji v. Jawahir (1904) 26 All. 538 ; Bar 
Prasad v. Jagan Lai (1906) 27 iOl. 66 ; 
DttfgaM J5iW V, Ramrack Pal (1909) 81 
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Judge. In execution of the decree certain property belonging to B is attached by the 
Subordinate Judge’s Court. C obtains a decree against B in a District Court. The 
same property is then attached by the District Court in execution of C’s decree. [Here 
the proper Court to sell thd property is the District Court.] The property is sold by the 
Subordinate Judge in execution of A’s decree, and it is purchased by X. Subsequently 
the same property is sold by the District Court in execution of C’s decree, and it is pur* 
chased by Y. Which of the two purchasers has the better title ? According to the 
decision of the Calcutta High Court in Bykant Nath v. Rajendro Narain (e), X, the first 
purchaser, would take an indefeasible title (1) if the sale was held by the Subordinate 
Judge’s Court and ^2) the purchase was made by X, without notice of the attachment 
by the District Court ; but if cither the sale was held or the purchase was made with 
notice of the attachment, the purchase of X would be liable to be defeated by the 
purchase of Y. According to the decision of the Bombay High Court in Abdul Karim v. 
Thakordaa (/), it is quite enough to give an indefeasible title to X if ho purchased 
without notice of the attachment by the District Court. The Bombay Court does not 
regard any notice which the inferior Court may have of the attachment by the superior 
Court as of any consequence, for the simple reason that the jurisdiction of a Court 
cannot depend upon notice. Much the same view has been taken by the Madras High 
Court (g). Under the present section, it seems, X would take an indefeasible title to 
the property, whether or not he or the Subordinate Judge’s Court had notice of the 
attachment by the District Court. 

The result therefore is, that where property is under attachment by two Courts one 
of which is of a higher grade than the other, and the property is sold by the Court of 
lower grade in contravention of the provisions of sub-sootion (1), the sale is not thereby 
rendered invalid, though the Court selling the property and the purchaser at the Court 
sale may be aware of the irregularity. The course to be adopted by the Court of higher 
grade in such a case is to accept the sale made by the lower Court, and send for the sale- 
proceeds for distribution amongst the decree-holders (h), 

“ Is uader attachment.” — These words have been substituted for the words 
“ has been attached ” to make it clear that the provisions of this section do not apply 
unless there are two or more attachments existing at the same time (i). 

Rateable distribution. — See notes to s. 73, ‘‘ Court to which application for 
execution should be made.” 

64. [S. 276.] AMiere an attachment has been made, 
any private transfer or delivery of the pro- 

propirtJ^aftorattoljhmcnt pe^ty attached or of any interest therein 
to be void. judgment-debtor 

of any debt, dividend or other monies contrary to such at- 
tachment, shall be void as against all claims enforceable 
under the attachment. 

Explanation . — For the purposes of this section, claims 
enforceable imder an attachment include claims for the rate- 
able distribution of assets. 


(e) (1886) 18 Cal 838, 
if) (1898i28 Bom. 88. 

(g) See Kunhayan y. IthuJeutU (1800) 22 Mad. 205. 

(h) See Bykant Nai^v. Rajendro Narain (18^) 12 


CaL 888, 888, and Patd Naranji v, Hari- 
das (1804) 18 Bom. 458, 463 ; NUkanta v. 
Gosto (1010) 46 Cab 64. 

(t) See StowM v. Ajudhia (1884) 6 AIL 255. 


Ss. 

63, 64. 
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S. 64. ^6 of the Code of i88a ran as follows 

‘‘When an attachment has been made by actual seizure or by written order duly inti- 
mated and ma4e known in manner aforesaid, any private 
Private alienation ot Pro- alienation of the property attached, whether by sale, gift, 
p^y alter attachment to be otherwise, and any payment of the debt or 

dividend, or a delivery of the share, to the judgment -debtor 
during the continuance of the attachment, shall be void as against all claims enforce- 
able under the attachment.** 

Changes introduced by the present section — The present section differs 
from the corresponding s. 276, C. P. C., 1882, in the following respects 

(1) The words “ by actual seizure or by written order duly intimated and made 

known in manner aforesaid ** after the words “ whore an attachment has 
been made ’* in s. 276 have been omitted as being mere surplusage (j). 
See notes below “ Where an attachment has been made.** 

(2) The words “ during the continuance of the attachment,’* which occurred in 

8. 276, have been omitted, and the words “ contrary to such attachment ’* 
have been substituted for them. See notes below under the head 
‘^Contrary to such attachment.” 

(3) The Explanation to the section is new. See notes below under the head 

“ Explanation to the section, etc.” 

Object of the section. — A sues B for Rs. 6,000. B owns a house worth 
Rs. 6,000 ; he has no other property, B may sell or mortgage the house notwithstanding 
the institution of the suit against him, and ho may sell or mortgage it even after a decree 
has been passed against him in the suit, and the sale or mortgage in either case will be 
perfectly valid and pass a good title to the transferee (k). But if the property is attached 
in execution of the decree, any private transfer of the property by B contrary to such 
attachment shall be void a,s against all claims enforceable under the attachment. The 
object of the section is to prevent fraud on docree-holders (?), and to secure intact the 
rights of the attaching creditor against the attached property by prohibiting private 
alienations pending attachment (m). 

♦•Where an attachment has been made ** — An attachment operates as a valid 
prohibition against alienation of the attached property not from the date of the order 
of attachment, but from the date on which the necessary proclamation is made and 
copy of the order affixed as provided by O. 21, r. 64. The omission in the present section 
of the words “by actual seizure or by written order duly intimated and made known 
in manner aforesaid” which occurred in s. 276 of the old Code has not the off ect of 
making the attachment effective from the date of the order of attachment (w). 

Attachment before Judgment. — An alienation made after an order for attach- 
ment before judgment is void under this section even though the property is not 
actually attached until after the passing of the decree. There is nothing in O. 38 requiring 
that the actual attachment in pursuance of the order directing attachment should be 
made before the passing of the decree (o). 


(j) Simrik Lai v. Radharaman (1917) 39 I. 0. 
867; Simappan v. ArunachaXam (1919) 
42 Mad, 844, 861, 862. 

(jfc) PvJlM Chsttiy v. Ramalinga Chetty (1870) 6 M. 
' ' HO 808 . 

(0 ^havXxwippa (1906) 80 Bom. 


(m) Dinobundhu v. Joflrmaya (1902) 29 Oal. 164, 
29 1. A. 9. 

(«) Ramanayakuda v. Boya ( 1 ^ 1 ®) 42 Ma^ 666 ; 
Sinnappan v. AmMUihal^ (1919) 42 Mad. 
844 [F. B.]. 

(o) VenhaUiaubiah v. Venkata Seehaiya (1919) 
42 Mad. 1. 
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** Private transfer.” — The words “private transfer” mean a voluntary sale, 
gift, or mortgage in contravention of the attachment order, and not the enforced execu- 
tion of a conveyance or assignment in obedience to a decree of a Court qualified to 
pass it (p). See notes, “Transfer,*’ onp. 176 below. 

A private transfer under this section Is not absolutely void, but void 
only as ag:alnst claims enforceable under the attachment 

(1) In execution of a decree obtained by -4 against 5, certain property belonging 
to B is attached. During the pendency of the attachment, B mortgages the property to 
C, The property is then sold in execution of the decree and purchased by D. Here 
the mortgage having been made contrary to the attachment is void as against 
claim, and D is entitled to take the property free from the mortgage created by B, 
This illustration shows the operation of the section. 

(2) J5’s property is attached in execution of a decree obtained by A against 
him. While the attachment is pending, B sells the property to (7, and pays out of 
the sale -proceeds the amount of the decree into Court, and the attachment there- 
upon ceases [see O. 21, r. 65]. The sale to C is valid^ the decree having been satisfied 
by payment into Court, and there being no claim outstanding which is enforceable 
under the attachment (q). Moreover, an alienation by means of which the decree in 
execution of which the attachment was made is satisfied can scarcely be regarded as an 
alienation contrary to the attachment (r). 


(3) On the same principle, where A attaches B's property in execution of a decree 
obtained by him against J?,and applications are thereafter made by other decree- holders, 
O, D and E for rateable distribution without attaching the property in execution of 
their decrees, and subsequently B sells the property to F and pays off A (the attaching 
creditor), the other decree-holders, namely, C, D and E are not entitled to question 
the alienation to F, In the first place, the alienation can hardly be said to be 
an alienation contrary to the attachment within the meaning of this section, for the 
alienation was the means by which the decree in execution of which the attachment 
was made was satisfied. In the next place, it cannot be said that the claims of (7, D and 
.£7 are “ claims for the rateable distribution of assets ” within the meaning of the Ex- 
planation to the section, for to bring s. 73 [which provides for rateable distribution] 
into play certain conditions are necessary, and one of them is that there should bo assets 
held by the Court. In the case now under consideration no assets came into the hands 
of the Court at all. Therefore, (7, D and E^ are not entitled to question the alienation by 
B to F, and the alienation is perfectly valid (a). 


(4) A decree-holder, though entitled to rateable distribution as contemplated by 
the Explanation to the section is not entitled to question a private alienation under this 
section unless his claim be one “ enforceable under the attachment ” within the meaning 
of this section. The“ attachment vQioirveditointhieeeotionie the attachment under which 
the execution sale is made. Therefore, a “ claim enforceable under the attachment ” 
means a claim enforceable under the attachment under which the execution sale is 
made (s). A claim under any other attachment is not a ** claim Enforceable under the 
attachment” within the meaning of this section* The result ia that — 


^ V. amm/ ah ^ ^ *io; 


iq) Ums9h Oh 

sv 




.Mi 


. <mi)85Bom. sie. 
ima{a< (1918) 41 Had. 

(1918) 41 llfkd. 


(S. B.]. 
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S. 64. if A obtains a decree against B, and JS’s property is attached in execution of the 

decree, and 

B subsequently alienates the property to O, and 

the property is thereafter attached and sold in execution of a decree obtained by 
D against B, and it is purchased by F, 
and C sues F for possession, 

O’s title is to be preferred to F*e title, and O is entitled to possession 
of the property. D cannot object to the alienation to C, for the alienation 
to O was prior to his attachment. Nor is .4 entitled to question the alienation, for 
the sale in execution uaa not made under hia attachment, but under D’s attachment. 
The sale having been made under D*b attachment, -d’s claim cannot be said to bo a “ claim 
enforceable under the attachment within the meaning of this section* The result is the 
same even if A be substituted for D, that is, even if the same person is the decree - 
holder in both cases ( t). It was so held by their Lordships of the Privy Council in 
Mina Kumari v. Bijoy Singh (W). That was a case under old s, 276 which did not 
contain the ^Explanation which now occurs at the end of the present section, but the 
decision proceeded on the assumption that Sorabji v. Oovind (u) cited in the notes 
below was good law, an assumption which involved that what now stands as the 
Explanation to the present section formed part also of the old section. Mina Kumari* 
case therefore would also govern cases under the present section. 

If in the case put above the property was sold by the court under .4*8 attachment 
instead of D*b, and D had applied for execution before the Court received the proceeds 
of the sale, the alienation to C would be void, it being contrary to 4*8 attachment, 
and, further, D ’v^ould be entitled to rateable distribution under s. 73. 

** Contrary to such attachment,” — These words have been substituted for 
the words “ during the continuance of the attachment *' which occurred in s. 276 of the 
Code of 1882. The words “ during tho continuance of the attachment ’* were too wide, 
in that they comprised alienations that could not possibly prejudice the rights of an at- 
taching creditor, as where property is mortgaged by 4 to B, and the equityof redemption 
is subsequently attached at the instance of C in execution of a decree obtained by C 
against 4, and pending the attachment the mortgage is transferred by B and 4 to D, 
In such case the' transfer of mortgage, though made during the continuance of the attach- 
ment, cannot prejudice C, tho attaching creditor, for the effect of the transfer is merely to 
substitute D for B. But the transfer having been made “ during the continuance of 
the attachment,” it came literally within the old section 276, though it was not contrary 
to the attachment, and it was accordingly contended in a case before the Judicial Committee 
under s. 276 that the transfer was void as against C. This contention, however, was not 
upheld, the Judicial Committee holding that the object of s. 276 was merely to prohibit 
alienations contrary to the attachment, and that an alienation such as the above by B and 
A to D cannot in any sense be said to be contrary to the attachment (uu). The words 
** contrary to the attachment ** have now been substituted for the words “ during the 
continuance of tho attachment** to give effect to the Privy Council ruling noted above. 
See ills. (1) and (2) on p. 173 above. 


BxplanatfGfi to the section : Claims for rateable distribution of assets 
under s, 73 claims enforceable under an attachment within the 

meanings of this section. — The Explanation to the section is new. 4 obtains a 
decree against and in execution of the decree attaches Rs. 7,000 belonging to B in the 


(0 Mina Kumari v. Bi^oy Stngh (191/) 44 I. A 
72, 44 Col. 662. 

(ft) (1917) 441. A. 72,44 Cal, 662. 

(u) (l892)16Botn. 9. 


iuu),Dinobundhu v. Jogmaya (1901) 29 Cal. 154. 
29 I. A. 9. See also ^rban Ali V. Aahraf 
AH (1882) 4 Ail. 219, 226. 
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hands of a Railway Company. B then assigns the said sum in the hands of the Railway 
Company to his attorneys for costs due to them subject to A’s attachment. After the 
assignment, C, another creditor of 5, obtains a decree against R, and in execution of his 
decree attaches the said sum in the hands of the Railway Company. Thereafter the Com- 
pany pays the said sum to the Sheriff of Bombay. The assignment by B to his attorneys, 
though made prior to (7*s attachment, is void as against O’s claim, for C*s claim is a claim 
for rateable distribution of assets [Rs. 7,000] within the meaning of s. 73, and therefore 
a claim enforceable under the attachment of A by virtue of the Explanation to this 
section. G is therefore entitled to be paid in priority to jB* 8 attorneys. This is the law 
under the present Code, and it is in accordance with the view taken by the Bombay High 
Coiirtin Sorabji v. Chmnd (v), decided under s. 276 of the Code of 1882. The view taken 
by the other High Courts was that C’s claim being a claim (Ay for rateable distribution 
could not be said to be a claim enforceable under the attachment, but this view is no 
longer law (w). The Explanation gives effect to the Bombay decision. But the 
Explanation does not apply unless the claim of the subsequent decree -holders can 
be said to be a claim for rateable distribution within the meaning of s. 73. Now 
the essential condition of enforcement of claims for rateable distribution is that there 
should be assets hold by the Court [see s. 73 below], and that condition was satisfied in 
the case cited above. But if there be no assets received by the Courty as would be the case 
if no payment was made by the Railway Company to the Sheriff, and A’s attachment 
came to an end [O. 21, r. 66] by B satisfying A’s decree out of Court and then certifying 
it to the Court under O. 21, r. 2, O’s claim could not be enforced as a claim for rateable 
distribution, and the assignment to the attorneys would prevail over any claim that 
may be made by C under his subsequent attachment (a;). The Explanation to the 
section protects only those decree -holders who are entitled to rateable distribution 
under s. 73, and no decree-holder can be entitled to rateable distribution under that 
section unless there are assets held by the Court (y). At the same time it must be 
noted that it is not enough that a decree-holder is entitled to rateable distribution under 
s. 73 ; to bring the Exifianation into play it is further necessary that his claim must be 
one enforceable under the attachment within the meaning of the present section (s); 
see ill. (4) on p. 173 above. The result is that a decree-holder is not entitled to the 
benefit of the Explanation and is not entitled to question a private alienation imless. — 

(1) ho is entitled to rateable distribution under s. 73, for which it is absolutely 

necessary that there should bo assets held by the Courty and 

(2) where there has boon a sale in execution, his claim is one enforceable under 

the attachment under which tho sale was made as explained in ill. (4) on 

p. 173 above. 

As regards the first condition it is obvious that it cannot be present if tho judgment- 
debtor satisfies the claim of the decree-holder out of Court, and that is what happened 
in the under-mentioned cases (a). In the Privy C’ouncil case of Mina Kumari v. 
Bijoy Singh (6), the first condition was present [rather it was assumed to be so], but 
the second condition was absent. 


(r) <1802) 16 Bom. 91, referred to in Mina 
Kumari v. Bijoy Singh (1917) 44 I. A. 72, 
79, 44 Cal. 662, 673. 

{iv) See Manohar v. Ham Auiar (1903) 25 All. 431 ; 
Kunhi V. Makki (1900) 23 Mad. A7&:Durga 
Chum V. Monmohini (1888) 16 Cal. 771. 

(j:) Jetha Bhima <f? Co. v. Lady Janbai (1912) 14 
Bom. L. B, 904, 37 Bom. 138; Mina 
Kumari v. Bijoy Singh (1917) 44 I. A. 72, 
78, 44 CaL 662, 673; Annamalai v. Pala- 
malai (1918) 41 Mad. 265, 276, 285. 
iy) Annamalai v. Palamalai (1918) 41 Mad. 
265, 276, 285. 


( 2 ) Mina Kumari v. Bijoy Singh (1917) 44 I. A . 
72, 79, 44 Cal. 662, 673. 

(а) 37 Bom. 138 supra ; 41 Mad. 265 [F. B.], 

su/>ra: Rangi Ram v. Oangu (1919) P. R. 
no. 6, p. 9. Another caao In which there 
may be no assets is where tho decree- 
holder is given leave to bid and to set 
off the amount of tho decree against 
the purchase -money under O. 21, r. 72, 
and the former exceeds the latter : 4 I. A. 
72, 78, 44 Cal. 662, 673. 

(б) (1917) 44 I. A. 72, 44 Cal 662. 


64 . 
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S. 64. Private transfer under O. ai, r. 83 . — A private transfer of his property by 

a judgment-debtor made pursuant to the provisions of O. 21, r. 83, is absolute, 
notwithstanding the provisions of this section, even against claims enforceable under 
the attachment (c). 

“Transfer.*’ — The renewal of an existing obligation is not a “ transfer.” Thus a 
mere renewal, though it be pending the attachment, of a mortgage already existing on 
the property prior (0 the attachment, is not a “ transfer ” within the meaning of this 
section {d) Similarly a mere assignment, pending the attachment, of a mortgage exist- 
ing prior to the attachment, is not a “ transfer.” Such a transaction is perfectly valid ; 
it does not in any way prejudice the rights of the attaching creditor. But if the amount 
secured by the renewed mortgaged or by the assignment exceeds the amount due on the 
mortgage at the date of the attachment, the now security will to that extent be void ( e). 

The transfer of an easement is a transfer of an interest in immove&Ble property 
within the meaning of this section. ( / ). See notes “Private transfer,’* on p. 173 above. 

Effect of striking off execution proceedings or of removing them 

from the file. — An attachment is not necessarily at an end because the execution 
case is struck off or removed from the file. The effect of such a proceeding depends on the 
circumstances of each case. Where after an attachment has been made, the proceed- 
ings in execution are struck off or removed from the file uTider circumstances which render 
a fresh attachment necessary to bring the judgment -debtor’s property to sale, a private 
transfer of the property by the judgment-debtor made after the proceedings are struck 
off is validy though the same property may subsequently be re-attached in execution of 
the same decree on a fresh application for execution. But if the execution proceedings 
are struck off or removed from the file under circumstances which do not render a fresh 
aitachment necessary, the transfer is void as against all claims enforceable under the at- 
tachment, and the mere fact that a fresh application for attachment is subsequently 
made in execution of the same decree will not render the transfer valid. The reason is 
that in the former case the proceedings in execution are deemed to have terjninated on 
the same being struck off or removed from the file, and the attachment is deemed to be 
at an end, and the transfer having been made after the termination of the attachment, it 
cannot be affected by the subsequent attachment. In the latter case, however, the pro- 
ceedings in execution are merely sua'pended, and the first attachment is therefore deemed 
to subsist, and the second application for attachment is a superfluity {g). Whether the 
execution proceedings have been struck off or removed from the file under these or 
those circumstances is a question of fact in each case (h). But where a fresh applica- 
tion for attachment is made, the prosumxition is that the first attachment has ceased, 
and t^^e burden of proof is on the party alleging that the first attachment was still sub- 
sisting when the second application was made and that the second application was su- 
perfluous (i). B’s property is attached in execution of a decree obtained against him by 
A, The execution proceedings are then “ struck off.” B then sells the property to ( 7 . 
The property is again attached on a fresh application by A. Is the sale valid ? There 
being a fresh application for attachment, the presumption is that the first attachment 


(c) ShitHngappa v. Chavbanappa (1006) 80 Bom. 

id) Manadavappa v. Srinimua 4 Mad. 417. 

{e) Dinobundnu v. dogmaya (1002) 20 Cal. 154, 

(/) KrUtodhoM y, Nandarani (1908) 86 Cal. 889. 
(a) Kishsn Lai v. Charat Singh (1901) 23 AU. 114 ; 
Puddomonse Dotse v. Muthooranath (1874) 
12 B. L. E. 411; Peary Lai v. Chandi 
Charan (1006) 11 C. W. N. 163; Shaikh 
Kamar-ud-din v. Jatvahir Lai 32 1. A. 102. 


(Ji) Bhagwan v, Khetier Moni (1896) 1 C. W. N. 
617 : Rangaeami v. Periasami (1894) 17 
Mad. 68 ; Mungul Perahad v. Qrija Kant 
(1882)8 Cal. 61, 8 1. A. 128; Snnivaea 
V. Sam% Rau (1894) 17 Mad. 180 ; Mahomed 
V. Ktahori-Mohun (1886) 22 Cal. 909, 22 
I. A. 129 ; Baud AU v. Ram Prasad (1915) 
87 All. 542 ; Yakub AH v. Durga (1915) 87 
All. 518. 

(i) Hafiz V. Abdullah (1894) 16 All 188. 
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ceased from the moment the proceedings were struck off. The sale would therefore be S. 64. 
valid, and the second attachment would be inoperative, unless A showed that the 
first attachment was still subsisting and that the second application was superfluous. 

The above oases would not have arisen if the Courts, instead of making an order for 
“ striking off proceedings or “ removing proceedings from the file,” had made an order 
either dismissing the application or adjourning the prooeedingfe whore the Court weus, 
by reason of default on the part of the decree-holder, unable to proceed further with 
the proceedings in execution. Thepractice of “ striking off prooeodings ” or ‘‘removing 
proceedings from the file had no justification under any of the previous Codes, To 
put a stop to this practice it is now expressly provided by O. 21, r, 67, that where any 
property has been attached in execution of a decree, but by reason of the decree-hold- 
er’s default the Court is unable to proceed further with the application for execution, 
it shall either^djismiss the application or for any sufficient reason adjourn the proceed- 
ings to a furtner date ; upon the dismissal of such application the attachment shaV cease. 

Cases like the above are not likely to arise under this Code, if the procedure prescribed 
by O. 21, r, 67, is strictly followed by the Courts, 

Private transfer pending attachment before Judgment. — See notes 

to 0. 38, r. 6. 

Effect of attachment. — Attachment crpatos no charge or lien upon the attached 
property (J)- merely prevents and avoids any private alienation ; it does not confer 
any title on the attaching creditors (A;). There is nothing in any of the i)ro visions of 
the Code which in terms makes the attaching creditor a secured creditor or creates any 
charge or lien in his favour over the property attached (Z). But an attaching creditor 
acquires, by virtue of the attachment, a right to have the attached property kept in 
custodia legis for the satisfaction of his debt, and an unlawful interference with that right 
constitutes an actionable wrong. Thus it is an actionable wrong if A cuts and carries 
away crops attached by B in execution of a decree against C, and a suit will lie at B's 
instance against A to recover from A damages which should not, however, exceed the 
value of the attached property {m). 

Effect of vesting order on attachment. — A vesting order is an order made 
by the Insolvent Debtor’s Court whereby the whole property of the insolvent vests 
in the Official Assignee. What is the effect of a vesting order on an attachment levied 
prior to the date of the vesting order ? Has the attaching creditor, by reason of his 
prior attachment, priority over the Official Assignee in respect of property attached 
by him previous to the passing of the vesting order, or is the Official Assignee entitled 
to claim the attached property by virtue of the vesting order as part of the property 
of the insolvent ? It has been held that whether the attachment is one before Judg- 
ment (?i) or in execution of a decree (o), the attaching creditor has no priority over the 
Official Assignee, and the latter is entitled to claim the attached property for the benefit 
of the attaching and other creditors of the insolvent. These decisions are based on the 
ground that an attaching creditor does not obtain a charge or lien on the attached pro- 
perty, and that it is not therefore open to him to contend that the property vests in the 
Official Assignee subject to his claim under the decree. Once the vesting order is made. 

a 26 Mad. 673, 678. 

inga v, Kandasami (1907) 80 Mad.413. 
in) Kristnaswamv v. O^ial dsaignee of Madras 
(1008) 26 Mad. 673. 

(o) Frederick Peacock v. Madon Oopal (1902) 29 
Cal. 428 ; Jitmand v. Ramcmn (1905) 29 
Bom. 406 Sri Ckund v. Murari Lai (1912) 

34 AU, 628 ; Raghunath Das v. Sunder Das 
(1914) 41 I, A. 261 ; Muhammad Sharif 
V. Hadha Mohan (1919) 41 All. 274. 

12 


0) Sarkies v. Bundho Baee (1869) 1 N. W. P. H. 
C. Hep. 172 ; SoobuX Chunder v. Russick 
Loll (1888) 16 Cal. 202,;: Zemindar of Kar- 
vetnagar v. Trttstee of Tirumalai (1909) 32 
Mad. 420 : Frederic Peacock v. Madon 
, MopflZ (19()2) 29 Cal. 428. 
ik) Mo'ilal v. Karbuld in (1898), 26 Cal. 179 24 
I. A. 170 : Raghunath Das v. Sundar Das 
^ (1914) 42 Cal. 72, 41 1. A. 261. 
u) Krutnaswamy v. Offioial Assicfnee of Madras 
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the attaching creditor and other creditors of the insolvent stand on the same footing, 
and they are entitled to a rateable distribution <|ut of the property pf the insolvent in 
the hands of the Official Assignee. In execution of a decree obtained by 
'A against 3 certain property belonging to J5 is attached. B is subsequently declared 
an insolvent, and a vesting order is made. The attachment will be set aside, and the 
property will vest in the Official Assignee for the benefit of B*b creditors. This subject 
is now dealt with in s. 63 of the Presidency Towns Insolvency Act, 1909, the provisions 
whereof are in perfect accordance with the decisions cited above. See also Provincial 
Insolvency Act, 1907, s. 34. 

Effect of winding up order on attachment. — The position of the liquidator 
of a registered company differs from that of the Official Assignee in this that the 
property of the company does not vest in him. An attachment, therefore, made on 
the property of the company at the instance of a decree-holder before the winding 
up of the company cannot bo released at the instance of the liquidator (p). 

Sale. 

66. [s. 316.] Where immoveable property is sold in 

execution .of a decree and such sale has 
putchaset’s title. bccomc absolutc, the property shall be 

deemed to have vested in the purchaser from the time when 
the property is sold and not from the time when the sale 
becomes absolute. 

Corresponding section of the Code of i88j. — S ection 316 of the Code 

of 1882 ran as follows : — 

** When a sale of immoveable property has become absolute in manner aforesaid 
the Court shall grant a certificate stating the property sold and the name of the person 
who%it the time of sale is declared to be the purchaser. Such certificate shall bear the 
date of the confirmation of the sale ; and so far as regards the parties to the suit and 
persons claiming through or under them, the title to the property sold shall vest in the 
purchaser from the date of such certificate and not before ; 

Provided that the decree under which the sale took place was still subsisting at 
that date.” 

The first part of section 316 now stands as 0.21, r. 94, with slight verbal alterations 
The second part, with certain substantial alterations to be presently noted, stands as 
s. 66. The proviso to s. 31 6 has been omitted altogether. 

Changes introduced by the section — Under s. 316 of the Code of 1882 the title 
to immoveable property sold at an execution-sale vested in the purchaser from the date 
of the certificate of sale, that is, the date on which the sale became absolute. Under 
the present section, the title to such property, where the sale has become absolute, vests 
in the purchaser from the time of sale and not from the time when the sale becomes 
absolute. 

The proviso to s. 316 heis been omitted. It is therefore no longer necessary that 
the decree should be subsisting at the time of the confirmation of sale. 


(p) Amrita Lai v. Anukul (1016) 48 C3al. 586. 
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Vesting of property In auction-purchaser. — In the ease of a private S.. 65. 

sale of immoveable property, the pioperty vests in the purchaser from the time when 
the deed of sale is executed. The reason is that a voluntary sale becomes absolute on 
execution and delivery of the deed by the vendor. In the case, however, of a Court sale, 
the property does not vest in the purchaser immediately on the sale thereof. The 
reason is that a compulsory sale does not become absolute until some time after the sale . 

A period at least of thirty days must expire from the date of sale before the sale can 
become absolute. During that period the sale is liable to be sot aside at the instance 
of the judgment-debtor on the ground of irregularity in publishing or conducting the 
sale, or on deposit by him in Court of the amount specified in the sale proclamation 
together with a percentage on the purchase-money by way of compensation to the pur- 
chaser [O. 21, rr. 89-90]. The application by the judgment-debtor to set aside the sale 
in either of these two cases must be made within 30 days from the date of sale. Where 
no such application is made the Court must make an order confirming the sale, and U 
is upon such confirmation that the sale becomes absolute [0. 21, r. 92]. After the sale has 
become absolute, a certificate is granted by the Court to the purchaser which is called 
certificate of sale [O. 21, r. 94]. Such certificate bears date the day on which the sale 
became absolute. It is only when the sale becomes absolute, that the property sold vests 
in the purchaser. But though the property does not vest in the purchaser until the sale 
has become absolute, when it does vest, it will be deemed to have vested from the time 
when it was sold. The vesting of the property is thus made to relate back to the date 
of sale. 

Successive purchasers at sales In execution of money decrees, — ^Under 
the Code of 1882, s, 316, the property sold vested in the purchaser from the date of the 
certificate of sale, and not before. This gave rise to some difficulty when the question 
to bo decided was, which of two successive auction-purchasers should have priority, 
when the later purchaser had the certificate of sale issued to him first. Had the question 
been determined with exclusive reference to the terms of that section, the priority would 
have rested with the purchaser who first procured the certificate of sale. But this in- 
equitable result was avoided, and the difficulty was got over by holding that the first 
purchaser had by his prior purchase obtained an equitable interest in the proper^, and 
that the subsequent purchaser must be deemed to have purchased subject to such inter- 
est {q). No such difficulty can arise under this Code, for it is provided by the present 
section that the property is to be deemed to have vested in the purchaser from the date 
of sale, and not from the date of the certificate of sale. 

Illustration. 

In execution of a money -decree obtained by A against B, certain immoveable pro- 
perty belonging to B is sold and purchased by PI. The same property is subsequently 
purchased by P2 at a sale in execution of a money-decree obtained by C against B. 

P2 obtains a certificate of sale first, and is placed in possession of the property. Subse- 
quently PI obtains a certificate of sale, and sues P2 for possession. Under the present 
section PI is entitled to possession, for the property is to be deemed to have vested in 
him from the date of sale, and the sale to him was prior to the sale to P2. The same 
result was arrived at under the Code of 1882 by holding that P2 bought subject to Pi’s 
equitable interest and he could not therefore retain possession against PI aftei Pi’s 
title was perfected by the issue of a certificate to him. 

But where property is sold in execution of a decree to PI, and the sale is set aside 
on the ground of irregularity, and the property is then re-sold and j)urcha8ed by P2 

in) Yeshuxint v. Gfovind (1886) 10 Bom 453 ; Chintamanrav v. VUhabai (1887) 11 Bom. 88. 
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S. 65. jP 2 is entitled to priority as against PI, even though the sale to PI may subsequently be 
confirmed on appeal. The sale to PI not having been confirmed until after the sale to 
P2, PI is not entitled to priority over P2. Even under the Code of 1882, PI would not 
:>e entitled to priority over P2, for the sale to hi m (PI) having been set aside, it could 
lot be said that P2 purchased subject to Pi’s interest in the property. PI had no 
interest in the property when it was sold to P2 (r). 

Su^essive purchasers at sales in execution of mortgage decrees. — 

Priority between successive purchasers of the same mortgaged property in execution 
of mortgage decrees against the same mortgagor is determined by the dates of the 
several purchases, and not by the dates of the several mortgages («). 

Suit for possession by auction-purchaser. — It was held under the Code 
of 1869 that a purchaser of immoveable property at a Court-sale could not maintain 
a suit for possession thereof against a third person, unless ho had a certificate of sale 
issued to him before suit, although the sale had become absolute. The reason given 
was that the transfer of property to a purchaser at a Court-sale was not complete until 
a certificate of sale was issued to him. The decisions turned upon the language of s. 269 
whiot provided that ** the certificate shall be taken and deemed to be a valid transfer 
of such right, title and interest ” as had passed from the judgment -debtor to the pur- 
chaser. The lino of reasoning adopted was that if a certificate was to be taken as a 
transfer, the transaction must be necessarily incomplete until the certificate was 
issued. In short a certificate of sale was regarded as essential to the completeness of 
the sale. The said words were construed as controlling the operation of s. 266 which 
provided that a sale became absolute when it was confirmed by the Court (t). But as 
against the judgment-debtor and his representatives, it was hold that the purchaser’s 
title became complete on the confirmation of the sale (w). Under the present 
section, it seems, that an auction -purchaser can maintain a suit for possession even 
against a person not a party to the suit after the sale has been confirmed by the Court, 
though no certificate has been issued to him before the institution of the suit. The 
reason is that property under the present section vests in the purchaser immediately 
the sale is confirmed by the Court and the vesting does not remain in suspense until 
the grtlnt of a certificate. For . the same reason a purchaser at a Court-sale of an 
equity of redemption may sue the mortgagee for redemption, though no certificate 
has been issued to him before the institution of the suit (u). But the certificate mu8t, 
be produced at or before the passing of the decree. 

Mesne*profits, — Under the Code of 1882, the property sold vested in the pur- 
chaser from the date of the sale certificate and not before. Hence it was held that the 
purchaser was entitled to mesne-profits from the date of the certificate, and not from 
the date of 8ale(t^;). Under the present section the property is to be deemed to 
rest in the purchaser from the date of sale. Tue purchaser, therefore, is entitled to 
mesne-profits from the date of sale. 

Title of auction purchaser. — Under the Code of 1882, property sold in exe- 
cution of a decree vested in the purchaser so far as regards the parties to the suit and per- 
sona claiming through or under them. That is to say, a purchaser at a Court-sale was 
entitled to hold the property only against the judgment -debtor and his representative 
but not against third parties. The words italicized above, which occurred in s. 316 


(r) Banks Bat v. Jagat Narain (1900) 22 All. 

X68. 

(f) Kviti V. Subramania (1909) 82 Mad. 485 ; 

Nanakohand v. Teluckdye (1880) 6 (3al. 265 
(f) Padu V. Rakhmai (1873) 10 Bom. H. C. 435 ; 
ffarkitc^%da§ v. Bai lahka (1880) 4 Bom. 


(tt) Raj KUhen v. Radhu Madhub (1874) 21 W. B. 
349 ; Khushal v. Bhimabai (1888) 12 Bom. 
589 ; Shivram v. Ravji (1888) 7 Bom. 254. 
(r) See Krishnaji v. Qanesh (1882) 6 Bom. 139. 

(u>) Amir Kazim v. DarbaH (1902) 24 All. 476; 
Shiam Lai v. Nathe Lai (1010) 83 AU. 63. 
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of the Code of .1882, have been omitted in the present section. The omission, S. 6S« 
however, has not the effect of enlarging the purchaser’s rights, and a purchaser at a 
judicial sale will now as before get a good title only against persons bound by the 
decree, but not against strangers (x). 

5ale when void, and when voidable. — A sale in execution of a decree is void, 
if the Court had no jurisdiction to sell the property. Thus a Court has no jurisdic- 
tion to sell prpperty in execution of a decree, if the notice required by O. 21, r. 2^, is not 
served (2/). Similarly a Court has no jurisdiction to sell the property of a person who 
was not. a party to the suit in which the property was sold or properly represented 

on the record (?). Nor has a Court jurisdiction to sell property without attachment (a). 

The lower Court has no jurisdiction to sell property after an order made by the 
appellate Court for stay of execution (6). In each of these cases the sale is a nullity , 
and might be disregarded without any proceeding to set it aside ( c). 

But where a Court has jurisdiction to sell the property, and the property is sold, the 
gale cannot in any case be treated as void* At the most it may be voidable, as where 
the notice required by 0. 21, r. 22, is served upon a person who was not in fact the 
legal representative of the deceased judgment-debtor, but whom the Court wrongly 
held to be his legal representative {d)* It would also bo voidable on the ground 
of material irregularity or fraud in publishing or conducting the sale, provided 
substantial Injury has resulted therefrom [O. 21, r. 90]. But what is most important 
to bear in mind is that sales in execution of decrees should not be avoided on the 
ground of mere irregularities of procedure in obtaining decrees or in the execution of 
them. This subject is dealt with in the next paragraph. 

Irregularities of* procedure in obtaining decrees or in execution proceedings . — 

Provided that the Court ha^ jurisdiction to sell, a purchaser at a Court-sale is not 
bound to inquire into the correctness of the decree or of the order for sale. “ To 
hold that a purchaser at a sale in execution is bound to inquire into such matters 
would throw a great impediment in the way of purchasers under executions. If the 
Court has jurisdiction, a purchaser is no more bound to inquire into the correctness 
of an order for execution than he is as to the correctness of the judgment upon 
which the execution issues** (e). “Strangers to a suit are justified in believing 
that the Court has done that which, by the direction of the Code, it ought to do ” (/). 

Therefore, where property sold in execution of a decree under the order of a 
competent Court is purchased by a stranger bona fide and for value, the sale cannot 
be set aside on the ground that the judgment-debtor had a cross-decree of a higher 
amount and the Court therefore ought not to have directed the sale {g), or that the 
decree had already been satisfied out of Court at the time the sale was held (A), or 
that the Court wrongly held that the defendant was served with the summons and 
on that passed an ex parte decree against him (t), or that though the attachment was 
subsisting at the date of the sale, the decree-holder’s application for an order of sale 


(x) See Umes Chandsr v. Zahut Fatima (1801) 18 

Cal. 164, 178, 17 I. A. 201. 

(y) Baghunathdas v. Sundar Das (1914) 41 I. A. 

251, 42 Cal. 72. 

( 2 ) Khairajmal v. Diam (1905) 82 Cal. 296, 818- 
316, 82 I. A. 28; Radha Prasad v. L(U 
Sahab (1891) 13 AU. 68, 17 I. A. 160 ; 

Bsni PraM v. Mukhtesar (1899) 21 AU. 
810 ; RasMdrun-Nissa v. Muhammad 
(1909) 86 I. A. 168 : PaswmaHi v. Oanti 
a915) 28 Mad. L. J. 525; Payidanna v. 
Lakshminafosamm (1916) 88 Mad. 1076. 

(a) Sorabji v. Kola (1911) 86 Bom. 166. 

(5) Ramanathan v, Arunachsllam (1913) 88 Mad. 
766. 


(c) 32 Cal. 296, 312, supra. 

(d) Malkarjun v. Narhari (1901) 26 Bom. 337, 

348, 27 I. A. 216. 

(e\ Rswa Mahton v. Ramkishen Stngk (1887) 
14 Cal. 18, 26, 13, I. A. 106; Mothura 
Mohan Ohose v. Akhoy Kumar Mitter 
(1888) 15 Cal. 667 ; Narayana v, Kaliana 
h896) 10 Mad. 210, 223, 225. 
if) MaJ^rjun v. Narhan (1901)’ 26 Bom. 887t 
847, 27 1. A. 210; Paresh Nath v. Hori 
Charan (1911) 38 Cal. 622, 627. 

(g) 14 Cal. 18, supra. 

ih) 16 Cal. 667, supra ; YeUappa v. Ramchandra 
(1897) 21 Bom. 468. 

({) 38 Cal. 622, supra* r 
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S. 65, ^ been dismissed for. want of prosecution before sale (j), or that the property was 

not lUible to attachment and sale within the meaning of s. 60 (k), or that the execution 
C)f the decree was barred by limitation (1), or that the decree proceeded upon an 
erroneous view of the law (m), or that t^6 decrecTwas one which the Court ought not 
bo have passed (n). See notes to O. 21, r/ 22, “ Consequence of omission to give 
i^Otio6.** and Notice to wrong person,” and notes to O. 21, r. 00, “ Material irregularity 
in^uWjj^hing or conducting the sale.” 

The above principles which apply in favour of a third party purchasing at a 
Court-sale 4o not apply where the decree-holder is himself the purchaser. The 
reason is that where the decree-holder himself is the purchaser, he “ must be held to 
have had notice of all the facts ” and proceedings relating to the suit and execution 
proceedings (o). * 

Effect of reversal of decree upon sale, where the decree is reversed 
after confirmation of sale. — There is a groat distinction between decree- 
holders who come in and pur^ase under their own decree, which is afterwards reversed 
or modified, and bona fide purchasers who come in and buy at a sale in execution of the 
decree to which they are no parties, and at a time when that decree is a valid decrc^e 
and when the order for sale is a valid order. ‘'T'he distinction a^bovo referred to is that 
a bona fide purchaser, who is a stranger to the decree, does not lose his title to the pro- 
perty by the subsequent reversal or modification of the d^erqe, but where the decree- 
holder himself is the purchaser, t4e sale may be set aside if the decree is subsequently 
reversed or modified. Where the purchaser is a stranger, the judgment-debtcit whose 
property is sold is entitled only to the sale-proceeds of the’ property if the decree is 
subsequently reversed. But where the purchaser is the decree -holder, he is bound to 
restore the property back to the judgment-debtor (p). sale in eaiicution of a decree 
at which a third party becomes the purchaser is upheld, notwithstanding the subsequent 
reversal of the decree, because otherwise there will be less inducement to intending 
purchasers to buy at an execution-sale and consequently less chance of property fetching 
proper value at such sales But if the Court has no jurisdiction to'feell, tbe sale is 

a nullity, and even a bona fide purchaser acquires no title under such a sal© : notes 

above, ‘‘ Sale when void and when voidable.” 

‘ * 
f 

Where property sold in execution of a decree is bought by the decree -holder, and 
re-sold by him to a bona fide purchaser for value, such purchaser will get a good title, 
though the decree may l^e subboquently reversed (r). 


Effect of reversal of decree upon sale where the decree is reversed 

before confirmation of sale.— On referring to s. 316 of the Code of 1882, it 
will^be observed that it contained a proviso of which the effect was stated to be that 
a sale qould not be confirmed if, at the time of application for confirmation, the 

^ 4 — 




Rangatami ,v. P^riaeamx (1894) 17 Mad. 68. 
Dwarkanathl^v, Tarini (1907) 84 Cal. 199; 
Umed V. Joe Ram 11907) 29 All. 612 ; 
Pandwrang- v. Krithmji (1904) 28 Bom. 
125. 

Saroda Chum v, Sgahomed (1886) ll Cal. 876. 
^’H/rdharte Loll v. Kantoo Loll (1874) 14 Bens. 
L. 187, 1 1. A. 821. ** 

in) Kauntilla v. Chandar (1900) 22 All. 377 ; 
Kudrat’UUah v. Kubra Begem (1901) 28 
AU. 26. 

(o) v. Daim (1906) 82 Cal. 296, 316, 

82 I, 28 ; Mina Kumari v. Jagat Sattani 
^(1S84) 10 Cal. 220 ; Qungapwthad v. Qop^ 
a8S7) 11 1. A 284. 


(p) Zain-ul‘Abdin v. Muhammad Aeghar AH 

(1888) 10 AU. 166, 16 I. A. 12; Mukhoda 
V. Qi^al Chunder, (1899) 26 Cal. 784 ; Set 
TJmedmal v. SriMh (1900) 27 Cal. 810 ; 
Pareah Nath v. Hari Charan (1911) 38 Cal. 
622, 627 ; Shit^i v. Yesoo (1919) 48 Bom. 
OOP. ooo. ^ kanif-un-Niasa 

All. 240 [stranger pnrehaaer]; 
V. ChanUethu (1916) l Pat, L. J- 
43, 46 [decree-holder puronaaer]. 

(q) Mukhoda v. Qopdl Chur^ (1899). 26 Cal. 784, 

787. 

(f) Sheik lamaU v. Raiab Ravkher (1907) 80 Mad. 
296 ; Marimuthu v. SutdHxraga (1903 , 
13 Mad. L. 281, 
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decree under which the sale was effected had ceased to be a subsisting deore^ ( «). That 
proviso has not b^n reproduced in the present section. Under the present section, 
therefore a sale held in execution of a decree may be confirmed, at any rate where the 
purchaser is a third party, though the decree may^ be reversed before confirmation of 
the sale. See O. 21, r. 92 (1), and ngte tfte words “ the Court shall make an order 
confirming the sale.^l 

What^ passes at a Court-fale. — See notes to O. 21, r. 94. 

66. [S. 317.] (1) No suit shall be maintained against 
any person claiming title under a pur- 
Suit against pwchaser chase certified by the Court ' in such man- 
^ound“f'pnrehMe being Ret as may be prescribed,, o n th aj ^ou nd 
on behaii of plaintiff. that-th o puTch ase was made~on^eEaIi of 

the plaintiff or on behalf of some one 
through whom the plaintiff claims. 

(2) Nothing in this section shah* bar a suit to obtain 
a declaration that the"1name of any purchaser certified as afore- 
said was inserted ln*tthe certificate fraudulently or without 
the cpnsent of the real, purchaser, of interfere with the right 
of a third persorf ,to proceed against that property, though 
ostensibly sold to the certified purchaser, on the groimd that 
it is liable to satisfy a claim of such third person against the 
real owner. 

Changes Introduced by the section ; — 

1. The words “ on behalf of the plaintiff ov on behalf of some one through whom 

^ the plaintiff claims ” have been substituted for the words “ on behalf of 

any other person o^ on behalf of some one through whom such other person 
claims.'^ . See notes below under the head “ Scope of the section.” 

2, The latter part of sub-section (2) is new. See notes below under the head 

“ Suit by a third person for a declaration th^t tho certified purchaser 
is merely a benamidar.” 

Of these two changes the first is merely a verbal one, and the second is intended to 
supersede the Madras and Allahabad decisions on the point, and to give effect to the 
Calcutta decisions. 

Benaml purchases. — The object of the section is to put a stop to benami 
purchases at exocutfbn-sales {t). Where A under a secret understanding with B 
purchases property with his own moneys but in 5’s name the p&chase is said to be 
benami. In suok ^ a case B is merely a benamidar or ostensible owrilbr and holds the 
property in trust for A, so tha^ A may compel B to transfer the property to him (A). 
If, however, A’a object in purchasing the property in B’s was to defraud his 

creditors and the object of the fraud is carried out^ the Court will not help A in recovering 
possession of the property from .B. But if the object of th^fraud is not carried out, 


(«) Dayamoyi Dan v. Sarat Ohundsr (1898) 26 i 29 All. 591. 

Ohund V. Mukta (1888) 10 (0 Bodh Sing v,OunethOhunder (187 i) 12 B.L R. 

All. 88 ; Bam Sukh v. Bam Sahai (1907) ' 817. 


Ss. 

65, 66, 
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Sa 66, the Court will help A in recovering possession of the property from B notwithstanding 
. A'n urimary intention to effect a fraud. This is the law as applicable to benami pur- 
ohaaew at a private, sale (it). The law is more stringent in the case of benami purchases 
at a court-sale so that if A purchases property in B’e name at a court-sale, and a 
certificate of sale is issued to B (0. 21. r. 94), B will be cowclitsmly deemed to be 
the real purchaaer and no suit will lie under this section by ^ against J5 for possession 

of the property, unless A can prove that B'a name was inserted m the certificate 
fr4idulently or without his consent [see sub-section (2)]. The same rule applies even 
if the claim made by the beneficial owner may not be for the whole of the property of 
which the defendant is the certified purchaser. Thus if B is the certified purchaser o 
certain property, part of which was purchased by him on his own account, and par 
benami for A, A is not entitled to maintain a suit under this section for recovery o 
the port purchased by B benami for him (e). At the same time it should be noted that 
the mere fact that the plaintiff has described the defendant as a benamidar does not 
make the transaction benami if it was not benami in fact ; it is a mere misdescription 
and it is no ground for refusing the plaintiff a relief to which ho is otherwise entitled (ic). 

This section must be construed strictly.— Where a transaction is 
onoe made out to be benami, the Courts of India, which are bound to decide according 
to equity and good conscience, will deal with it in the same manner as it would be treated 
by an English Court of equity ( *). That is to say, effect will be given to the real and not to 
the nominal title, unless the result of doing so would bo to work a fraud upon innocent 
persons (y). The present section provides thaf when property is sold at a court-sale, 
no suit shaU be maintained against the certified purchaser on the ground that P'1/- 
chase was made benami. It provides in effect that the certified purchaser shall be 
conclusively deemed to be the real purchaser, and shall not be liable to be ousted on 
the ground that his purchase was really made on behalf of another. In other wor s, 
the provisions of the present section bar the equitable jurisdiction of the Courts. The 
section, therefore, must be construed strictly and not extended beyond its express terms. 
But though the section prohibits suits against the certified purchaser to assert a benami 
title against him, it does not make benami purchases illegal. The object of the stringent 
provisions of this section is to discourage benami purchases at a court-sale, but not to 
render such purchases illegal (e). 

5cope of the section.— This section provides that no suit shall lie against the 
eertified purchaser on the ground that the purchase was made on behalf of the plain- 
tiff ( o). In other words, it is only in suits against the certified purchaser as defendant 
that such purchaser shall bo conclusively deemed to be the real purchaser. Hence if 
the real owner is actually and honestly in possession, and a suit is brought by the certified 
purchaser cm plaintiff against the real owner for possession or for rents and profits of the 
properijt of which he is the certified purchaser, the real owner may resist the suit on the 
ground that the certified purchaser was only a benamidar ( 6). And since the section 
bars suits ^brought against the certified purchaser as defendant, a suit by such purchaser 


(tt) Qminda v. LdUi Kishun (1901) 28 Cal. 870 ; 
JadunOth vt RupM (lOOe) 33 Cal. 987 ; 
Ckmvirappa v. Putt^^pa 11 Bom. 

708 : SiMxngwppa v. mram (1907) 31 Bom.' 
406 ; YoArarrmiy* Chundru U897) 20 Mad. 
826: Mvihwraman v. Krishna (1906) 29 
72; Munisami y. Subbaryar (1908) 
81 Mad. 97 ; Kondeti y. Nvkomma (1908) 
81 Mad. 486. Soe Indian Trusts Act, 1882, 
8. S4. 

(6) Dtwio V, JBhaguJondas (1901) 23 All. 34. But 
^ ^<ir( yTHamc/iandfo (1907) 81 Bora. 61. 

(w) Venkautppd v. Jalapya (1918) 42 Mad. 616 


(x) Eahandas, ex parte (1881) 6 Bom. 154. 

(y) Mayne’s Hindu Law, sec. 442. ^ . 

(?) B^uns V. Lalla Buhooree (1872) 14 1. A. 

496 ; Lokhee v. KaUypuddo (1876) 23 
W. R. 368, 2 I. A. 154. . .. * 

(а) Suraj Narain v. Batan Lai (1917) 44 1. A. 

^1, 211, 40 AU. 169, 170. _ , ^ 

(б) BuhuiM V. Lalla Bvhoofee (1872) 14 M. I. 

A. 406; L<^hee v. KdUypiM) (1876) 28 
W. R., 868 2 I. A. 164 ; Jfltn MvMmmad 
V. Ilahi Baksh (1876) 1 AU. 290: 
v.XoZa ZiaAim (1901) 28 Cal. 870; 

V. Ragho (1908) 6 Bom. L. R. 829 : 
ud-din V. Bishan Dial (1906) 27 448. 
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as plaintiff for a declaration that he purchased the property on his own behalf and not 
benami for another, is not barred under this section (c). In fact, the present section 
applies only when a suit is instituted by a person claiming to be the real purchaser as 
plaintiff against the certified purchaser as defendant, alleging that the purchase was 
made on behalf of the plaintiff or on behalf of some one through whom the plaintiff 
claims. This point is now made quite clear by the substitution of the word “ plaintiff 
for the words “ any other person ” in sub-section (1). 

5uit by **a third person’* for a declaration that the certified pur- 
chaser is merely a benamidar. — Under the corresponding s. 317 of the Code 
of 1882, it was hold by the High Court of Calcutta that the only suits barred under 
that section were suits brought by the beneficial owner as plaintiff against the certified 
purchaser as defendant, and that suits brought by a third party as plaintiff against the 
certified purchaser as defendant for a declarationHhat the property, though ostensibly 
sold to the certified purchaser, is liable to satisfy a claim of such third party against 
the beneficial owner, were not barred under that section (d). On the other hand, it was 
held by the High Courts of Madras (e) and Allahabad (/) that suits even of the latter 
description, that is, suits brought by a third person as plaintiff were barred under that 
section. The present section gives effect to the Calcutta decisions by providing in 
sub-section (2) that “ nothing in this section shall interfere with the right of a third 
•person to proceed against that (sic) property, though ostensibly sold to the certified 
purchaser, on the ground that it is liable to satisfy a claim of such third person 
against the real owner.” 

Illustration. 

A obtains a decree against JB, and attaches certain property alleged to belong to 
B. C objects to the attachment, alleging that he is the certified purchaser of the pro. 
perty, having purchased the same at a court-sale held in execution of a decree obtained 
against B hy D, A alleges that the property was purchased by C benami for B, and 
sues 0 for a declaration that C was merely the benamidar for B. The suit is not barred 
under this section, for it is a suit not by the beneficial owner, but by a third person. 

Suit by beneficial owner in possession for a declaration of title.— It 

has been held by the High Court of Calcutta that a suit by a beneficial owner in posses- 
sion for a declaration of his right to the property against the certified purchaser is not 
barred under this section (g). On the other hand, it has been held by the High Court 
of Allahabad that such a suit is barred under this section ( h). A obtains a decree against 
B. In execution of the decree certain property belonging to B is sold. B himself pur- 
chases the property, but the purchase is made in C’s name. The certificate of sale is 
granted to C, but B continues in possession of the property. After a few years C gives 
notice to the tenants not to pay rent to B. B thereupon sues G for a declaration that he 
is the real purchaser and for an injunction restraining C from interfering with his ten- 
ants. The suit is not barred according to the Calcutta decision. It is barredAccording 
to the Allahabad decision. In the Calcutta case, the Court said : “ It is not a case in 
whioh the plaintiff seeks to obtain a decree for possession against the ostensible pur- 
chaser. Resting as it dpes on an existing possession, we do not think that it is a suit 


(c) Unopvenanted Service Bank v. AbdtU Ban 
^ (1896) 18 AU. 461. 

id) Kan^ic v, Montour (1886) 12 Cal. 204 ; 

Svbha Bibi v. Bara Lai (1894) 21 Cal. 619. 

(«) Barm Sump v. Sridevi (1898) 16 Mad. 290. 
But See KoUarUa^daY.TirutDolil (1897) 
20 Mad. 862. ^ 

if) Belh\ London Bank v. Fortod Bhaskar 
(1899) 21 All. 29 ; Kithan Lai v. Qarurud- 


dhivaja Prasad (1899) 21 All. 288: Ram 
Narain v. Mohanian (1904) 26 AU. 82; 
Khuda Baksh v. AHz Alam (1906) 27 
AU. 194 : Sarju Prasad v. Bindeshri (1911) 
83 AU. 382. 

(g) Sasti Chum v. Aunopuma (1896) 23 Cal. 699, 
doubted in Hanuman Pershad v. Jadu 
JVandan (1916) 43 Cal. 20, 26. 

(A) BUhan Dial v. QhaH-ud-din (1901) 28 AU. 175. 
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S. 66. of the nature prohibited by s. 31T.*’ As to this it observed by Straohey, C. J., in 
the Allahabad case cited above : If the learned Judges in that case meant to lay down 
that 8. 317 applies only where the plaintifi, being out of posBespion* seeks to recover 
possession from a certified purchaser, and can never apply to a suit by a plaintiff in 
possession for a declaration that the certified purchaser out of possession was not the 
real x^nrohaser, I cannot agree with them,” Banerji, J., said : “ The first paragraph 
[of the section] is not confined to a suit for recovery of possession only.” The Allahabad 
decision is certainly more convineing. It is settled law, however, that where the bene- 
ficial owner has been in possession for twelve years or more^ a suit will lie at his instance 
against the benamidar for a declaration of his title to the property. The basis of such 
a suit is the plaintiff’s title by possession. The suit is based, not on the ground that the 
defendant is a benamidar, but on the title by possession only. Such a suit does not 
come within the purview of this section (t). 

Person claiming: through beneficial owner. — This section precludes a suit 
by the beneficial owner or one claiming through him. It does not preclude a suit by 
a person who does not claim through the beneficial owner, but claims through another 
person (f). 

Joint purchase, — ^The provisions of this section are designed “ to create, some 
check on the practice of making what are called benami purchases at execution sales 
for the benefit of judgment-debtors, and in no way affect the title of persons otherwise 
beneficially interested in the purchase ” (k). It has accordingly been held that where 
one of several holders of a joint mortgage decree applies for execution of the decree 
under O. 21, r. 15, subject to the rights of the other decree-holders, and purchases the 
mortgaged property at the execution sale, the other decree-holders are entitled to a 
declaration that the purchase was made on behalf of all the decree-holders (Z). And 
this is a fortiori the case when the purchase money is set off against the entire amount of 
the debt, in other words, the purchase is made with the use of joint funds (m). 

Where property is purchased at a court-sale by a member of a joint Hindu family 
in his name, but with family funds, the other members are entitled to sue him for a 
declaration that the purchase was made on behalf of the family, though the certificate 
of sale stands also in his name. The provisions of the section do not apply to such a 
case. It was so held by their Lordships of the Privy Council in Bodh Singh v. Gunesh 
Chunder (n), a case under the Code of 1859. Their Lordships said : “ [The provisions 

of the section] cannot be taken to affect the rights of members of a joint Hindu family 
who, by the operation of law and not by virtue of any private agreement or undertaking 
[such as exists between a benamidar and the beneficial owner], are entitled to treat as 
part of their common property an acquisition, however made, by a member of the 
family in his sole name, if made by the use of the family funds.” Following this 
principle, it has been held that when a joint Hindu family consists of two members A 
and B, and A purchases property at an execution sale with joint funds in the name of C, 
B is entitled to his share of the property (o). The same principle applies where the 
parties stand n the relation of partners, and the purchase ^ made by one of the 
partners by the use of partnership funds (p). 


(i) Karamuddin v. Niamut (1892) 10 Cal. 109. 
See alo BMicm Dial v. Qhaki^ud-din (1901) 
28 AIL 176, 178-179. 

CO Naradn v, Dwva (1918) 86 All. 188. 

(£ OanoaiSahai V. Ksshri <1916) 37 All. 546, 554- 
656r42 I. A. 177, 182. 

(0 (1015) 87 AU. 6^5. supra. 


(m) AidihaiJbar v. Tapati (1907) 29 All. 657. 

<n) (1874) 12 B. L. B, 317. 

(o) Nateaa v. Vehkatramqyycm (1888) 0 Mad- 

186 ; Minakshi v. K^dlianairama (1897) 20 
Mad. 849. 

(p) AcKhaikar v. Tapoui (1907) 29 All. 667, at 

p. 661. 
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Waiver by certified purchaser of rl£:ht of possession.— It has 

been held by the High Court of Madras, that if after obtaining a certificate of sale, the 
purchaser acknowledges that his purchase is benami, and allows the beneficial owner to 
continue in possession, such act may, by reason of the antecedent relation between the 
parties, operate as a valid transfer of the property. Thus if A is the manager of B’s 
estate [and this is the antecedent relation between the parties], and the estate is sold 
in execution of a decree against J5, and is purchased by J5 in -4’s name, a suit will lie 
at the instance of B against A for possession, if, after obtaining the certificate of sale, A 
allows B to continue in possession, and then disturbs B in his possession. The reason 
given is that the permission to hold possession amounts to a transfer of title from the 
benamidar to the beneficial owner and the suit is thus based not on the ground that the 
purchase was benami but on a fresh title created by the transfer (g). This view has 
been dissented from by the High Court of Allahabad, and it has been held by that Court, 
relying on the Privy Council case of Lokhee v. Kallypuddo (r), that the mere permission 
to hold possession cannot alone give or transfer a title from the benamidar to the real 
owner, and that a suit like the above would be barred under this section (s). 

Certified purchaser. — Whore a purchaser, who had not obtained a certificate, 
was sued, and afterwards applied for and obtained a certificate, it was held that he was 
a certified purchaser within the moaning of this section {t). 

Successor in title of certified purchaser . — This section bars a suit not 
only against a certified purchaser, but also against persons claiming tit^ from him (u). 
Under the Code of 1882 there was a conflict of decisions as to whether s. 317 of that 
Code was a bar to suits against persons claiming title from the certified purchaser. On 
the one hand it was held by the High Courts of Madras, Allahabad and Calcutta, that 
the expression “certified purchaser “ in s. 317 of that Codp did not include a person 
claiming through or under the certified purchaser, such as an heir or an assignee (v), and 
that that section therefore was no bar to a suit against such person. On the other 
hand, it was held by the Bombay High Court that the expression “certified purchaser” 
did include his successor in title (w). The present section contains a legislative re- 
cognition of the correctness of the view taken by the High Court of Bombay (a;). 

67. [s. 327.] (1) Tte Local Government, with the 

previous sanction of the Governor-General 
ta Council, may, by notification in the local 

ment to make rules as to m t 

ot dccrel“ot%yme™“of otiicial Gazettc, make rules for any local 
area imposing conditions in respect of the 
sale of any class of interests in land in 
execution of decrees for the payment of money, where such 
mterests are so tmeertain or undetermined as, in the opinion 
of the Local Government, to make it impossible to fix their 
value. 


(«) JJfonopjM* V. Surappa (1888) 11 Mad. 284 
loUowed In San^tmi v. Narayannan (1894) 
^umbalinga v. Ariaputra 
(1®®^) 18 Mad. 486 Contra ; Subramaniam 
M 29 I. C. 188. 

W §876) isy a. 868, 2 I. A. 154. 

(•) V. ahati-ud-Din (1801) 28 AU. 


1 % 


. AldweU V. Ilahi Baksh (1883) 6 All. 478. 
u) Kamurudeen v. Noor Mohamad (1916) 28 Mad. 
L. J. 261. 

(v) Theyyavelan v. Jtoohan. (1898) 21 Mad. 7 ; 
S^ta V. Bhagoli (1899) 21 All. 196 ; Dukhdda 
V. Srimonto (1899) 26 Cal. 950. 

<tt>) Hari V. Ramchattdra (1907) 81 Bom. 61- 
(«) Manjiv.Hoorbai (1910) Bom. 342, 847. 


Ss. 

66, 67. 
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(2) When on the date on which this Code came imto oper- 
ation in any local area, any special rules as to sale of land 
in execution of decrees were in force therein, the Local Govern- 
ment may, hy notification in the local official Gazette, declare 
such rules to he in force, or may, with the premaus sanction of 
the Governor-General in Council, hy a like notification, modify 
the same. 

Every notification issued in the exercise of the powers 
conferred hy this suh-section shall. set out the rules so continued 
or modified. 

Sub-seo. (2) was inserted in the section by the Code of Civil Procedure Amendment 
Act I of 1914. See the undermentioned case (y). 

Delegation to Collector of power to execute 

DECREES AGAINST IMMOVEABLE PROPERTY. 


68. [s. 320, ist para.] The Local Govenmient may, 

with the previous sanction of the Gover- 
lo^iKftm^ltoc^iieot^or nor-General in Council, declare, by noti- 
deorees?" pertain ficatiou in the local official Gazette, that 
in any local area the execution of decrees 
in cases in which .a Court has ordered any immoveable pro- 
perty to be sold, or the execution of any particular kind of 
such decrees, or the execution of decrees ordering the sale 
of any particular kind of, or interest in, immoveable property, 
shall be transferred to the Collectbr. 


Object of the section. — “The object of these provisions [i.e., provisions re- 
’ lating to the execution of decrees by Collectors] is well-known. In different parts of 
India, the effect of sales in execution of decrees was to transfer landed estates from 
the old families to modern speculators. A strong opinion was entertained by certain 
member^ of the Government of India, that these results of the administration of civil 
justice were impolitic and inexpedient; and it was suggested that some procedure might 
be devised by which the Chief Executive Officer of the district would be enabled to liqui- 
date the debts of encumbered land-holders without the immediate sale of their estates, 
and so to preserve the old landed gentry of the country. The provisions of ss. 320 to 
3260 [now ss. 68, 70, 7 1 , and 7 2 and schedule III] were inserted in the Code of Civil Prooe - 
dure, in order to give effect to these suggestions ( 2 ). 


09 . [New.l. 

Provisions of Third 
Sobedule to apply. 


The provisions set forth in the Third Sche- 
dule shall apply to all cases in which the 
execution of a decree has been trans- 
ferred under the last preceding section. 


(y) Kiihor 0 Ohand v. lihar Singh (1018) P. B. I («) Huro Protad Boy v. Kaii Prouad Roy (1888 
no. 89, p. 818, I 9 Cal. 290, at p. 291. 
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70. [S. 320, 2nd, 3rd and 4th paras.] (1) The Local S. 70. 

Government may make rules consistent 

B Of procedure. . , , . , - . % 

With the aforesaid provisions — 

(a) for the transmission of the decree from the Court 
to the Collector, and for regulating, the proce- 
dure of the Collector and his subordinates in 
executing the same, and for retransmitting 
the decree from the Collector to the Court ; 


(b) conferring upon the Collector or any gazetted sub- 
ordinate of the Collector all or any of the powers 
which the Court might exercise in the execution 
of the decree if the execution thereof had not 
been transferred to tbe Collector ; 


(c) providing for orders made by the Collector or any 
gazetted subordinate of the Collector, or orders 
made on appeal with respect to such orders, 
being subject to appeal to, and revision by, 
superior revenue-authorities as nearly as may 
be as the orders made by the Court, or orders, 
made on appeal with respect to such orders, 
would be subject to appeal to and revision by, 
appellate or revisional Courts under this Code 
or other law for the time being in force if the 
decree had not been transferred to the Collec- 
tor. 


Jurisdiction of Civil 
Courts barred. 


(2) A power conferred by rules made imder sub-section 
(1) upon the Collector or any gazetted 
subordinate of the Collector or upon anv 
appellate or revisional authority, shall 
not be exercisable by the .Court or by any Court in exer- 
cise of any appellate or revisional jurisdiction which it has 
with respect to decrees or orders of the Court. 


Civil Courts are precluded from interfering in any matter declared 
by notification to be within the Collector’s Jurisdiction. — Thus if it is 
declared by notification that a decree for the sale of a particular kind of property, e,g., 
“ ancestral ” property, should be transferred to the Collector for execution, a sale of the 
property by a Civil Court would be void. Such a notification ousts the jurisdiction 
of the Court so far as regards the execution of the decree ( a). For the same reason, if 
the execution of a decree is transferred to theCollector, the Court transferring the decree 
has no power to postpone the sale (6), or to give leave to the decree-holder to bid under 


(W Da/ulat Singh v. JugaX Kishore (1900) 22 All. 108» 
111 . 


(a) Sukhdeo v. Sheo Ghulam (1882) 4 All. 382. 
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S. 70. O. 21, r. 72 (c) : the Collector alone has that power. Similarly where a decree is 
transferred for execution to the Collector, and the decree is subsequently adjusted, the 
application under O. 21, r. 2 [Code of 1882, s. 268] for recording the adjustment should 
be made to the Collector (d). But where a decree has been sent to the Collector for 
execution under this section ^ he holds the money which may be realized in execution 
of such decree at the disposal of the Court by which the decree has been sent to him 
for execution, and he is not competent to distribute such money in contravention of 
an order of the Court indicating the mode of distribution (e). 

It is to be noted that sub-section (2) does not take away the jurisdiction of any 
Court other than the Court referred to in it. The Court there referred to is the Court 
alluded to in the previous portion of the section, namely, the Court to which application 
was made for the execution of decree and which as such Court transmitted the decree 
for execution (/). 

Where a suit would lie to set aside an order made by a Court executing a decree, 
the fact that such order has been made by the Collector could not deprive the Civil 
Courts of the jurisdiction to entertain a suit from such order {g). 

Civil suit to set aside order of Collector. — A suit will lie to set aside an order 
made by the Collector, if the order is uUrA vires. Thus there is no rule made by the 
Government of Bombay under this section empowering the Collector to set aside a sale 
under 0. 21, r. 89 [Code of 1882, s. 310A] on a deposit by the judgment-debtor of the 
amount specified in that rule, nor is there any rule empowering him to set aside a sale 
under O. 21, r. 90 [Code of 1882, s. 311] on the ground of material irregularity in pub- 
lishing or conducting the sale {h). Nor is there any rule made by the Local Govern- 
ment of the N. W. P., under this section empowering the Collector to set aside a sale 
under 0. 21, r. 89 [Code of 1882, s. 3 10A](t), though there is a rule empowering him to 
set eiside a sale under O. 2 1, r. 90 [Code of 1882, s. 31 1]. Again, there is no rule made by 
any of the local Governments empowering the Collector to set aside a sale on the ground 
of fraud ( j). If in any of these cases the Collector arrogates to himself the power which 
he has not, and sets aside the sale, the order will be uUrd vires, and it will be open to the 
auction-purchaser to bring a regular suit in a Civil Court for a declaration that the sale was 
a valid one, and that the order of the Collector setting aside the sale was invalid ( k). 

Appeal. — No appeal lies to the High Court from an order passed by the Collector 
in an execution proceeding transferred to him under this section. The reason is that 
this section specially provides that an appeal shall lie from the order of the Collector 
to such authorities as the local Qovemmeni may by rules prescribe (1). 

Revision — ^An order made by the Collector in the course of execution proceedings 
under this section sanctioning the prosecution of a party to the suit under s, 476 of the 
Code of Criminal Procedure is an order made by him as a Revenue Court, and is not 
therefore subject to revision by the High Court (m). 


(o) Shriniwas v. Jagadevajrpa (1918) 42 Bom. 
621. 

id) Muhammad v. Payag Sahu (1804) 16 All. 228 ; 
Khusalohand v. Nandram (1911) 35 Bom. 
616. 

(«) Tapasri v. jDeokinandan (1894) 16 All. 1. 
if) Shxam Behari LoX v. Rup KUhore (1898) 
20 All. 879, 882-88. 

({ 7 ) Shiam Bshari Lai v. Rup KUhore (1898) 20 
All. 879. 

(h) Pita V. ChunikU (1907) 81 Bom. 207 ; Nara- 
pan y. Ratulkhan (1899) 23 Bom. 531; 


Oanpalram v. Isaac (1891) 16 Bom. 322; 
Bai Amthi v. Madhav (1891) 15 Bom. 694. 

(t) Sfieo Prasad v. Muhammad (1893) 25 All. 167. 
0) Sadho Chaudhari v. Abhcnandan Prasad 
(1904) 26 All. 101, at p. 104. 
ik) Mathuradas v. PanJialal (1895) 19 Bom. 216 
Mathura Das v. Jamna (1903) 25 All. 866. 
(0 Mancherji v. Thakurdas (1906) 7 Bom. L. R. 
682. 

(w) Emperor v. Asharfi Lai (1917) 39 All. 91. 
See also Emperor v. Bhajan (1916) 37 All. 
334 
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71. [S. 320, 5th paras.] In executmg a decree trans- 

ferred to the Collector under section 68 the 
Collector and his subordinates shall be 
deemed to be acting judicially. 

** Shall be deemed to be acting Judicially.’* — The result is that the 
Collector and his subordinates will be entitled to the benefit of the provisions of the 
Judicial Officers Protection Act XVIII of 1860, which are as follows ; — 

“No Judge, Magistrate, Justice of the Peace, Collector, or other person acting judi- 
cially shall be liable to be sued in any Civil Court for any act done or ordered to be done 
by him in the discharge of his judicial duty, whether or not within the limits of his juris- 
diction ; provided that he at the time, in good faith, believed himself to have jurisdiction 
to do or order the act complained of ; and no officer of any Court or other person bound 
to execute the lawful warrants or orders of any such Judge, Magistrate, Justice of the 
Peace, Collector or other person acting judicially, shall be liable to be sued in any Civil 
Court, for the execution of any warrant or order, which he would be bound to execute 
if within the jurisdiction of the person issuing the same “ 

72 . [S. 326.] (1) Where in any local area in which 

no declaration under section 68 is in force 
Where Court may the property attached consists of land or 

authorize Collector to i! "u * i i i j.!. ii j_ 

stay pubuo sale 01 land. 01 a Share in land, and the Collector repre- 
sents to the Court that the pubHc sale of 
the land or share is objectionable and that satisfaction of the 
decree may be made within a reasonable period by a tempo- 
rary ahenation of the land or share, the Court may authorize 
the Collector to provide for such satisfaction in the manner 
recommended by him instead of proceeding to a sale of the 
land or share. 

(2) In every such case the provisions of sections 69 to 71 
and of any rules made in pursuance thereof shall apply so 
far as they are applicable. 

The Court may authorize the Collector. " — These words are not 
imperative, but leave a discretion to the Civil Court, That discretion can only be exer- 
cised upon materials placed before the Court. It is therefore open to the decree-holder 
to place those materials in the shape of evidence before the Civil Court, and to satisfy 
the Court as well by evidence as by argument that the proposal of the Collector is not 
feasible or practicable. The Court should not decline to rocoivo the evidence offered by 
the decree-holder {n). , 

Temporary alienation. — This section admits only of a temporary alienation 
of land, and not of an arrangement by which possession is left with the judgment- 
debtor subject to a payment of the judgment-debt by instalments (o). 


(n) Euro Prasad R^y v. Kali Prasad Roy (1888) (o) Kashee Lai v. Ameer Jan (1870) 2 All. H* 

9 Cal. 200. C. 347 ; Muttra Pershai v. Ram Pershad 

(1873) 6 All. H. C. 39. 


Ss. 

71, 72. 
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Provisions of sections 69 to 71 to apply.— Reading this section with 
para. 2 of schedule III [Code oil 882 s. 322] referred to in s. 69, it is clear that the 
provisions of this section cannot be applied to a decree which directs the sale of land 
in pursuance of a contract specifically affecting the same (p). Similarly reading 
this section with para. 11, sub-para. (1) of schedule III [Code of 1882, s. 362 A], 
it follows that where a judgment-debtor executes a mortgage of his property, while 
the property is in the management of a Collector under this section, with an under- 
taking to put the mortgagee in possession, the mortgagee is not entitled to claim 
possession {q). Likewise, reading this section with the same paragraph, no Court could 
issue any process of execution against any immoveable property in the management 
of a Collector under this section. Therefore, the i3eriod during which the property 
is in the management of the Collector under this section should be excluded from 
the period of limitation applicable to the decree of which execution is refused by the 
Court by reason of the property having been in the Collector’s management (r) : see 
sob. Ill, para. 11, sub-para. (3). 

Distribution of Assets. 


Proceeds of execution- 
sale to be rateably distri- 
buted amonjs decree- 
holders. 


73. [S. 295.] (1) Where assets are held by a Court 
and more persons than one have, before 
the receipt of such assets, made application 
to the Court for the execution of decrees 
for the pa 5 unent of money passed against 
the same judgment-debtor and have not obtained satisfac- 
tion thereof, the assets, after deducting the costs of realization, 
shall be rateably distributed among all such persons : 

Provided as follows : — 


(а) where any property i s sold subject to a mortgage 

or charge, the mortgagee or incumbrancer shall 
not be entitled to share in any surplus arising 
from such sale ; 

(б) where any property liable to be sold in execution 

of a decree is subject to mortgage or charge, 
the Court may, with the consent of the mort- 
gagee or incumbrancer, order that the property 
be sold free from the mortgage or charge, giv- 
ing to the mortgagee or incumbrancer the same 
interest in the proceeds of the sale as he had 
in the property sold ; 

(c) where any immoveable property is sold in execu- 
tion of a decree ordering its sale for the 


(p) JSha0oan Pmtad v. Sheo Sahai (1880) 2 All. (q) Seth Jaidayal v. Earn Sdhae (1890) 17 Cal. 
866. 432 [P. C.]. 

(r) Girdhar Das v. Har Shankar (1808). 20 All. 888. 
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discharge of an incumbrance thereon, the pro- S. 73. 
ceeds of sale shall be applied — 

first, in defraying the expenses of the sale ; 

secondly, in discharging the amount due 
under the decree ; 

thirdly, in discharging the interest and prin- 
cipal moneys due on subs equent incum- 
br ances fif anvl ; and, 

fourthly, rateably among the holders of decrees ^ 
for the payment of money against the 
judgment-debtor, who have, prior to the 
sale of the property, applied to the Court 
which passed the decree ordering such sale 
for execution of such decrees, and have not 
obtained satisfaction thereof. 

(2) Where all or any of the assets liable to be rateably 
distributed under this section are paid to a pers on not entitled *^ 
to receive the same, any pers on so e ntitled may sue sucE~peF- 
son to compel him to refund the assets. 

s 

(3) Nothing in this section affects any right of the Gov- 
ernment. 

Chans^es Introduced by the section. — Tho present sootion difEers from the 
corresponding s. 295, C. P. C., 1882, in the following resj)ects : — 

1. Tho words “ where assets are held by a Court ” have been substituted for the 

words whenever assets are realized by sale or otherwise in execution of a 
decreed This, it is submitted, introduces an important alteration, 
though tho High Court of Bombay has held otherwise. See notes 
below under tho head “ Assets hold by a Court.” 

2. The words “ before the receipt of such assets*’ have been substituted for 

the words “ prior to the realization.” See notes below, under the head 
“ Before the receipt of the assets.” 

3. The word ” passed ” has boon added after the word “ money.” See notes 

below under the head ” same judgment-debtor.” 

4. The words ” interest in ” in cl. (b) have been substituted for the words” right 

against,” to bring the wording of that clause into line with the Transfer 
of Property Act, 1882, s. 96. This is a mere verbal alteration. 

Rateable dlstrlfa^tlon* — The object of this section is to provide a cheap and 
expeditious remedy for the execution of money-decrees held against the same 
judgment-debtor by adjusting the claims of rival decree-holders without tho 

13 
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neoesBity for separate prooeedinga («). Under the Code of 1869 (a. ), ® ^ 

who drat attached property had a prior olaiiP to have hia decree satisfied out o o 

aale-prooeeda to the’ exclusion of other creditors, but now all judgment ore pra 
who apply to the Courtj prior to the receipt of the ’aale-prooeeds by t e (mr , 
are entitled to share rateably (f). In Bilhal Das v. Nand Kishore (u), Straohoy, 

0.d.,said: “The object of the section is two-fold. The first object is to prevent 
unnecessary multiplicity of execution proceedings, to obviate, in a case where there 
are many decree-holders, each competent to execute hie decree by attachment 
and sale of a particular property, the necessity of each and every one separately 
attaching and separately selling that property. The other object is to secure an 
equitable administration of the property by placing all the decree-holders in the 
position I have described upon the some footing, and making the property rateably 

divisible among them, instead of allowing one to exclude all the others merely because 
he happened to be the first who had attached and sold the property.” A obtains 
a decree against B in Court X for Bs. 4,000, and applies to that Court for execution 
of his decree by attachment and sale of certain property belonging to B, and 
the property is thereupon attached. C then obtains a decree also against B in Court 
X for Rs. 2,000, and applies to that Court for execution of his decree by attachment 
and sale of the same property attached in execution of 4’s decree. The property 
is then sold by the Court for Re. 3,000. C is entitled to share rateably in the net 
sale-proceeds, that is to say, if the net sale-proceeds amount to Rs. 3,000, A will 
be paid Rs. 2,000 and 0 will be paid Rs. 1,000. It is not necessary to entitle C to 
participate in the assets that he should have given notiee to A of the application 
made by him for execution of his decree (v). 

To entitle a decree-holder to participate in the assets of a judgment-debtor, the 
following conditions must be present ; — 

1. The decree-holder claiming to share in the rateable distribution should 

have applied for execution of his decree to the Court by which the assets 

are held, 

2. Such application shotild have been made prior to the receipt of the assets by 

the Court. 

3. The assets of which a rateable distribution is claimed must be assets held 

by the Court, 

4. The attaching creditor as well as the decree-holder claiming to participate 

in the assets should be holders of decrees for the payment of money, 

6. Such decrees should have been obtained against the same judgment-debtor. 

No rateable distribution can be claimed under the section unless all the conditions 
enumerated above are present. We proceed to examine these conditions. 


I. Court to which application for execution should be made. — 

Those decree-holders only could share in the rateable distribution who have actually 
applied for execution of their decree in the form prescribed by 0. 21, r. 11 [Code of 1882, 
s. 236] to the Court by which the assets are held(f/?). In execution of a decree obtained 
by A against B in the Court of a Subordinate Judge of the First Class, certain property 
belonging to B is attached by that Court. C then obtains a decree against B in the Court 


(g) See Boioon Arra v. JawadoomUsa (1879) 
4 Cal. 29. 

(0 Kommachi v. Pakker (1897) 20 Mad. 107. 111. 

(tt) (1901) 28 AU 106. 




Chunni Lai v. Jugal Kishore (1905) 27 All. 132 
'tp) Krisknashankar v Chandrosltankar (1881) 
5 Bom. 198, 201. 
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of a Subordinate Judge of the Second Class^nd applies to that Court for execution S, 73 ^ 
of his decree by attachment and sale of the same property attached by the 
First Class subordinate Judge in execution of A’s decree. The property is 
then sold by the First Class Subordinate Judge in execution of A’s decree, 
and the sale-proceeds are received by that Court. Here the Court of the 
Subordinate Judge of the First Class is the Court by which- the assets are held; 
and, further, it is the Court competent under s. 63 to determine claims to the 
attached property. The application for execution should therefore have been made 
by C to that Court. The application not having been made to that Court, C is 
not entitled to share the sale-proceeds rateably with A {x). The result is that 
the sale-proceeds will be applied towards the satisfaction of A’s decree to the 
exclusion of (7. 

Suppose now that in the case put above C had applied to the Subordinate Judge of 
the First Class for execution of his decree. Would he have been then entitled to share 
in the rateable distribution ? According to the Bombay decisions he would not 
have been so entitled unless he had previously caused the decree to be transferred for 
execution to the Court of the Subordinate Judge of the First Class (y). According 
to the Calcutta and Madras decisions it is not necessary to have the decree transferred 
for execution to entitle G to share in the rateable distribution ( 2 ). 

3. Before the receipt of the assets. — The application for execution must be 
made before the receipt of the assets by the Court. The corresponding s. 295 of the 
Code of 1882 commenced as follows : — 

‘‘ Whenever assets are realised by sale or otherwise in execution of a decree^ and 
more persons than one have, prior to the realization, applied to the Court by which such 
assets are held.” 

The present section begins as follows : — 

“ Where assets are held by a Court, and more persons than one have, before the 
receipt of such assets, made application to the Court.’ 

The word “ realization ” was rather obscure. Indeed it called for several 
decisions in which the Courts had to define its precise moaning. The word “ receipt ” 
which is now substituted for “realization” is not likely to require any judicial 
interpretation. Cases of the character noted below which turned upon the word 
“ realization ” are not likely to arise under the present section, so clear is the 
meaning of the word “ receipt.” 

A, B and C held money-decrees against the same judgment-debtor. In December 
1892, A attached by a prohibitory order funds of the judgment-debtor in the hands 
of D [O. 21, r. 46, Code of 1882, s. 268]. In January 1893, B attached the same funds 
in execution of his decree. In February 1893, D paid the funds into Court. On the 
same day, but after payment was made into Court, C applied to attach the funds 
as property in the custody of the Court [0, 21, r. 62, Code of 1882, s. 272]. It was 
held under s. 296 of the Code of 1882 that the funds should be rateably distributed 
between A and B, and that G was not entitled to participate therein, as his application 
was made subsequent to the realization of the assets by the Court (a). The decision 


{x) BaMraya v. BahinUuUa (1894) 18 Bom. 466. 

(y) Nxmbaji v. Vadia (1892) 16 Bom. 683. 

(z) Clark v. Alexander (1894) 21 C3al. 200; Han 

Bhagat V. Anundaram (1897) 2 0. W. N. 
126; Arimuthu v. Vyapuripandaram (1910j 


85 Mad. 668, 689, 690 ; Narasinihachariar 
v. Krishnamaxhatiar (1914) 26 Mad. L. J. 
% 406. 

(uS Srinivasa v. Seetharamayyar (1890) 19 Mad. 
72. 
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wflbs made after the receipt of the fiissets by the Court. 

It was held under s. 295 of the Code of 1882 that where property is sold in 
execution of a decree, the sale-proceeds are deemed to be realized not when the 
25 per cent, is deposited by the purchaser into Court under s. 306 [now O, 21, 
f, 84], but when the balance of the purchase -money is paid (6). Hence a decree- 
holder who applied for execution before the entire amount due from the purchaser 
had been paid into Court was held entitled to share in the rateable distribution, 
though the application was made after deposit of the 26 per cent. But it 
was held that a decree-holder who applied for execution after the entire amount 
of the purchase -money had been paid into Court was not entitled to share in the 
rateable distribution though his application was made before the sale was confirmed 
by the Court under s. 312 [now O. 21, r. 92] ; and the decision was put on the 
ground that the point of time when assets are realised is when the sale- proceeds are 
paid into Court, and not when the sale becomes absolute (c). The decisions would 
be the same under the present section, and how very obviously so would be seen 
by substituting the word “ received ” for the word “ realized ” (d). 

It was held under the Code of 1882, that where immoveable property is sold 
in execution of a decree in separate parcels, the sale-proceeds are not deemed to be 
realized until the entire amount of the purchase-money in respeet of all the parcels is 
paid into Court (c). The decision would obviously be the same under the present 
section. As regards moveables it has been held that if the property consists 
exclusively of moveables and they are sold in separate lots on different dates, 
the sale-proceeds are deemed to be realized on the several dates on 'which they are 
received by the Officer of the Court and not on the date on which the last payment 
is received. Thus if part of the moveables attached is sold and the price thereof 
is received on January 5 and the rest is sold and the price thereof is received on 
January 10, a decree-holder .who applies for rateable distribution on January 7 
is entitled to rateable distribution of the sale-proceeds realized on January 10 
only and not those realized on January 16 ( / ). 

Where property is sold in execution by a person appointed by the Court under 
O. 21, r. 66, the receipt of purchase-money by such person is for the purposes of this 
section equivalent to receipt of assets by the Court. The material date, therefore, 
is not the date on which the Court receives the amount of the purchase-money from 
suclwporBon, but the date on which such person receives the purchase-money from 
the purchaser {g), 

3 . Assets held by a Court. — Far more important than the change effected 
by the word “receipt” is the change introduced by the omission of the words 
“ whenever assets are realized by sale or otherwise in execution of a decree,” and the 
substitution therefor of the words “where assets are held by a Court.” The latter 
words, coupled with the word “ realization ” which occurs later on in the section, 
include, it is submitted, several kinds of assets which were hold not liable to rateable 
distribution under s. 295 of the Code of 1882, 


ib) Bafez v. Bamodar (1891) 18 Cal. 242. 

(o) 'Fiehuxnath v. Virchattd (1882) 6 Bom. 16. ^ 

(a) Maharaja of Burdwan v. Apurba (L911) 14 
Cal. I/» J . 60. 


(«) Ramanathan v. Subramanian (1903) 20 Mad. 179. 

if) Surjan Singh v. Prog Dm (1918) P. R. no. 

33, p. 128. 

ig) QaUtaun v. Bonnerjee (1917) 44 Cal. 789. 
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Assets available for rateable distribution. —The only kinds of assets that s. 
were held to be available for rateable distril^ion under s. 295 were: — 

(a) assets realized by “ sale in execution of a decree,” that is, sale-proceeds 

of property sold in execution of a decree {h ) ; and 

(b) assets realized “otherwise in execution of a decree.” These words were 

held to mean assets realized from the property of the judgment -debt or 
by such modes as those prescribed by b. 291 [O. 21, r. 69], s. 306 
[O. 21, r. 83], and s. 322 [Sch. Ill, paras. 2 and 7] (t). This was 
explained in later decisions as meaning assets realized in one of the 
modes expressly prescribed by the sections of the Code (j). The 
following were held to be assets of this class : — 

(i) debts attached under s. 268 [now O. 21, r. 46] and paid into Court by 

the garnishee (k) ; 

(ii) rents of property under attachment realized by a receiver appointed 

under s. 603 [now s. 61. cl. (d) and O. 40, r. 1] at the instance of the 
decree-holder (0* [The appointment of receiver by the Court 
in such a case is a “ process of execution ”] ; 

(iii) money in the custody of a public officer attached under s. 272 [now 

O. 21, r. 62] and paid into Court by that officer (m) ; 

(iv) money realized in execution of a decree hold by the judgment- 

debtor against another, where such decree is attached and 
realized under O. 21, r. 53 [Code of 1882, s. 273] (n); 

(v) money paid under O. 21, r. 69, to the officer conducting the sale to stop 

the sale (o) ; 

(vi) money raised by the judgment-debtor by private alienation under 

O. 21, r. 83, and paid into Court (p). 

Assets not available for rateable distribution.— Assets not realized “by sale 
or otherwise in execution of a decree ” were not liable to rateable distribution under s. 

295. The following are instances of assets held not to be “realized by sale or otherwise in 
execution of a decree ” within the meaning of s, 295, and therefore not subject to 
rateable distribution under that section : — 

Cases under s. 295 of the Code o/1882. 

A . — Pnrshotamdass v. Surajbharthi (1882) 6 Bom. 588 — Money paid by a 
judgment- debtor under arrest under s, 236 of the old Cod© [now 
s. 65, proviso 4] to the officer arresting him in order to secure his 
release was held to be assets not subject to rateable distribution. 

Sir Charles Sargent, C. J., said “ Section 295. . • must be read 
as if the words ‘from the property of the judgment- 
debtor ’ were inserted after the word ‘ realized.’ The provisions 


(A) Prosonnomopi v. Sreenaulh (1894) 21 Ool. 809. 

(i) Pwahotamdcua v. SurajbTiaHhi (1882) 6 Bom. 

588; Qopal Dai v. Chunni (1886) 8 AU. 
67; Vibudha:^va v. Yusvf (1906) 28 

^ Mad, 880. 

(j) 8m Bux V. Shib Cnunder (1886) 18 Cal. 226. 

229: Prosonnomoyi v. SrssMUth (1894) 
21 Cal. 809, 817 ; Vibudhapriya v. Yusuf 
(1906) 28 Mad. 880, 384. 


(Ic) Sorabji v. Oovind (1892) 16 Bom. 91. 

(0 Pink V. Bahadoor Singh (1899) 26 Oal. 772. 

(m) Manilal v. Nanabhai (1904) 28 Bom. 264. 

(n) Amam v. AnnanuUa (1908) 31 Mad. 602. 

(0) Purshotamdass v. Surajbharthi (1882) 6 Bom 
688, 689. 

(p) 6 Bom. 688, 689, supra ; Thiravtyam v P 

Lakshmana (1918) 41 Mad. 616. 
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contained in sections 291 [O. XXI, r, 83], 306 [0. XXI, r. 69] and 322 
[now Soh. Ill, paras. 2 and the latter para, corresponding with s. 323 of 
the old Code] are all modes of realizing assets from such property ‘other- 
wise ’ than by sale, and are sufficient to account for the introduction of 
that expression into section 296.*’ The effect of the above decision is that 
to constitute a realization within the meaning of s. 296, it must be 
either a realization by a sale in execution under the process of the Court, 
or it must be a realization in one of the other modes expressly prescribed by 
the sections of the Code, 

This was the leading case under the old section, and it was followed in 
cases B, C, D and E below. 

The correctness of the reasoning in Pur8hota7nda8s' case seems to have been 
doubted in Manilalv. Vawa6^ai(g) where Sir Lawrence Jenkins, C.J., said; 

PrUnd facie th .0 word ‘realized* implies that property has been con- 
verted into or obtained in cash or some other form available for immediate 
distribution, and there is nothing in the word itself which requires that 
that process should take place as the result of any ulterior proceeding in 
the course of execution.** 

B. — Oopal Dei v. Chunni (1886) 8 All. 67, following case A — Money paid into 
Court by the judgment-debtor under s. 276 of the old Code [now O. XXI, 
r. 66 (a)] for payment of the amount due to the decree-holder at whose 
instance the property was attached was held to be an asset not available 
for rateable distribution, the reason given being that the money was 
not realized “ from the property of the judgment-debtor.” 

0, — Sew Bux V. 8hib Chunder (1886) 13 Cal. 226, following case A — A obtained 
a decree for money against B’s property was attached in execution 
of the decree. C then obtained a decree for money against B, and applied 
for attachment of J5’s said property ; a warrant of attachment was issued , 
but the property was not actually attached. B then filed his petition in 
insolvency, and a vesting order was made. The Official Assignee then 
paid into Court the amount of A*s decree, and the property was released 
from attachment. C then apxjlicd for rateable distribution under s. 295 
of the amount paid into court. 7/eWthat C was not entitled to rateable 
distribution. Trevelyan, J., said ” I do not think that in this case the 
money was realized out of the property of the judgment-debtor. . . I 
think that, by ‘sale or otherwise’ means by * sale or other process of 
execution provided for in the Civil Procedure Code.” 

D. — Prosonnomoyi v. Sreenanth 21 Cal. 809. — In this case. Sale, J., said 

that the rule deducible from cases A and C was that ‘‘ to constitute a 
realization within the meaning of section 296, it mustbo either a realization 
by a sale in execution under the process of the Court, or it must be a 
realization in one of the other modes expressly prescribed by the sections 
of the Code.” 

E. — VibudhapriyaY. Fws«/(1905)28 Mad. 380, following cases A, B, C and D — 

Money realized by a judgment-debtor by a private sale of his property 
attached in execution of the decree against him and paid by him into 
Court under s, 276 of the old Code [now O. XXI, r. 66 (a)] for payment 
of the amount due to the decree-holder at whose instance Jhe property 


(g) (1903) 28 Bom. 264, 274. 
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was attached was held to be an asset not available for rateable distri- S. 73. 
bution» the reason given being that though there was a realization of 
assets, the realization was not in one of the modes expressly prescribed 
by the sections of the Code, 

Note. — The only distinction between cases B and E is that in case E the 
judgment-debtor obtained the money by sale of the attached property, 
while in case B he obtained it without any sale. 

It is submitted that the assets in cases A, B, C and E should under the pre- 
sent section be treated as assets available for rateable distribution. The 
test under the present section is — 

(1) whether the money of which rateable distribution is claimed is an 

asset held by the Court ; and 

(2) whether it has been realized or obtained in execution. The scope of 

the new section is wider than that of the old one (r). See below 
notes under case F. 

Cases under the present section. 

In the following cases which were all decided under the present section if 
was held that the moneys held by the Court were not assets available for 
rateable distribution within the meaning of the section : — 

F. — Sorabji v. Kala(lQll) 36 Bom. 166 — Money paid into Court by a judgment- 
debtor under 0. XXT, r. 65 (a) [Code of 1882, s. 275] for payment of the 
amount due to the decree-holder at whose instance the property was at- 
tached has been held not subject to rateable distribution under this section 
(This is the same as case B above.) Sir Basil Scott, C. J., said: “In the 
reference to the costs of realization we have an indication that the legis- 
lature contemplated that the assets referred to should bo assets hold in 
the process of execution. If we were to hold that money paid into Court 
under Order XXI, Rule 66, was assets heldby the Court within the meaning 
of sectio,n 73, wo should bo only nullifying the provisions of Rule 66 ; for 
there will be no inducement to any judgment-debtor to procure a payment 
into Court of the amount claimed by his attaching creditor, if his money 
could at once be absorbed by rateable distribution amongst a number of 
other creditors.” This assumes that the word ‘ realized ’ means realized 
by sale or other process of execution expressly prescribed by the sections 
of the Code as was held in cases A, C, D and E. It is submitted, with res- 
pect, that the words “ sale or otherwise ” which occurred in s. 295 of the 
Code of 1882 having been omitted in the present section, the interpre- 
tation put upon those words in cases A, C, T> and E can no longer govern 
cases arising under the present Code. All that is necessary under the present 
Code is that (1) there should be assets held by the Court and (2) that such 
assets should have been realized or obtained in execution proceedings 
[see the observations of Sir Lawrence Jenkins cited in caae A above]. It 
cannot but be said that money paid into Court by a judgment-debtor 
under O. 21, r. 66 (a), is money or asset o6toined in execution proceedings, 
and is therefore subject to rateable distribution. It is indeed difficult to 
see how this view of the section nullifies the provisions of O. 21, r. 66 ; for 
money paid into Court under r. 56 may be held to be assets subject to 

(r) Harai Saha v. Faizlur Rahman (1913) 40 Cal. 619, 622. 
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rateable distribution, and ^et full effect may bo given to r. 55. There is 
no reason why because a particular payment may operate to release the 
person [see case G] or property of a judgment-debtor from attachment, 
that payment should be applied for the benefit exclusively of the decree- 
holder at whosejnstance the person or property of the judgment-debtor 
was attached. Moreover, the object of O. 21, r. 66, is not to afford any 
inducement to a judgment-debtor as supposed by the Court in Sorahji v. 
Kala* All that 0. 21, r. 56, says is that the circumstances mentioned in 
els. (a), (b) and (c) of that rule shall have the effect indicated in the rule. 
The decision in Sorabji v. Kala has been disapproved by the High Court 
of Madras (<i). It has also been disapproved by Pratt, J., in a later 
Bombay case — Naihmal v. Maniram (<). As to the first of the two 
grounds on which the decision in Sorabji v. Kala was based, namely that 
the money was not realized in process of execution, Pratt, J., said 
that it followed the cases decided on the words “sale or other- 
wise,” which were held to mean sale or other process of execution 
expressly provided for in the Code, but that it was too restrictive a 
construction under the amended section (w). As to the second ground, 
namely, that to allow rateable distribution of money paid into Court 
under O. 21, r. 66, would be to nullify the provisions of r. 55, the learned 
Judge said : I also venture to doubt the correctness of the second 

reason. Order X^I, rule 66, operates effectively where there is one 
decree-holder. If there are a number of decree-holders there is no scope 
for the rule, for the judgment-debtor has no motive for paying off one 
judgment-creditor when the same property is liable to be re-attached by 
the others. To allow one decree-holder to be paid off in full when the 
property is insufficient to discharge other judgment-debts might possibly 
bejunduo preference and defeat the object of the section which is equal 
distribution of all the monies received in execution. Again why should 
a judgment- creditor, whose attachment has been removed under Order 
XXI, r. 66, be in a better position than a judgment-creditor who has taken 
the trouble of bringing the property to sale. Lastly, if the money paid 
under Order XXI, rule 66, to remove an attachment is not available for 
rateable distribution, then a fortiori money paid to stop a sale under 
Order XXI, rule 69, would also not be so available. But even under 
the old section it was assumed by Sir Charles Sargent in Purshottamdas* 
case [case A,p. 197.] that money paid to stop a sale is available for rateable 
distribution. So that the interpretation put upon the section in Sorabji 
Coovarji v. Kala Raghunath (v) makes the new section more restrictive 
than the old one, and this is not what the Legislature intended.” 

In the Madras case above referred to {to), the Court expressed the opinion 
that the assets referred to in the present section need not be assets obtain- 
ed in execution proceedings. This indeed is an extreme view and it was 
dissented from by Pratt, J., the learned Judge holding that the reference 
to the costs of realization and the position of the section in the Code at the 
end of Part II on Execution led irresistibly to the conclusion that the 
assets to be available for rateable distribution must have been obtained 


(f) Thiaraviffim v. Laksbmana (1918) 41 Mad. 
618, 618. 

(1919)jnBom.L.B.976, 978-79. 

[u) See Hofoi Saba v. Faisiur Rahman (1918) 40 


^ 2 : 


CJal. 619, 622. 

(v) (1911) I. L. B. 86 Bom. 156, 18 Bom. L. B. 
1X93. 

{w) 41 Mad. 616, 618. Supra. 
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in execution (x). The view taken by Pratt, J., is, it is submitted, the cor- 
reot view (y). 

G. — Umeray v. TF. db A, Graham da Co. (1917) 19 Bom. L. R. 274.— Money 

paid by a judgment-debtor under arrest under section 66, proviso 4, to the 
officer arresting him in order to secure hisr^ase is not an asset subject 
to rateable distribution. [This case is the same as case A], Maoleod, J., 
said : “ It appears that the section was only intended to apply to assets 
realized by the sale of property attached.” This view of the section, it is 
submitted, is not correct. If this view were correct, money paid to stop 
a sale under O. 21, r. 69, and money raised by private alienation under O. 
21, r. 83, would not be assets subject to rateable distribution. But even 
under the old section it was assumed by Sir Charles Sargent in case A 
that such monies were available for rateable distribution. It could not 
possibly be said that the present section is more restricted in its scope 
than the old section. 

H. . — Nathmal v. Maniram (1919) 21 Bom. L. R. 976. — A obtained a decree for 

money against B and in execution of the decree took out a warrant for 
attachment of the moveable property of B under 0. 21, r. 43. The bailiff 
entered B'b shop and showed the warrant to B and pointed out that if the 
money were not paid he would seize and keep in his custody the moveable 
property in his shop. B then paid the decretal amount and costs of exe- 
cution and sheriff’s poundage. Upon these facts Pratt, J., expressed the 
opinion that the money having been paid under stress of the warrant (z), 
and the warrant being a proces of execution, the money was an asset 
available for rateable distribution within the meaning of the present 
section. The learned Judge, however, felt bound by the decision of the 
Appellate Court in Sorabji v. Kala [case F], and held that the money 
was not subject to rateable distribution. 

For other cases see — 

0. 21, r. 72, notes “ Amount due on the decree.” 

0. 21, r. 83, notes “Rateable distribution.” 

O. 21, r. 89, notes “ For payment to the decree-holder — rateable distribution.** 

4 » Decrees for the payment of money. — It is only holders of decrees 
for the payment of money that are entitled to a rateable distribution under this 
section. What is a decree for the payment of money within the meaning of this 
section ? We proceed to note the decisions : — 

(i) A decree for the payment of mesne-profits is a “ decree for the payment of 

money” within the meaning of this section, notwithstanding that the 
amount of mesne-profits has not yet been ascertained. The holder of 
such a decree, who has applied for attachment under O. 21, r. 42 [Code of 
1882, 8. 266], is entitled to a rateable distribution with other decree- 
holders under this section (a). 

(ii) A decree upon a mortgage, which enables the mortgagee to realize the 

amount of the mortgage-debt “from the mortgaged properties and from 
the defendants personally ” was held to be a “decree for the payment of 


(x) 21 Bom. L. B. 976, 977, 979. Supra 
(V) See also SuUeesna v. Sajse Mahomed (1918) 
88 Mad. 221, 224. 

(«) See Biasieke v. Bath CoUiery Co. (1878) 8 


Bx. B. 174; Bidhoo v. (1868) 

W. E. 462. 

(a) Viraroi^ava v. Varada (1882) 6 Mad. 128. 
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cutta in Hart v. Tara Praaanna Mukherji (6). In that case the Court 
said : “ every decree, by virtue of which money is payable is to that extent 
a * decree for money * within the meaning of the section, even though other 
relief may be granted by the decree [g. g. , sale of mortgaged property] ; and 
the holder of such a decree is entitled to claim rateable distribution with 
holders of decrees for money sirnpliciter" (c). Following these obser- 
vations, the High Court of Madras held that “ where a decree upon a mort- 
gage directs the mortgagor to pay the mortgage-debt to the mortgagee 
within a period fixed by the Court, and provides that in default the mort- 
gaged property should be sold, and the balance^ if any^ should be recovered 
from the mortgagor the decree was one “for the payment of money ” 
within the meaning of the old section (d). In subsequent cases, how- 
ever, which turned upon the meaning of the expression “ decree for the 
payment of money ” which occurred in s. 230 of the Code of 1882 [now s. 
48], the High Court of Calcutta dissented from the Madras decision, on the 
ground that the decree in that case was not similar to the decree in Hart 
V. Tara Praaanna Mukherji^ the decree in the latter case containing a 
distinct order upon the mortgagor personally to pay the amount of the 
mortgage-debt (c). The decree in those cases was similar to the decree 
in the Madras case, and it was held that the decree was not a “decree for 
the payment of money ** within the meaning of s. 230 of the Code of 
1882. The decision, it seems, would have been the same if the Court 
had been called upon to interpret the same expression in s. 295 of the 
Code of 1882, and the observations in HarVs case set out above would have 
been regarded as more obiter dicta. The Allahabad decisions, bearing on 
the expression “decree for the payment of money ” in s. 230 of the Code 
of 1882 are also to the same effect (/). There is little doubt that if these 
High Courts wore called upon to decide whether a decree of the character 
in the Madras case was a “ decree for the payment of money” within the 
meaning of this section, they would hold that it was not. In any event 
the Madras decision cannot bo sustained under this Code : see O. 21, r. 20. 

(iii) A decree directing the payment under s. 90 of the Transfer of Proj)erty Act 

[now O. 34, r. 6] of the balance of the mortgage-debt remaining due after 
payment to the mortgagee of the nett proceeds of the sale of the mortgag- 
ed jJroperty is a “decree for the payment of money ” within the meaning 
of this section (p). 

(iv) A decree directing the payment of money by a person does not cease to 

be a decree for the payment of money, in so far as that person is concern- 
ed merely because it directs, as against another person, the realization 
of the money claim from mortgaged property. Thus a decree against A , B 
and C, which, so far A and B are concerned, is a decree for the enforce- 
ment of a mortgage by sale of their property, but which does not direct 


(W (1886) 11 Cal. 718. 

(c) Jb.t pp. 729-730. 

Rommcuihi Rather v. Pakker (1807) 20 Mad. 
107, followed In Abdulla Sahib v, Oosman 
SahU> (1006) 28 Mad. 224 [a ca{>e under 
f . 4^ of the Code of 1882, which contained ' 
idlli^presslon decree for the payment of 
now B. 48], and approved In 
VamincKUtsamj/ Ayyar v. Somaeundram 


Pillai (1905) 28 Mad. 478 [a case under 
8. 258 of the Code of 1882 now O. 21. r. 21. 
ie) FazU v. Krishna (1898) 26 Cal. 580; Rar- 
tick V. Juggemath (1900) 27 Cal. 286. 

(/) Ram Charan v. Sheobarat ^804) 10 All. 418; 

Pahalwan v. Narain (1900) 22 All. 401. 

(g) Mallikarjunadu v. Lingamurii (1902) 26 Mad. 
244, 286-87. 
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the sale of any specific property belonging to C, is as regards C, a decree S, 73, 
for the payment of money (k). 

(v) A judgment entered up under s. 86 of the Insolvent Debtors Act is a money 
decree (t). 

5 . Same ]udg:nieiit*debtor. — The provisions ofcthis section do not apply 
unless the judgment-debtor is the same. Where the holder of a decree against two 
or more ^^rsons applies for a rateable distribution of the assets realized from pro- 
perty belonging to one of such persons^ the application is one for the execution of the 
decree against the same judgment- debtor. 

Illustration. 

JSC obtains a decree against ^4, and attaches A’s property in execution of the 
decree. T, who holds a decree against A and R, applies for execution of his decree by 
attachment and sale of A’s property attached in execution of JSC’s decree. Y is entitled 
under this section to share in the proceeds of the sale of ^’s property ; it is imma- 
terial that y’s decree is against B also and that the decree might have been separately 
executed against Shumhhoo Nath v. Luckynath (1883) 9 Cal. 920; Grant v. Su- 
bramanian (1899) 22 Mad. 241 ; Delhi Bank v. Uncovenanted Service Bank (1888) 10 
All. 35. 

Similarly, where the holder of a decree against one person applies for a rateable 
distribution of the assets of that person realised from property belonging to that 
person and another, such application is an application for the execution of a decree 
against the same judgment-debtor. 

Illustrations. 

X obtains a decree against B and 0, and attaches in execution of the decree cer- 
tain property belonging to A, B and C j ointly. Y holds a decree against A alone. Y is 
entitled under the i^rovisions of this section to a proportionate distribution of the assets 
realized by the sale of the joint proi^erty, so far as they represent the share of A in that 
property. Similarly, if Y held a decree against A and B, he would bo entitled to a rate- 
able distribution of the assets so far as they represented the share of A and B in the 
property: Oonesh v. Shiva (1913) 30 Cal. 683 ; Oatti Lai v. Bir Bahadur (1906) 27 All. 

158 ; Ramanathan v. Subramania (1903) 26 Mad. 179 ; Chhotalal v. Nabibhai (1906) 7 
Bom. L. R. 667. These were decisions under s. 296 of the Code of 1862. Quaere 
whether these decisions have been affected by the introduction in the present section of 
the word passed ” which did not find a place in the Code of 1882 : Bahner Latvrie da 
Co. V. Jadunath{\^\4) 42 Cal. 1. 

Decree against legal representative of judgment-debtor. — It has been held by the 
High Courts of Bombay and Madras that if a decree is obtained by X against B, and 
by Y after B’s death against B’s legal representative, the judgment-debtor is 
not the same and the present section does not apply {j). A different opinion has been 
expressed by the High Court of Calcutta (k). 

Clauses (a), (b) and (c). — The first paragraph of this section and clauses (a) 
and (b) have reference to sales in execution of simple money-decrees. The provisos 
contained in clauses (a) and (b) declare the incompetence of a mortgagee or incumbran- 
cer as such to share in any surplus proceeds, when property is sold subject to his 

(h) BanJs v, Uncovemnted Service Bank f Srinivasa v. Kanthxmathi (1910) 33 Mad. 

^kagwandas (1884) 8 Bom. 611. (Jk) Hart v. Tara Prasanna Mukher i (1^6) 11 Cal. 

fi) Oovtnd V. Mohonxraj (1901) 26 Bom. 494 : » 718, 728. 
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mortgage or charge. But the alternative is afforded to him of consenting to the property 
being sold free of his mortgage or charge, in which case the Court may give him the same 
right against the sale-proceeds as he had against the property. Clause (o) has re- 
ference to a sale in execution enforcing an incumbrance ; but in distributing the sale 
proceeds, the discharge of subsequent (and not prior) incumbrances is alone taken into 
account (?). Compare 0. 34, r. 13. 

Clalma for the rateable diatrlbutlon of assets. —These claims are 
claims enforceable under an attachment within the meaning of s. 64. See notes to s. 
64 under the head “ Explanation to the section,** p, 174. 

Attachment before judg:ment. — A decree-holder who has caused property 
to be attached before judgment, is not entitled to share in a rateable distribution of 
the sale-proceeds of that property, unless he makes, after judgment, a fresh applica- 
tion for execution under O. 21, r. 11 [Code of 18§2, s. 236]. O. 38, r. 11 [Code of 1882, 
s. 490] does not touch the point (m). 

Sub-sec. (a) : Suit for refund. — The scheme of this section is to enable the 
Court as matter of administration to distribute the assets according to what seem at the 
time to be the rights of parties without this distribution importing a conclusive adju- 
dication as to those rights, which may be subsequently re-adjusted in a suit brought 
under the penultimate paragraph of the section (n). Such a suit is virtually a suit 
for money had and received, and the period of limitation is three years from the date 
of the receipt of the assets by the defendant (o). The suit being one for money had 
and received it is clear that it should be dismissed as premature, if it is brought before 
the moneys have been actually paid to the defendant. A mere order for the payment 
of money under this section is not sufficient to found the action (p). 

Suit by subsequent mortgagee to recover balance of money realised by sale under a 
prior mortgage, — X mortgages his property to A. He then mortgages the same 
property to B. Subsequently he further mortgages the property to A, A sues X on 
the first mortgage, joining B as a defendant, and obtains a decree on the mortgage. 
The property is sold in execution of the decree, and a balance of Rs. 12,000 which 
remainsaftersatisfying A’ s decree is deposited in Court. A then obtains a decree for 
sale on the further charge, and in execution of the decree djraws out the balance 
deposited in Court. B is not joined as a party to this suit, nor is any notice given to 
him that .4 was drawing out of Court the balance ofRs. 12,000. B then sues A to 
recover the amount drawn out by A, that is Re. 12,000. Such a suit is not one under sub- 
sec. (2), and the period of limitationapplicable to thesuitis 12 years under art. 132 of 
the Limitation Act. The suit is really one to enforce payment of money charged 
upon immoveable property within the meaning of that article (g). 

Inquiry as to validity of decree. — There is a conflict of decisions as 
to whether, where it is alleged by a claimant that a decree obtained by 
another claimant is collusive, that is, obtained by the latter in collusion with 
the judgment -debtor, the Court has power to enquire into the bond fides of the 


(l) Jagai v. Dhundheu (1888) 6 All. 666. See 
also MiJttu V. KUhan (1890) 12 All. 646. 

(tn) Pallonji v. Jordan (1888) 12 Bom. 400 ; 

ArunaeMlfiLin v. uaji Sfieek Mesra (1910) 
84 Mad. 26. 

(n) Shonhainamp v Mejo Mol (1901) 23 All. 818, 

822, 28 I. A. 208. 

(o) 28 All. 818, supra Ram Narain v. Brij Barks 


Lai (1917) 89 All. 822, 883; BaiswUh v. 
Bamadoss (1914) 89 Mad. 62. See Limita- 
tion Act, art. 62. 

(n) Bari v. Tom Prasama Mukherji (1886) 11 
Cal. 718. 

(j) Barhamdeo v. Tara Chand (1918) 41 Cal. 664, 
41 1. A 46. 
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decree. The High Court of Calcutta (r), and, following it, the High Court of 
Bombay («), have held that it has. On the other hand, it has been held by the 
High Court of Madras that it has not (t). The latter view, it is submitted, is 
correct. If a Court executing a decree has no power to go behind the decree [see 
notes to 8, 38], much less has a Court acting under the provisions of this section (u). 

Rights of Government not affected. — A judgment-debt due to the Crown 
is entitled to precedence in execution (v). 

Rights created by this section not affected by Insolvency. — An order 
made under this section for rateable distribution is not affected by the insolvency of 
the judgment-debtor subsequent to the making of the order. But the order will be 
confined in its operation to the assets of the judgment-debtor realized up to the date of 
the vesting order ; assets realized after the date of the vesting order will vest in the 
Official Assignee (w), ^ 

Appeal. — An order made under this section is no doubt an order in execution, 
but it is not a decree, and is not therefore appealable, unless all the conditions enumer- 
ated in 8. 47 are present. One of those conditions is that the question decided by the 
Court should be one which arose between the parties to the suit, that is, between the 
judgment-debtor on the one hand and the decree-holder on the other («). It is clear 
from what has been stated above that an order made under this section cannot be 
one under s. 47, and no appeal will lie frorn it, if the question determined by the 
order arose between two rival decree-holders in which the judgment-debtor 
had no interest (y). But if the question determined by the order arose not only 
between rival decree -holders, but also between the judgment-debtor on the one 
hand and the decree -holders on the other, the order would be within s. 47, and 
would therefore be appealable (z). 

Kesistance to execution. 

74 . [s. 330.] Where the Court is satisfied that the 
holder of a decree for the possession of 
Eesistanco to execution, immoveable property or that the purchaser 
of immoveable property sold in execution 
of a decree has been resisted or obstructed in obtaining pos- 
session of the property by the judgment-debtor or some per- 
son on his behalf and that such resistance or obstruction was 
without any just cause, the Court may, at the instance of the 
decree-holder or pnrehaser, order the judgment-debtor or 
such other person to be detained in the ci^ prisQn for a term 
which may extend to thirty days and may further direct that 
the decree-holder or purchaser be put into possession of the 
property. 


(r) In re Sunder Doss (1885) 11 Cal. 42 ; Puran^^^ 
chand v. Surendra (1012) 16 Cal. L, J. 

682 ; Peary Lai v. Peary Lai (1913) 19 
0. W. N. 903. In Mathura Nath v. Umeeh 
Chandra (1897) 1 Cal. W. N. 633, Maclean, 
O.J,, doubted the oorrectness of In re 
Sunder Dose. 

(«) Chhagan Lai v. Pazaredi (1889) 13 Bom. 154. 

(t) Saravana v. Arunachalam (1917) 40 Mad. 

841. 

(u) See Shankar Sarup v. Mejo Lai (1901) 28 I 


I. A. 203, 23 AU. 313. 

(v) Secretary of State v. Bombay Landing Coy. 
(1868) 5 B. H. C. 23. 

tc») Howateon v. Durrani (1000) 27 Cal, 351. 

*) Jagadieh v. Kripa Nath (1909) 36 Cal. 130. 
y) BcUrner Lawrie db Co. v. Jadunath (1914) 42 
Cal. 1. 

(?) Sorabji v. Kola (1911) 36 Bom. 156 ; Rajah of 
Karvetnagar v. Venkata Reddi (1916) 39 
Mad. 570 


Ss. 

73, 74. 
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PART III. 

Incidental Proceedings. 

Commissions. 

75 . \_Ne!wJ\ Subject to such condi- 
tious and limitations as may be prescribed, 
the Court may issue a commission— 

(а) to examine any person ; 

(б) to make a local investigation ; 

(c) to examine or adjust accounts ; or 

(d) to make a partition. 

The general powers of Courts in regard to commissions have been summarised 
in this section. The detailed provisions are set forth in O. 26. 

76 . [s. 385.] (1) A commission for the examination 

of any person may be issued to any Court 
(not being a High Court) situate in a pro- 
vince other than the province in which the 
Court of issue is situate and having jmrisdiction in the place 
in which the person to be examined resides. 

(2) Every Court receiving a commission for the exa- 
mination of any person under sub-section (1) shall examine 
him or cause him to be examined pursuant thereto, and the 
commission, when it has been duly executed, shall be return- 
ed together with the evidence taken under it to the Court 
from which* it was issued, unless the order for issuing the 
commission has otherwise directed, in which case the com- 
mission shall be retxnned in terms of such order. 


See. O. 26, r. 4. 


77 . 

Letter of request. 

British India. 


In lieu of issuing a commission the Court 
may issue a letter of request to examine 
a witness residing at any place not within 



ISSIONS. 


207 


78 . [S. 391.] The provisions as to the execution and s. 78. 
return of commissions for the examination 
of witnesses shall apply to commissions 
issued by — 

(a) Courts situate beyond the limits of British India 

and established or continued by the authority 
of His Majesty or of the Governor-General 
in Council, or 

(b) Courts situate in any part of the British Empire 

other than British India, or 

(c) Courts of any foreign country for the time being 

in alliance with His Majesty.- 
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PART IV. 

Suits in Particular Cases. 

Suits by ob against the Government or Public 
Officers in their official capacity. 

79 . [S. 416.] (1) Suits by or against the Government 
Suita by or .. ei.in.t. shall be instituted by or against the Secre- 
Govemment. State for India in Coimcil. 

(2) Nothing in this section shall be deemed to limit 
or otherwise affect any information exhibited by the Advocate 
General in exercise of the power declared by Section 111 of 
the East India Company Act, 1813. 

Sub-8oction (2) is now. 

As to procedure in suits by or against Government, see 0. 27. 

Scope of the section. — This section does not enlarge or in any way affect the 
extent of the claims or liabilities enforceable by or against the Secretary of State for 
India in Council which must always depend on the provisions of the Government of India 
Act, 1868, s. 66 [now Government of India Act, 1916, s. 32]. It gives no cause of 
action, but only declares the mode of procedure when a cause of action has arisen (a). 
The material words of the said s. 66 enact that “ the Secretary of State in Council shall 
and may sue and be sued as well in India as in England by the name of the Secretary of 
State in Council as a body corporate ; and all persons and bodies politic shall and may 
have and take the same suits remedies and proceedings , legal and equitable, against the 
Secretary of State in Council of India as they could have done against the said 
Company,” that is, the East India Company ( b). 

The Secretary of State is not a proper party to a suit by an owner of land under 
s. 42 of the Specific Relief Act 1 of 1877 against a member of the public who claims 
to use such land as a public road and thereby endangers the title of the owner (c). 

Act of State. — The Secretary of State can only be sued in respect of those matters 
for which the East India Company could have been sued, viz., matters for which private 
individuals or trading corporations could have been sued, or in regard to those matters 
for which there is express statutory provision. No suit would lie against the East India 
Company in respect of acts of State or acts of Sovereignty, and therefore no suit in 
respect of such acts lies against the Secretary of State in Council {d). See notes above. 


(a) Jehan^r v. Secretary of State (1903) 27 Bom. 

b) See Doya Narain v. Secretary of State (1886) 
14 Cal. 266, 271-272 ; Secretary of State 
V. Moment (1912) 40 I. A. 48, 61-62. 

(o) Ohuni LaU v. Ram Kiahan (1888) 16 Cal. 460. 
(d) P. df O. S. N. Co. V. Secretary of State (1861) 
6 Bom. H. 0., App. 1, approved in 40 I, A. 
48, 51, supra; Jehangir v. Secretary of 
State (1908) 27 Bom. 189 [damages for 
defamationj ; Shivabhajan v. Secretary of 


State (1904) 28 Bom. 314 ; Roes v. Secretary 
of State (1916) 39 Mad. 781 ; Mclnemy v. 
Secretary of State (1911) 38 Cal. 797; 

Secretary of State v. Cockcroft (1914) 39 
Mad. 351 [damages for injury to person]. 
See also Dhakjee v. The Eaet India Co. 
(1843) 2 Morley's Digest, 307 ; Secretary 
of State v. Hari (1882) 6 Mad. 278 ; Vi jay a 
V. Secretary of State (1884) 7 Mad. 460; 
Shivabhajan v. Secretary of State (1904) 
28 Bom. 314. 
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Jurisdiction* — atiit against the Secretary of State for India can only be brought 
in the Court within the local limits of whose jurisdiction the cause of action has arisen. 
The words “ dwell or ** reside ” or “carry on business ” or “ personally work for gain” 
which occur in ss. 16,19 and 20 of the Code and cl. 12 of the Letters Patent do not apply 
to the Secretary of State in Council (e). 

Information exhibited by Advocate Genera l.“-*^The power of the Advocate 
General to exhibit informations in the nature of actions at law or bills in equity was 
expressly declared By s. Ill of the East India Company Act, 1813 [53 Geo. 3, c. 165], 
and kept alive by s, 2 of the Government of India Act, 1833 [3 & 4 Will. 4, c. 85], and 
again by s. 1 of the Government of India Act, 1863 [10 & 17 Viet., c. 95], and by s. 29 of 
the Government of India Act, 1868 [21 & 22 Viet., c. 106], and now merged in s. 114 
of the Government of India Act, 1916 [6 and 6 G^o. 6, o. 61]. As the Governor General in 
Council was precluded by s. 22 of the Indian Councils Act, 1861 [24 & 26 Viet., c. 67] 
from legislative interference with the provisions of any of the enactments above 
quoted, it was thought that s. 416 of the Code of 1882 [now sub-section ( 1) of the 
present section] in so far as it excluded informations exhibited by the Advocate 
General, did not comprehend a full and accurate statement of the law on the subject. 
Accordingly sub-section (2) was added into the present section, so that the existence 
of the Statute therein referred to may not bo overlooked. As to the definition of 
“information, ” see Wharton’s Law Lexicon, p. 437. 

80. [s. 424.] No suit shall be instituted against the 

Secretary of State for India in Council, 

or against a public ofl&cer in respect of 
any act purporting to be done by such public ofi&cer in his 
official capacity, until the Expiration of two months next 
after notice in writing has been, in the case of the Secretary 
of State in Council, delivered to, or left at the office of, a 
Secretary to the Local Government or the Collector of the 

district, and, in the case of a public officer, delivered to him 

or left at his office, stating the cause of action, the name, 
description and place of residence of the plaintiff and the 
relief which he claims ; and the plaint shall contain a state- 
ment that such notice has been so delivered or left. 

Cfiang:e8 In the section. — Tkis seotion corresponds with s. 424 of the Code 
of 1882. The words “ any act ” have been substituted for the words “ an act,” and 
the words “by such public officer” for the words “ by him.” Both these alterations 
are verbal. 

Provisions of this section Imperative. — The language of this section 
IS imperative and absolutely debars a Court from entertaining a suit instituted without 
compliance with its provisions. If the provisions of the section are not complied with, 
the only course open to the Court is to reject the plaint under O. 7, r. 11, ol. (d) [Code 
‘ of 1882, s. 64, ( 0 )] (/). 


(<) Doya Narain 
14 Oal. 266 
14 


V. Secretary of State (1886) 
; Rodrioks v. Secretary of State 




(1912) 40 Oal. 808. 

Baenchu v. Secretary of State (1902) 25 All. 187. 


Ss. 

79< 80. 
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Ob|ect of notice. — The object of the notice reqtdred by this section is to give the 
Secretary of State or the public officer an opportunity to reconsider his legal position 
and to make amends or settle the claim, if so advised, without litigation {g). 

Sufficiency of notice. — notice under this section is sufficient, if it substanti- 
ally fulfils its object in informing the parties concerned generally of the nature of 
the suit intended to bo filed (^). Hence a notice is not invalid merely because it is 
given by only two out of three plaintifis {%). It is essential, however, that the notice 
should state the names, descriptions, and places of residence of all the plaintifis. 
Therefore, when a suit was brought by sixty-three plaintiffs, but the notice contained 
the names, descriptions and places of residence of only two of them, it was held 
that the notice was insufficient (J). 

Waiver of notice* — It is competent to the Secretary of State to waive notice 
and he may be estopped by his conduct from pleading the want of notice at a late stage 
of the trial. Thus where objection was taken by the Secretary of State to the 
sufficiency of notice in his written statement, but there was no issue raised upon the 
point, nor was any objection taken by him at any stage of the trial in the Court of 
first instance, and it was another defendant who applied just before the trial began 
that an additional issue might be raised on that point, it was held that so far as the 
Secretary of State was concerned the notice was waived, and that it was not 
competent to the other defendant to raise the question (A;). 

Notice to Secretary of State. — ^Where a suit is proposed to be instituted 
against the Secretary of State for India in Council, notice to him under this section 
should be given in all cases, whether the act in respect of which the suit is to be brought 
purports to be done by him in his official capacity or not. The substitution of the words 
** by such public officer for the words by him ” which occurred in the corresponding 
B. 424 of the Code of 1882 makes the point quite clear. The words of this section 
countenance no distinction based only on the class or character of the suit filed 
when it is filed against the Secretary of State (i). See notes below under the head 
** Notice in suit for injunction.’* 

**Aoy act purporting to be done by such public officer in his official 
capacity. — These words were introduced into s. 424 of the Code of 1877 by 
Act 12 of 1879. The same words also occurred in s. 424 of the Code of 1882. 
The. present section corresponds with s. 424 of the Code of 1882 except that 
“any” has been substituted for “an” and the words “such public officer” 
have been substituted for the word “ him.” According to the concise Oxford 
Dictionary, to ■“ purport ’* in this context means to “be intended to seem”. 
Applying this meaning, the words “ any act purporting to be done by such public 
officer in his official capacity” mean any act “intended to seem” to be done by 
him in his official capacity (m). See notes below under the heads “ Notice to 
public officer ” and “ Notice in suits for injunction”. 

Notice to public officer. — There is no doubt that notice must be given to 
the Secretary of State in all oases whatever be the character of the suit (n), but as 


(g) Ssoretary of Stats v. Perumal (1901) 24 Mad. 
279 ; Shahebmdee v. Fergtisson (1881) 7 Cal. 
499 ; Manindra v. SeoreUiry of State (1907) 
6 Cal. L. J. 148 : Secretary of State v. 
Qviam Btmd (1916) 40 Bom. 392, 396. 

(A) Jshangiry. Secretary of 'State (1903) 27 Bom.189. 
(i) Secretary of State v. Perumal (1901) 24 Mad.279. 
(« Bhola Nath v. Secretary of State (1912) 40 Cal. 
608. 

(fc) Manindra v. Secretary of State (1907) 5 Cal. 


C. J. 148 ; Bhota Nath v. Secretary of State 
(1912) 40 Cal. 603. 

(0 Secretary of State v. Kalehhan (1912) 87 Mod. 
113 ; Secretary of State v. QvXam Basul ' 
(1916) 40 Bom. bH 896; Secretary o State 
V. RajlucH (1898) 25 CpI. ::39, 242. 

(m) Koti Reddi v. Subbiah (1918) 41 Mod. 702, 807, 

per Wallis, C.J. 

(n) Secretary of State v. Kalehltan (1912) 37 Mad. 

118. 



SUITS AGAINST GOVERNMENT, 




1 ‘egards notice to a public officer it is to be given to him in those cases oiily where the S^* glj,’ 

suit is in respect of any act purporting to be done by such public officer in his ' 

official capacity**. The decisions bearing on the words “in respect of any act 
purporting to be done by such public officer in his official capacity ** may be divided 
into the following four groups : — 

I. Since notice to a public officer is required to be given only in respect of any act 
purporting to be done by him in hia official capacity , no notice is necessary where the. , 
act done by him ia not vHthin hia aphere of dxdiea* Thus whore a public officer took 
possession of property which he had no authority to seize and was sued for trespass, it 
was held that the suit was not against him in his official capacity, but as a private indivi- 
dual, and therefore no notice was necessary (o). Similarly where the suit was one for 
damages for assault, the allegation being that the plaintiff, a sub-overseer, was 
assaulted by the defendant who was his superior officer in a fit of anger, it was held 
that the act complained of was not an act purporting to be done by the defendant 
in his official capacity, and therefore no notice was necessary (p). On the same 
principle whore a suit was brought to recover money due on a promissory note from 
a minor under the Court of Wards, and the Collector was appointed guardian ad htem 
of the minor, it was held that no notice was necessary as the Collector was on the 
record merely for the protection of the minor’s interests (g^). 

IL Since notice to a public officer is necessary only in respect of any act 
purporting to be done by him in his official capacity, it follows that the only 
class of suits in which it is necessary to give notice to a public officer is where 
the suit is founded upon tort, in other words, where the suit is in respect of a 
wrong committed by him in the discharge of hia official duties, and that no 
notice is necessary if the suit is founded upon contract (r), or any other cause of 
action (s). 

Illustrations. 

(1) Suit founded upon contract. — A sues B, a public officer, to recover the price 
of certain timber supplied by him to B. No notice is necessary, for the suit is 
not in respect of any tort or wrong done by B, but is one for damages for 
breach of a contract : Bajmal v. Hanmarvt (1896) 20 Bom. 697. 

(2) Suit founded upon a contract implied in law. — A suit against a public officer 
for the recovery of money paid to him under protest is one sounding substantially 
in tort, though in form it is one for money had and received. Notice, therefore, 
of such a suit must bo given before the suit is instituted : Cecil Cray v. The 
CantonmcTit Committee of Poona (1910) 34 Bom. 683. See Indian Contract Act, 

8. 72, ill. (b). 

(3) Suit founded upon other causes of action. — No notice is necessary in a suit 
against the Official Trustee to determine the rights of beneficiaries to trust funds 
in his hands. The reason is that such a suit is not in respect of any wrong or tort 
committed by the Official Trustee in the discharge of his official duties : 

Shahebzadee v. Fergusaon (ISBl) 7 Cal. 499. 

III. A suit may be one founded upon tort as stated in Rule II above, but the 
* wrongful act complained of may have been done inadvertently or it may have 


( 0 ) Ganoday.NaliniildmSQ Cal. 28. 

8^^ Rutf^ain v. Lewis (1910) 7 AU. L. J. 

(7) AnaniWaman v. Ramasami (1^) 11 Mad. 817. 


(r) Bhau v. Nana (1889) 13 Bom. 842; Sardar 
Singji y. Oanpat (1890) 14 Bom. 896; 
Rafmal v. Banmant (1896) 20 Bom. 697. 

(•) ShoMbeadee v. kergusson (1881) 7 €a2. 499. 
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S« 8(K done mala ftde, that is malioiouely or diehonestly. XI the wrong is done 

tTMdverie'ntly, there is no doubt that notioe is neoessary under this section. But 
thete is a conflict of decisions as to whether notice is necessary under this section 
when the public officer acts mala fide^ that is, maliciously or dishonestly, in the 
discharge of his duties, it being held in some cases that it is not (t), while in others 
that it is (u). The cases in which it is held that notice is not necessary proceed on 
the ground that an act done mala fide by a public officer cannot be said to be an 
act purporting to be done by such public officer in his official capacity ” within 
the meaning of this section. On the other hand, the cases in which it has been 
held that notice is neoessary proceed on the ground that the section makes no 
distinction between acts done bona fide and acts done mala fide and that notioe 
is neoessary in every case of tort done by a public officer provided it was in the 
discharge of his duties. Thus where a suit was brought against a police officer, 
the action complained of being that he searched the house of the plaintiff, dragged 
him to the thana, and detained and kept him in confinement for several hours 
malioiously and without cause, it was held that the officer having acted illegally and 
in bad faith could not be said to have acted in his capacity aa a public officer and 
therefore no notice was necessary (v). Similarly, where a suit was brought against a 
District Magistrate and two officers of Police for conspiracy and malicious arrest 
and search, it was held that the suit was one in which the public officer was sued 
in respect of an act done in bad faith and therefore no notice under this section 
was required (w). On the other hand, in Jogendranath Boy v. Price (x) where the 
plaintiff sued a District Magistrate for damages for illegal and malicious arrest 
under a warrant, it was, hold that though the act was said to be done maliciously, 
notioe was required to be given under this section. The Court said, “ The section 
does not seem to us to warrant the drawing of a distinction between acts of this 
kind done inadvertently or otherwise.” Following the above decision, it was held 
by the High Court of Allahabad in a suit against a Police Officer xo recover certain 
books seized by him in a search, the seizure of which was denied, that notice 
was necessary under this section (y). In a recent Madras case (z), A brought 
a suit against B and attached before judgment’ certain wood belonging to B. 
Thereafter the village munsif sold the said wood for arrears of revenue duo from B 
though there was no necessity to sell the whole, and after retaining the amount due 
for arrears of revenue handed over the balance of the sale proceeds to B, although he 
had Knowledge of the attachment. Thereupon A brought a suit against the village 
munsif for damages, alleging that the munsif colluded with B and paid the balance 
of the sale-proceeds to him. The Court foimd that the munsif was aware of the 
attachment and that he dishonestly and fraudulently paid over the balance of the 
sale-proceeds to B. On the question of notice under this section, it was held by a 
Full Bench of the Madras High Court that the munsif was entitled to notice under 
this section, although he acted mala fide in the discharge of his duties. 


(t) Bhdhtbzadee v. Fergusaon (1881) 7 Cal. 499, 
per Cunningham, J.; Mufiammad y, Parma 
Lai (1904) 26 All. 220, per Benarjl, J. ; 
Raghubana Sa?Mi v. PhooC Kumari (1905) 
82 Ca.\. 1180, per Mukorjee, J.; Peary Mohun 
Dot V. WeHon (1906) 16 Col. W. N. 145 
per Fletcher, J,, reversed on merits on ap- 
pend); tUinofihod V. T?ie Municipality of 
Lakor (188^ 8 Bom. 421. 

(tt) Jogendranath Roy, v Price (1897) 24 Cal. 584 ; 

Reddi v. Subbiah (1918) 41 Jiad. 
792 (F*B,); T?ie CoUeotor of Bijnor v. 
Munuvar (1880) 3 All. 20; Bhaiwar Mall 
V. Abdul Latif (1907) 20 All. 667: Boc^iAu 
Singh v* Jafer Beg (1916) 13 All. L. J, 


788 ; Jugul Kiahore v. Jugul Kiahore (1911) 
83 All. 640 ; Cecil Gray v. The Canton- 
ment Committee of Poona (1910) 34 Bom. 
683 ; Chhaganlal v. Tfie Collector of Kaira 
(1910) 85 Bom. 42, per Cbandayarkar, J.: 
Vadapalli v. Taraguvenkata (1901) Madras 
High Court, Second Appeal No. 1646 of 
1901. 

(v) Muhammad v. Panna Lai (1904) 26 All. 220. 

(m7) Peary Mohan Daa v. VCeston (1906) 16 Cal. 
N. 146. 

(x) (1897) 24 Cal. 684. 

(y) Bhatoar MaUy. Abdul Latif {1907)29 AM, 667. 
(r) Koti Reddi v, Subbiah (1918) 41 Mad, 792. 
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IV. Where the suit is one founded upon tort, notice must be given whether the S# 80. 
relief sought is for damages or merely for a declaration that the act complained 
of is against the provisions of law and therefore illegal (a). 

Notice In suits for Injunction. — Where a suit is brought against a public 
officer for an injunction to restrain him from doing an act threatened to bo done by 
him, no notice is necessary to be given under this section. The reason is that this 
section applies where a relief is sought in respect of an act done by a public officer, 
and not where relief is sought in respect of an act not yet done, but threatened to he 
done (6). It must, however, bo noted that the words “act purporting to be done *’ 
relate to a public officer and not to the Secretary of State, Therefore, notice must be 
given to the Secretary of State, even though the suit against him may bo one for an 
injunction (c), unless the circumstances of the case are such that if notice has to bo 
given and the plaintifE has to wait for two months, irreparable injury may 
be done to him in the meantime (d). Following this view, it has been 
held that where in a case of dispute between the plaintiff and the Government 
as to the title of certain land the plaintiff gave notice to the Secretary of State 
of an intended suit for a declaration of title as required by this section, but during 
the currency of the notice the Government threatened to demolish the structure on 
the land, the plaintiff was entitled to institute a suit even before the expiry of 
two months from the date of the notice for a declaration of title and for an injunction 
restraining the Government from demolishing the structure. The Court said : “ It is 
small gain to a private person to enact that he may have redress against a defendant 
after two months’ notice if, during the currency of the two months, the defendant is 
allowed to make redress impossible. The right of suit, which is expressly granted by 
the Legislature, cannot, in reason, be deferred until its exercise has become 
illusory” (c). 

The mere fact that tho plaintiff sues for an injunction and in the alternative for 
damages is no ground for requiring a notice to bo given if tho necessity really exists 
for an injunction (/). 

Death of complainant after notice but before suit. — Notice is given by 
A under this section to the Secretary of State of a proposed suit. A dies before the 
institution of tho suit. The notice by ^ does not enure for the benefit of his legal 
representative, and ho must give a fresh notice under this section before instituting 
the suit (gr). 

Amendment of plaint. — Whore notice of a proposed suit is once given, it is not 
necessary to give a fresh notice of two months if the plaint has to be amended owing 
to discovery of facts not within the plaintiff’s knowledge at tho time of the institution 
of the suit {h). But no amendment will bo allowed if the effect of the amendment 
will be to convert the suit into another of a different character, e.gr. , a suit based on negli- 
gence into one based on nuisance. In such a case a fresh suit must bo brought after 
giving fresh notice as required by this section (i). 


(a) V. Th^ CcMector of Kaira (191C 

... ^ 86 Bom. 42. 

(&) Sundaru v. NcUini (1909) 36 Oai 

“ / \ o 

CO of State v. KaMehan (1912) 8 

Mad. 118. A fortiori where the case 1 
one Ip which no injunction can be olaime< 
n « a«ainflt tho Secretary of Stat< 
^^rxPand^ng v. Secretary of State (1903 
ifTi o , -com, 424, 460. 

V ) Secretary of State v, Cfajanan (1911) 85 Boir 


802 : Sakharam v. Secretary of State (1912) 
14 Bom. Xi. B. 863. 

(«) Secretary of State for India v. Qvlam Raeul 
(1916) 40 Bom. 392. 

(/) Naqinlal v. Officiai AeHgnee (1912) 14 Bom. 
L. B. 1148, 1158. 

(^) Baohehu V. Secretary of State (1902) 25 All. 187. 
(A) Ezra v. Secretary of State (1908) 80 Cal. 86, 
72. 

(0 Molnemy v« Secretary of State (1911) 88 Gal. 
707* 
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' Notice to Collector.— A CoUeotot Is entitled to notice under this section 
of a suit for damages in respect of an act done by him in his offioia capacity as agen 
of the Court of Wardsi but he is not entitled to such notice if he is sued or joined as a 
party, not by reason of any act purporting to be done by him in his ofacial capaoi y 
but merely for the protection of a minor’s title (j). 

Notice to Cantomaent Committee — A Cantonment Committee constituted 
.under the Indian Cantonments Act, 1889, is a “ pubUc officer” within the meaning 
of this section (/.;). 

Notice to OMIclal Asalenee.— No notice is necessary to the Official Assignee 
in a suit to restrain him by an injunction from selling goods claimed by the p am i 
to belong to him (1). 

Limitation. — In computing the period of limitation prescribed for a suit 
under this section, the period of the notice should be excluded (m). 

Place of suing See notes to s. 79, “Jurisdiction,” on p. 209 above. 


81 . [Ss. 427, 428.] In a suit instituted against a public 
” officer in respect of any act purporting 

Exemption from arwat Jr . 

and personal appearance. ]^0 (JqxI© by n im 111 JllS OlllCiai CapaClby 

(a) the defendant shall not be liable to arrest nor his 
property to attachment otherwise than in 
execution of a decree, and 

(h) where the Court is satisfied that the defendant 
cannot absent himself from his duty without 
detriment to the public service, it shall exempt 
Tiitti from appearing in person. 

“Otherwise than in execution of a decree. “-The object of clause 
(a) is to exempt a defendant who is a public officer from mesne arrest and his 
property fromrmesne attachment. See O. 27, r. 8, 


82 . 


• Execution of decree. 


[S. 429.] (1) Where the decree is against the Secre- 

tary of State for India in Council or against 
a public officer in respect of any such act 
as aforesaid, a time shall be specified in the decree within 
which it shall be satisfied ; and, if the decree is not satisfied 
within the time so specified, the Court shah, report the case 
for the orders of the Local Government. 

(2) Execution shall not be issued on any such decree 
nnlftaa it remains unsatisfied for the period of three months 
computed from tlie date of such report. 


fC AtMfUhctriiVMn v, RatMsafiti (1888) 11 M&d. 

V. Nana (1889) 13 Bom. 343. ^ 
Oeeil Orav v. Ths CarUonm^t C/mmiUee of 
' Poofw»(i9lO) 84 Bom. 688. * ^ 

(I) NaginM Official Aatiffnee (1012) 14 Bom. 


(m) Act, 1008, B. 16 

Bailway v. Baw DhamhiXt Lai (1917 
P. B. no^ 62, p.l87. 
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Suits by Aliens and by or against Foreign and 
Native Rulers. 


88. [s. 430.] (1) Alien enemies residing in British 
_ India with the permission of the Governor- 

General m Council, and alien mends, 
may sue in the Courts of British India as if they were subjects 
of His Majesty. 


Ss. 

83,84 


(2) No alien enemy residing in British India without 
such permission, or residing in a foreign coimtry, shall sue 
in any of such Courts, 

Explanation . — ^Every person residing in a foreign coun- 
try the Government of which is at war with the United King- 
dom of Great Britain and Ireland, and carrying on business 
in that country without a license in that behalf under the 
hand of one of His Majesty’s Secretaries of State or of a Secre- 
tary to the Government of India, shall, for the purpose of sub- 
section (2), be deemed to be an alien enemy residing in a foreign 
country. 

Allen enemy* — As to who are alien enemies, see the undermentioned caso(n), 

Allen enemy residing In British India: with permission of Government 

of India* — A filed a petition in the Allahabad High Court for judicial separation 
against her husband, T he parties were Germans, and the petition was filed while 
England was at war with Germany. At the time of filing the petition, A was residing in 
Lucknow apparently with the permission of the Government of India, while her husband 
was in Germany. After filing the petition, A applied for an order directing the 
summons together with a copy of the petition to be sent to the Probate, Divorce and 
Admiralty Division of the High C ourt in England for transmission to the Foreign 
Office for service upon the respondent. The Court granted the application (o). 

Limitation. — Where the right of alien enemies to sue is suspended by an order 
of the Government, the period during ]vhich the right is suspended is not to bo excluded 
from the time prescribed by the Limitation Act for the suit (p). 


84. [s. 431.] (1) A foreign State may sue in any 
When foreign States may CoUlt of British India C 

Provided that such State has been recog- 
nised by His Majesty or by the Governor-General 
in Councd. 


Provided, also, that the object of the suit is to enforce 
a private right vested in the head of such State or in any 
officer of such State in his public capacity. 


(n) Janson v, Dri^onUin Consolidated Mines, lAd, 

[1902] App. das, 484, p. 606. 

(o) AngeHua v. Joseph (191 r) 89 All. 


, 877 . 


(p) DetUseh Jsiatirhe Bank v. Eira LdU (1019) 
46 Ce], 626. 
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Ss. 

64 , 85 . 


(2) Every Court shall take judicial notice of the fact 
that a foreign State has or has not been recognized by His 
Majesty or hj the Governor-General in Council. 

Proviso (a) to 8Ub«sectlon (i)* — ^The second proviso to the corresponding 
B. 431, C* P* C., 1882, ran as follows : — 

“ Provided that the object of the suit is to enforce the private rights of the head or 
of the subjects of the foreign State.” 

The language of that proviso was liable to be construed as conferring upon the 
head of a foreign State a genoralpower to litigate in respect of the private rights of his 
subjects. Such, however, was not the object, and the language has accordingly been 
modified to make it clear that the object of litigation by a foreign State must be the 
enforcement of a private right vested in the head of the State or in an officer of the State 
as such. 

Private rlg^ht vested in the head of a State. — That is, those private rights 
of a State that must be enforced through a Court of Justice as distinguished from its 
political rights (g). 

85 . [s. 432.] (1) Persons specially appointed by 
order of tbe Government at the request of 
any Sovereign, Prince or Puling Chief, 
whether in subordinate aUiance with the 

or defend for prinoeB or British Government or otherwise and 

whether residing within or without Bri- 
tish India, or at the request of any person competent, in the 
opinion of the Government, to act on behalf of such Prince or 
Chief, to prosecute or defend any suit on his behalf, shall be 
deemed to be the recognized agents by whom appearances, 
acts and applications under this Code may be made or done 
on behalf of such Prince or Chief. 

(2) An appointment under this section may be made for 
the purpose of a specified suit or of several specified suits, 
or for the purpose of all such suits as it may from time to time 
be necessary to prosecute or defend on behalf of the Prince 
or Chief. 

(3) A person appointed under this section may autho- 
rize or appoint persons to make appearances and applications 
and do acts in any such suit or suits as if he were hims elf a 
party thereto. 

Recognized agents specially appointed under this section.— This section 
is an enabling section. It enables a Sovereign Prince or Ruling Chief to prosecute or 
defend suits through recognized agents specially appointed in that behalf ; it does 


iq) Hajon v. Tor Stngh (1886) 11 Cal. 17. 
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not prevent the institution of a suit by a Sovereign Prince in his own name or 
through a recognized agent appointed under 0. 3,r. 2 [Code of 1882, s. 37] (r), 

A plaint in a suit instituted on behalf of a Ruling Chief is signed by A*B, At the 
time of signing the plaint A,B. was not specially appointed to sue on behalf of the Chief 
under this section. The plaint is nevertheless valid, it A. B, is subsequently appointed 
to sue on behalf of the Chief, and if the appointment is made before the expiration of 
the period of limitation prescribed for the suit ( 5 ). 


Ss, 

85, 86. 


A Political Agent not specially appointed under this section cannot sue on behalf 
of a Prince 

Discovery* — A foreign State is not exempt from giving discovery (tt). 


86. [s. 433.] (1) Any such Prince or Chief, and any 

Suits against Princes, ambassador Or envoy of a foreign State, 
^voyL may, with the consent of the Governor- 

General in Council, certified by the signa- 
ture of a Secretary to the Government of India, but not with- 
out such consent, be sued in any competent Court. 

(2) Such consent may be given with respect to a specified 
suit or to several specified suits, or with respect to all suits 
of any specified class or classes, and may specify, in the case 
of any suit or class of • suits, the Court in which the Prince, 
Chief, ambassador or envoy may be sued ; but it shall not 
be given unless it appears to the Government that the Prince, 
Chief, ambassador or envoy — 

(a) has instituted a suit in the Court against the 
person desiring to sue him, or 

(&) by himself or another trades within the local 
limits of the jurisdiction of the Court, or 

(c) is in possession of immoveable property situate 
within those limits and is to be sued with refer- 
ence to such property or for money charged 
thereon. 


(3) No such Prince, Chief, ambassador or envoy shall 
be arrested under this Code, and, except with the consent of 
the Governor-General in Council certified as aforesaid, no 
decree shall be executed against the property of any such 
Prince, Chief, ambassador or envoy. 


(r) MaMraia of Bharalprif v. Kaohsru (1897) 
y '» Chunder v. lahan Chunder 

(1884) 10 Cal. 186. 

(«) Mahu^ja of Rewah v. Swxmi Saran (1003) 
25 All. 685. 


it) Vsnkotrao v. Madhavrtw (1887) 11 Bom. 63, 
(tt) Un-Usd States of America v. Wagner (1867) 
2 Ch. App. 690; Republic of Peru v. 
Waguelin (1876) L. B. 20 Bq. 140. 
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(4) The Governor-General in Council may, by notifica- 
tion in’ the Gazette of India, authorize a Local Government 
and any Secretary to that Government to exercise, with res- 
pect to any Prince, Chief, ambassador or envoy named in 
the notification, the functions assigned by the foregoing sub- 
sections to the Governor-General in Council and a Secretary 
to the Government of India, respectively. 

(6) A person may, as a tenant of immoveable property, 
sue, without such consent as is mentioned in this section, a 
Prince, Chief, ambassador or envoy from whom he holds or 
claims to hold the property. 

Consent shall not be given ** unless It appears to the Government 

that*” — ^The words “ it appears to the Government that have been added in sub- 
seotion (2) to make it clear that the decision of the Government is final and not open 
to question by the Court. The contrary was assumed in the undermentioned cases (v). 

Consent must be obtained before institution of suit* — ^This section 
provides that a Sovereign Prince or Ruling Chief may be sued in any competent 
Court with the consent of the Governor-General in Council, Such consent must be 
obtained before the institution of the suit ; a consent given after the institution of the 
suit is not a sufficient consent under this section. If the consent is not obtained before 
the institution of the suit the Court should dismiss the suit, or, perhaps, allow the 
plaintifi to withdraw it with liberty to bring a fresh suit under 0. 23, r, 1 [Code of 1882, 
s. 373] 

Waiver of objection to want of consent* — It has been seen in the notes to 
8. 21 that where a Court has no jurisdiction at all to entertain a suit, the objection to its 
jurisdiction may be taken at any stage of the suit even though the defendant may 
have waived the objection ; the reason is that a defect in the jurisdiction cannot be 
cured by waiver. But if the case is one of irregular exercise of jurisdiction^ the defect 
may be cured by waiver on the part of the defendant. If a suit is instituted against a 
Sovereign Prince without the consent of the Governor-General in Council and the 
plaint* is admitted, the case is one of irregular exercise of jurisdictiony and if the defen- 
dant fails to object to the institution of the suitin his written statement, and does not 
object until the suit is ripe for hearing, he will bo deemed to have waived the objec- 
tion and will be precluded from taking the objection at a later stage of the suit (a;). 
It was so held by the High Court of Bombay after an exhaustive review of the authori. 
ties on the subject. This view has been dissented from by the High Court of Madras on 
the ground that the recognition of cases of waiver, as excepted form the ordinary pro- 
visions of International Law as understood in England, cannot be imported into the 
clear language of the Indian Code’*(y). The fact that a Sovereign Prince chooses to 
waive his privilege in one suit does not preclude him from pleading it in another 
suit (z). 


(r) Beer Ohunder v. Baj Coomar Nobodeep Chunder 
(1888) 9 Cal. 636 ; Maha/raja 6f Jaipur v. 
Mji Sahai (1907) 29 All. 879. 

{w) Ohandulal v. Awad bin Umar (1897) 21 Bom. 
851, 855-66. 

(w) Ohandulal v. Atoad bin Umar (1897) 21 Bom. 
851* Ai o what amount* to a submission 


to Jurledlctlon, see Mighel v. Sultan of 
Johors [1898] 1 Q. B. 149. 

(y) Narayana v. The Cochin Sircar (1916) 39 

Mad. 601. 

(z) Beer Chunder v. Raj Coomar Nobodeep Chunder 

(1883) 9 Cal. 635. 
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INTERPLBAlJllti BUITS.^ 

Money charged on immoveable prbperty.-rUnless maintenance has been Ss. , 
made a charge upon immoveable property* a mere claim for maintenance is not a '86 *88 
claim for money charged on immoveable property within the meaning of sub-section 
(2)* cl. ( 0 ) (a). 

5uit against Ruling Chief in his private capacity — Tiie provision of this 
section apply whether the suit is brought against a Ruling Chief in his Sovereign 
capacity or in his private capacity such as. a trustee of a temple in British India (fe). 

Sovereign Prince. — The Maharaja of Hill Tipperah is a Sovereign Prince within 
the meaning of this section, in that the Tipperah State governs itself without dependence 
on any foreign power. It makes and administers its own laws, and the Maharaja 
admittedly exercise the power of life and limb within his own territory,” Its 
acknowledgment of the British Government as the paramount power, and the nazar 
paid on the recognition by that Government of succeeding Maharajahs, do not take 
away from it the status of a Sovereign State (c). 

Ruling Chief. — The Desai of Patadi is a Ruling Chief within the moaning of 
this section (d). The Kurundwad Jahageerdars are also Ruling Chiefs (e). 

Sub"8ectlon (4). — For notifications issued under this sub-section, see General 
Statutory Rules and Orders, Vol. I, pp. 625-63S. 

87. [s. 434.] A Sovereign Prince or 

oueF8‘Mp°itif/tS“uits”'* RuUng Chief may sue, and shall be sued, 
in the name of his State : 

Provided that in giving the consent referred to in the 
foregoing section the Governor-General in Council or the 
Local Government, as the case may be, may direct that any 
such Prince or Chief shall be sued in the name of an agent or 
in any other name. 

Interpleader. 

88. [S. 47o.] Where two or more persons claim ad- 

versely to one another the same debt, sum 
be“i?SltSted. of money or other property, moveable or 
immoveable, from another person who 
claims no interest therein other than for 
charges or costs, and who is ready to pay or deliver it to the 
rightful claimant, such other person may institute a suit of 
interpleader against all the claimants for the purpose of 
obtaining a decision as to the person to whom the payment 
or delivery shall be made, and of obtaining indemnity for 
himself : 


(а) 9 Cal. 585, supra, der (1888) 9 Cal. 686. 

(б) Narayana v. The Cochin Sircar (1918) 88 (d) Kambhai v, Himateinghii (1884) 8 Bom. 416. 

Mad. 686, affmd. (1916) 89 Mad. 661. (a) Kriehnaji v. Secretary of State (1918) 21 Bom. 

(c) Beer Chunder v.;Jtai Cocmar jifebodeep Chun’' Ii. B. 376. 
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Provided that where any suit is pending in which the 
rights of all parties can properly be decided, no such suit of 
interpleader shall be instituted. 

English Law.— Compare B. S. C., O. 67, rr. 1, 2. 

Chans^es In the aectlon. — This section corresponds with s. 470 of the Code of 
1882 except in the following particulars : — 

(1) The words ** the same debt, sum of money or other property, moveable or 

immoveable ” have been substituted for the words “ the same payment 
or property.” 

(2) The words “ who claims no interest therein other than for charges or 

costs’* have been borrowed from R. S. C.. 0. 57, r. 2, and have been 
substituted for the words “ whose only interest therein is that of a 
mere stakeholder.” 

Procedure. — ^As to procedure in interpleader suits, see O. 36 below. 

What Is an interpleader suit. — An interpleader suit is one in which the 
real dispute is between the defendants only and the defendants interplead^ that 
is to say, plead against each other instead of pleading against the plaintiff as in an 
ordinary suit. In every interpleader suit there must be some debt or sum of money 
or other property in dispute between the defendants only, and the plaintiff must be 
a person who claims no interest therein other than for charges or costs and who is 
ready to pay or deliver it to such of the defendants as may be declared by the Court 
to be entitled to it. Thus suppose certain property is claimed by A as well as by B, 
and JC is in possession of that property and claims no interest in the property himself 
and is ready and willing to deliver it to such party as may be declared by the Court 
to be the rightful owner of it, X as plaintiff may institute an interpleader suit against 
A and B as defendants. In such a case X will, as a rule, be dismissed from the 
suit at the first hearing after his costs are provided for, and A and B will be left to 
interplead and to fight the matter out between themselves exactly as if one of them 
was plaintiff and the other was defendant (O. 36, r. 4). But before the plaintiff is 
dismissed from the suit, he must deposit the property in dispute in Court (0. 36, r. 2), 

Who claims no Interest other than for charges or costs. — A railway 
company which claims no interest in goods in its possession other than a lien on the 
goods for wharfage, demurrage and freight, may institute an interpleader suit, where 
the goods are claimed by two persons adversely to each other ( / ). 

A holds in his hands a sum of Rs. 5,000 which is claimed by B and C adversely to 
each Other. A institutes an interpleader suit against B and (7. It is found at the 
hearing that A had entered into an agreement with B before the institution of the 
suit that if B succeeded in the suit he should accept from A Rs. 4,000 only in full 
satisfaction of his claim. The suit must bo dismissed, for A has by virtue of the 
agreement, an interest in the subject-matter of the suit {g), 

A suit must not be regarded as an interpleader suit and subject therefore to 
the provisions of thi section, merely because otic of the reliefs claimed by the 
plaintiff requires the defendants to interplead together concerning certain claims. 
The Court must have regard to all the prayers of the plaint to determine the exact 
nature of the suit (A). 


(f) Bonibapand Saroda Rg* Co. v. Sassoon 
18 Bom. 281 ; AUstiborough v. St, 
rinses Docks (1878) 8 0. P. D. 450. 



(g) Murrietta v. South AmcHoan Co, [1898] 82 
L. J. Q. B. 890. 

(A) Juggannmh v. Tulka Kera (1908) 82 Bom. 692. 



221 


PART V. 

Special Proceeding's. 

Arbitbation. 

89 . {NewJl ( 1 ) Save in so far as is otherwise pro- 
vided by the Indian Arbitration Act, 1899, 

Arbitration. time being in 

force, all references to arbitration, whether by an order in a 
suit or otherwise, and all proceedings thereunder, shall be 
governed by the provisions contained in the second Schedide. 

(2) The provisions of the second Schedule shall not affect 
any arbitration pending at the commencement of this Code, 
but shall apply to any arbitration after that date under any 
agreement or reference made before the commencement of 
this Code. 

Arbitration* — -The provisions of the Code ^of 1882 relating to arbitration have 
been transferred with certain modifications to a separate Schedule “in the hope that 
at no distant date they may be transferred into a comprehensive Arbitration Act.” 
See Sch. II. 

Indian Arbitration Act, IX of 1899 — Application of the Act. — The 

Act came into force on the first day of July 1899. It relates to “ arbitration by 
agreement without the intervention of a Court of Justice,” that is to say, to private 
arbitrations only. Sec. 3 of the Act provides that sections 623 to 620 of the Code 
of 1882 [now paras. 17, 19 and 20 of Sch. II] shall not apply to any submission or 
arbitration to which the Act applies. The question then arises, to what cases does the 
Act apply ? Sec. 2 of the Act provides that the Act “ shall apply only in oases where, 
if the subject-matter submitted to arbitration were the subject of a suit, the suit could, 
whether with leave or otherwise, bo instituted in a Presidency town.” The terms 
of that section show that two conditions must be present before the provisions 
of the Arbitration Act can be applied to an agreement to refer matters in dispute to 
arbitration, namely,( 1 )that there must bo no suit pending in respect of,those matters (i) 
[note the words “could be instituted”], and (2) that the case must be one in 
respect of which if either party wanted to bring a suit the suit could be instituted 
in a Presidency town. It is only in those cases that the Arbitration Act applies. 
In other cases the provisions of paras, 17, 19 and 20 of Sch. II apply. 

See. 2 of the Arbitration Act empowers the Local Government, with the pre- 
vious sanction of the Governor-General in Council, to declare the Act applicable 
to local areas other than Presidency towns as if they were Presidency towns. 

••Any other law for the time being: In force. •• — This, it has been held, 
has reference inter alia to the provisions of O. 23, r. 3 : see notes to O. 23, r. 3, 
“ Adjustment : submission and award.*’ 


(0 Bamjidff v. Howst (1907) 86 ()al. 199 200; P«ruri v,, Qullapudi (1909) 34 Bom. 872. 373. 
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The expression “ any other law ” has also reference to the rule of law which 
enables a party to institute a regular suit on an award. , Thus a “ submission ** 
under the Arbitration Act [s. 4] m^ans a written agreement to submit differences 
_ to arbitration. If the agreement is not in writing, and an award is made, a 
suit, it is submitted, may be brought on the award. As to the form of a suit 
on an award, see Sch. I, App. A form No. 10. See also notes to Soh. II, para. 20, 
** This paragraph is no bar to a regular suit to enforce an award.’* 

In this connection may bo noted the provisions of s. 30 of the Specific Relief Act 
of 1877, by which it is enacted that the provisions of Chapter II of the Act relating 
to the specific performance of contracts shall mutatia mutandis apply to awards. 
See Pollock and Mulla’s Indian Contract and Specific Relief Acts, notes to s. 30 
of the latter A^ct. 

Special Case. 

90 . [_New.'\ Where any persons agree in writing to 

state a case for the opinion of the Court, 
opiw?^ofol^ then the Court shall try and determine the 

same in the manner prescribed. 

See O. 36 below, of which the rules correspond with ss. 627-631 of the Code of 
1882. 

Re-opening of case * — It is settled practice that where a special case is stated by 
consent, it can only bo re-opened by mutual consent ( j). 

Suits relating to Public matters. 

91 . [JVew.] ( 1 ) In the case of a public nuisance the 

, Advocate-General, or two or more persons 

Public nulflanoea. t i i t j i j • ^ 

havmg obtamed the consent m writmg of 
the Advocate-General, may institute a suit, though no special 
damage has been caused, for a declaration and injunction or 
for such other rehef as may be appropriate to the circum- 
stances of the case. 

(2) Nothing in this section shall be deemed to limit or 
otherwise afEect any right of suit which may exist independ- 
ently of its provisions. 

This section is new. It creates a right of action where there was none before. 

Remedies for a public nuisance. — ^Nuisances are of two kinds — (1) public 
and (2) private. 

A public nuisance is an act or illegal omission which causes any common 
injury, danger or annoyance to the public or to the people in general who dwell or 
occupy property in the vicinity, or which must necessarily cause injury, obstruction, 
danger or annoyance to persons who may have occasion to use any public right 
[Indian Penal Code, s. 268]. 


(i) Mohiev. Scott (1910) 48 Pom. 281, 298. 
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Where a person commits a public nuisance— 5, 91* 

(a) he is liable to criminal prosecution under the Indian Penal Code ; 

(b) he may be proceeded against under this section ; 

(c) he is liable to damages in a suit at the instance of a private individual 

who suffers special damage by reason of the nuisance^ that is, damage 
beyond what is suffered by him in common with all other persons 
* affected by the nuisance (A;). 

These remedies, it is conceived, are concurrent. The institution of a criminal 
prosecution does not bar a sui under this section (I), nor does the institution of a suit 
under this section bar a criminal prosecution, though cases can be conceived where 
the Advocate -Qoneral may, in the exercise of his discretion, refuse his consent 
under this section where a criminal prosecution is pending in respect of the same act 
or omission. 

Illustrations, — A keeps his horses and waggons standing for an unreasonable 
time in the highway. 

(a) This is a public nuisance for which a criminal prosecution may be 
instituted against A» 

(b) Further, a suit may bo instituted against A under the present section by 
the Advocate-General, or by two or more persons with the consent in writing of the 
Advocate-General, though no special damage has been caused, for an order requiilng 
A to abate the nuisance, and for an injunction restraining him from continuing the 
nuisance. If the nuisance is repeated or continued, notwithstanding the injunction, 
he is liable for contempt where the decree granting the injunction is passed by a High 
Court (m), or he may be proceeded against under O. 21, r. 32, below, or he may be 
punished with imprisonment or fine or both under s. 291 of the Penal Code. 

(o) If the horses and waggons are kept standing opposite a man’s house, so 
that the access of customers is obstructed, the house is darkened, and the people in 
it are annoyed by bad smells, a suit may be brought against A by the occupiers for 
damages, the damage so caused being sufficiently special to entitle them to maintain 
the action {n). The mere fact that a suit has been instituted under this section 
against A by the Advocate -General at the relation of the occupiers, or by the 
occupiers themselves as plaintiffs with the consent of the Advocate- General, will not 
preclude the occupiers from maintaining a private action against A for the 
special damage caused to them. Quaere whether they can claim damages for 
the special damage in a suit brought under this section? It is conceived 
they cannot. It is submitted that the words “ such other relief as may be 
appropriate ” do not include such damages. In England, however, persons 
who have suffered special damage from a public nuisance may join the At- 
torney-General as a co-plaintiff in a suit brought by the Attorney-General at their 
relation, and the Attorney-General may claim an injunction, and the persons specially 
damnified by the nuisance may claim damages (o). The present section does not 
warrant such a procedure in India. The suit coi^mplated by this section is a suit of a 



(*) V. Groves (1794) 1 Bsp. 148 ; Winter- Joyce on Injunction, 130. 

hcUom V. Lord Derby (1807) L. B. 2 Ex. (tn) See Koohappa v. Sochi Devi (1903) 26 Mad. 494. 
316 ; Satku V. Ibrahim (1^78) 2 Bom. 467 ; (n) Benjamin v. Storr (1874) L. B. 9 C, P. 400 ; 

Bhawan Singh v. NaroUxm Singh (1909) Poorobashi Pal v. Bhoobun Chunder Dev 

m n -All. 4^. (1874) 21 W. B. 408. 

(0 Attomey-Gmeral v. Proprietor . of the (o) See, for instance, Attorney General v. Logem 

Bradford Canal (ia66> B. Jt. Eq. 71. [18911 2 Q. B. 100., 
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S« 9 1 « public nature, exclusively brought to vindicate a public right. Tbe section finds its 
place in the Part headed Special Proceedings’* under the division “Suits relating 
to public matters,” and this affords a sufficient indication of the object of the section. 

Nature of proceed lng:8 under this section. — Proceedings for a public 
nuisance in England were formerly commenced by an Information filed by the 
Attorney-General in the High Court of Chancery. They are now instituted by action 
in the High Court of Justice [see R. S. C., O. 1, r.l ]. The action may be brought like 
the Information — 

(1) by the Attorney-General acting ex officio, or 

(2) by the Attorney- General at the relation of a private individual. 

Under the present section, a suit for a public nuisance may be instituted — 

(1) by the Advocate-General acting ex officio, or 

(2) by the Advocate-General at the instance of relators, or 

(3) by two or more persons having obtained the consent in writing of the 

' Advocate-General. 

Difference between suit by Advocate -General acting ex officio and suit by him a 
the relation of private individuals, — Except for the purposes of costs, there is no 
difference between an ex officio suit and a suit at the relation of private individuals. In 
both cases the Sovereign, as parens patriae, sues by the Advocate-General (p). 

When the Attorney- Oonoral proceeds at the relation of a private person or a 
corporation he takes the proceeding as representing the Crown, and the Crown through 
the Attorney-General is really a party to the litigation. It is quite true that when 
the proceeding is taken at the relation of a subject, the practice is to insert his name 
in the proceedings as the relator, and to make him responsible for the costs 
but I do not think that this practice in any sense makes the relator a party 
I to the proceedings, although ho is responsible for the costs, any more than (to 
take a converse case) an infant, who brings an action, is responsible for the 
costs of it. If I am right, it would seem that the practice of making 
the relator directly responsible for the costs of the action had its origin not in 
the protection of the defendant, but of the Crown” (q), “ When once the matter is 
in the hands of the Attorney -General it becomes substantially a public proceeding, in 
which the Attorney-General, if there be no relator, becomes as prosecutor responsible 
for the costs, while if a relator is introduced, the responsibility for costs is upon the 
latter ” (r). 

Relator's interest in the suit. — “ A relator need not have a personal interest in 
the matter except as one of the public ; he need not, in fact, be himself damaged at 
all ” (s). 

Interest of persona suing with consent of Advocate- General. — Persons suing for a 
public nuisance with the consent of the Advocate-General under the section need not 
have any personal interest in the matter of the suit, except as members of the public. 
They are entitled to sue under this ||iption, “though,” to use the words of the section, 
*'■ no special damage has been cause’di [to them].” In the other words, they need 
not have a cause of action in themselves. 


(v) AOornsy-Osneral v. Cockermouth Local Board 106 per Vaughan Williams, J. 

(1874) L. R. 18 Bq. 172, per Jessel. M. R. (r) /&., p. 103, per Wiles, J. 

(ff) AUomey-Gen&ral v. Logan (1891) 2 Q, B. 100, ' («) Ib* 
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Injunction. — ^The following are some of the leading principle® by which the S. 9Jp 
Courts are guided in granting injunctions : — 

1. The injury complained of must be either irreparable or continuous {t). The 

remedy by way of injunction is therefore not appropriate for damage 
which is in its nature temporary and intermittent ( 2 ^^), or is accidental 
and occasional (v), or for an interference with legal rights which is 
trifling in amount and effect (w). 

2. “Apprehension of future mischief from something in itself lawful and 

capable of being done without creating a nuisance is no groundfor an in- 
junction ** (a;). “ There must, if no actual damage is proved, bo proof of 

imminent danger, and there must also be proof that the apprehended 
damage will, if it comes, be very substantial *’ (y). 

3. Though no substantial damage is proved, the Court may grant an injunction 

if the defendants claim the right to continue doing that which the Court 
has hold they are not entitled to do («). 

4. Where an illegal act is committed which in its nature tends to the injury of 

the public, an injunction will be granted to restrain the act without proof 
of actual injury to the public (a). 

6. Where the plaintiff has proved his right to an injunction against a nuisance^ 

it is no part of the duty of the Court to enquire in what way the defendant 
can best remove it ; the plaintiff is entitled to an injunction at once, and 
it is the duty of the defendant to find his own way out of the difficulty 
whatever inconvenience or expense it may i)ut him to. But where the 
difficulty of removing the nuisance is considerable, the Court may suspend 
the operation of the injunction for a time (6). 

0. No length of time can legalize a public nuisance. Though twelve years’ 
user may bind the right of an individual, yet the public have a right to 
demand the suppression of a nuisance aj)art from the length of time for 
which it may have continued (c). 

7. A public nuisance is not excused on the ground that it causes some con- 

venience or advantage [Indian Penal Code, s. 268]. 

Declaration.” — A suit may be instituted under this section by two or more 
Mahomedans for a declaration that they are entitled to carry tabuts in procession 
along a public road for immersion in the sea, against persons who obstruct them m 
doing so, and for an injunction restraining them from interfering in the exercise of their 
right (d). 

“Other relief.” — The removal of a public nuisance may be directed by the Court 
under this part of the section. 


(0 Attomey-Qeneral v. CwmJbridge Qas Consumer 
Co. (1868) b. R, 4 Ch. 71, 81. 

(u) Attomey-Qeneral v. Sheffield Qas Consumers 

Co. (1863) 3 D. M. Q. 304 ; Attomey-Qeneral 
V. Cambridge Qas Consumers Co, (1868) 
L. R. 4 Ch. 71. 

(v) Coolce v. Forbes (1867) I,. R. 6 Bq. 166. 

(tr) Qaunt v. Fynney (1872) L. R. 8 Ch, 8 Cr.; 
Llanduano Urban DUdriot Council v. Woods 
{1899] 2 Ch. 705. 

(«) Attomey-Qeneral v. Corporation of Manches- 
ter [1893] 2 C3h. 87 (a leading case on 
injunctions In guia timet action ). 

16 


(y) Fletcher v. Bealey (1884) 28 Ch. 688 at p. 698. 

(z) Attomey-Qeneral v. Action Local Board (1882) 

22 Ch. D. 221. 

(a) Attomey-Qeneral v. Shrewsbury Bridge Co, 

(1882) 21 C. D. 752. 

(b) Attorney -OeneraX v. Colney Lunatie Asylum 

(1868) L. R. 4 Ch. 146. 

(c) Municipal Commissioners of the Suburbs of 

Calcutta v. Mahomed AH (1871) 7 B. L. R. 
499; Weld v. Hornby (1806) 7 East 196 
199. 

(d) See Satku v. IbraMm (1878) 2 Bom. 467; 

Kandasami v. Subroya (1909) 2 Mad. 418. 



• Ss. 
91 , 92 . 
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Sllb«sect!oii (3)* — The Code of Criminal Procedure contains provisions for the 
removal of public nuisance by summary proceedings before a Magistrate (e). It has 
been held by the High Court of Calcutta that where special damage is caused to a private 
individual by a public nuisance, he has a right of suit against the person causing the 
nuisance for a removal of the nuisance, and a Civil Court may pass a decree for removing 
the nuisance^ notwithstanding that an order for the like purpose might be made by a 
Magistrate ( / ). This right is saved by sub-section (2). 

Instances of public nuisance — “ Public or common nuisance affect the 
King's subjects at large or some considerable portion of them, such as the inhabitants 
of a town; and the person therein offending is liable to criminal prosecution. A 
private nuisance affects only one person out of a determinate number of persons, and 
18 the ground of civil proceedings only” {g). Building over any part of a public street 
is K public nuisance, for such act must necessarily cause obstruction to persons who may 
^ have occasion to use their public right over the part encroached upon. The public is 
entitled to the full width of the public street, however wide it may be, and whoever 
appropriates any part of the street by building over it infringes the right of the 
public quoad the part built over (h). An obstruction is not the less a nuisance, 
because it is on a part of the street not commonly used, or otherwise leaves room 
enough for the ordinary amount of traffic (»). On the other hand, it has been held 
by the High Court of Calcutta, as regards tidal navigable rivers, that it is not any 
encroachment, however slight, that would constitute a public nuisance. “ It seems to 
us rather,” the Court said, ” that there must be some evidence that such encroach- 
ment causes one of the results specified in section 268 ” [of the Indian Penal Code] (j). 

Acts which merely offend the sentiments of a class do not amount to a public 
nuisance. In India it must often happen that acts are done by the followers of a creed 
which must be offensive to the sentiments of those who follow other creeds. Upon 
this principle it has been held that the placing of a Mahomedan symbol in the neigh- 
bourhood of a Hindu temple is not a public nuisance, though likely to cause annoyance 
to Hindus (X;). Similarly, it is not a public nuisance to expose on the verandah of a 
house meat cut up for a dinner, though it may annoy the feelings of Jains frequenting a 
temple close by the house (Z). But wilfully slaughtering cattle in a public street so 
that the groans and blood of the animals could be heard and seen by the passers-by is a 
public nuisance, for it must necessarily cause annoyance to every one of the passers-by 
Hindu, Kuropean Mahomedan or other, who was not utterly devoid, not merely of 
refinement, but also of all proper feelings (m)^ 


92. [S. 539.] (1) In the case of any alleged breach of 

^ any express or constructive trust created 

Public charities. r ii* r t 

for public purposes of a charitable or reli- 
gious nature, or where the direction of the Court is deemed 
necessary for the administration of any such trust, the 


( c) As to conditional orders by Magistrates for the 
removal of nuisances, 8ee^8. 133 to 143 of 
the Criminal Procedure Code. As to the 
power of a Magistrate to IsBue orders in 
urgent casei where a speedy remedy is 
desirable, boo. b. 144 of the same Code. 

( Raj Koofnar Singh Sahebzada {IS78) Z (^h 20. 
See also Jina Ranchod v. Jodha Ohella 
(1863) 1 B. H. C., A. C. 1, which appears 
to bo Imperfectly reported. 
ig) Pollock on Torts, 7th ed., p. 303. 


(A) Quesn-Bmpress v. Virappa Chetti (1897) 20 
Mad. 433. 

(i) Turner v. Ringwood Highway Board (1870> 
L. R. 9 Eq. 418. 

if) Jugal Dae v. Queen-Empreta (1893) 20 Cal. 
60&, dlBsentiug from dicta to the contrary 
in Umesh Cfiandra Ka^, In the matter of 
(1887) 14 Cai. 656. 

(Ar) MuUumxra v. Queen-Empress (1884) 7 Mad. 
690. 

(l) Queen- Empress v. Byramji (1888) 12 Bom. 437. 

(m) Queen-Empress v. ZakhCuddin (1888) lOAIl. 4. 
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Advocate-General, or two or more persons having an interest S. 92. 
in the trust and having obtained the consent in writing of the 
Advocate-General, may institute a suit, whether contentious 
or not, in the principal Civil Court of original jurisdiction or 
in any other Court empowered in that behalf by the Local 
Government within the local limits of whose jurisdiction the 
whole or any part of the subject-matter of the trust is situate 
to obtain a decree — 

(а) removing any trustee ; - - - 

(б) appointing a new trustee ; 

(c) vesting any property in a trustee ; 

(d) directing accounts and inquiries ; 

(e) declaring what proportion of the trust-property or 

of the interest therein shall be allocated to any 
particular object of the trust ; 

(/) authorizing the whole or any part of the trust- 
property to be let, sold, mortgaged or ex- 
changed ; 

(ff) settling a scheme ; or 

(A) granting such further or other relief as the nature 
of the case may require. 

(2) Save as provided by the Religious Endowments Act 
1863, no suit claiming any of the reliefs specified in sub- 
section (1) shall be instituted in respect of any such trust as 
is therein referred to except in conformity with the provisions 
of that sub-section. 

CbMsres introduced by the sect ton; — This section corresponds with a. 539 
of the Code of 1882 except in the following particulars : 

1. The words, public purposes of a charitable or religious nature,” have been 

substituted for the words, “ public, charitable or religious purposes,” 
to remove the misconception that ” public ” is merely co-ordinate with 
” charitable ” or ” religious.” 

2. The words, ” whether contentious or not,” have been added to give effect 

to a Calcutta decision. See notes “ Whether contentious or not.” 

3. The words “in the principal Civil Court of original jurisdiction ” have been 

substituted for the words ” in the High Court or the District Court.” 

4. The words ” or any other Court empowered in that behalf by the Local 

Government ” have been added in order to invest Courts subordinate to 
District Courts with power to try oases under this section. 
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5. ' Clause (a) is new. It is intended to supersede a Madras decision, and givo 

eSect to the Calcutta, Bombay and Allahabad decisions noted below in 
the commentary under the head “ Clause (a) : removing any trustee.” 

6. Clause (d) is also new. It gives legislative recognition to a Bombay 

decision noted below in the commentary under the head “ Clause (d) ; 
directing accounts and inquiries.” 

7. Sub-section (2) is new. It is intended to give effect to the view of the section 

taken by the Bombay High Court that this section is mandatory, and to 
supersede the decision to the contrary of the other High Courts. See 
notes under the head “ Sub -section (2) : this section is mandatory.” 

Object of the section* — “ The real object of the special provisions of this sec- 
tibn seems to us to be clear. Persons interested in any trust were, if they could all j oin, 
always competent to maintain a suit against any trustee for his removal for breach 
of trust ; but where the joining of all of them was inconvenient or impracticable, it 
was considered desirable that some of them might sue without joining the others, 
provided they obtained the consent of the Advocate- General or of the Collector of 
the District: and this condition was imposed to prevent an indefinite number 
of reckless and harassing suits being brought against trustees by different persons 
interested in the trust ” (n). 

Who may sue under this section. — A suit under this section may be brought — 

(1) by the Advocate-General, and outside the Presidency towns, by the 

Collector or such officer as the Local Government may appoint in that 
behalf [see s. 93], or 

(2) by two or more persons having an interest in the trust and having obtain- 

ed the consent in writing of the Advocate-General. The ** consent in 
writing ” must bo a specific permission given to two or more persons by 
name I a permission given to one applicant by name ” and another” 
is not a sufficient compliance with the terms of this section (o). A suit 
under this section brought by only one plaintiff with the consent of the 
Advocate -General is bad at its institution, and the plaint cannot be 
amended by the addition of a second plaintiff, though the Advocate- 
General may consent to the amendment. The section nowhere speaks 
of the consent, of tho Advocate-General to an amendment of the 
plaint (p). , 

“ Interest in the trust,” — Who|i a suit under this section is not instituted 
by the Advocate-General, it must be brought by at least two person^ such 
persons must have an interest in the trust. The interest in the trusl^ be 

direct. Thus persons entitled to worship in a temple have such an interejfllii the 
trust as to enable them to institute a suit with the consent of the Advocate-General 
against the trustees of the temple (g). Similarly persons residing in a village, whose 
business it was to conduct pilgrims to a shrine and perform tho worship of the idol on 
their behalf, wore held to have a sufficient interest to entitle them to sue under this 
section (r). But the interest must bo an existing one, and not a mere contingency 


(n) Sajedwr Raja v. Qour Mohun Das (1897) 24 

Cal. 418, 425 ; Budres Das v. Chooni Lai 
(1906) 88 Cal. 789, 804 ; D'Cruz v. D*Silva 
(1909) 82 Mad. 131, 186. 

(o) Oopal Dei v. Kanno Dei (1908) 26 All. 162. 

(p) Darves Haji Mahamad v. Jainudin (1906) 

80 Bom. 608. 


(g) Sajedur v. Oout Mohun (1906) 24 Cal. (418) 
Jugalhishore v. Ldksnmaitdas (1899) 23 

Bom. 659. 

(r) Manohar v. Lakhmiram (1888) 12 Bom. 247 
Chotalal v. Manohar (1900) 24 Bom. 50; 
26 I. A. 199. 
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the mere possibility of succession to the managership of trust properties in respect S. 92. 
of which the suit is brought is not sufficient to give aright to sue («). Further, the 
interest must be a present and substantial interest and not sentimental or remote ; 
thus where a suit was brought under this section by a Hindu residing in Madras 
and another residing in Tellioherry in respect of a temple situated in Tellicherry, and 
it appeared that the former had gone to worship in the temple on one or two occasions 
in the past and might go there to worship in the future if business took him to 
Tellicherry, it was held that though ho had a right as a Hindu to worship in the 
temple, he had not such an interest in the trust as to entitle him to sue under this 
section (t). 

Consent of the Advocate-Qeneral. — The “ consent in writing ** required by 
this section is a condition precedent to the institution of the suit to which such con- 
sent relates. If, therefore, no valid consent is given before the institution of the suit, 
the suit must be dismissed, or the plaintiff may be allowed to withdraw the suit with 
liberty to bring a fresh suit. The defect cannot be rectified after the institution of the 
suit (u). And where such consent is given, the suit must be confined tq the matters 
included in the consent ; it is not competent to the Court to grant reliefs other than 
those included in the terms of the consent (v). Further, where a suit is brought 
under this section, no amendment should bo permitted without the sanetion of the 
Advocate-General. Where a plaint in a suit brought under this section is amended 
without the consent of the Advocate- General, e.g., where a new party is added as a 
defendant and possession of the trust property is claimed from him, the Court must 
dismiss the suit {w). It is an invariable practice in the Bombay Presidency for the 
Advocate-General to endorse his consent upon the plaint (x). 

The Advocate-General in giving his consent has to exercise his judgment in 
the matter, and see not only whether the persons suing are persons who have an 
interest in the trust, but also whether the trust is a public trust of the character 
defined in the section, and whether there are primd fade grounds for thinking 
that there has boon a broach of trust (y). Where the sanction given by the 
Advocate-General is so worded as to indicate that the Advocate-General has not 
exercised his judgment, it is not a defect fatal to the suit but a mere irregularity 
falling within the scope of 8. 99 ; hence the decree in the suit will not be interfered 
with in appeal, unless the irregularity is shown to have affected the decision of the 
suit on the merits (z). 

‘‘Public? purposes”. — A mutt that is otherwise private does not become public 
simply because some persons are fed when gurupuja is performed and a water pandal 
is maintained in the mutt during the hot season (a). But where a number of the 
public had always usod a temifie and there was attached to it a dharma^hala^ and the 
surplus funds not required for the servic^ of the temple were to bo applied to feeding 
travellers and maintaining a sadavart^ it was hold that the intention of the founder 
wii/S flo devote the property to public purposes of a religious and charitable nature (6), 

A trust is none the loss a trust for a public purpose within the meaning of this section 
oven if the main object of the trust is the support of fakirs of a particular sect and the 
propagation of the tenets of that sect (c). 


(s) Mohiuddin v. Sayiduddin (1893) 20 Cal. 810. 

(O Ramachandra v. ParameshtJoaran (1919) A2 
Mad. 860. 

(u) Trioumdass v. Khimji (1892) 10 Bom. 620 ; 

Qopal Dei v. Kwsno i>«i (1904) 26 All. 162. 

(v) Sayad Hussein v. Collector of Kaira (1897) 

21 Bom. 257 ; Nizam-ul-Haq v. Muham- 
mad (1919) P. B. no. 144, p. 870 ; Nizam 
tU-Haq V. Muhammad (1919) 1 Lab. L. J. 


(w) Abdul Rehman v. Cassum (1911) 36 Bom. 68 
((c) StUeman v. Shaikh Ismail (1916) 39 Bom. 680. 
(w) Sajedur Raja v. Qour Mohun Das (1897) 24 
Cal. 418, 428. 



(b) Jugdlkishore v. Lakthmandas (1899) 28 Bom. 


DOW. 

(o) Mahant v. Darshan (1912) 84 All. 468. 
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3 ^ 92. WJtere the direction of the COurt i* deemed necesMry for the- 

admlnMratloa of aay such truat* ** — The directions which are referred to in thi# 
section are such as are necessary for the carrying out of the trust and as are given to 
a irvstu, either the existing trustee, where there is one, or the new trustee, where one 
is to be appointed* The nature of the reliefs (specified in the section) shows what is 
meant by the words Meemed necessary for the administration of any such trust* (d). 
The view thus expressed derives support from the language of sub-sec. (2) which 
implies that it is only a suit claiming one or more of the reliefs specified in sub-aec. 
(1) that requires to be instituted in conformity with the provisions of sub-seo. (1). 

** Whether contentious or not.*’ — These words are new. They are intended 
to give effect to a decision of the Calcutta High Court under s. 639 of the Code of 1S82 
that that section was not confined to non-oontentious proceedings and that it 
applied to contentious suits also (s), and the opinion to the same effect of Best and 
Weir, JJ., in an earlier Madras case ( /). 

Clause (a) : removing any trustee. — This clause is new. In the absence 
of this clause in the corresponding 8. 639 of the Code of 1882, it was held by the 
High Courts of Calcutta, Bombay and Allahabad (7), following an earlier decision 
of the Madras High Court (A), that a suit for the removal of a trustee of a public 
trust and for the appointment Of a new trustee came under that section, though 
the removal of a trustee was not one of the reliefs specified in that section. Such 
a relief, it was said, was either covered by the words ** such further or other relief 
as the nature of the case may require,*’ or it was implied in the clause providing 
for the appointment of new trustees. On the other hand, it was held by the Madras 
High Court in a later case that such a suit did not come Under that section (0* 
Clause (a) of the present section gives effect to the Calcutta, Bombay and Allahabad 
decisions. A suit for the removal of a trustee must therefore be instituted in 
conformity with the provisions of this section. A suit by the trustees of a temple 
for a declaration that the appointment by the Devastanam Committee of the 
defendant as a trustee in place of a deceased trustee is invalid, is in effect a suit for 
the removal of the defendant from the office of trustee, and it cannot be instituted 
without the sanction required by this or the next section ( j ). 

In framing a scheme of management under this section [see clause (g)], it is 
desirable to include a provision for the removal of trustees for breach of trust, for 
where such a provision is included, the removal of a defaulting trustee may be 
obtained by an application in execution of the decree, and the costs and trouble 
of a regular suit which would otherwise be probably necessary may thus be 
avoided (ib). ^ 

In connection with the removal of a trustee, it may be noted that there is no hard 
and fast rule that because a manager of a shrine has arrogated to himself the 
position of .owner he should be removed from the office of trustee. Each case must be 
decided with reference to its circumstances (1). Thus it has been held that mere 
lax and improvident management on the part of the manager of a shrine, fostered 


(el) Par Woodroffe, In Budres Das v. Chooni 
JM (1906) 88 Cal. 780 at u. 800. But tee 
Arnruram v, Bamji (1908} 10 Bom. L. B. 87. 
:«) MoMuUtm, V. Soutduddin (1898) 20 Cal. 810. 

V. Kfiskna (1891) li Had. 186. 208, 

(f) Saisdur Baja v. Qour Mohun Das (1897) 24 
418 ; Sagad v. CoUpctor of Kaim (1897) 
21 Bom. 48; Busoni Begam v. CMotHotof 
Momdabad (1898) 20 AU. 46; QMOmi 






Lai V. Bam Lai (1899) 21 All. 200. 

, , Subbagga v. Krishna (1891) 14 Mad. 186. 

[<) Banpatamiy, Varadappa (1804) 17 Mad. 462. 
See aleo Narayana v. Sumarasami (1900) 
28 Mad. 637. 

(j) Subramania y. Krishnaswamy (1919) 42 Mad. 

668, 671, per Spencer, J. 

(1^) Damaofbhat v* Bhogilal (1900) 24 Bom. 46. 

(O Damodar Bhatji v. BhogUal (1898) 82 
Bom. 498. 
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by the belief that he was entitled to manage ^ the trust property free from control S# 92 * 

and very much as though he was its absolute owner, is no ground for removing him 
from the trust (m). 

** Trustee**’ — person appointed trustee by the Court, though his appointment 
may be impeached as being illegal, is a trustee within the meaning of clause (a), and 
not a trespasser {n)» And so also is a trustee de son tort, that is, a person who is not 
appointed a trustee, but who takes charge of the trust property and purports to 
manage it as trust property (o). 

Clause (b) $ appointing^ new trustee, — ^A suit for the appointment of new 
trustees of a temple on the ground that the defendants are not lawful trustees 
and that the trusteeships are therefore vacant, is a suit under clause (b) of this 
section (p). 

Clause (c) : vesting: any property In a trustee. — Under this section, the 
Court in sanctioning a scheme may provide for the appointment of additional or 
new trustees though such appointment may not be in conformity with the original 
constitution of the trust or with the rules in force in respect to it (g). 

Clause (d) : directing accounts and Inquiries.— This clause is new. Under 
the corresponding s. 539 of the Code of 1882 it was held by the High Court of 
Bombay, that a suit to remove the trustees of a public charity, and to compel them 
to account, and to make good the losses sustained by the charity by reason of 
default on the part of the trustees, and for the appointment of new trustees, was 
a suit within that section, though a relief for accounts was not one of the reliefs 
specifically mentioned in that section. Such a relief, it was said, was covered by the 
words “ further or other relief ” (r). The present clause gives legislative recognition 
to the above decision. 

Clause (g) : settling a scheme. — This section vests a very wide discretion 
n the Court as regards directions to be given for the administration of public trusts. 

In giving effect to the provisions of the section and in appointing new trustees and 
settling a scheme the Court is entitled to take into consideration not merely the 
wishes of the founder, so far as they can be ascertained, but also the past history 
of the institution, and the way in which the management is carried on heretofore, 
in conjunction with other existing conditions that may have grown up since its 
foundation (s). 

A scheme framed by the Court may be varied, if good cause is shown (0- Bu£ 
where a scheme is once settled, it precludes a suit to establish a private right to manage 
theprop6rty[e.sr., hereditary trusteeship] which, if established, would interfere with 
the scheme settled by Court («). 

The Court has power under this section to frame a scheme in respect of a temple 
though it be under the control of a Temple Committee constituted under the 
ReUgious Endowments Act 20 of 1863 ( v). 


4nnaH v. Na _ 

Uifid AH v. (iei^) 36 Ail. 98. 


(M) Sm 

(o) 


m (1897) 21 Bom. 666. 


KUhor0 V. Lakshmandas (1899) 

659: hudres Jku v. uhooni Lai 
. , 88 Cal. 789, 806-606. 

(p) N^i Bama v. FsniNKacAafti 

Y. Tinmdla (1905) 28 Mad. 819. 
8tiai V. CofteSor of Kaira (1897) 21 Bom. 
48 : Amritrmm v. lUmji (IM) 10 Bom. , 


L. E. 87. 

(«) Mahomed lemail v. Ahmed (1910) 4S I. A. 

127, 136, 48 Cal. 1066, 1101-1108. 

(O Pravo^ Dote v. Tirumala (1906) 88 Mad. 819; 
Ramadot v. HanumaiUha (1911) 86 Mad. 
364. 

(tt) (1911) 86 Mad. 864, supra. ^ 

(v) SUkarama v. Subramania lymr (1916) id Mad, 
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CUilise (h) ! further or other relief. — ** The words ‘granting such further or 
otherrelief as the nature of the case may require,’ must be read with what has prece- 
ded as referring to further relief to which the party may be entitled which arises out of 
the existence of the trust in respect of which the suit has been brought.” Therefore, 
where the only relief claimed in a suit is for a declaration that certain property is tvakf 
property, the suit does not come within the purview of this section. Such a relief does 
uot come within the words ” further or other relief ” (tw). ” The general clause dealing 
with ‘further or other relief’ ought to be read with the [seven] preceding specific clauses, 
and the nature of the reliefs which may be properly granted under it is of the same 
character as the reliefs Which may bo granted under the preceding clauses. The [seven] 
specific clauses are not merely illustrative, but furnish an indication of the nature of 
the relief which may be granted in a suit under this section. Thus it has been held- 
that the mere fact that the plaintiffs sue for a declaration that they are the trustee of a 
temple and of the properties attached thereto, does not bring the suit within this 
section ; such a relief does not come within the words ” further or other relief ” (ar). 
There is a conflict of opinion as to whether a prayer that a deed of trust may be con- 
strued by the Court and the true scope and object of the trust fund may bo deter- 
mined by the Court comes within the words “further or other relief” {y). See notes- 
below “ Suits merely for a declaration of trust.” 

When the section applies.— This section does not apply, unless — 

(1) there is an express or constructive trust created for public purposes of a 

charitable or religious nature ; 

(2) there is a broach alleged of such trust, or the direction of the Court is deemed 

necessary for the administration of such trust [see notes above, “Where 

the direction of the Court, etc.”] ; and 

(3) the relief claimed is one or other of the reliefs mentioned in the section ( 2 ) 

[see notes above, “ Clause (h) : further or other relief”]. 

If all the three conditions are satisfied, the suit 7nu8t be instituted in conformity 
with the provisions of this section, that is to say, it must either bo instituted by the 
Advocate-General or by two or more persons interested in the trust with the consent 
of the Advocate-General [see sub-section (2) and notes thereto]. If the suit is not brought 
in conformity with the provisions of this section, it should be dismissed [see notes 
above “ Consent of the Advocate-General ”]. But if any one of those three conditions 
is absent, the suit is outside the scope of the present section, and it is to be insti- 
tuted in the ordinary manner. The mere fact that a suit relates to a public 
charitable or religious trust, or that it relates to property held on such trust, is not 

sufficient to bring it within the scope of this section [see notes below “Suits to enforce 
^private rights,” and ‘'Suits for possession of trust property against trespassers 
and against alienees from trustees”]. At the same time it is to be remembered that a 
suit which is clearly within the scope of this section cannot be treated as one outside 
its scope, because besides the reliefs permissible by this section reliefs not allowed 
by the section are claimed in the suit [see notes below, “Suits for removal of trustee, 
etc.”]- 

Suits to enforce private rights. — Suits brought nor- to establish a public right 
in respect of a public trust, but to remedy a particular infringement of an individual 
right, are not within this section (a). Such suits are to bo instituted in the ordinary 


(w>) Jamal-uddin V. Mujtaba Husain (1903) 26 

All. 631, 636; Saliq Ram v. Bassao Mai 
(1919) 1 Lab. L. J. 160. 

(*) Budree Das V. Choonilal (1906) 33 Cal. 789, 
810, 

iV) Dinsha Petit v. Jameetji (1909) 88 Bom. 610, 


per Davax, J., at pp. 626-531, per Beaman, 
, J., at pp. 662-668. 

( 2 ) See the judgment of Woodrofle, J., In Budree 
Das V. Chooni Lai (1906) 83 Cal. 789. 

(a) See per Davar, J,, in JHnsha Petit v. Jameetji 
(1909) 33 Bom, 610, 629-630. 
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manner and not in conformity with the provisions of this section. The following S, 92. 
are instances of suits of this character : — 

( 1 ) a suit by a person claiming to be a co-trnstoer of a certain dargah and entitled 

as such to a share with the defendant trustee in the management and 
profits thereof : Miya Vali UllaY. 8ayad Bava(1898) 22 Bom. 496 ; 

(2) a suit by the trustees of a fire temple for the vindication of the right of 

management which was vested in and actually being exercised by them 
at the date of the obstruction by the defendants ; Nai^roji v. Dastur Khar- 
shedji ( 1904) 28 Bom. 20, 54 ; 

(3) a suit between two individuals each claiming certain rights as mutaw- 

ali over property : Manijari v. Khadem H ossein (1905) 32 Cal. 273 » 

(4) a sui between two persons as to which of them is the lawful trustee of a 

charity : Budrm Das v. Chooni La? (1906) 33 Cal. 789, 808 ; Muhammad v. 

Ahmed ( 1913) 35 All. 469 ; NiamatAli v. Ali Reza (1914) 37 All. 86 ; Aya- 
hiunessa v. Kulfu (1914) 41 Cal. 749; Qiyana v. Kandusami (1887) 10 
Mad. 375 ; 

(6) It has been held by the High Court of Allahabad that the right of a Maho- 
medanto use a mosque is not a public but a private right. It is like the 
right to use a private road ; any one who has the right may maintain a 
suit in respect of it [Jawahrayf. Hussain (1886) 7 All, 178, at pp. 182, 

183]. To such a suit the x>rovisious of this section do not apply. Thus it 
has been held that any Mahomedan entitled to frequent a mosque may, if 
property belonging to the mosque has been sold by the person managing 
the same for the time being for his private debts, maintain a suit for a 
declaration that the property is waJef proi^erty, and to set aside the sale 
and evict the purchaser [Za/aryaj 7 AZi v. Bakhtawar Singh (1883) 6 All. 

497]. Similarly, if land attached to a mosque is encroached upon, any 
Mahomedan entitled to use the mosque may sue to eject the trespasser 
And if the mosque bo in a dilapidated condition, and a Mahomedan 
frequenting the mosque, or one looking after it, is desirous of repairing 
it, but is obstructed by a third person, ho may maintain a suit to establish 
his right to repair the mosque \Jawahra v. Akhar Husain (1885) 7 All. 

178], The contrary, however, has been held by the High Court of Cal- 
cutta in Jan Ali v. Ram Nath (1882) 8 Cal. 32, and Lutifunnissa Bibi v. 

Nazirun B76v(1885) 11 Cal. 33. According to the^o decisions, the right 
sought to be established in such suits as the above is not a private but a 
public right, and it can only bo enforced by a suit brought in conformity 
with the provisions of this section. But in a later Calcutta case \^Mohiuddin 
V. Sayiduddin (1893) 20 Cal. 810], it was pointed out that the reasoning 
of the Allahabad oases, showing that the right of worship of each worship- 
per in a Mahomedan mosque or religious endowment was an independent 
right wholly irrespective of the rights of the other worshippers, was 
correct. 

Suits for possession of trust property against trespassers and ag:a1n8t 
alienees from trustees. — Suits against strangers to the trust, that is, against tres- 
passers and against transferees of trust property from trustees for recovery of possession 
of trust property from them, are not within this section. Such suits are to be instituted 
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S. 92. in the ordinary manner, and not in conformity with the provijiioi^B of this section (6). 
The following are instances of suits of this character : — • ^ 

(1) a suit by the disciples of a mutt for a declaration thatltbo defendant was 

not the duly appointed successor to the late head of mutt, and that 
he was in possession under a false claim of title, and for ejecting the de- 
fendant from the mutt properties ; Strinivasa v. Strinivasa ( 1893) 16 Mad. 
31. [Here the claim against the defendant is as against a trespasser] ; 

(2) a suit for a declaration that a certain piece of land of which it was alleged 

the defendants had taken wrongful possession was a public graveyard, 
and for the ejectment of the defendants from the land : Muhammad v. 
.*:aZlw(1899) 21 AIL 187 ; Ohazaffar v. Yawar Husain (1906) 28 All. 112, 
117, 120, 121 ; Dasondhay v. Muhammad (1911) 33 All. 660. [Here also 
the claim against the defendant is as against trespassers]. Compare 
Latifunnissa Bibi v. Nazirun Bibi (1886) 11 Cal. 33, where the suit was 
for a declaration that certain property was wakf property and for re- 
covery of possession thereof from a third party, and where the Court 
held that the suit ought to have been instituted in conformity with the 
provisions of this section. This decision would appear to be no longer 
law ; see Mohiuddin v. Sayiduddin (1893) 20 Cal. 810, p. 816; 

(3) a suit to set aside an alienation of trust property alleged to have been 

wrongfully made by the trustees, and for the recovery of such property 
from the hands of the alienee : Kazi Hasaan v. 8agun (1900) 24 Bom. 
170; Lakshmandas v. Oanpatrav (1884) 8 Bom. 366; Vishvanath v. 
Bambhat (IS91) 16 Bom. 148; Ohelabhaiv. Uderam (1911) 36 Bom. 29. 
[Here the defendants are transferees from trustees] ; 

(4) a suit by the trustees of a temple against the manager and treasurer pi 

the temple for accounts and for a decree for what may be found due on 
taking such accounts : Malhar v. Narasinha (1912) 37 Bom. 96. 

(6) a suit by two of the worshippers of a temple with the leave of Court under 
O. 1, r. 8, against the committee of management (not being trustees) and 
archakas of the temple for a declaration that a transfer made by the 
committee to the archakas of the right to collect and receive offerings 
made by the pilgrims is invalid ; V ankataramana v. Kaaturiranga 
(1917) 40 Mad. 212 [F. B.]. 

See notes above, “ Trustee.” 

Suits for removal of trustee on ground of unlawful alienation of trust 
property and against alienee from such trustee — A common type of suits under 
this section is a suit against the trustee of a charity for his removal on the ground of an 
unlawful alienation made by him of trust property, claiming it as his private property. 
It is clear that such suit is within this section for the relief claimed is one under ol. 
( a) of this section, and the ground on which relief is claimed is breach of trust in alienating 
the property. It is also clear that the Court cannot remove the trustee, unless it finds 
that the property is trust property and that it has been wrongfully alienated by the 
trustee. The question we have to consider is, whether the Court has power, in the 
absence of the alienee, to declare that the property is trust property and that the alienation 
is unlawful. It has been held by the High Court of Madras, that an alienee is notaproptr 


(») Budras Das v. Cho<mi Lai (190S) 8S Osl. 78d, 80$. 
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party to a nvAt under this section, and that if he is joined as a party by the plaintiff, the g 92 . 

suit as against him should be dismissed. But this, it has been held, does not preoludo the 
Court from determining in a suit against the trustee alone whether the property is trust 
property, and declaring, if it is so found, that it is trust property. But the trans- 
feree, not being a party to the suit, is not bound by the declaration, and if a suit is subse- 
quently brought against him for recovery of possession of the property from him, it is 
open to him to contend that the property is not trust property (c). On the other hand, 
it has been held by theHigh Court of Allahabad, that the alienee, though not a necessary 
party to the suit (d), is a proper party (e)^ and that if he is joined as a party, and the Court 
declares that the property is trust property, he will be bound by the declaration in a 
subsequent suit tor possession against him (/). The High Court of Bombay has gone 
further and held, that the transferee is not only a proper but a necessary party ^ and that no 
such declaration can be made in his absence (g). As regards the High Court of Calcutta 
there is a conflict of decisions, it being held in some cases that he is not a proper party to 
the suit (A), while in others that he is (t). But all the High Courts are agreed that in a 
suit such as the above a decree cannot be passed against the alienee directing him to 
deliver possession of the property to the plaintiffs, though he be a party to the suit, 
as such a relief is neither specifically mentioned in the section nor is it implied in 
cl. (h), and that the remedy of the newly appointed trustee is to institute a separate 
suit for possession against him (j). In a recent Calcutta case (ifc), however, 

Greaves, J., went to the extrema length of holding that the alienee may be joined 
as a party to the suit having regard to the provisions of O. 1, r. 3, and, further, that 
if the transfer to him is invalid, he may be declared to be a trustee of the trust 
property and be directed to convey the trust property to the newly appointed 
trustees. It is true that where a suit is brought under this section for removing a 
trustee for wrongfully transferring trust property, the Court has to find whether 
the property is trust property and whether the transfer is valid, but it is difficult 
to see how, if no suit can be brought under this section for any reliefs except those 
mentioned therein, the Court can incorporate in a decree passed under this section 
s. declaration that the property is trust property and that the transfer is invalid. If 
such a declaration cannot be legally incorporated in the decree, it is difficult to see 
how it can operate as res judicata against the alienee in a subsequent suit against him 
for possession. It is also difficult to see how, if a suit cannot be instituted under this 
section for any relief against the alienee, . the Court can pass a decree directing the 
alienee to convey the trust property to the newly appointed trustee; such a direction is 
quite different in its scope from one vesting the trust property in the trustees as con- 
templated by cl. (c) of sub-sec. (1). The correct view seems to be that the Court may 
add the alienee as a party to the suit under the latter part of sub r. (2) of O. 1, r. 10, to 
enable the Court to determine the question of the validity of the tranBfer,but that when 
it comes to the point of passing a decree in the suit, the decree should not contain 
any reliefs except those expressly mentioned in ,the section. This course may 
involve a multiplicity of suits, but that is a matter for the Legislature, and not for 
the Courts. 


(c) Raghavalu v. POlati (1014) 27 Mad. L. J. 2CC ; 
^^82^^ V. CMnnatamy (1915) 28 Mad. 

CoUsetor of Moradabad (1898) 

(«) Qhamffwr v.‘ Yawar Husain (190S) 28 All. 

/rx w llf» ns, 118, 119. 

Muhammad (1911) 83 AU. 762. 

(9) Poona v. Bai Ckanehalbai (1911) 

|5 :^m. 470. See also Raghavciu v. 
PelbUi (1914) 27 Mad. L.1. 260, per Sesbaglri 
Ayyar, J. 


(h) Budhsingh v. Niradharan (1905) 2 Cal. L. J. 
431 : BadH Dost v. Chooni Lai (1906) 
88 (5al. 789, 805. 

(() Sajsdur v. Gour Mohun Das (1897) 24 Gal. 418. 
^ Budhsingh v. Niradharan (1905) 2 Oal. L. J. 
481, dlBsontlng from Safsdur v. Gur Mohun 
(1897) 24 Cal. 418 ; Budrss Das v. Chooni Lai 
(1906) 83 Cal. 789, 805 ; Assam v. PeUati 
a914) 27 Mad. L. J. 266 ; CoUsetor of Poona 
. v. Bai Chanehalbai (1911) 85 Bom. 470. 

9) AH BaJBU V. Abdur Rahaman (1915) 42 Cal. 
. 1185, 
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S'f 92> Aults merely for a declaration of trust- — This section pre8u'|)pose8 the 

Biciatence of a trust for the administration of which it is necessary to make provision. 
Hence ife does not apply to a suit brought solely for the purpose of having a declaration 
of the Court that certain property is waTcf, the fact of endowment being denied on the 
other side (1), Nor does this section apply to a suit brought merely for a declaration 
that the plaintiffs are the trustees of an endowment (m). See notes above “ Clause (h),** 

Courts competent to try suits under this section. — A suit under this sec- 
tion must be instituted either in the principal Civil Court of original jurisdiction or in 
any other Court empowered in that behalf by the Local Government. But this does 
not empower the Local Government to direct the transfer of a particvlar suit pending 
in a District Court to a particular Judge. The authority must be a general one to 
receive suits under this section (w). 

The expression “principal Civil Court of original jurisdiction” in this section 
does not include the Court of an Additional District Judge appointed under s. 8 of the 
Civil Courts Act XII of 1887. An Additional District Judge therefore has no ju- 
risdiction to try suits under this section. A District Judge therefore has no power un- 
der 8. 24 of the Code to transfer such a suit for trial to an Additional District Judge (o). 

Where a suit is brought against an executor in the Court of a Subordinate Judge 
for the administration of the testator’s estate, the mere fact that the will contains 
directions for applying portions of the estate to charitable purposes does not bring 
the suit within this section. The Subordinate Judge /i-aa jurisdiction to entertain such 
a suit, but if any questions relating to charitable bequests arise before him and a 
scheme has to be framed under this section, ho should hold the amount appropriated 
for charities in the possession of a Receiver until the Advocate General or the Collector 
obtains the directions of the District Court (p). 

^lib-section (j): this section is mandatory- — Tho Legislature has 
by enacting this section constituted a special tribunal for tho trial of a class of suits 
which it has removed from tho cognizance of the ordinary Courts. These suits 
are suits respecting any “ alleged breach of any express or constructive trust 
created for public purposes of a charitable or religious nature, or where the 
direction of the Court is deemed necessary for the administration of any such 
trust.” This class of suits can only be inaiiiuted in the special Courts mentioned 
in this section, and they can only he brought either by the Advocate General, or by 
two or more persons having an interest in the trust and having obtained tho consent 
in writing of the Advocate General. It has been so enacted by sub-s. (2) of the pre- 
sent section. Under the corresponding section 539 of the Codes of 1877 and 1882 
it was doubtful whether every suit of the character described above was to be insti- 
tuted in the manner aforesaid. Sub-s. (2) makes it clear that it ought to be so ins- 
tituted. The d:oubt referred to above arose in the following way. The Code of 1859 
did not contain any special provisions for tho institution of suits relating to public 
charities. Such provisions were introduced for the first time by s. 539 of the 
Code of 1877. They were reproduced in s. 639 of the Code of 1882, and they 
now find a place in sub-s. (1) of the present section. But neither tho Code of 
1877 nor tho Code of 1882 contained any provision such as is contained in 
sub-s.(2). Before the enactment of the Code of 1877 suits relating to public 

(1) Janud-uddin v. Mujtaba Huaain (1903) 26 (n) Abdul Karim v. Abdua Sobhan (1911) 38 Ca . 

AU. 681. 146. 

( m) Budree Daa v. Chooni Lai (1906) 88 Cal. 789. (o) Mahomed v. Abdul Hasean (1914) 41 Oal. 866. 

810; Ramadoa v, BanumarUha (1911) 86 (p) -Bajmji v. (1916) 40 Bom. 489. 

Mad. 364. 
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charitable or religion trusts could be instituted in the ordinary Courts by certain S. 92/ 
persons as plaintifEs. Thus — 

(1) persons appointed supervisors over trustees could sue in any oidinary Court 

competent to hear the suit for the removal of the trustees for malversa- 
tion and to obtain the appointment in their place of other fit and 
proper persons {q) : similarly, 

(2) one or more c/ of a defined class of the general public [such as 

the Satchasi community of Chatra] could sue on behalf of the whole 
class, with the leave of the Court under s. 30, in any ordinary Court 
competent to hear the suit, to obtain a declaration of their right to take 
part in the management of the worship of a goddess (r). 

It will at once bo seen that the above suits fall within the purview of the 
present section. They also came within the terms of s. 639 of the earlier Codes. In 
the absence of any provision in s. 639 similar to that contained in sub-s. (2), the 
question arose whether these suits were to be instituted in the special Courts 
mentioned in s. 639 and by the Advocate-General as plaintiff, or whether they could 
be instituted as before in ordinary Courts and by persons who could have sued if s. 639 
had not been enacted. It was held by the High Court of Bombay that s. 639 was 
mandatory, in other words, that every suit of the character mentioned in that section 
must be brought in accordance with its provisions, and not otherwise. ' That is to 
say, the suits referred to above could no longer be brought by the supervisors as 
plaintiffs in the one case and by the members of the community in the other, but 
they must be instituted either by the Advocate-General or by two or more persons 
interested in the trust after obtaining the sanction of the Advocate-General; and 
further, that these suits could only be brought in the special Courts indicated in that 
section, namely, the High Court or the District Court, as the case might be (a). On 
the other hand, it was held by the other High Courts that section 639 was permis- 
sive, and that it did not take away the right of suit which existed prior to and 
independently of it. According to these Courts suits of the character mentioned 
above could, notwithstanding the enactment of section 639, be brought as before by 
the abovenamed parties as plaintiffs in any Court competent to entertain those suits, 
and it was not obligatory to institute them in accordance with the provisions 
of B. 639 {t). Sub-section (21 gives effect to the Bombay decisions, and supersedes the 
decisions of the other High Courts. It provides in distinct terms that no suit claiming 
any of the reliefs specified in sub-section (1) shal be instituted except in conformity 
with the provisions of that sub-section. At the same time it declares that the special 
provisions of the Religious Endowments Act 20 of 1863 for the institution of suits 
governed Jby that Act are not affected by the provisions of this section. We proceed 
to consider the provisions of that Act and their bearing on the present section. 

•‘Save as provided by the Religious Endowments Act, 1863.” — After the 
downfall of the Mogul Empire in India, it was discovered that the income of many 
endowments granted in land “ by the presiding Governments of this country and by 
individuals for the support of mosques, temples, colleges and for other pious and 
beneficial purposes” was misappropriated by persons managing the endowments. It 


q NOlaiyappa v. Thangama (1808) 21 Mad. 
40o ; Ram Das v. B^ri Narain (1907) 29 
All. 27. ^ 

r) Monmotho v. BarUh Chandra (1906) 33 Od, 
906. 

•) Tricumdas v. Khimji (1892) 16 Bom. 626 ; 
Sayad Hussain v OoUsetor of Kaira (1897 


21 Bom. 48. 

(() Nellaiyappa v. Thangama (1898) 21 Mad. 
406 ; Budree Das v. Chooni IM (1906) 83 
Cal. 789, 800-804 ; Monmotho v. Harish 
Chandra (1906) 33 Cal. 905 ; Ram Das 
v. Badri Narain (1007) 29 All. 27. 
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92 # therefor© deemed expedient that the British Government should take charge of 

these endowments* and for that purpose and the purpose also of providing for the 
maintenance of bridges, serais, uttaras and other buildings erected for the use of the 
public, Regulation 19 of 1810 was passed, whereby the general superintendence of 
all rel^ious and charitable endowments referred to above was vested in the Board of 
Revenue. That Regulation applied to endowments in Bengal. A similar Regula- 
tion, being Regulation 7 of 1817, was subsequently passed to provide for like endow- 
ments in the Madras Presidency (u). Several years after the passing of these 
Regulations, it was thought that the connection of a Christian Government with the 
religious establishments of Hindus and Mahomedans was inexpedient, and a report 
was therefore called for by the Government of India in the year 1841 from the 
Collectors of all Districts with a view to divest themselves of the management 
of religious endowments, and transfer the management to properly qualified 
individuals* As a result Act 20 of 1863 was passed, whereby such of the provisions 
of the abovementioned Regulations as related to religious endowments were 
repealed, and provision was made for the transfer of all such endowments, in 
certain cases to trustees, and in others to committees (ss. 3-8). But the duty of 
superintending over charitable endowments imposed on the Board of Revenue by 
the old Regulations is still retained, and, in fact, express care is taken in the Act to 
declare that this duty over charitable endowments is not intended to be affected or 
interfered with(8s. 21, 23). 

The Religious Endowments Act applies only to public religious endowments, as 
did the old Regulations. It does not apply to private religious endowments. S. 14 
of the Act provides that any person interested in any mosque, temple, or religious 
establishment may sue the trustees or members of a committee for any misfeasance^ 
breach of trust, or neglect of duty committed by them in respect of the trust 
vested in them, and the Court may in such suit direct the specific performance of any 
act by them, and may decree damages and costs against them, and may also direct 
the removal of any of the trustees or any member of a committee. A suit which 
does not charge the trustees or member of a committee with misfeasance, breach of 
trust, or neglect of duty, does not fall under that section (v). S. 18 provides that 
no suit under the Act shall be instituted without the leave of the Court, 

The Act is in force in all Presidencies except the Presidency of Bombay where 
it.ds in force in North Canara only. But it does not apply to Presidency towns ; 
BO that a suit instituted in a Chartered High Court in the exercise of its ordinary 
original j^l^isdiotion inherited from the Supreme Court charging neglect of duty 
on the part of a temple trustee does not require the leave of the Court under 
8. 18 of the Act (w;). 

« 

After the passing of the Regulations above referred to, the Board of Revenue 
took over the management of some endowments, but in the large majority of cases 
they did not take charge of endowments created by private individuals. The 
operation of the Act, however, is not confined to such endowments as had actually 
been taken under the management of the Board of Revenue under the old Regulations. 
The Act applies, to every public religious endowment to which the provisions of 
the old Regulations applied, that is to say, to every public religious endowment 
created ** by the preceding Governments of this country and by individuals,” 


(u) Bee Sitharama v. Subramania Iyer (1916) 
-39 Mad. 700, 703. 

<t») Suhramania v. Kriehrwsvmmy (1919) 42 

Mad. 668. 


(m>) Panch Cowrie Mvll v, Chumroo LcUl (1878) 
3 Cal. 663 ; Annaeami PUlai v. Rama 
Krishna MudaXiar (1901) 24 Mad. 219. 
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ifhether the munagement of the endowment was taken over by the Board of S. 92. 
Revenue or not («). 

Beading s. 92 of the Code and the Religious Endowments Act together we have 
the following result : — 

(1) No suit in respect of charitable, endowments of a public nature, claiming 

any of the reliefs specified in sub-section (1) of section 92, can bo 
brought except in conformity with the provisions of that sub-section. 

(2) In the case of religious endowments of a public nature to which the 

RtUgioua Endowments Act applies, a suit charging the trustee, manager, 
superintendent, or a member of a committee of a mosque, temple or 
religious establishment, with misfeasance, breach of trust or neglect of 
duty, may be brought under the provisions of that Act with the leave of 
the principal Civil Court of original civil jurisdiction in the District in 
which the mosque, temple, or religious establishment is situate as 
provided by s. 18 of the said Act, or it may be brought under the 
provisions of the Code with the consent of the Collector as provided by 
s. 92 of the Code (y). 

(3) No suit in respect of religious endowments of a public nature to which the 

Religious Endowments Act does not apply, claiming any of the reliefs 
specified in sub-section (1) of section 92, can be brought except in 
conformity with the provisions of that sub-section. 

Operation of decree under this section. — It is not settled whether a decree 
in a suit under this section is binding only on the parties thereto or whether it is binding 
on all persons affected thereby whether they bo parties to the suit or not (z). 

Death of one of the plaintiffs pending suit. — It has been held by the High 
Court of Allahabad, that where a suit is brought by two persons under this section, 
and one of them dies pending the suit, the suit abates unless some other person is 
brought on the record in place of the deceased. Such person must bo one who has an 
interest in the trust, and he must have obtained the consent of the Advocate- General 
as required by this section (a). On the other hand, it has been held by the High 
Court of Madras that a suit brought under this section being a representative suit, 
there is no question of abatement, and the Court has power under O. 1, r. 10 (2), to 
add other persons interested in the trust as parties not because they are the legal 
representatives of the deceased plaintiff, but because they had become parties to the 
representative suit by the very fact of its being instituted on behalf of all persons 
interested in the trust ; from this point of view, the consent of the Advocate-General is 
not necessary to add any other person interested in the trust as a party (6). The 
Chief Court of the Punjab has followed the Madras decisions (c). 

Death of defendant trustee pending suit. —Where a suit is brought under 
this section against a trustee not only for his removal, but for framing a scheme, and 
the scheme is one of the main reliefs sought, the suit does not abate on the death of 
the trustee, and his successor in office may be brought on the record as a party defen- 
dant (d). The suit, of course, would abate, if it was solely for removal of the trustee. 


(*) Jan Ali V. nam Nath (1882) 8 Cal. 82 : Shso- 
ratan v- Ram Rargash (1896) 18 All. 227 ; 
MvXhu V. Oangathara (1894) 17 Mad. 96. 

(V) Venkataranga v. Kriahnama (1912) 37 Mod. 

184 ; Hansraj v. Anat4 (1918) 42 Bom. 
, ^ 742, 766. 

(z) Dinsha Petit v. Jamteiji (1909) 33 Bom. 610 
per Davar, J., at pp. 626-531, per Beaman 
J., at pp. 562-568. 


a) ChhabUe Ram v. Durga (1915) 37 Alt. 296. 

b) Varadayya v. Munuearni (1911) 10 Mad. 

Jj. T. 514 : Paramtewaran v. Narayanan 
(1917) 40 Mad. 110. 

(c) Qopi Das v. Lai Dae (1918) P. B. no. 97, p. 
321, 

id) Simgnana v. Adv.-Gen, (1916) 28 Mad. 

L. J. 174. 
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92, 93. 


Specific Relief Act, 1877, S. 43.— Where a suit is maintainable under tide 
section, and the plaintiff seeks any of the reliefs specified in the section, b. 42 of the 
Specific Relief Act does not apply. Thus if a suit is brought under this section 
for a declaration that the defendants are not the lawful trustees and for the 
appointment of new trustees, the suit will not be dismissed merely because there is no 
prayer for delivery of the trust property to the new trustees that may be appointed by 
the Court (e). [Sec. 42 of the Specific Relief Act provides in effect that where a suit is 
brought for a declaratory decree, and the plaintiff is able to seek further relief than a 
mere declaration, but omits to do so, the suit should be dismissed]. 

Limitation Act.— The de jure managers and trustees of a public charity losing 
their right by limitation to oust the de facto trustees, does not confer on the latter 
immunity from suit on the part of the Advocate-General under this section (/). 

Relators cannot appeal in their own right.— Where a suit instituted 
under this section by the Advocate-General at the instance of relators is dismissed, 
and the Advocate-General does not think fit to appeal, it is not competent to 
the relators to file an appeal op their own account a’gainst the decree dismissing the 
suit (g). The reason is that relators are not parties to the suit (A), 

Cy-pres doctrine.— Though the section does not expressly empower the Court 
to apply the oy-pres doctrine in the settling of schemes, it would seem that the Court 
has the power to apply the doctrine (t). 


93. [s. 539, last para.] The powers conferred by seo- 
tions 91 and 92 on the Advocate-General 
BxerciBe of powers of mav, outside the Presidency-towns, be, 

Advocate- General outdde *11 ji • a.* r t i 

presidency-town^. With thc previous sanction of the Local 

Government, exercised also by the Col- 
' lector or by such officer as the Local Government may appoint 
in this behalf. 


Collector.— An Assistant Collector has no power under this section to give his 
consent to the institution of a suit of the kind contemplated by s, 92 [or s. 91] in the 
absence of the Collector, Where such a suit is instituted with the consent of the 
Assistant Collector, but not with the consent of the Collector, the plaint must be 
rejected under 0. 7, r. 11 (j). 


(e) Neti Rama v. Verikatacharulu (1903) 26 Mad. 
460; Strinivasa v. Strinivasa (1893) 16 
Mad. 81. 

(/) Lakahmandat y. JugalMshore (1898) 22 Bom. 
216. 

(g) Jan Mahomed v. Sped Nurudin (1908) 32 
Bom. 166. 


— ' ■ g 

(h) Attomey-Qeneral v. Wright (1841) 3 Beav 

447 ; ■ Aitomep-General v. Logan [1891] 2 
Q. B. 100, 106. 

(i) Mayor of Lyons v. Advocate-General of Bengal 

(1876) 1 Cal, 303, 8 1. A. 32. 

(j) Somchand v. ChhaganUU (1911) 35 Bom. 243. 
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PART VI. 

Supplemeiital Proceeding's. 

94. [New."] In order to prevent the ends of justice 
suppiementei prooeedings. from being defeated the Court may, if it 

is so prescribed. — 

(a) issue a warrant to arrest the defendant and bring 

him before the Court to show cause why he 
should not give security for his appearance, 
and if he fails to comply with any order for 
security commit him to the civil prison ; 

(b) direct the defendant to furnish security to produce 

any property belonging to him and to place the 
same at the disposal of the Court or order the 
attachment of any property ; 

(c) grant a temporary injunction and in case of dis- 

obedience commit the person guilty thereof to 
the civil prison and order that his property be 
attached and sold ; 

(d) appoint a receiver of any property and enforce the 

performance of his duties by attaching and sell- 
ing his property 

(e) make such other interlocutory orders as may 

appear to the Court to be just and convenient. 

This section summarizes the general powers of the Court in regard to interlocu- 
tory proceedings. The details of procedure have been relegated to Schedule I. 

Arrest and attachment before Judgment* — See O, 38 below. 

Temporary Injunctions and Interlocutory orders. — See O. 39 below. 

Appointment of receiver, — See O. 40 below. See also notes to s. 61, “ Receiver 
in execution proceedings.” 

95. [Ss. 491, 497,] (1) Where, in any suit in which an 

arrest or attachment has been effected or a 

in^SwT^att^mentOT temporary injunction granted under the 
laMon on insufficient preceding section,— 

(a) it appears to the Coiurt that such arrest, attach- 
ment or injunction was applied for on insuffi- 
cient grounds, or 


16 
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S. 95. (b) the suit of the plaintiff fails and it appears to the 

Court that there was no reasonable or probable 
ground for instituting the same, 

the defendant may apply to the Court, and the Court may, 
upon such application, award against the plaintiff by its order 
such amount, not exceeding one thousand rupees, as it deems 
a reasonable compensation to the defendant for the expense 
or injury caused to him ; 

Provided that a Court shall not award, under this sec- 
tion, an amount exceeding the limits of its pecuniary juris- 
diction, 

(2) An order determining any such application shall bar 
any suit for compensation in respect of such arrest, attach- 
ment or injunction. 

Changes Introduced by the section. — This section corresponds with 
as. 491 ftdid 497 of the Code of 1882 except that the words “ by its order ” have been 
substituted for the words “in its decree.” The words “ by its order ” indicate that 
the award should no longer form part of the decree, but should bo embodied in 
a separate order. The order is now made appealable by s, 104. 

dcope of the section. — This section provides for compensation to the defendant 
in the two following oases : — 

1. (1) Whore an arrest or attachment before judgment Tiad 6eew ej[jfecieti or a 

temporary injunction has been granted (see Orders 38 and 39) ; and 

(2) such arrest, attachment or injunction was a^'pUed for on insufficient 
grounds, 

II, (1) Where an arrest or attachment before judgment has been effected or a 
temporary injunction has been granted ; 

(2) the plaintiff /aiZa in the suit ; and 

(3) there was no reasonable or ^probable ground for instituting the suit. 

In ease II it is not necessary to show that the arrest, attachment or injunction 
was applied for on insufficient grounds. It is enough if the plaintiff fails in the 
suit, and there was no reasonable or probable ground for instituting the suit. Th 
principle is that a plaintiff who has obtained an arrest, attachment or injunction 
by instituting a suit without any probable ground, should be punished as much a 
a plaintiff who has obtained the process on insufficient grounds. 

This section is no bar to a regular suit. — This section provides 
a summary remedy for an injured defendant and enables him to seek compensa- 
tion for the injury done to him by the plaintiff by instituting proceedings by 
an explication to the Court instead of by a suit. But the remedy under 
this section is optional, and an injured defendant may, if he so choses 
institute a regular suit against the plaintiff for compensation for wrong- 
ful arrest, attachment or injunction. This clearly appears from sub-section (2), 
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which impliedly recognizes the right of a defendant to institute a regular suit for 
compensation (A?). In a suit, however for compensation, the plaintiff must prove 
malice in fact in addition to the facts required to be proved by this section (1), 
But whether the proceeding is by way of suit or by an application under this 
section, the defendant is not entitled to any compensation unless the attachment 
“has been effected,’* Merely procuring an order for attachment before judgment 
however maliciously is not sufficient to entitle the defendant to compensation (m). 
As to the period of limitation for such a suit, see Limitation Act, 1908, sch. I, 
arts. 19, 29, 36 and 42, and also the undermentioned cases (n). As to suits for 
damages for temporary injunction improperly obtained, see the undermentioned 
cases (o). 

“On Insufficient grounds**. — These words are equivalent to “without 
reasonable and probable cause ” (p). 

An award under this section is a bar to a regular suit. — Once an appli- 
cation is made by a defendant under this section for compensation for wrongful ar- 
rest, attachment or injunction, and an award is made under this section, the defendant 
cannot institute a regular suit for compensation for the same wrong whether any com- 
pensation is awarded to him or not. In other words, the disposal of an application, 
under this section has the effect of res judicata so as to bar any subsequent suit 
in respect of the aam.e cause of action. Note that it is the disj)osal of the application, 
and not the mere presenting of the application, that is a bar to a regular suit. 

Amount of compensation. — Note that the amount of compensation under 
this section cannot exceed Rs. 1,000. Where a defendant claims a larger amount of 
compensation, he must institute a regular suit. 

Right of defendant not served with summons to apply for com. 
pensation under this section. — If a defendant is arrested before judgment, he is 
entitled to apply for compensation under this section, though ho has not been served 
with a summons in the suit (g). 

Counter-claim for compensation In a summary suit. — If a defendant who 
is arrested before judgment in a summary suit brought against him on a negotiable 
instrument under O. 37, claims compensation for arrest under this section, he is en- 
titled on that ground to' apply for leave to defend thosuit under O. 37, r. 3, and if a prima 
facie case is made out, leave to defend should be given (r). 

Provincial Small Cause Courts. — A Provincial Small Cause Court has juris- 
diction under this section td award compensation to a defendant for wiongful arrest or 
attachment (a). See s. 7 , cl. (b). 

Appeal. — An appeal hes from an order under this section : see sec. 104, sub-sec. 
(1), cl.(f). 

S, 491 of the Code of 1882 provided for compensation *f or a wrongful arrest and 
attachment. S. 497 provided for compensation for wrongful inj unction. An order under 
3. 497 was appealable under that Code (0» but as to orders under s. 491 it was hold that 


k) See PaXanx v. XJdayw (1909) 82 Mad. 170. 
^\Naryappa v. Gfanapaihi (1911) 86 Mad. 698. 
w) ^ma v. Oovinda (1916) 89 Mod. 962. 
n) Ram Narain v. Umrao Singh (1907) 29 All. 
615 ; SurajmtU v. Mane^hand (1904) 6 
Bom. L. B, 704, 

0) Nand Oomar v. Oour SunJear (1870) IS W. B. 


306 ; Mohini v, Surendra (1914) 42 Oal. 66(^ 
566-667, 

fp) Rotdet V. Fetterls (1894) 18 Bom. 717, 720. 

S) Syed AH v. Ad\b (1891) 16 Bora. 160. 
r) Roulet v. Petterle (1894) 18 Bom. 717. 
ff) tbrahi v. Sangaram (1903) 26 Mad. 604. 
it) See Code of 1882, 8. 688, cl. (24), 


r. 95, 




oivni pbocbbtokb oow^ 


S; 95, 


fliejr: wMte iot ,ppml*bte {«). The thie eeotion, whether 

for wrongful arrest or attacliinent. 

under this section to the for a declaration that the house be- 

in execution of a decree against B. stavinu the sale on his under, 

longs to him, and ‘^Sr'^SnluL on the value of the house if his^suii 

taking to pay ‘“terest to ^ J ^ the procedure to be adop- 

bb dismissed. Os suitis dism • j apply not to the Court executing 

tnd hv A to recover the interest from C is to appiy 

SLi h"..r..h. Court Whlrh .h. ,n,.,r...n (.). 




(v) Varajlal v. Eastur (1898) 22 Bom. 42. 



PART VII. 

Appeals. 

Appeals prom Original Decrees. 

96 . [S. 540. Jud. Act, 1873, s. 49.} (1) Save where 

otherwise expressly provided in the body 
original Qode Or by any other law for the 

time -being in force, an appeal shall lie 
from every decree passed by any Court exercising original 
jurisdiction to the Court authorized to hear appeals from the 
decisions of such Court. 

(2) An appeal may lie from an original decree passed 
ex parte. 

(3) No appeal shall lie from a decree passed by the Court 
with the consent of parties. 

Chang:es introduced by the section. — Sub-sootion (3) is now. In other 
respects this section corresponds with s. 540 of the Code of 1882. As to the effect of 
sub-section (3), see notes below under the head “ Sub-section (3) : consent decrees not 
appealable.” 

Compare Judicature Act, 1873, s. 49, which provides that “ no order made by the 
High Court or any j udge thereof, by the consent of parties, shall be subj ect to any appeal 
except by leave of the Court or judge making such order.” 

Letters Patent appeal. — Appeals from decrees of a single Judge of a High 
Court to the High Court are governed not by this section, but cl. 15 of the Letters 
Patent. “ The Code makes no provision for an appeal within the High Court, that is 
to say, from a single Judge of the High Court. This right of appeal depends on clause 
15 of the charter” (w). 

Rlgfbt of appeal, — Itisnotto be assumed that there is a right of appeal in every 
matter which comes under the consideration of a Court ; such right must be given by 
statute, or by some authority equivalent to a statute (x). “ Unless a right of appeal 

is clearly given by statute, it does not exist, whereas a litigaxit has independently of 
any statute a right to institute any suit of a civil nature ^n some Court or another ” (t/). 
No right of appeal can be given except by express words ( 2 ). Note in the present section 
the express words “ an appeal shall lie from every decree.” 


u>) l>ebmd/ra Nath v. Bibudhendra aOlO) 43 Cal. 
90, 08-94; Sabhapathi v. Naravana»aini(1901) 
25 Mad. 666. 668 ; Nawab Behram Jung 
V. Maii SvUaruUi (1912) 87 Bom, 672; 
Sumpnal v. Homiman (1917) 20 Bom. 
. . V 217-218. 

WMiw^hi Y, SuJlmmanyd (1888) 11 Mad. 20, 
88, 14 I. A, 100 \ Parasurama * v. Seshisr 


(1004) 27 Mad. 604 ; Rangoon Botatoung 
Co. V. Colleotor of Rangoon (1912) 40 Caf, 
21, 27, 89 I. A. 197, 200. 

(y) Zair Husain Khan v. KhursTied Jan (1900) 
28 All. 64^ 560. 

(«) Narayan Seoreto/ry <tf Stats (1800) 20 Bqiq. 
808. 
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Agreement not to appeal* — An agreement whereby the parties agree not to 
appeal from a decree is binding upon the parties thereto, if it is for a lawful 
oonsideration and is otherwise valid (a). But an agreement by the next friend of a 
minor not to appeal is not binding on the, minor (6). 

Decree. — As to the distinction between a decree and an order, see p. 4 ante. All 
decrees are appealable, unless the appeal is barred under this Code or any other law. 
But all orders are not appealable ; it is only those orders that are specified in s* 104 that 
are appealable. 

No appeal can be entertained from a decree unless the decree has been drawn 
up (c). See notes to s. 33, on p. 99 above. 

Appeal from ex parte decree. — Sub-section 2 provides that an appeal may 
be preferred from a decree passed ex parte. Suppose that an appeal is preferred from 
a decree ex parte^ and the appellate Court comes to the conclusion that the lower 
Court was wrong in proceeding to decide the suit ex parte : what procedure should 
the appellate Court adopt in such a case ? According to the Bombay High Court, 
the appellate Court should not remand the case to the lower Court for re -hearing, for 
an order of remand under O. 41, r. 23 [Code of 1882, s. 662] can only be made when the 
lower Court has disposed of a suit on a preliminary point, but should proceed as 
directed by O. 41, rr. 27 and 28 [Code of 1882, ss. 668, 569] (rf). The Madras High 
Court has held that the Court has inherent power independently of the provisions of 
O. 41, r. 23, to remand a case for re-hearing, and the appellate Court may in such a 
case remand the case to the lower Court for re-hearing (e). 

Forum of appeal. — The value of a suit, that is, the amount or value of the 
subject-matter thereof, determines the forum of suit, that is, the Court in which the 
suit is to be filed. It also determines the forum of appeal, that is, the Court to which 
the appeal lies. We have already dealt in the notes to s. 16 with questions relating to 
the forum of suit. The present note is confined to forum of appeal. Now an appeal 
may lie to the District Court or it may lie directly to the High Court. How is this 
to be determined, in other words, what is it that determines the forum of appeal ? 
There is no doubt as stated above that it is the value of the suit that determines 
the forum of appeal. But the question that presents difficulty is, what is the 
value of a suit for the purposes of appeal ? Now a plaintiff may in his 
plaint fix a feum definitively as the amount of his claim as in a suit for debt, or 
he may fix it approximately or tentatively as in a suit for accounts or for mesne profits 
[6. 7, r. 2]. Where the plaintiff fixes a sum definitively ^ it is that sum that determines 
the forum of appeal, and not the amount affected by the decree and involved in the 
appeal ( /). Where the plaintiff fixes a sum approximately, there is a difference of 
opinion as to the forum of appeal. According to the Calcutta High Court it is the 
amount determined by the first Court as the amount due to the plaintiff that determines 
the forum of appeal (g). According to the Bombay {h) and Allahabad (f) High 
Courts, it is the amount determined by the first Court as the amount due to the plain- 
tiff and accepted by the plaintiff by payment of additional court-fee that determines 
the forum of appeal. According to the Madras High Court, it is the amount or value 


(a) Ameer AH v. Inderjeet (1871) 14 M. I. A. 

203; Protab Chunder v. Arathoon (1882) 
8 Cal. 466. 

(b) Rhodee v. SwUhenbaTik (1889) 22 Q. B. D. 677. 
fol Bai DiiXJli V. ShOth Viahn^ (1909) 34 Bern. 182. 
((0 Parvatiahankar v. Bai Naval (1898) 17 Bom. 

738. 

( 0 ) Sadhu V. Kuppan (1007) 80 Mad. 54. Sed 
also Jonarmn v. Ramdhone (1806) 28 Cal. 
788. 




Boidya Nath v. MakJian (1890) 17 Cal. 680. 
ii) Mohini V. Satis Chandra (1890) 17 Cal. 704 ; 
OtUab Khan v. Abdtd Wahab Khan (1904 
81 Cal. 866 ; Ijjatulla Bhuyan v. Chandra 
Mohan (1907) 34 Cal. 964 [F. B.]. 

(A) Ibrahimji v, Bejanji (1896) 20 Bom. 266. 

(i) Qoswami Sri Raman Lalji v. Bohra Desraj 
(1910) 82 All. 222. See also 34 Cal. 954, 
958, per Mookerjee, J. 
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of the subject-matter as fixed in the plaint, A approximately, that determines S. 96. 

the Court to which the appeal lies ; it has accordingly been held by that Court that 

where in a suit for account filed in the Court of a District Munsif, the plaintiff fixed 

his claim approximately at Bs. 2,000 and the Munsif passes a decree for more than 

Rs. 6,000, the appeal from the Munsif’s decree lies not to the High Court, but to the 

District Court ( j). According to the Calcutta High Court, the Munsif cannot pass a 

decree for more than the amount of his pecuniary jurisdiction ; the appeal, therefore, 

from his decree lies to the District Court. We are inclined to think that the value of 

the subject-matter of a suit is its value at the date of instituting the suit, and that 

the view taken by the Madras High Court is tjie right one. Where the suit is dia- 

missed by the first Court — in which case the mesne profits remain undetermined — the 

®um as fixed in the plaint determines the forum of appeal (A). See notes to s. 6, p. 16 

above, also notes to s. 16, “ Over- valuation and Under- valuation,** p, 74 above. 

A decree is passed by Court M in respect of a cause of action which arose 
at Kadiri. Appeals from decrees of Court M lie to Court C. Subsequently Kadiri 
is transferred to the territorial jurisdiction of Court P from which appeals lie to Court 
B. To which Court does the appeal from the decree lie, to Court C or to Court 
B ? The answer is, to Court B, The reason is that a transfer of territorial jurisdic- 
tion ipso facto effects a transfer of venue (Z). 

Who may appeal. — An appeal under this section may be preferred by any 
of the following persons ; — 

1. Any party to the suit adversely affected by the decree (m), or, if such party is 

dead, by his legal representative (n) [see s. 146] ; 

2. any transferee of the interest of such party, who, so far as such interest is 

concerned, is bound by the decree, provided his name is entered on the 
record of the suit (o). [See notes to s. 47 under the head “ Representa- 
tive,” on p. 130 above.] 

3. An auction-purchaser may appeal from an order in execution setting aside 

the sale on the ground of fraud. [See notes to s. 47 under the head 
“ Appeal ” on p. 136 above.] 

No person unless he is a party to the suit is entitled to appeal under this 
section (p). 

We have said above that any party to a suit adversely affected by the decree may 
prefer an appeal from the decree. The question whether a party is adversely affected 
by a decree is a question of fact to be determined in each case according to its parti- 
cular circumstances. Thus it is quite clear that if the plaintiff’s claim is decreed in its 
entirety, and all the issues are found in his favour, the plaintiff cannot appeal from the 
decree. Suppose now that the plaintiff’s claim is decreed in its entirety, but that one 
of the issues is found against the plaintiff; can the plaintiff appeal from the finding ad- 
verse to him in such a case ? It has been hold that ho cannot (^). The reason is that 

(j) Kannayya v. Venkata (1018) 40 Mod. 1 the value determined by the decree, that 

[F. B.J. The jurifldlctlon of a Munsif imder detennlnea the forum of appeal, 

the Madras Civil Courts Act 3 of 1872 (Jfc) Satya Kinkat v. Raja Prasad Singh (1919) 
extends to suits of which the value does not 4 Pat. L. J. 447. 

exceed Bs. 2,600. Further, under that (f) Subb<wya v. Rachayya (1014) 87 Mad. 477. 

Act, appeals from decrees In suits of which (m) Krishna v. Mohesh Chandra (1906) 9 Cal. 
the value exceeds Ba. 6,000 He to the High W. N. 684. 

Court, and not to the District Court. In (n) Qajadhar v. C/anesh (1871) 7 B. L. E-. 140. 
the case cited above, it was held by the (o) Moreshwar v. Kushwa (1878) 2 Bom. 248, 260 
Madras High Court that though the decree (p) RustomH v. OMcial Lxquidator (1019) P. B. 
was for a sum exceeding Bs. 6,000, the no. 79, p. 196. 

suit was for Bs. 2,000, and it is the value (q) Secretary of State v. Saminatha (1911) 87 Mad. 
of the suit as given In the plaint, not 26. 
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S* 96* very fact that the decree is ^tirely in the plaintiff* s favour notwithstanding 

a finding adverse to him on one of the issues shows that such finding was unnecessary 
to the determination of the plaintiff’s suit. We have seen in the notes to s. 11, pp. 
59-00 above, that when a finding on an issue is not necessary to the determination of 
a suit, such finding does not operate as res judicata \ and it is an elementary 
principle that an appeal is not admissible on any point that does not operate as res 
judicata. Similarly, if a suit is brought by A against B, and the suit is dismissed 
in its entirety, B cannot appeal from the decree. And even if one of the issues 
is found against B, B cannot appeal from the finding, for such finding does not 
operate as res Judicata for the reason stated above. See notes to s, 11 under the 
head “ Decision in the former suit mtftt have been necessary to the determination of 
that suit,” on p. 69 above, and the oases there cited. 

It sbmetimes happens, where there are two or more defendants, that although a 
suit is dismissed as against one of them, in other words, the decree on the face of it is 
entirely in his favour, the decree impliedly negatives the right claimed by such defen - 
daht as against the plaintiff and the other defendants. In such a case it has been held 
that an appeal will lie at the instance of such defendant on the ground that he is 
adversely affected by the decree. X owes Rs. 2,000 to A, A assigns the debt 
first to B and then to C. C sues A and B to recover the debt, alleging that the 
assignment to B had become void through nonfulfillment of the conditions upon 
which it was made. A decree is passed against A, but the suit is dismissed as against 
B, Here the decree necessarily implies the finding that the assignment to B had 
become void, inasmuch as but for such a finding the decree could not have been 
passed in favour of C who admittedly was the second assignee of the debt. B 
may therefore appeal from the decree, though as against him the suit was 
dismissed (r ). 

In some cases an appeal may be preferred by a defendant against his 
co-defendants. A sues two Hindu brothers B and 0 on a promissory note 
passed by B for money borrc|^ed by him (J5) as manager of the family, alleg- 
ing, that B and C wore joint, and that the loan was obtained by B for family 
purposes. B does not appear at the hearing. C appears and admits that he and B 
are joint, but denies that the loan was obtained for family purposes. An issue is 
raised as to whether the debt contracted by B was for family purposes. It is found 
by the Court that the loan was obtained by B for family purposes, and a decree 
is passed against jB and 0. Here O can appeal from the decree as between himself 
and J3. The rule is that when a Court deals with a case as raising not only a 
question between the plaintiff and the defendants, but also as between the 
defendants, one of the defendants can appeal from the decree as between himself 
and the other defendants («). See notes to s. 11 under the head “Res judicata 
between co -defendants ” on p. 47 above. 

Joinder of appellants. — It is irregular for defendants with different defences 

to a suit and with different grounds for appeal to join in a single appeal (i). 

# 

3ub-sectlon (3): consent decrees not appealable. — Sub-section (3) 
is new. It declares that no decree passed by consent of parties shall be appealable. 
Under the Code of 18§2 consent decrees wore passed under s. 376. Under the present 
Code consent decrees are to be passed under rule 3 of Order 23. This rule corresponds 
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with $. 375 of the Code of 1882 except that certain words which occurred at the end of S» 96< 
8» 375 have now been omitted, S. 375 rau as follows : — 


** If a suit be adjusted wholly or in part by any lawful agreement or compromise 
e of suit, ^ defendant satisfy the plaintiff in respect to the whole 
Compromise of bu matter of the suit, such agreement, com- 

promise or satisfaction shall be recorded and the CouA shall pass a decree in accord- 
ance therewith so far as it relates to the suit,^ and such decree shall be jiiuxl so far as t< 
relates to so much of the svbject-maUer of the suit 00 is dealt with by the agreement^ com- 
promise or satisfaction,** 


O. 23, r. 3, is a reproduction of s. 375 with the omissiou of the words italicized above (w). 
This omission has boon supplied by sub-section (3) of the present section. Sub-s, (3), 
however, goes further than those words^ The said words barred an appeal from a 
consent -decree only so far as such decree related to so much of the subject‘matter of the 
suit as was dealt with by the agreement, compromise or satisfaction on which the decree 
was based. If a consent-decree dealt with any matter extraneous to the suit, that is, 
with matters that did not relate to the subject-matter of the suit, it was held that the 
decree, though passed with the consent of parties, was appealable, and that it should 
be modified by omitting therefrom such terms as did not relate to the subject-matter 
of the suit ( v). As regards the terms so excluded it was held that they might be enforced 
in a separate suit as a contract (?4y). There is no such limitation in sub-section (3). It 
excludes an appeal from every decree passed with the consent of the parties, though it 
may comprise terms that do not relate to the suit. But in such a case it is open to either 
party to the compromise to appeal from the order recording the compromise on the 
ground that the Court had no power under O. 22, r. 3, to record a compromise 
containing matters not relating to thesuit [O. 43, r. 1, cl, (m)]. 


Both under O. 23, r. 3, and the corresponding s. 375 of the Code of 1882, the agree- 
ment or compromise in terms of which the Court is invited to pass a consent-decree 
must be*“ lawful,” It was accordingly observed by tho High Court of Bombay in Qo- 
culdas V. James Scott (x), a case under s. 376, that “notwithstanding tho declared finality 
of the decree, an appeal against it would be maintainable, where the party against whom 
the decree was passed alleged that there had been in fact no ‘ lawful agreement * come 
to, in which case the condition precedent to the making of tho decree would not be ful- 
filled.” These observations were mere obiter dicta, but they were adopted by the High 
Court of Madras in Sridharan v. Puramathan (y), where it was expressly held that an 
appeal would lie from a consent-decree, if the agreement in terms of which the decree 
was passed was not lawful. The present Code does not allow an appeal from a con- 
sent-decree in any case* But it is quite competent to either party to appeal from 
the order recording the compromise where the compromise is not a lawful compromise, 
on the ground that the Court had no power under O. 22, r. 3, to record a compromise 
that was not lawful [0. 43, r. 1, oL (m)]. See notes to 0. 22, r, 3, “ Appeal.” 


Procedure for setting: aside'^ consent decrees. — Sub-section (3), in so far 
as it bars an appeal from consent decrees, gives effect tdthe principle that a judgment 
by consent acts as an est 6ppel ( z). But a consent-decree can be set aside on any ground 


(w) Inhere are certain words added at the com- 
menoement of rule 3 of Order 28, which 
it is not matei^I to nmtloe here. See 
notes to O. 2^ r, 8. 

(t>) Venkatappa v. Thimma 11895) 18 Mad. 410 ; 
Pragdas v- Qirc^rdaa (1902) 26 Bom. 70, 
79; Manager of Sri Meenakshi Devaeta- 
natn v. Abdtd Kasim (1907) 80 I^ad. 0Zt, 


(to) Jasimuddin v. Bhuban (1907) 84 Cal. 450. 

(a;) (1892) 16 Bom. 202, at p. 212, See also 
^ Pragdas v. Qirdhardas (1902) 20 Bom. 76, 
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iHat would invi^date an agreement, such as misrepresentation, fraud or mistake (a). 
This, however, cannot be done by an appeal, built must be done by a fresh suit brought 
for the purpose (6). In some oases it may be done by an a^jpUcation for a review (o). 
But it cannot be set aside by a Rule (d). See notes to s. 11, “ Consent decree and estop- 
pel,” p, 62 above. 

By consent of partie^.” — To constitute consent there must be an agree 
ment between the parties. Mere acoepfanoe by a party of an order offered by the 
Court does not amount to consent (e). 

any party aggrieved^ by a preli- 
rtiipary decree passed after the commence- 
ment of this Code' does not appeal from 
such decree, he shalh*be precluded from 
disputing its cotrectness in any appeal 
wnich may be preferred from the final decree. 


97 . 

AppofA from final decree 
where no appeal from pr^ 
llmlnary decree. 


Object of the section. — This section is new. The object of the section is to 
estop parties aggrieved by a preliminary decree, who do,,not appeal from such decree 
within the period'tof limitation, from afterwards disputing its correctness in any appeal 
which may be preferred from a decree.' 


A party aggrieved by a preliminary decree must appeal from the decree within the 
period of limitation. It is unreasonable that he should allow proceedings to be carried 
on to th^ final stage and largo costs to be incurred arid then object to ^lo preliminary 
decree fti an ^ppeal from the final decree. Recent Calcutta decisions under the Code 
of 1882 W^yre quite the other way. According t(^ these decisions, a party aggrieved by an 
order in tfie nature of a prel^]|inary decree was* not bound to appeal from the order, 
though the order^as ippealable as a decree ; he wad* at liberty to wait until the final 
decreie was passed, and then to dispute the correctness of the order in an appeal from 
the finalMooree, though the period of liipitation for an appeal from the order had then 
i^expirod. Thus it was held that when Sci order was passed in it'suit for dissolution of 
partuership^n^ accounts, declaring the shares of the parties, and referring the case 
to a commissioner fO^) taking accounts, it was open to the party aggrieved by the order 
to^il^ispute correctness in an appeal frofe the final decree, though no appeal WaS^ pre- 
fepifed from the order, and thc^ponod^resori-bed by the law of limitation for appealing 
irom the order had then expired (/). In a subsequent case it was held by a Full Bench 
ifi JKhudepi Hossein w, Emdad Hossein (g) [Macleaft, C. J., and Rampini, J., dissenting], 

that wkerq an order was passe din a suit for partition declaring the Tights of the parties (h) 

it was open to thbjjarty aggrieved by the order to dispute its jporrectness in an appeal 
from the final de^e> 4 itbough no appeal^was preierr^ from |Jxe order within the time 
allowed by law. The contrary had be^ laid down in an earlier case decided by the 
same High Court (i), but that decision was di|S^ted frqm by a majority of the Full 

Benolkin Khadem Boasein'a case. Under this seotipn. omi^iSn to prefer an appeal 
^ ^ M ^ * f W ^ 


(a) Budder^fiel^ Baling Co. v. Lister [18951 2 
Oh. 278 (mldike common to bothi parties) : 
Wildit%g V. Sandei^^ [1897]j^2 Oh. 684 
(mistake of " oounsel). See Bao Bxbee 
Sotomon v. Abdoot Azeez (1881) 6 Cal. 687, 
706. 


684 ; Mirali Rehn%o6bh^ (1891) 16^Bom. 


\ 694. / 

(o) Aushootosh Y, Tara (1884) 10 Cal. 612. 616. 

(a) Fatmabaiv. Sonbai (l 94 ;l) 86 Bom. 77 . 

(e) Aldam v. BroumMTsiS) W. N. 116 ; Badida 
^8) Times Rep. 189. 

( f) Bima Nath V. jSani KarUa (1896) 28 Cal. 406. 

Cal- 768# \ 

(wPSee 0. 20, r. 18 below. * . 

to Bolwam Beg v. Bam Ohwad/ra Deg (1896) 28 
^ 04 ^ 279 . 
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from a preliminary decree precludes objections to it in an appeal from the final decree (j). Ss. 
It is to be noted that the present s%DtioS4applies only to preliminary detsrees passed after 97, 98. 
the oommoncement of this Code* 


Preliminary decree. — As to what is a preMminary decree, see notes to s. 2, 
oL (3), under the head “ Preliminary decree,” on p. 6 above* 

Final decree passed prior to or during’ pendency of appeal from preli- 
minary decree* Under the Code of 1882 it^as held that whore after the passing of 
the final decree a party appealed from the preliminary decree, but did not also appeal 
from the final decree, that circumstance was a%ar to tfie hearing of^s appeal from 
the preliminai^ decree (A;). Under the present Code has boon helu by the High 
Courts of Madra% and Allahabad that the mere fact that tliore is no appeal preferred 
from the final decree is no grounc^ or not hearing the appeal f^m the preliminary decree, 
whether the latter appeal is filed before or after the final decrae. If the preliminary 
decree is set aside, the final decree falls with it (;). The Calcutta rulings are not 
uniform ( m). . ' ^ 

Consolidation of appeals. The Code contains no provisions for consolidating 
suits or appeals. Whether or not the Court has jurisdiction to consolidate appeals, 
it would not do so unless before tho hearing of the suits consolfjiation was asked for of 
the suits and unless tho evidence given in the two oases is common to both of them («)• 
See s. 161, notes under tho head “ Inherent powers of Court,” cl. (a). ^ 

98 . [S. 575. J (1) Where an appeal is heard by a Bench 
of two or more Judges, the appeal s|iall be 
iZT'Sy two^^or <iecided in accordance with the opinion- of 
‘ such Judges or of the majority (if any) of 
i such Judges. 

(2) Where there is no such majority which feoncurs m a 
judgment varying or reversing the decree appealed from, such 
decree shall be confirmed : ^ 


Provided that where the Bench hearing the appe^ is com- 
posed, of two Judges belonging t«‘ a Court cpnsisting^of more 
than two Judges, and the Judges composing the Bench differ 
m opinion on a point of law, they may state the point of law 
upon which they differ, and the appeal shall then ber heard 
upon that point only by one or more of the other Judges, and 
such pomt shall decided according to the^ oj^inion of the 

majority (if any) of th^ Judges \yho have heard the appeal, 
including those who first hjfejd Jt. 

. bctwdten thb old and new section. — This section corffesponds 

with s. 67^ of the Code»oi^ie82 exo^t that the proviso to sub-^ection (2) of the. 


(j) Ahmed v. BasMm (1014) I. A. ^1^ ()al. 914 
... [preliminary 4ecree dlfl|plvlng p&itnerahipl. 
(«) Mackeneie Y. Nartingh^^i Cal. 

JHoZ |L Bishambamr Dm 
(1910) 32 401, 226. ^ee aUo ifOomibS 
AMar v. Tasadduq (19 12) 84 AU. 498, 4 

LakiTmiv. Jlfatw (1911) 87 Mad. 29;iiawi/ 


'an h012) 37 Mad. 456; 
Hrbeni (1014) 30 All. 682 


vie^ V 
JS^ar^ha 

(f») Mhirodatiic^ v. Adhar (1912) 18 Cal. L. J. 
/ V Amar (1918) 18 0. L. J. 228. 

(n) WunardoH v. Shib Pmh^ (1916) 48 Oal. 96. 
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S* 08* present section diflEers in several material respects from the proviso to the Second 
paragraph of s. 575. The proviso to the second paragraph of s. 575 ran as follows : — 

** Provided that if the Bench hearing the appeal is oomposed of two Judges 
belonging to a Court consisting of more than Hwo Judges, and the Judges composing 
the bench differ in opinion on a point of law, the appeal may he referred to one or more 
of the other Judges of the same Court and shall be decided according to the opinion of 
the majority (if any) of all the Judges who have hoard the appeal, including those who 
first heard it.** 

As to the points of distinction between the old and the new section, see notes below 
under the head “ The appeal shall then be heard upon that point only,’* and the head 
‘‘ By whom appeal to be heard upon the point of law stated.** 

•• Differ fa opinion on a point of law.’* — No reference can be made under 
this section if the Judges differ on a question of fact. The power to refer can only be 
exercised if there is a difference of opinion on a point of law (o), 

’’The appeal shall then be heard upon that point only.” — Under the old 
section it was the appeal that was referred to a third Judge when the Judges hearing 
the appeal differed in opinion on a point of law and it was held that on such reference 
the whole appeal was open for argument, and not only the point of law on which the 
J udges had differed in opinion {p). The procedure to be adopted under the present 
section is to state the point of law upon which the Judges differ, and the appeal is then 
to be heard upon that point only. 


By whom appeal to be heard upon the point of law stated. — Where a 
point of law on which the Judges hearing the appeal differ has been stated, the appeal is 
to be hoard upon that point by one or more of the other Judges of the Court. This was, in 
fact, the practice followed in Bombay under the Code of 1882 (q). The practice of the 
Allahabad High Court was, however, different. The practice there was that the appeal 
should be heard by a Bench including the Judges who first heard the appeal (r). It 
is tp ^be noted that while the appeal upon the point of law is under this section to be 
heard by a Judge or Judges other than those who first heard it, the point is to be 
decided according to the opinion of the majority (if any) of tlip Judges who have heard 
the appooX^including those who first heard it. 

Where the Judges differ on a point of law, but do not state the point. 

obtains a decree in a District Court against B, B appeals to the High Court. The 
^appeal is heard by a Bench of two Judges^ The Judges differ in opinion on a point 
of law, but they do not state the point of law, and deliver judgments as judgments of 
the Court without ^ny reservation, one Judge holding that the appeal should be allowed 
with costs, and the other that the appeal should bo dismissed with costs. In such a case 
the Judges are not competent subsequently to state the point of law (s), and their dis- 
sentient judgments operate as confirming the adecree of the District Court under 
para. 1 of sub-sec. (2) (0- But B may then appeal under the Letters Patent {u). 


Appeal to High Court from awards under Land Acquisition Act. — 

This section applies to land acquisition appeals by virtue of the provisions of s. 64 of 
the Land Acquisition Act, 1894 (v). , ' / 


■1 




) 17 Cl. 8. 

, SstfiodH V. l^rtUaraja (18d^ 21 17d. 

Ntuju V, Sdlu (189D 18 Bom. 424 ; Jehanqir 
V. Seeretary of State (1904) 0 Bom. 

isi. 

(f) RoMUehand Bank v. Row (1884) 6 All. 4(g. 

(0 JM Singh V. Ghantham a887) 9 All. 626, r 


(0 Devachand v. Hirdohctnd (1889) 18 Bom. 449 , 
459. 

(tt) Keehav v. Vinayah (1884) 18 Bom. 865 ; 

dhaHji v. Punuhotwn ( 1884 ) 10 ^1. 814 , 
. Narayanaaand v, Osuru (1902) 26 J£i^.6^. 
{v) Manavikraman v, GoUwtor of the Nxlfine 
(1918) 41 Mad. 948. 



APPEALS FROM ORIGINAL DECREES. ^B3 

Letters Patent appeal.^Where an appeal is heard by a Bench of two Judges of 
a Chartered High Court, and the Judges differ, then, if the appeal is from the Original 
Side of the High Court (that is, an appeal under cl. 15 of the Letters Patent), the 
procedure is governed by cL 36 of the Letters Patent and the opinion of the senior 
Judge prevails (to), but ' if the appeal is a second appeal from the mufassal, the 
procedure is governed by the present section (a;). See also els, 10 and 27 of the 
Allahabad High Court set forth in Appendix II below, 

99 . [s. 578,] No decree shaU be reversed or substan- 
tially varied, nor shall any case be re- 
No decree to be reversed maudcd in aj)^eal on accouiit of any miS” 
i?rogS«it:^ not l^cttog joinder of parties or causes of action or any 
merits or Jurisdiction. error, defect or irregularity in any pro- 

ceedings in the suit, npjt , affecting the 
or the jurisdiction of the Court. 

Changes Introduced by the section, — ^This section corresponds with s. 678 of 
the Code of 1882, except in the following respects : — 

1. The words “ any misjoinder of parties or causes of action ” are now. As 

to the effect of these words see notes to O. 2, r. 3 under the heads 
< ‘Procedure in case of misjoinder of plaintiffs and causes of action,” and 
“ Procedure in case of multifariousness,” and notes to 0, 2, r. 4, under 
the head “ Leave of the Court.” 

2, The words “ in any proceedings in the suit ” have been substituted for the 

words “ whether in the decision or in any order passed in the suit or other- 
wise,” As to the effect of this alteration, see notes below under the head 
“ In any proceeding in the suit.” 

Scope of the section. — The mere circumstance of there being an error, defect 
or irregularity in any proceeding in a suit is no ground for reversing or varying a decree 
in appeal. But if it appears that the error, defect or irregularity affected the merits 
of the case or the jurisdiction of the Court, it would be a ground for reversing or vary- 
ing the decree. Where an irregularity is one which affects the merits of a caae or the 
jurisdiction of a Court, it is said to be a material irregularity. Where it does not, it is 
usually spoken of as a mere irregularity. This section cures a mere irregularity, error 
or defect. It does not cure a material irregularity, error or defect, 

“ Misjoinder of parties or causes of action.’’ — This expression may be 
amplified, and the rule contained in this part of the section may be stated as follows ; — 

No decree shall be reversed or substantially varied, nor shall any ca^e be remanded 
in appeal, on account of — 

(1) misjoinder ot plaintiffs (O, 1, r. 1) ; 

(2) misjoinder of defendants (O, 1, r. 3) ; 

(3) misjoinder of plaintiffs and causes of action (0, 2, r. 3). [The practice was 

different under the Code of 1882 : see notes to O. 2, r. 3, under the head 
** Procedure in case of misjoinder of plaintiffs and caused of action **]. 


{w)Ro0p Lata V . LaJeshmi Dobs (1006) 29 Mad. 1; I (1904) 26 All. 10. 

Surajmal Y.Homiman (1918) 20 Bom. L. R. | (») Bhuta v, Lakadu (1919) 21 Bom. L. B. 167, 
185, 218; Lachtnan Singh v» Bam Lagan \’ 



Ss.* 
98 , 99 . 
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S. 99. (4) misjoinder of defendants and causes of action (0. 2, r, 3). [The practice 

was different under the Code of 1882 : see notes to 0. 2, r. 3, under the 
head Procedure in case of multifariousness/] 

(6) mifljoinderof causesof aotion(0. 2,rr. 3, 4and5). See notes to O, 2, r, 4, 
under the head “ Leave of the Court.” ' • 

The words on account of any misjoinder of parties or causes of action ” have 
been inserted in the section to make it clear that such a misjoinder is to bo treated as 
a mere irregularity. Non-joinder stands on the same footing os misjoinder (y). 

Error, defect or Irregularity not affecting the merits of the case.— 

A decree will not be reversed or substantially varied in appeal for admitting a document 
not properly stamped (z), or for admitting a document declared invalid whore the judg- 
ment is not based on that document (ot), or because the wrong side was allowed to begin (6), 
or because the suit was decided on a Sunday (c), for these are irregularities that could 
not affect the merits of the case or the jurisdiction of the Court. All these irregularities 
are cured by the present section. The exclusion of evidence by the lower Court is 
an irregularity which may or may not affect the merits of the case ; if it does not, the 
irregularity is condoned under this section (d) ; see Indian Evidence Act, 1872, s. 167. 
For other cases see — 

1. notes to s. 15 under the head “ Where a suit which ought to have been insti- 

tuted in a Court of lower grade is instituted in a Court of higher grade ; ” 

2. notes to s. 92 under the head “ Consent of the Advocate General ; ” 

3. notes to O. 6, r. 14, under the head “ Omission to sign plaint ; ” 

4. notes to O. 16, r. 1, under the head ” Remedy of party when witness-sum- 

mons refused ; ” 

6. notes to 0. 21, r. 13, under the head “ Omission to verify inventory 

6. notes to O. 26, r, 4, under the head “ May issue ; ” 

7. notes to O. 32, r. 1, under the head “ Objection to authority of next friend; 

8. notes to 0. 41, r. 23, under the head “ Effect of erroneous order of remand ; ” 

9. notes to O. 41, r. 26, Sending back case for a revised finding ; ” 

10. notes to Schedule II, paragraph (1), under the head “ Application shall be 

in writing.” 

**\n any proceedings In the suit.'’— These words have boon substituted for the 
words “ whether in the decision or in any order passed in the suit or otherwise,” which 
occurred in s. 578 of the Code of 1882. The latter words were held to apply only to 
irregularities in proceedings subsequent to the institution of the suit, and not to irregu- 
larities in the frame or institution of the suit (e). The present section applies to irregu- 
larities in any proceedings in the wuit. 

Irregularity affecting the Jurisdiction of the Court.— S.-o s. 21 and the 

notes thereto. 


iy) TdkkaruUh v. Manakkat (1909) 33 Mad. 439. 
(z) Dzvachand v. Uitachand (1889) 18 Bom. 449. 
(o) WoTnss CAandsrv. OAundes Chum (1881) 7 
Cal, 293 ; Qirdhar v. Oannat (1874) 11 B. 
H. 0. 135. 

(6) Mdkund v, Bahori Lai (1881) 8 All. 824. 


(c) Sheoram v. Thdkur (1908) 30 All. 136, in app. 

from (1907J 29 All. 602. 

(d) De Souza v. Pestanji (1884) 8 Bom. 408: Sur^- 

jyamoni v, Kedx Santa (1901) 28 Cab 37, 

(e) Varajlal v. Ramdat (1002) 20 Bom. 259* 266. 



APPEALS FROM APPELLATE DECREES, 


265 


Suits Valuation Act Vll of 1887, section 1I9 modifies the provisions of the 
present section in oases where an objection is taken in appeal that by reason of the 
over- valuation or under- valuation of a suit a Court which had not jurisdiction with 
respect to the suit exercised jurisdiction with respect thereto. The said section runs as 
follows ; — 

(1) Notwithstanding anything in section '[99] of the Code of Civil Procedure 

an objection that by reason of the over- valuation or under- valuation of a 
suit or appeal, a Court of first instance or lower appellate Court which had 
not jurisdiction with respect to the suit or appeal exercised jurisdiction 
with respect thereto shall not be entertained by an appellate Court unless — 

(a) the objection was taken in the Court of first instance at or before the 

hearing at which issues were first framed and recorded, or in the lower 
appellate Court in the memorandum of appeal to that Court, and 

( b) the appellate Court is satisfied, for reasons to be recorded by it in writing 

that the suit or appeal was ovor-valuod or under-valued, and that 
the over- valuation or under- valuation thereof has prejudicially 
affected the disposal of the suit or appeal on its merits. 

(2) If the objection was taken in the manner mentioned in clause (a) of sub- 

section (1), but the appellate Court is not satisfied as to both the matters 
mentioned in clause (b) of that sub-section, and has before it the materials 
necessary for the determination of the other grounds of appeal to itself, 
it shall dispose of the appeal as if there had been no defect of jurisdic- 
tion in the Court of first instance or lower appellate Court. 

( 3 ) If the obj oction was taken in that manner, and the appellate Court is satisfied 

as to both those matters, and has not those materials before it,it shall pro- 
ceed to deal with the appeal under the rules applicable to the Court with 
respect to the hearing of apjDeal ; but if it remands the suit or appeal, or 
frames and refers issues for trial, or requires additional evidence to be 
taken, it shall direct its order to a Court competent to entertain the suit 
or appeal. 

Appeals from Appellate Decrees. 


100 . [S. 584.] (1) Save where otherwise expressly pro- 
„ , vided in the body of this Code or by any 

ocon »ppeai. Other law for the time being in force, 

an appeal shall lie to the High Court from eyery decree passed 
in appeal by any Court subordinate to a High Court, on any 
of the following grounds, namely : — 

(а) the decision being contrary to law or to some usage 

having the force of law ; 

(б) the decision having failed to determine some 

material issue of law or usage having the force 
of law ; 


Ss. 

99, 100. 
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(c) a substantial error or defect in the procedure pro- 
vided by this Code or by any other law for the 
time being in force, which may possibly have 
produced error or defect in the decision of the 
case upon the merits. 

(2) An appeal may lie under this section from an ap- 
peUate decree passed ex parte, ' 

The word “ specified ’* in the expression “ specified law or usage which occurred 
in oL (a) of s. 584 of the repealed Code has been struck out as being redundant. 

3cope of the section. — This section deals with second or special appeals. A 
second appeal can lie only to the High Court. A Court of first appeal is competent to 
enter into questions of fact, and decide whether the findings of facts by the lower Court 
are or are not erroneous. But a Court of second appeal is not competent to entertain 
questions as to the soundness of a finding of fact by the Court below (/). A second appeal 
can only lie on one or other of the grounds specified in the present section (g). A j udge to 
whom a memorandum of second appeal is presented for admission is entitled to consider 
whether any of the grounds specified in thi^ section exist and apply to the case, and, 
if they do not, to reject the appeal summarily (h). The limitations to the power of the 
Court imposed by ss. 100 and 101 in a second appeal ought to be attended to, and 
an appellant ought not to be allowed to question the finding of the first appellate 
Court upon a matter of fact (t). “ Nothing can be clearer than the declaration in the 

Civil Procedure Code that no second appeal will lie except on the grounds specified in 
section [100]. No Court in India or elsewhere has power to add to or enlarge those 
grounds ** ( j ). 

No second appeal will lie on the g:round of an erroneous finding of 

fact. — There is no jurisdiction to entertain a second appeal on the ground of an errone- 
ous finding otfact, however gross or inexcusable the error may seem to bo. No doubt, 
a second appeal does lie whore there is a substantial error or defect in procedure [see 
cl. (c)]. But an e^rroneous finding of fact is a different thing from an error or defect in 
procedure. Where there is no error or defect in procedure, the finding of the first appel- 
late Court upon a question of fact is final, if that Court had before it evidence proper for 
its consideration in aupfport of the finding {k). The mere fact that the High Court would 
have upon the documents and evidence placed before the Court of first appeal come to a 
different conclusion, is no ground for a second appeal ; it is precisely this revision of evi- 
dence which is excluded by the limited character of a second appeal (1), In this con- 
nection may be cited the observations of the Judicial Committee in Nafar Chandra Pal 
y, Shukur (m) : — 

Questions of law and of fact are sometimes difficult to disentangle. The proper 
legal effect of a proved fact is necessarily a question of law, so also is the question of 
admissibility of evidence and the question of whether any evidence has been offered on 


if) Ram Gopal v. Shamtkhaton (1898) 20 Cal. 93, 
19 1. A. 288. 

(g) Jbuchman v. Puna (1889) 16 Cal. 768, 16 I, A, 
125. 

(A) Rudr Prasad v. Baij Nath (1893) 16 All. 867. 

(i) Pertab Ohundsr v. Mohendranath (1890) 17 
Cal. 291 le X* A. 228. 

ij) Puraa Ohowdhrani v. Jewahir Singh (1891) 18 
Cal. 28, 80, 17 I. A. 122. 

(k) Durgq Chowdhrani v. Jewahir Singh <1891) 18 
OiU. 28, 17 I. A. 122 ; Ram Oopal v. Sham- 


khaton (1898) 20 Cal, 93, 19 I. A. 228 ; 
Fazl Karim v. Maula Baksh (1891) 18 Cal. 
448, 18 I. A. Q1\Ramratan v. Nanau (1892) 
19 Cal. 249, 19 I. A. 1 ; BalkHshna v. 
Qovind (1904) 26 Bom. 617; Lukhi Narain 
V, Jodu iV^a<A(1894) 21 Cal. 604, 21 I. A. 
89 ; East India Rg, Co. v. Changai (1916) 
42 Cal. 888, 

(i) Nafar Chandra Pal v, Shukur <1918) 46 I, A. 

183 189 \ f T 

(m) (1918)’ 45 1. A. 188, 187. 
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one ilde or the other ; but the question whether the fact has been proved, when evidence S. 1 00* 
for ahi against has been properly admitted, is necessarily a pure question of fact.” 

A second appeal will lie where a fact has been found without any 
evidence to support it. — It follows from what is stated in the next preceding 
paragraph that a second appeal will lie whore there is a finding without any evidence to 
support it, or if the finding is based on irrelevant matters^ or on a misconception of 
what the evidence is. All these are cases of substantial error or defect in procedure, 
and a second appeal will therefore lie under cl. (c) of the section (n). 

A second appeal will lie to Impeach legal conclusions drawn from 
findings of fact. — Though a second appeal does not lie upon a finding of fact, yet 
if a legal conclusion is drawn from the finding, a second appeal will lie under ol. (a) of 
the section on the ground that the legal conclusion was erroneous. Thus where a suit 
involved a question of adverse possession, and it was hold by the lower Courts that 
the proper legal conclusion to be drawn from the findings of fact in the case was that 
the defendant was in adverse possession, the Privy Council hold that the correctness 
of this conclusion was a question open to second appeal, and that the High Court 
was not precluded from deciding to the contrary (o). See notes above, “ No second 
appeal will lie on the ground of an erroneous finding of fact.” 

A second appeal will lie where the Courts below have misconceived 
the real question they had to try. — The High Court has jurisdiction under this 
section to set aside the decree of the trial Judge in favour of the plaintiff, affirmed on 
the facts by the first appellate Judge, on the ground that the evidence taken showed 
that the true question of fact, which had not been considered and as to which no issue 
had been framed, should have been answered in favour of the defendant (y?). 

Decision being contrary to law. — A second appeal will lie where the 
decision is contrary to ” law.” The term ” law ” in cl. (a) is not limited in its 
meaning to statute law : it moans general law (q). 

When the question is one of of a document (r), or oi legal inference 

from a document (rr), the question is one of law, and a second appeal will lie. But 
where a suit involves a question of the fact of adoption, and documents are produced 
as evidence of the fact of adoption, the question whether the documents do or do not 
support the alleged adoption is a question of fact, and no second appeal will lie ( 5 ). 

Where the Court of first instance granted a mandatory injunction for the demolition 
of a building, and the decree was reversed in appeal on an erroneous view of the law, 
it was held that a second appeal would lie (t). Though a person may not have 
been duly appointed executor, he may render himself responsible as executor if he 
intermeddles with the estate of the deceased. Misapplication of law on this point is 
a good ground for a second appeal (u). 

Where an appeal which ought to have been made to the High Court is made to a 
District Court, and the latter Court hears and decides the appeal, the decision is contrary 


(n) Anangamanjari v. Tripura Sundati (1887) 14 

Cal. 740, 747, 14 I. A. 101 ; Hemanta v. 
Brojendro (1800) 17 Cal. 876, 17 I. A. 65 ; 
Shivabaaava v. Sangappa (1906) 29 Bom, 
1, 81 I. A. 164 ; Visvanath v. Dhondappa 
(1893) 17 Bom. 476 ; PalakdhaH v. Afan- 
ners (1896) 28 Cal. 179 : Oovind v. Vit?ial 
(1896) 20 Bom. 763 ; Lakhichand v. Laichatid 
(1918) 42 Bom, 362 ; Damusa v. Abdul 
S^ad (1919) 46 I. A. 140. 

(o) Laohmetwar v. Manowar (1892) 19 Cal. 253, 

19 I, A. 48 : Bum Qopal v. Shamskhaton 
(1893) 20 Cal, 93, 98, 19 I. A. 228 ; lahan 
Ohunder v. Bishu (1897) 24 Cal. 826 ; Baja- 
ram v. Oaneah (1897) 21 Bom. 91. 

»7 


ip) Damusa v Abdul Samad (1910) 40 I. A. 140. 

iq) Ram Qopal v. Shamakhaton (1803) 20 Cal. 03, 

19 I. A. 228. 

(r) Fateh Chand v. Kishan Kunwar (1912) 34 All. 
599, 39 I. A. 247; Vithoha v. Mahadev (1918) 
42 Bom. 344, 350*351. 

(rr) Chaudhri Satgur v. Kishore Lai (1919). 46 
I. A. 197, 201. 

(a) Lachman Lai v. Kanhaya Lai (1896) 22 Cal 
609, 22 I. A. 61. 

it) Ram Bahadur v. Ram Shankur (1905) 27 All 

688 . 

(tt) Maniram Seth v. Seth Rupchand (1006) S3 Cal. 
1047, 33 I. A. 166. 
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S. 100. to law within the meaning of ol. (a) of sub-sec. (1), an<J a second appeal lies to the 
High Court from the decree of the District Court (v). See notes to s. 96, “Forum 
of appeal* p. 246 above.” 

Usage having the force of law. — ^These words mean “a local or family usage 
as distinguished from the general law ” (w). If the decree appealed from is based, 

, on a misconception of the canons which the Privy Council and the High Court havt 
defined as to how a special custom should be proved, the High Court will interfere in 
second appeal (x). The existence of custom or “ usage having the force of law ” is a 
mixed question of fact and law. The present section precludes the High Court from inter- 
fering in second appeal with the findings arrived a t by the lower Courts of actual facts 
from which the existence of the custom has been inferred. But the inference as to the 
existence and the decision as to the validity of the custom are matters of law, and these 
may therefore be revised by the High Court in second appeal (y). Similarly, where the 
question is as to the existence or non-existence of a custom, and the lower appellate 
Court has acted upon illegal evidence or on evidence legally insufficient to establish 
the alleged custom, the question is one of law^ and the High Court is entitled in second 
appeal to consider whether the finding is based upon sufficient evidence (z). 

Substantial error or defect in procedure. — Where secondary evidence 
was admitted in contravention of the provisions of the Evidence Act, s. 66, it was held 
that the case came within cl. ( c), and that a second appeal would lie ( a,). On the same 
ground it was held that a second appeal would lie where an unregistered document 
was admitted in evidence (6). Similarly where the lower appellate Court proceeded 
to determine the appeal without waiting for the return of a commission issued by that 
Court, a second appeal was allowed (c). 

Where the Court of first appeal disposes of a suit upon a case not raised by the 
parties or warranted by the evidence, the case is one of substantial error or defect 
in procedure and a second appeal will lie (d). Omitting to decide a material issue (e), 
omitting to examine witnesses tendered (f), refusing to receive documentary evidence 
which ought to have been accepted (g), allowing the plaintiff in the lower appellate 
Court to change the nature of his suit (h), have all been held to bo good grounds for 
special appeal. But disregard of an Amin’s second report made after a local invest! 
gation does not constitute a substantial error or defect of procedure within the meaning 
of this section, and is no ground for second appeal (t). The refusal by a lower appel- 
late Court to exercise the discretion vested in it by O. 41, r. 27, with resi:)ect to the 
admission of additional evidence, is a substantial error or defect in procedure, and affords 
a ground of special appeal ; but where the Court has exercised its discretion in a sound and 
reasonable way, and in the exercise of its discretion refused to admit additional evidence, 
the case is not one of substantial error or defect in procedure (j). 

Refusal by Court of first appeal to extend time tor filing an appeal.— 

Where an application is made to a Court of first appeal to admit an appeal from the 


iv) Bandiram v. Puma Chandra (1918) 46 (:al.926 
(t4>) Ram Gopal v Shamskhaton (1893) 20 Cal 93, 
19 I. A. 228. 

(a?) Dssai^Runchhoddaa v. Rawal (1897) 21 Bom. 

(y) Kumarappa v. Manavala (1918) 41 Mad. 
874, overruling Kakarla v. Raja Venkata 
(1906) 29 Mad. 24, and approving Pan- 
hajammal v. Secretary of State (1917) 40 
Mad. 1108, 1110. 

(:) Hmaiim AH v. AbdvX Rahman (1906) 28 All. 
698 ; Ram BUae v. Lai Bahadur (1908) 30 
All. 311. 

(a ZMjhman Singh v. Puna (1889) 16 Cal. 763, 16 
I. A. 125. 


(b) Baaarca v. Kalkapa{\B7S)2. Bom. 489; Ramapa 

V. Vnianna (1883) 7 Jiom. 123 

(c) Madho Singh v. Kanhi Singh (1894)16 All. 342. 

(d) Shimhasava v. Sangapa (1905) 29 Bom. 1, 

31 I. A. I5i. 

(e) Ramkor v. Gangardm (1892) 10 Bom.545. 

(/) Monilal v. Khiroda (1893) 20 Cal. 740. 

(g) Talmoar Singh v. Bhagwan Daa (1908) 12 O 

W. N. 312. 

(/») Terietput v. Sudernan Dae (1878) 4 Cal. 46. 

(i) Lukhi Narain v. Jodu Nath (1894) 21 Cal. 
604, 21 r. A. 39. 

0‘) Pam Piari v. Kallu (1901) 23 All. 121: Dufi,a 
Prasad v. Jai Narain (1911) 33 All. 879, 
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original decree after the expiration of the period of limitation, that Court has the power, 
on sufficient cause being shown, to admit the appeal [Limitation Act, s. 5]. If the 
lower appellate Court refuses to admit the appeal, holding in the exercise of its discre^ 
tion that there was no sufficient cause for not presenting the appeal within the 
prescribed time, there is no ground for a second appeal. But if the lower appellate 
Court did not exercise its discretion at all, or exercised it capriciously and arbitrarily, 
or without proper legal material to support its decision, a second appeal will lie under, 
cL (a) of the section. The principle is that where a Court has exercised its discretion 
in a sound and reasonable way, the High Court has no power to interfere in second 
appeal (I-). 

Dismissal of appeal for default. — Though a second appeal will lie from 
an appellate decree passed ex parte no second appeal lies from an order dismissing an 
appeal for default. Such an order is not a decree (Z) ; see 0. 41, r. 11(2) ands. 2 
cl. (2), Bub-cl. (b), 

diang^ing^ nature of suit. — An appellant should not be allowed to set up a 
new case in second appeal (m). 


Pleas which may be taken for the first time in special appeal.— An 

appellant will not bo allowed to set up for the first time in second appeal a plea not ' 
taken by him in the lower Court. But if the objection is one which goes to the very 
root of the ease, it may be allowed to be taken for the first time in second appeal (n). 
Thus, subject to the provisions of s. 21 above, an objection'to jurisdiction may be 
taken for the first time in special appeal, if it is patent on the face of the record (o) 

- [See notes to s. 21, “ Objection to jurisdiction, etc.’*]. Similarly, the plea of res judi- 
cata may be taken for the first time in second appeal, provided it can be decided upon 
the record before the Court (p). So also the plea of want of notice in an ejectment 
suit (pp). As to the plea of limitation, the notes to 0. 41, r. 2, under the head “ Leave 
of Court ; LimiUtion,*’ which refer to first appeals, apply also to second appeals (q). 


The High Court will allow in second appeal a new point to bo raised for the first ' 
time, though the point may not have boon taken in the memorandum of appeal before 
it, provided it is purely a question of law arising on the findings of the Courts below, 
and not affected by any facts outside those findings. Thus where the lower appellate 
Court awarded to the plaintiff one-third share of the property in suit on the ground 
that remoter gotraj sapindas inherit. per stirpes, and the defendant preferred a second 
appeal to the High Court on the ground that the plaintiff was not entitled to any share 
at all, the defendant was allowed to contend at the hearing of the second appeal that the 
plaintiff was not entitled in any event to more than one-sixth share, as remoter gotraj i 
sajpindaa inherit per capita and not per stirpes ( r). But no question of law will be allowed 
to be raised for the first time at the hearing of a second apphal, if it sets up a new right 
differing in kind from that asserted throughout the trial, and not merely in degree as. 
m the above case. Thus whore the right claimed by one of the defendants was treated 
as one of maintenance only in the Courts below, she was not allowed to contend in second 
appeal that, besides maintenance, she wsis entitled to a half share in the property {s). 


(1) v. Qanpati (1899) 23 Bom. 61 

Tvlna v. Qajraj (1903) 26 All. 71; Hm 
in (1904) 26 All. 327. 

In®?,® V. Jaffer AH (1896) 23 Col. 8: 

(»n) uopal V. Hanupiant(l882) 6 Bom. 107: Ma 
V. SUaramayyar (:i802) 16 Mad. C 
V. Mahin Lai (1888) 10 All. 496. 
(n) Kuppa V. Dorasami (1883) 6 Mad. 76. 

( 0 ) Bapuji V. Umedbhai (1871) 8 B. H. C., A. 
246; Stdheshwar y. Hanhar (1888) 12 Bo 
155; Sayad v. Nana (1889) 13 Bom. 42 
Velatudam v. Aruntichala (1890) 13 M 


273. 


ip) Kanahai Lai v. Suraj Kunwar (1899) 21 
All. 446. 

ipp) Dodhu V. Madhavrao (1893) 18 Bom. 110. 
(g) See Shivapa v. Dod Nagaya (1887) 11 

Bom. 114. 

(r) NagesA v. Gurvrao (1893) 17 Bora. 303; Oiri 
apav. Ningapa (1893) 17 Bom. 100; Gav- 
dappa v. Ginmalappa (1895) 19 Bom. 331, 
676 ; Nurimian v. Ambica (1916) 44 Cal. 


(a) Raohawa v. Shivayogapa (1894) 18 Bom. 679. 
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Second appeal. — A «eaond appeal does not lie from any order made in appeal 
under a. 104. But a second appeal will lie from an order made under s. 47, as such 
an order is deemed to be a decree.*’ See s. 2, oL. (2). 


101 . [S. 585.] No second appeal shall 
otS'r'IrounS***' ™ h® except on the grounds mentioned in 
section 100. 

102 . [S. 586.] No second appeal shall lie in any suit 
of the nature cognizable by Courts of 
tain°s5“s““‘* Small Causes, when the amoimt or value 

of the subject-matter of the original suit 
does not exceed five hundred rupees. 

5ults of the nature cosfnizable by Courts of Small Causes. — 

Whether a suit is or is not of the nature cognizable by a Court of Small Causes is to be 
determined by a reference to the provisions of the Provincial Small Cause Courts Act 
9 of 1887 [see ss. 16, 16 and 27]. If a suit is of the nature cognizable by a Small 
Cause Court, and the value of the subject-matter of the suit does not exceed Rs. 600 
no second appeal will he, even though for special reasons the suit cannot be or has 
not been tried in a Small Cause Court, or though the Small Cause Court to which the 
plaint was presented returns the plaint under s. 23 of the said Act to bo presented 
to another Court on the ground that it involves a question of title, and is not there- 
fore cognizable by that Court. The reason is that it is the nature of the suit, and 
not the Court in which it is tried, that determines the right of appeal ( /). The words 
“ any suit of the nature cognizable ” mean any suit relating to a subject-matter ovei 
which a Court of Small Causes would have jurisdiction if the claim were within the 
pecuniary limits of its jurisdiction (u). In determining whether a second appeal lies 
under this section, the original character of the suit is to be regarded rather than the 
character it may subsequently assume by operation of the findings of the Court (v). 
Nor should regard be had to the mode of trial of the suit ; thus a suit which is of the 
nature cognizable by a Court of Small Causes is none the less so because instead of being 
tried under the summary procedure it has been tried in the ordinary manner (w). 


5uit for mesne profits. — Section 16 of the Provincial Small Cause Courts Act 
gives jurisdiction to Courts of Small Causes to take cognizance of all suits of a civil 
nature of which the value does not exceed Rs. 600 except such suits as are specified 
in the second schedule of the Act. That schedule consists of several articles of which 
article 31 is the most important for the purposes of the present section. That article 
excludes from the jurisdiction of Small Cause Courts “ any other suit for an account 
including a suit for the profits of immoveable property belonging to the plain- 

tiff which have been wrongfully received by the defendant.” This article contemplates 
oases in which the plaintiff claims an account of monies which the defendant ha^ received 
and to an account of which the plaintiff is entitled, because the monies received belonged 
to him. It has been held by a majority of the Full Bench of the Calcutta High Courb 


(0 Kalian v. Kalian (1885) 9 Bom. 259 : Maha- 
deo V, Budhai Bam (1904) 26 All. 868; 
Soda V. Bnj Mohan (1898) 20 All. 480; 
Lola Kandha v. Lola Lai (1898) 26 Cal. 
872 ; Kali v. Izzatunnissa (1897) 24 Cal. 
5 67 : AnnamtUai v. Subramanj/an (1892) 15 
Mad. 298 : Muttu Karuppan v. Sellan (1892) 
16 Mad. 98 ; Ranikriahna v. The President 


of the Vengurla Munidpality (1917) 41 
Bom. 867. 

ftt) Soundaram v. Sonnia (1900) 23 Mad. 647, 666. 
(r) Lakshmandae v. Lane (1908) 82 Bom. 866. 
w) Indra Chandra v. Srieh Chandra (1913) 40 
Cal. 637 ; Shankarhhai v. Somabhai (1900) 
26 Bom. 417. 
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that a suit for mesne profits does not fall under this article, in other words it is cogniz- 
able by a Small Cause Court. Such a suit is not a suit “ for the profits of immoveable 
properties belonging to the plaintiff which have been wrongfully received by the defend- 
ant.** A suit for mesne profits is a suit for damages in which the defendant ^ would be 
liable even if 7ia profits have been actually received by him during the period of disposses- 
sion. For it will be seen on referring to s. 2, sub-s. (12), of the Code that mosno profits 
are defined as profits which the person in wrongful possession of such property actually 
received or might with ordinary diligence have received therefrom (x). On the other 
hand, it has been held by a Full Bench of the Madras High Court ( y), that a suit for mesne 
profits does come within art. 31 of the said Act, and is not therefore cognizable by a 
Small Cause Court at all. As regards recent Bombay decisions, if wo aro to reconcile 
them all, we may say that a suit for mesne profits is, according to the Bombay Court, 
a “ suit for the profits of immoveable property belonging to the plaintiff which have 
been wrongfully received by the defendant ” within the meaning of art. 31 (z), but, 
that it docs not come within the said article, if the amount claimed is an ascertained 
sum so that no account has to be taken (a), 

Suit for title. — A Small Cause Court has no jurisdiction to entertain a suit for 
title relating to immoveable property, A suit, however, which is otherwise cognizable by 
a Small Cause Court, does not cease to be so, because it incidentally involves a ques- 
tion of title (6). 

Suit for a declaration. — A Small Cause Court has no jurisdiction to entertain 
a suit for a declaratory decree. The mere fact, however, that there is a prayer for a 
declaration will not prevent a suit from being of the nature cognizable by a Small 
Cause Court, if all the other reliefs claimed in the suit could bo obtained without asking 
for a declaration (c). 

Execution. — The expression “ suit ” in this section includes execution proceed- 
ings (ff), from which it follows that if a suit is of the nature cognizable by a Small Cause 
Court, no second appeal will lie from an order made in execution of the decree passed in the 
suit, unless the value of the suit exceeds Rs. 500. It is immaterial that the order in 
execution is made by a Court other than a Court of Small Causes or a Court vested with 
the powers of a Small Cause Court, as where the property attached in execution of the 
decree is immoveable property and the order in execution is made by a First Class Sub- 
ordinate Judge in his ordinary jurisdiction. The test is, what was the nature of the 
suit in which the decree sought to be executed was j)assed, and not the nature of the 
proceedings in execution ( e). It is also immaterial that the amount sought to be recovered 
in execution exceeds Rs. 500. The test is not the amount claimed in execution proceed- 
ings, but the amount of the subject-matter of the suit (/). 


S3% 

102 , 103 . 


103 . [New.'] In any second appea’, the High Court 
may, if the evidence on the record is suffi- 
deteSne°LuM offact* cicnt, determine any issue of fact necessary 
for the disposal of the appeal but not 
determined by the lower appellate Court. 


(aj) Sing v. Madhub Chundra 

(1896) 23 dal. 884. 

(V) Savarimuthu v. AUhurusu (1902) 26 Mad. 103. 
y* Mf^tiodev (1901) 26 Bom. 86. 

(а) Qirj(^ax v. Raghunath (1906) 30 Bom. 147 ; 

FtnayoA! v. KHshnarao (1901) 26 Bom. 

In Vasudev v. Damodar 
... ^,(1004) 6 Bom. L. K. 370. 

(б) ViMyah v. Kriahnarao (1901) 26 Bom. 626 ; 

KestUang v. Naransang (1908) 82 Bom. 660. 


(c) Ramachandraiyar v. Noorulla Sahib (1907) 80 

Mad. 101. 

(d) Oorachand v. Baykanto (1873) 12 Beng. I>. R, 

261 [F. B.l ; Dxn Dayal v. Patrakhan (1896) 
18 All. 481. 

(e) Narayan v. Nagxndas (1906) 30 Bom. 113. 

(/) Jklavula Ammal v. Mavula Maracoir (1907) 80 
Mad. 212 : BuUov BhaUacharji v. Baburanx 
(1885) 11 (5al. 169. 
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. 3cope of the section. — ^This section is now. It empowers the High Court in 
lOSi IO 4 I appeal to determine issues of /ac^ — 

(1) * where it is necessary to determine such issues for the disposal of the second 

appeal, 

(2) where such issues have not been determined by the lower appellate Court, and 

(3) where the evidence on the record is sufficient to enable the High Court to 

determine such issues. If the evidence on the record is not sufficient, the 

High Court should refer the issues for trial under O. 41, r. 25. 

In the absence of any provision such as is contained in the present section, there 
was a conflict of decisions under the Code of 1882 as to the power of the High Court to 
determine issues of fact in second appeal in the circumstances specified in the present 
aeotion. On the one hand, it was held that where the evidence on the record was suffici- 
ent to enable the High Court to deliver judgment, the High Court had the power at the 
hearing of a second appeal itself to fix and determine issues of fact necessary for the 
disposal of the appeal but not determined by the lower appellate Court, as a remand 
in such a case would merely cause delay and increase costs (g). On the other hand, 
it was held that even if the evidence on the record was sufficient, the High Court 
had no such power, and the only course open to it was to remand the issues for a 
finding to the lower api>ellato Court, the ground of the decisions being that the High 
Court had no power in second apx)eal to determine any issue of fact(h). The present 
section gives effect to the former view. 

Appeals from Orders. 

104 . [S. 588.] (1) An appeal shall lie from the follow- 
ing orders, and save as otherwise expressly 
ap^Sfues. *’*“’’* provided in the body of this Code or by 

any law for the time being in force, from 

no other orders : — 

(а) an order superseding an arbitration where the 
award has not been completed within the period 
allowed by the Court ; 

(б) an order on an award stated in the form of a special 
case ; 

(c) an order modifying or correcting an award ; 

(d) an order filing or refusing to file an agreement to 
refer to arbitration ; 

(c) an order staying or refusing to stay a suit where 
there is an agreement to refer to arbitration ; 

(l) BdlKUh»n\.J(U0daKmra6S6)'! All. 766; i (ft) Girdhan JM v. Crawford (1887) 0 All. U7 
768, 771, per Petheram, C.J., and Tyrrel, [P. B.] ; DeotUhert v. Banri (1886) 8 All, 

J . : DtokUhen v. Barwi (1886) 8 All. 172, 172. 

170*178, per Pethoram, O.J.. and Oldfield, J. 1 
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(f) an order filing or refusing to file an award in an S. 104. 
arbitration without the intervention of the Court ; 

(g) an order under section 95 ; 

{h) an order under any of the provisions of this Code 
imposing a fine or directing the arrest or deten- 
tion in the civil prison of any person except where 
such arrest or detention is in execution of a 
decree ; 

(i) any order made under rules from which an appeal 
is expressly allowed by rules. 

(2) No appeal shall lie from any order passed in appeal 
under this section. 

This section and O. 43, r. 1, contain a full list of appealablo orders. The words, 
save as otherwise expressly j^rovided in the body of this Code or by any law for the 
time being in force,” are now. Soo notes below under the head “ Letters Patent appeal.” 

Clause (a) — See Schedule II, paragraph (8), and notes thereto. 

Clausa (b) — See Schedule II, paragraph (11), and notes thereto. 

Clausa (c) — See Schedule II, jDaragraph (12), and notes thereto. 

Clause (d) — See Schedule II, paragraph (17), and notes thereto. 

Clause (e) — See Schedule II, paragraph (18). 

Clause (f) — See Schedule II, paragraph (21), and notes thereto. This clause does 
not apply to proceedings under cl. (2) of s. 11 of the Arbitration Act, 1899. Hence no 
appeal lies under this clause from an order refusing to sot aside an award made and filed 
under that Act. The High Court, however, has jurisdiction to hear the appeal under cl. 

16 of the Letters Patent (i). 

Clause (h) — See O. 16, rr. 10, 12, 17 and 21 (summoning and attendance of wit- 
nesses) ; 0. 26, r. 17 (attendance and examination of witnesses before Commissioner); 

O. 38, r. 4 (arrest before judgment) ; O. 39, r. 2, sub-r. (3) (disobodienoo of injunction). 

Clause (i) — See O. 43, r. 1. 

Sub-section ( J). — Thus if an appeal is preferred under O. 43, r. 1 (a), from an 
order under O. 7, r. 10, returning a plaint to be presented to the proper Court, and an 
order is made in appeal remanding the case under O. 41, r. 23, no appeal lies from 
such order (j). See notes to O. 41, r. 23, ** Appeal.” 

5ectfon 154. — There are some orders which were appealable under sec, 688 of 
the repealed Code, which are not appealable under this section. As to these it is pro- 
vided by s. 164 that whore the right to appeal has already accrued to a party before 
the commencement of this Code, such right shall not be affected by anything 
contained in this Code. 




OampMl dt Oo. v. JeshraJ (1918) 46 Cal. 509. 1 

JSrauhat Singh v. Baldeo Singh (iOll) 88 All. | 


4t9 ; Chhubu Mian v* Uorokaran Dot 
a^l2> P. U. no. 110. o. AOrt. 
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Sb, Letters Patenjt al4>eal. — Clause 15 . of the Letters Patent provides that an 

104 1 05# from every “ judgment ” of a single Judge of the High Court in the exercise 

of civil jurisdiction to other Judges of the Court. Now an order refusing to set aside 
an award is a “ judgment ** within the meaning of the said clause (k)* It is clear that 
if such an order is made by a Munsif’s Court, or by the Court of a Subordinate Judge 
or by a District Court, no appeal will lie from it, for it is not an order specified in the 
present section. It is equally clear that if such an order is made by a Judge of the 
High Court an appeal will lie from it under the Letters Patent, for the present section 
expressly saves the right of appeal given by any law for the time being in force. Upon this 
point there was a conflict of decisions under the Code of 1882, for it was provided by s. 
688 of that Code that an appeal lay from the orders specified in that section, and from no 
other orders. The question accordingly arose whether s. 688, by declaring that no appeal 
would lie from any order other than those specified in that section, took away the right 
of appeal given by the Letters Patent. It was held by the High Courts of Calcutta* 
Madras and Bombay, following a decision of the Privy Council (Z), that s. 688 did not 
take away the right of appeal given by cl. 16 of the Letters Patent ( w), and that an appeal 
therefore lay from an order of a single Judge of the High Court refusing to set 
aside an award to the other Judges of the Court. On the other hand, it was held by 
the Allahabad High Court, on a different reading of the Privy Council case referred to 
above, that s. 688 took away the right of appeal given by the Letters Patent (n), and 
that no appeal therefore lay from an order refusing to set aside an award, though 
the order might be made by a Judge of the High Court. The Allahabad ruling, it is 
submitted, is no longer law, having regard to the words “ save as otherwise expressly 
provided by any law for the time being in force ” which have been newly added into 
this section. 


105. [S. 591.] ( 1 ) Save as otherwise expressly provided, 

^ no appeal shall lie from any order made by 

a Court m the exercise of its original or 
appellate jurisdiction ; but, where a decree is appealed from, 
any error, defect or irregularity in any order, affecting the 
decision of the case, may be set forth as a ground bf objection 
in the memorandum of appeal. 

(2) Notwithstanding anything contained in sub-section 
(1), where any party aggrieved by an order of remand made 
after the commencement of this Code from which an appeal 
lies does not appeal therefrom, he shall thereafter be precluded 
from disputing its correctness. 

Chaii8:es liiti;pduced by the section. — This section corresponds with s. 
691 of the Code of 1882 except in the following particulars : — 

1. Sub-section (2) is new. See notes,, below under the head Sub-section (2) : 
appeal from order of remand.” 


(*) TooUss Monsy v. Sudsf^ (1899) 26 Cal. 861. 

(0 Bmriih Ohundsr v. Kali Sunderi (1888) 9 
Cal. 482. 10 I. A. 4. 

(m) Tootses Monsy v. Sudevi (1899) 26 Cal. 861; 
SabhopOihi V. N arayansami (1902) 26 

MadToSS ; Ohappun v. Moidin (1899) 22 


Mad. 68 ; Secretary of State v. Jehangir 
(1902) 4 Bom. L. R. 842. 

(n) Banno Bibiv. MeMi Husain (1889) 11 All. 
876 ; Mulummad v. Jshan-uUah (1892) 14 
All. 226. 
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2. In s. 591 the words were “ in any such order ** aiter the word irregularity.” S. 
The word ” such ” has been omitted, as the expression ” such order ” gave 
rise to the contention in some cases before the Privy Council that s. 691 
applied to non -appealable orders only, a contention "that was overruled 
by the Privy Council ” (o). 

3copeof the section. — An interlocutory order made in a suit is either appealable 
(s. 104) or not appealable. This section, like the corresponding s. 691, applies to ap- 
pealable as well as non -appealable orders. Where an interlocutory order is appeal- 
able, the party against whom the order is made is not bound to prefer an appeal against 
it, but he may make the irregularity in the order a ground of objection in the memo- 
randum of appeal, where an appeal is preferred from the decree in the suit in which the 
order was made. In other words, s. 105 allows an appealable order which has not been 
appealed from to be made the subject of appeal in an appeal from the decree. 
There is no law prevailing in India which renders it imperative upon a party to appeal 
from every interlocutory order by which he may conceive himself aggrieved, under the 
penalty, if he does not do so, of forfeiting for ever the benefit of the consideration of 
the appellate Court. Nothing would be more detrimental to the expeditious adminis- 
tration of justice than the establishment of a rule which would impose upon a party 
the necessity of appealing, whereby on the one hand ho might be harassed with endless 
expense and delay, and on the other inflict upon his opponent similar calamities. It was 
so observed by their Lordships of the Privy Council in Moheshur Singh v. The Bengal 
Oovernment (p) and subsequent cases (q), and it is this principle that underlies the pre- 
sent section. The present section makes it quite clear that an order appealable under 
s. 104 may be questioned under s. 105 in an appeal from the decree in the suit, although 
no appeal from the order has been preferred under s. 104 (r). And even where the inter- 
locutory order is one from which no appeal lies, an error, defect or irregularity in that 
order may be set forth as a ground of objection in the memorandum of appeal, whore 
an appeal is preferred from the decree in the suit in which the order was made {s). 

Affecting: the decision of the case. — According to the Calcutta and 
earlier Allahabad decisions, the words “ affecting the decision of the case ” mean 
affecting the decision of the case on its merits. It has accordingly boon held that no 
order can be attacked in appeal from a final decree, unless the error, defect or irregularity 
in the order is one affecting the decision of the case on the merits. Thus an order under 
O. 9, r.l3, setting aside an ex parte decree, is not an order that could possibly affect tho 
merits of tho case; such an order merely ensures a hearing upon the merits. Hence tho 
alleged wrongfulness of tho order cannot be urged as a ground of objection in an appeal 
from tho decree in the suit {t). Tho same remarks apply to an order made under 
0. 41, r. 19, re-admitting an appeal which has been dismissed for default (w). The Chief 
Court of the Punjab has followed the earlier Allahabad decisions (v). On the other 
hand, it has been hold by tho High Court of Madras {w) and in a recent case by tho Alla- 
habad High Court (ar), that an order under O. 9, r. 13, setting aside ^ ox parte decree 
can be attacked in appeal from the final decree, even though the efror or defect in the 


(o) See the throe Privy Council cases cited in 
^ note below. 

(p) (1850) 7 M. 1. A. 283. 

iq) Forbes v. Ameeroonieaa Begum (1866) 10 M. 
1. A. 840 ^ Sheonath v. Rumnath (1865) 10 
M. I. A. 413 ; Shaha Mukhun Loll v. 
Sree Kishsn Singh (1808) 12 M. I. A. 167. 

' (r) See Shso Nath v. Ram Din (1806) 18 All. 19. 
(«) See Jamsetji v. DeMthoy (1900) 26 Bom. 802; 
and v. Cfajap^ (1900) 28 Mad. 


(0 Tasadduq v. Rayatunnissa (1903) 26 All. 280; 
Ohintamony v. Raghoonath (1895) 22 Cal. 
dSl. 

(u) Qxdab Kunwar v. Thakur Das (1902) 24 All. 
404. 

(p) Fatal V, Hashmaii (1916) PunJ. Bee. no. 49, 
p. 116. ^ 

(ip) Qo^^a Chstti V. Subbier (1903) 26 Mad. 604, 

(«) N and Ram v. Bhopal Singh (1912) Si All. 692, 
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Error, defect or Irregularity. — ^The error, defect or irregularity referred 
to in this section must be an error, defect or irregularity in law or procedure, and not 
in matters of fact ( 2 ), 

Application of the section. — This section contemplates two things, namely, 
(1) a regular appeal from a decree, and (2) the insertion in that appeal of a ground of 
objection relating to an interlocutory order. Hence it has boon held by the High Court 
of Allahabad that no appeal will lio where the appeal is oaienaibly against the decree 
passed in the suit, but the grounds of appeal are solely directed against an interlocutory 
order made in the suit ( (/). On the other hand, it has been hold by the other High Courts 
that an appeal will lie, though the only reason for the appeal is the erroneous decision 
in regard to an interlocutory order (b). 

It should bo noted that in order to take advantage of the provisions of this section, 
the ground of objection must be sot out in the memorandum of appeal (c). 

5ub«5ection (a) : appeal from order of remand. — An order under 
O. 41, r. 23 remanding a case is appealable, where an api^eal would lio from the decree 
of the Appellate Court [O. 43, r. 1, cl. (u)]. Such an order was also appealable under 
the Code of 1882 [see s. 688, cl. (28)]. Under s. 691 of the Code of 1882, it was held that 
a party aggrieved by an order of remand could object to its validity in an appeal 
against the final decree, though ho might have appealed against the order under s. 688 
and had not done so {d). Sub-section (2) has been added to preclude an appellant from 
taking, on an appeal from the final decree, any objection that might have been urged by 
way of appeal from an order of remand. But this sub-section does not apply to Privy 
Council appeals (e). See notes to s. 109, Final Order.’* 


order is not one affecting the decision of the case on the merits, the reason given being 
that the section does hot contain the words “ on the merits,” and no such words can 
therefore be read into the section. For the same reason it has been held that an order 
setting aside an award and directing the case to be tried by the Court may be attacked 
in appeal from the final decree (y). 


What Courts to hoar 
appeals. 


106. [s. 589 ] Wiere an appeal from any order is al- 

lowed, it shall lie to the Court to which 
an appeal would lie from the decree in the 
suit in which such order was made, or 
where such order is made by a Court (not being a High Court) 
in the exercise of appellate jurisdiction, then to the High 
Court. 


Forum of appeal. — See notes under the same head to s. 90 above. 


(p) Damodar v. RaghuncUh (1002) 20 Bom. 551; 
Achuihayya v. TMmmayya (1908) 31 Mad. 
846 : Ram Autar v, Deoki (1015) 37 All. 456. 
iz) Sankaii v. Murlidhar (1890) 12 All. 200. 

(a) Sheo Nath v. Ram Din (1806) 18 All. 19; 8her 
Singh v. Diwan Singh (1900) 22 All. 366. 
v6) RajaDhamara v. Bukkapatnam (1910) 34 
Mad. 228; Gaogl»4 v. PremlaU (1881) 7 
Oal. 148. 


(c) Tilak V. ChakardhaH (1893) 15 All. 119. 

Id) SavitH v. Ramji (1890) 14 Bom. 232 ; Subba 
V. Bala Chandra (1896) 18 Mad. 421 j Ra- 
meshur Singh v. Sheodin (1890) 12 All 

510. But see Jammalamaaaka Sxtbba v. 
Jammala Venkatarayadu (1900) 32 Mad. 

(e) Ahmad Husain v. Oobind Krishna (1011) 33 
All. 391. 
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General Provisions relating to Appeals. 

107. [S. 582.] (1) Subject to such conditions and limit- 
powere ot Appeuate ations as may be prescribed, an Appellate 

Court shall have power — 

to determine a case finally ; 
to remand a case ; 

to frame issues and refer them for trial ; ' 

to take additional ‘ evidence or to require such 
evidence to be taken. 

(2) Subject as aforesaid, the Appellate Court shall 
have the same powers and shall perform as nearly as may be 
the same duties as are conferred and imposed by this Code on 
Courts of original jurisdiction in respect of suits instituted 
therein. 

Sub-sect fon ( l ). — Sub-section (1) is now. It is important to note that the powers 
of the appellate Court referred to in els. (a) to (d) are limited by the rules as is shown 
by the opening words of the section (/). 

“ Prescribed.*^ — ‘‘ Proscribed ” moans proscribed by the rules contained in the 
First Schedule or made under s. 122 or s. 125 of the Code : see s. 2, els. (16) and (18). 

Clause (a) — See O. 41, r. 24. 

Clause (b) — Soo O. 41, r. 23. 

Clause (c) — Soo O. 41, r. 25. 

Clause (d) — See O. 41, rr. 27, 28. 

Sub-sectfoit ( J). — This sub-section corresponds to s. 582 of the Code of 1882. 
The Appellate Court has power under this section to add persons as parties to a suit {g) 
or appeal (^) ; also to give leave to a plaintiff to withdraw from a suit under O. 23, r. 1 (t). 

108. [Ss. 587, 590.] The provisions of this part relat- 
proedure In appeals from iHg to appeals foom Original docrees shall, 

appellate decreea end orders. j^ay be, apply tO appeals 

(a) from appellate decrees, and 

(&) from orders made under this Code or under any 
special or local law in which a different 
procedure is not provided. 

Compare 0. 42, r. 1, and 0. 43, r. 2. 

Mani Mohan v. Ramratan (1016) 48 Cal. 148. Pat. L. J. 409. 

XJt%r AH V. Savai (1910) 48 Cal. 938. (<) Kamayya v. Papayya (1017) 40 d 269. 

SHMati Hemaniffini v. Haridaa (1018) 8 See notes to O. 23 r. 1. 


Court. 

{a) 

(h) 

(c) 

(d) 


Ss. 

107, lOS. 
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Appeals to the King in Council. 

109. [s. 595.] Subject to such rules as may, from time 
to time be made by His Majesty in Council 
regarding appeals from the Courts of 
British India, and to the provisions here- 
inafter contained, an appeal shall lie to His Majesty in 
Council — 

(а) from any decree or final order passed on appeal by a 
Hi gh Court, or by any other Court of final appellate 
jurisdiction ; 

(б) from any decree or final order passed by a High 
Court in the exercise of original civil jurisdic- 
tion ; and 

(c) from any decree or order, when the case, as herein- 
after provided, is certified to be a fit one for 
appeal to His Majesty in Council. 

Ss, 109 and i lo are to be read together. See also cl. 39 of the Letters Patent. 
For rules of procedure in appeals to the King in Council, see O. 46 below. 

Difference between the old and the ^new section.— This section 
corresponds with s. 696 of the Code of 1882 except that in els. (a) and (b) the words “decree 
or final order “ have been substituted for the words “ final decree,” and in cl. (o) the 
words “ or order ” have been added after the word “ decree.” This, however, does 
not introduce any change in the law. The Code of 1882 contained a section, being section 
694, which ran thus : “In this chapter (that is chapter XLV) unless there bo something 
repugnant in the subject or context, the expression ‘ decree ’ includes also judgment 
and order.” Chapter XLV of the Code of 1882 relating to appeals to His Majesty in 
Coynoil has been split into two parts in this Code, ss. 696, 696, 697 and 616 being retained 
in the body o| the Code [now ss. 109-112], and the remaining sections being relegated 
to 0. 46. S, 694 has been reproduced with slight alterations in 0. 45, r. 1. But it is 
not reproduced in this part of the Code, as four only out of the twenty-three sections 
of that chapter are retained in the body of the Code. What has been done instead 
is that the words “ decree or final order ” have been substituted where the words “final 
decree ** occurred in the four old sections, and the words “ decree or order ’* have 
been substituted whore the word “ decree ” occurred in those sections. 

Right of appeal to the Privy Council. — Appeal in cases under the Provincial 
Insolvency Act — The right of appeal from the High Courts to the Privy Council now rests 
on oV 39 of the Letters Patent, and this is elaborated in the Code of Civil Procedure, 
ss. 109 and 110. Therefore, though there is no express provision in the Provincial 
Insolvency Act (III of 1907) for appeal to the Privy Council from orders of the High 
Court made under that Act, an appeal to the Privy Council is competent, if the case 
oomes under ss, 109 and 110 of the Code (j). 


U) Chatrapat v. Kharag Singh (1018) 40 Oal. 686 
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“Decree/^ — An act of State is not a decree. Hence no appeal lies to the King in S. 109 * 
Council from an order of the Viceroy and Governor-General of India in Council depos- 
ing the Maharajah of a Native State in India, such an order being an act of State (k). 

Final order/ ^ — K final order within the meaning of clauses (a) and (b) of the 
section is an order which finally decides any matter which is directly at issue in the 
case in respect to the rights of the parties. An order comprising the decision of a High 
Court upon a cardinal issue in a suit, that issue being one that goes to the foundation 
of the suit, and one that can never, while the decision stands, bo questioned again in 
the suit, is final within the meaning of this section, notwithstanding that there may 
be subordinate inquiries to make (Z). An order refusing the appointment of a 
receiver in a suit is not a final order, and no appeal lies from it to the Privy Council 
(m). Similarly an order made in revision under s. 115 of the Code deciding that the I 
applicant should be allowed to sue in /orma pauperis is not a final order (n). An* 
order of the High Court directing the lower Court to proceed with the execu- 
tion of a decree which the lower Court had refused to execute on the ground that it 
had no jurisdiction is not a final order (o). Nor is an order refusing an application to be 
brought on the record as the legal representative of a deceased party to a pending appeal 
a final order (p). But where an order directing the taking of accounts which the defen- 
dant contends ought not to be taken at all decides in effect that if the result should bo 
found to be against the defendant he is liable to pay the amount, the order is final with- 
in the meaning of this section (q). Similarly an order under rules 90 and 92 of Order 21 
setting aside or confirming a sale is appealable to His Majesty in Council. Such an order 
is clearly one which deals finally with the rights of parties, and there is no reason why it 
should be excluded from the privilege of an appeal ; sub-sec. (2) of s. 104, which provides 
that no second appeal shall lie in the case of such an order [O. 43, cl. (j)], cannot re^ibrict 
the provision of the present section which allows an appeal to the King in Council from 
final orders (r). 

An order of remand is not ordinarily capable of being the subject of an appeal 
to His Majesty in Council, being interlocutory ordinarily and not being final within the 
meaning of this section, but it would be a final order and therefore capable of appeal if 
it has the effect of deciding finally the cardinal point in the suit («). It has thus been 
held that no appeal lies to His Majesty in Council from an order remanding a case for 
trial on the ground that the lower Court was wrong in dismissing the suit as barred by 
the provisions of O. 2, r. 2 (f), or as barred by limitation (u). In a recent Allahabad 
case an application was made by a company under sch. II, cl. 17, to file an agreement 
to submit to arbitration. The application was opposed on the ground that the agree- 
ment not being under the seal of the company was invalid and also on grounds of mis- 
representation and fraud. The Court of first instance dismissed the application on the 
sole ground that the agreement not being under the seal of the company was invalid. 

On appeal the J^gh Court reversed the decree holding that the agreement did not re- 
quire to be under the seal of the company, and remanded the case for trial of the other 
issues, via,, issues as to fraud and misrepresentation. From this order of remand the 


(*) Maharajah Madhava Singh, In re (1906) 82 
Cal. 1. 

(l) Mazhar Hossein v. Bodha (1896) 17 All. 112, 

22 I. A. 1. 

(m) Ohundi Vutt v. PudTnanund (1806)22 Oal. 028. 

(n) Bobu JSakar^Binghy. Oopal (1904) 8 Cal. W. 

N. 296. 

( 0 ) Raikumar v. Ramenoar (1919) 4 Pat. I. J. 
461. 

(p) Qangapva v. Gangap^pa (1914) 38 Bom. 421. 

(«) Rahsmbhoy v. Tumor (1891) 16 Bom. 156. 18 
I. A. 6. 


(f) Kriihna Pershad v. Moti Chand (1913) 40 
Cal. 636, 647-68, 40 I. A. 140, 148-149. 

(s) Radha KUhan v. Collector of Jaunpur (1901) 
28 All. 220, 28 I, A. 28 ; Mazhar Uoseein 
V, Bodha (i860) 17 AIU 112, 22 I. A. 1 ; 
Hdbib’Uti'N issa V. Munawar-un-Nissa 

B ^26 All. 029; Ananda Oopal v. 

' Chandra (1908) 85 Cal, 618, 

(0 Ahmad Huzain v. Qobind KrUhna (1911) 83 
All. 391 ; F^nito^aran^a v. Naraoimha (1913) 
38 Mad. 600. 

( k ) Mahant v. Candettama (1884) 8 Bom. 648. 
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S'* 10&» res|>ondent applied for leave to appeal to His Majesty in Council. It was held by a 
Pull Bench that the order was not a “ final order ” within the moaning of oL (a) of this 
section, there being other Important issues to dispose of, and it refused leave to appeal 
(t>). Sec. 105, sub-s. (2), does not apply to appeals to His Majesty in Council (w), 

•‘Order passed en appeal.^’ — An order passed by a High Court rejecting an ap- 
plication to arrfend a decree is not an order “ passed on appeal ** within the meaning of 
ol. (a) of this section, and is therefore not appealable to His Majesty in Council. More- 
• over, it is doubtful whether such an order is a final order (x). Similarly it has been 
held that an order made by a High Court refusing to admit an appeal presented after 
the expiration of the prescribed period is not an order “ passed on appeal ” within the 
meaning of this section {y). 

“ Any other Court of final appellate Jurisdiction.” — An appeal lies to the 
Privy Council from a final order of a District Judge made under s. 104 [Code of 1882, 
B. 588], as no appeal lies to the High Court from such order (z). See s. 104, sub-s. (2)., 

Limitation. — The application for leave to appeal to the Privy Council must be 
made within six months from the date of the decree sought to be appealed from [Limi- 
tation Act, 1908, Sch. I, art. 179]. 

Under the Limitation Act of 1877, it was held that in computing the aforesaid 
period the time neqj^sito for obtaining a copy of the decree appealed from could not bo 
excluded as s. 12 of that Act did not apply to such applications (a). It was also held 
that the application could not be admitted after the expiration of six months, though 
there was sufficient cause for not presenting the application within the prescribed 
period, as s. 5 of the Act did not apply to such applications (b). Both these soc- 
tiona have now been amended in the Limitation Act of 1908, and they have been made 
applicable to applications for leave to appeal. The aforesaid decisions are, therefore, 
no longer law, and it has now been expressly held that under s. 12 of the Limitation 
Act of 1908 the time reqfviisite to obtain a copy of the decree appealed from is to be 
excluded (c). 

Prerogative of the Crown. — The Code does not limit the prerogative of the 
Crown to admit an appeal. Hence special leave may be granted to appeal where 
leave has been refused by the High Court (d). But no special leave will as a rule be 
granted, unless there is some i^bstantial question of law or general interest involved (e). 
See s. 112. 

'Clause {:)*, Certificate as to fitness. — Leave to appeal to the Privy Council 
may be granted (1) when a case fulfils the requirements of s. 110, or (2) when 
it is otherwise a fit case for appeal to the Privy Council. In either case a certi- 
ficate has to be granted by the High ^ourt, in the first case, a certificate to the 
effect that the case fulfils the requirements of e. 110 and is therefore a fit case 
for appeal to the Privy Council, and, in the second case, that /or other redone it is a fit 
cose for appeal to the Privy Council [see O. 45, rr. 2-3]. Clause (c) of th#present section 
refers to the second class of oases. In this class of cases it is not necessary that the order 

(v) Nuriniiah v. The Ganges Sugar Works Ld. (b) Shib Singh v. Qandharp Singh (1906) 28 All. 

(1916) 88 All. 150 [F. B.]. < 391. 

(mj) 33 All. 391, supra : 38 Mad. 609, supra, (c) Abdullah v. Admr,~Qenl. of Bengal (1914 

(ap) sunder Moer v. Gl^ndishwar (1903) 30 Cal. 42 CaJ. 35 : Ram Sarup v. Jaswanl Rai 

0^9. (1915) 88 All. 82. 

(y) Kavsondets v. Qungdbai (1908) 32 Bora. 108. (d) Rahimbhoy v. Turner (1891) 16 Bora. 166, 18 

(«) Saadatmand v. PhtU Kuar (1898) 20 AU. 412, I. A. 6 ; Ikramul Huq v. Wilkie (1906) 33 

26 I. A. 146. Cal. 893. 

(a) Moroba v. Qhanasham (1896) 19 Bom. 801 ; (e) Mali Chand v. Oanga Prasad (1902) 24 All, 

Anderson v. P^riasami (1892) 15 Mad. 169 ; 174, 29 I. A. 40. See also Sadagopa v. 

Shib Singh v. Gandharp Singh (1906) 28 All. Krishnamoorthy Rao (1907) 80 Mad. 1851 

801. at p. 188, 84 I, A. 03, 99. , ^ 
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should be 9^ final one. Nor is it necessary that the value of the subject-matter of the 

suit should be Rs. 10,000 or upwards (/). The only condition necessary is that the (09, 1 10. 

case should be a fit one for appeal to the Privy Council. Referring to this clause, Lord . 

Hobhouse said : “ That is clearly intended to meet special cases — such, for example, as j 
those in which the point in dispute is not measurable by money, though it may be of ' 
groat public or private importance *’ {g). Thus whore an application wa^ made by a 

Company for a certificate to appeal t o the Privy Council on the ground that the 
financial and commercial position of the Company might be seriously affected by the 
questions at issue, and that those questions were of importance to Indian Companies 
generally, the High Court of Bombay granted the requisite certificate. The order 
sought to be appealed from in that case was an order dismissing a petition presented by 
the Company for a confirmation of a special resolution altering the memorandum of 
association of the Company (h). Similarly when a case involved a substantial question 
of law, and the point in dispute, though not measurable by money, was of considerable 
importance, namely, the extent of the control acquired by qno who had built a firo- 
temple for Parsis at Udwada, the High Court of Bombay granted leave to appeal to the 
Privy Council (i ). Similarly the question as to what is the legal position of a person who 
has collected the debts of a deceased person by virtue of his being a holder of a succession 
certificate under the Succession, Certificate Act, 1889, was hold to bo a substantial 
question of law of generalpublicimportanco, and leave to appeal was granted under ol. (o) 
of this section (^’). In fact, as observed by Beaman, J., in the undermentioned case (A;), 
what is contemplated in cl. (c) is a class of cases in which there may be involved\ 
questions of public importance, or which may be important precedents governing! 
numerous other cases, or in which while the right in dispute is not exactly measurable in | 
money, it is of great public or private importance.** “ To certify that a case is of'* 
that kind, though it is left entirely in the discretion of the Court, is a judicial process 
which could not be performed without special exercise of that discretion, evinced by the 
fitting certificate ” (i). 

As to certificate of fitness in the case of decrees passed by the High Court in cross- 
appeals from the same decree, see the undermentioned case (m). See also notes to ^ 

46, r. 3. 


110. [s 596.] In each of the cases' mentioned in clauses 
(a) and (6) of section 109, the amount or 
Value ol Bubjoot-mattor. value of the sub j ect-matter of the suit in 
' the Court of first instance must be ten 
thousand rupees or upwards, and the amount or value of the 
subject-matter in dispute- on appeal to IBs Majesty in Council 
must be the same sum or upwards, 

'** 

or the decree or final order must involve, directly or in- 
directly, some claim or question to or respecting property of 
like amoug^t or value, * • 


— » 1 

(/) RahmubT^qy v. Turner (1890) Bom, 428. 

(i/) Banarei Parehad v. Kaehi KrUhna' (1900) 
28 I. A. 11, 13, 28 All. 227. 

(rt) Bomhap^Bunnah Trading Corporation v. tDo- 
^ rabji (1903) 27 Bom. 415. 

(t) Navroji v. Kharshedji {Xwm Bom. L, ». 286, 
In appeal from (1004) 28 Boip. 20. 


^ li^dJm’un’NUiea v. Amina (1016) 38 All. 188. 
(h) Hirjibhai v. Jamsetji (1913) 16 Bom. L. B. 
1021. 1033. 

(0 Banarn Panhad v. Kashi Krishna (1903) 
32 I. A, 11, 13, 28 All. 227. 

(w) Ma^ammad v. Moharnmad (1914) 37 All. 124. 
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S. ilO. and where the decree or final order appealed from af&rms 
the decision of the Court immediately below the Court passing 
such decree or final order, the appeal must involve some sub- 
stantial question of law. 

Bead with this section O. 45, rr. 4 and 6. 

This section corresponds with s* 596 of the Code of 188a, except that the 
words “ or final order *’ have been added in paragraphs 2 and 3 after the word 
“ decree.’* See notes to s. 109 under the head “ Difference between the old and the new 
section.” 

Date of valuation* — As regards “ the amount or value of the subject-matter 
of the suit in the Court of first instance,” the material date is the date of the institution 
of the suit. But there is a difference of opinion whether, if interest or mesne profits 
are claimed in a suit and awarded by the decree, the interest or mesne profits are to be 
calculated up to the date of the institution of the suit or up to the date of the decree. 
See notes below under the head ” Amount or value of the subject-matter of the suit in 
the Cdurt of first instance.” 

As regards “the amount or value of the subject-matter in dispute on appeal to 
His Majesty in Council,” the material date, it is submitted, is the date of the petition 
for leave i/O appeal to His Majesty in Council. 

As regards the value of “ property ” referred to in the second paragraph of this 
section, the material date is the date of the decree fr(\ra which the appeal to His 
Majesty in Council is to be made (w). 

** The amount or value of the subject-matter of the suit In the Court 
of first Instance*” — Not only the amount or value of the subject-matter in dispute on 
appeal to His Majesty in Council, but the amount or value of the subject-matter of the 
suit in the Court of first instance, must be Rs. 10,000 or upwards. The word “ and ” 
in the first paragraph of this section cannot bo read as “or.” It is obvious that though 
the amount of the subject-matter in dispute on appeal to His Majesty in Council may 
be Rs. 10,000 or upwards, the amount of the subject-matter of the suit in the Court of 
first instance may be less than Rs. 10,000. The words “amount or value of the 
subject-matter in dispute on appeal to His Majesty in Council ” mean the amount or 
value at the date of the petition for leave to appeal to His Majesty in Council (o). 

The only class of oases under the head “amount or value of the subject-matter of 
the suit in the Court of first instance” that present any difficulty are those which in- 
clude a claim for interest or for mesne profits. Prior to the year 1874 appeals to the 
Privy Council were gpvemed by the Order in Council 01 April 10, 1838. By that Order 
it was prescribed that the amount or value of the subject-matter in dispute in appeal 
to His Majesty in Council must be Rs. 10,000 or upwards. It was accordingly held by 
the Privy Council in cases which arose prior to 1874 that interest on money 
claims and mesne profits of immoveable property subsequent to the date of 
the institution of the suit actually awarded by the decree appealed from may 
be added in calculating the value of the matter in dispute in appeal to 
His Majesty in Council, but not interest or mesne profits accruing subsequent 
to the decree^ and if that amount was Rs. 10,000 or upwards a party was 
entitled to appeal though the value of the subject-matter of the suit in the 


(a) SurendraNa/th v. Dwarka Nath (1917) iii ( 0 ) MoH Chand y, Ganga Prasad (1002) 24 All. 
Cal. 119. I 174, 29 I. A. 40. 
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Court of first instance was less than Bs. 10,000 (p). It was also held that in no case ean 5 , | jO^ 
the costs of the suit be added to the principal in calculating the appealable value {q). 

The condition that the amount or value of the subject-matter of the suit in the 
Court of first instance should also be Rs. 10,000 or upwards was first imposed by the 
Privy Council Appeals Act 6 of 1874, and it was subsequently inserted in the Code 
of Civil Procedure, The first authoritative decision we have on the meaning of the 
words “amount or value of the subject-matter of the suit in the Court of first ins- 
tance** is that of the Judicial Committee in Moti Chand v. Oanga Prasad (r). In 
that case the Court of first instance passed a decree for the plaintiff for principal and 
interest up to the date of the decree amounting to Ra, 9,496, with further interest up to 
the date of realization. From this decree the defendant appealed to the High Court 
and that Court reversed the decree and dismissed the suit with costs. The plaintiff 
then applied to the High Court for leave to appeal to His Majesty in Council. On be- 
half of the plaintiff it was contended that interest subsequent to the decree should bo 
added to the said sum of Rs. 9,496, and that if that was done, the value of the subject- 
matter of the suit would exceed Rs. 10,000. But this contention was overruled, and the 
application was refused on the ground that the claim and decree in the original Court 
were for less than Ra. 10,000. The plaintiff then applied to the King in Council for 
special leave to appeal, but the application was refused. In the course of the judgment 
their Lordships of the Judicial Committee said : “In the present case the amount or 
value of the subject-matter of the suit in the Court of first instance, construing that in 
the manner most favourable to the proposed appellant^ was at the outside the amount for 
which he recovered his decree which was below Rs. 10,000, amounting in round num- 
bers, I think, to about Rs. 9,500.” It is conceived that the words “ construing that in the 
manner most favourableto the proposed appellant ” mean “ even by including interest 
subsequent to the suit and up to the decree.** It is not clear from the judgment of 
their Lordships whether interest from the date of suit up to the date of decree can be 
added to the principal in calculating the appealable value of Rs. 10,000. But this 
decision is certainly an authority for the proposition that interest subsequent to 
the decree cannot be added in calculating the amount of Rs, 10,000 (s). 

In Dalgleish v. Damodar (t), the High Court of Calcutta held that in calculating 
the amount of the subject-matter of the suit in the Court of first instance, mesne profits 
awarded by the decree are to be calculated up to the date of the decree. This decision 
proceeded on the authority of Mohideen v. Pitchey {u), a case under the Ceylon Ordi- 
nance No. I of 1889 which does not impose any condition as to the amount or value of 
the subject-matter of the suit in the Court of first instance. The Calcutta decision, it 
is submitted, is erroneous, and it was dissented from by the High Court of Madras in 
Subramania Ayyar v. Sellammal (v) where it was held that in calculating the amount 
of the subject-matter of the suit in the Court of first instance, mesne profits only up to 
the date of the institution of the suit can be added to the value of the property of which 
possession is claimed. The Calcutta decision was also doubted by the Patna High Court 
in Maharaja Keaho Prasad Y, Shiva {w), hut in a later case {x) the same Court 


(p) Qooroqpersad v. JuggtUchunder (1860) 8 
M. I. A. 166, 168 : Doorga Dobs v. Rama 
Nauth(1860) 8 M. HA. 262 264; Ooorodoss 
Roy V, Qohlam Mouflah (1862) Marshell’a 
Xlep. 24. 

iq) Rama Nauth (1860) 8 M. I. A. 

(r) (1902) 24 All. 174, 29 I. A. 40. 

(«) Maharaja Kesho Prasad v. Shiva (1918) 3 Fat. 
L. J. 817, 820, 


(0 (1906), 88 Cal. 1286. See also Nand Kiskore 
V. Ram Qulam (^1912) 39 Cal. 1037 ; 

Surendra Nath v. Dwarka Nath (1917) 44 
Cal. 119, 128 [a case under the second 
paragraph of the section], 

(tt) [1893] A. O. 198. 

(r) (1916) 39 Had. 843. 

(tf ) (1918) 3 Path L. J. 817, 820. 
ix} Mahabir Prasad v. Anup Narain (1918J 
' 3 Pat. L, jr. 877. 
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S. HO. followed the Cd»loutta deoision having regard to the practice of that Court in matters 
of settled practice to follow the Calcutta High Court. 


Where the dispute in the suit relates to the income of property of the value of 
Rs. 10,000, the value of the subject-matter of the suit cannot be said to be Rs. 10,000 
80 as to give a right of appeal under this section (y). 

In suits relating to immoveable property the value of the subject-matter of tho'^ 
suit is the selling or market value and not the value as deduced from the amount 
of the stamp upon the plaint. Hence if in a suit for possession of immoveable 
property the value of the property as laid in the plaint is under Rs. 10,000 for 
the purpose of Court fees, it is open to the plaintiff to show, when applying for 
a oertidcate for leave to appeal to the Privy Council, that the market value of 
the property was Rs. 10,000 or upwards (z). 

It has been held by the High Court of Bombay that where in a suit for accounts ^ 
the plaintiff values his claim for less than Rs. 5,000 and institutes his suit in a Court of 
the Second Class Subordinate Judge whose pecuniary jurisdiction is limited to Rs. 5,000, 
he cannot bo heard to say that the amount of the subject-matter is Rs. 10,000 or up- 
wards (a). In the course of the judgment Beaman, J., said : “ The amount or 

value of the subject-matter of a suit can in no case exceeed the limits of the pecuniary 
jurisdiction of the Court in which it is instituted. It follows that the amount or value 
of the subject-matter of a suit for the purposes of s. 109, clauses (a) and (b),and s. 110 
of the Civil Procedure Qode, if that suit is instituted in a Court the pecuniary limits 
of whose jurisdiction is Rs. 5,000, can never be greater than Rs. 5,000.*' It is different, 
however, where a suit is for an injunction and a declaration relating to immoveable 
property, for such a suit according to the Bombay decisions may bo brought in the 
Court of a Second Class Subordinate Judge though the vefelue of the property may exceed 
Rs. 5,000. In such a case, it has been held that the case does not fall under the first 
paragraph of this section, but that it falls under the second paragraph, and that the 
plamtiff is not precluded from showing that the decree involved some claim or question 
to property of the value of Rs. 10,000 or upwards within the meaning of the second 
paragraph (6). 


•• The amount or value of the subject-matter in dispute on appeal to 
His Majesty in Council — Not only the amount or value of the subject matter of 
the suit in the Court of first instance, but the amount or value of the subject-matter 
in dispute on appeal to His Majesty in Council, must be Rs. 10,000 or upwards. The 
word “ and" in the first paragraph of the section cannot bo read as “ or." The words 
^amount or value of the subject-matter in dispute on appeal to His Majesty in 
(Jopncil ” mean the amount or value at the date of the petition for leave to appeal to 
Hi^ Majesty in Council (c). 

It may happen that the amount of the subject-matter of the suit in the Court of 
first instance is more than Rs. 10,000, while the amount of the subject matter in dispute 
on appeal to His Majesty in Council is less than Rs. 10,000. A mortgages his property 
to B, O claims that a portion of the property of the value of about Rs. 6,000 belongs 
to him and that it did not belong to A, JB then sues .4 on the mortgage; the 


(y) Sutenbhoy v. Ahmedbhoy (1002) 26 Bom. 

810. 

(z) Mohun LaXl v. Btbee D 089 (I860) 7 M. I.A. 

428 ; Lekraj v. Kanhya Singh (1874) 
1 I. A. 317 ; Oourmony v. Abdul (I860) 
8 H. I. A. 268 ; Piehayee v. Sivagami U802i 
If ^ohun V. Surendra 

Narain (1004) 81 Cal. 301 ; Surendra Nath 


V. Dwarha Nath (1017) 44 Cal. 110. 

(<») Birjibhoy v. Jamshedji (1013) 16 Bom. L.R. * 
1021. See notes to 6, ** l^eciuiiary limits 
for passing decrees.” 

(&) Mohunlal v. Bai Kashi (1016) 40 Bom. 477. 
(c) Moti Chand v. Qanga Prasad (1902) 24 All. 
174, 29 I. A, 40. 
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mortgagee-debt being Bb. 38^000, and joins C as a defendant. A decree is passed 
for A on the mortgage. (?*s claim is allowed in part by the Court of first instance, but 
it is disallowed altogether by the High Court. Is C entitled to appeal to the King in 
Council ? No, because though the amount of the decree passed in favour of A exceeds 
Rs. lOpOOO, the value of C"q claim is less than Rs. 10,000 (d). Note that C ought not 
to have been joined as a party to the suit at all [see notes to O. 34, r. 1, “ Persons 
having an interest, etc]'*. 

Single decree in several appeals. — A, claiming to be the next reversioner on the death 
of a Hindu widow, sues J5, C and D, being alienees of separate items of the estate of the 
last male holder, and obtains a decree against them. J5, O and D prefer separate appeals 
which are all disposed of by one decree. A applies for leave to appeal to His Majesty 
in Council from the decision as to the items in possession of B and 2>. The claims 
against the several alienees being based on really different causes of action, the faxit 
that only one appellate decree was drawn up does not affect the requirements of this 
section, and consequently no leave can be granted in such of the appeals in which the 
value of the subject-matter was below Rs. 10,000 (e). 

Abandonment of appeal in part after grant of certificate. — A obtains a decree against 
B for Rs. 11,000. B applies for leave to appeal from the decree to the Privy Council, 
and a certificate is granted. Afterwards in the printed case and at the hearing B with- 
draws part of his appeal, reducing by so doing the amount in dispute to Rs. 9,000. Does 
this render the appeal incompetent ? No, if B had a bond fide intention, when he 
applied for a certificate, to appeal in respect of the whole amount of the decree (/). 

the decree or final order must involve, directly or Indirectly, some 
claim or question to roperty of the value of Rs. io,ooo or up wards.”— 

The decree or final order referred to in the second paragraph of the section is the 
decree or final order from which the appeal is to bo preferred to the Privy Council 
The material date for determining the value of the “ property under this paragraph as 
the date of that decree or order {g). 

Note that the expression used in the second paragraph of this section is “ property”, 
while that used in the first paragraph is “ subject-matter of the suit ” and “ subject- 
matter in dispute on appeal to His Majesty in Council.” It has been hold by the High 
Court of Madras {h), that the second paragraph of this section applies only to cases 
which involve some claim or question to or respecting property additional to the actual 
subject-matter in dispute in the appeal and to bo taken into account therewith in making 
up the api)ealablo value, or it may possibly also apply to cases involving claims inca- ^ 
pable of a money valuation such as claims to easements and the Uko, but apart from 
this if nothing beyond the actual subject-matter in dispute is involved, the first para- 
graph of the section alone applies. This decision is at variance with the view expressed 
by Maclean C.J., at the end of his judgment in DalgUish v. Damodar (t), but that 
part of the judgment of the learned Chief Justice was not necessary for the determin- 
ation of the case nor are any reausons given in support of .that view. In a recent Patna 
case Miller C. J., expressed his preference for the view taken by the Madras High 
Court (J). 


{(i) Radha Kunwar v. Reoti Singh (1916) 88 

All. 488, 43 I. A. 187. . 

(e) Vaithilinga v. Somatundurum (1019) 42 Mad. 
228. 

(/) Kdlka Singh v. Paras Ham (1895) 22 Oal. 484, 
22 I. A. 68. 

ig) Surendra yath v. JDwarha Nath (1917) 44 


Oal. 119. 

{h) Sutramania Ayyar v. Sellammal (1916) 39. 

Mad. 843, 846, 849. 

(<) (1906) 38 Cal. 1286. 

(j) Maharaja Kesho Prasad v. Shiva (1918) 8 
Pat, L. J. 317, 820. 


no. 
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S.II0. When the plaintiff^ a tenant-ln-oommon, obtained a decree against the defendant, 

another tenant-in-common, for a mandatory injunction to demolish buildings erected 
by ^he defendant on a plot of common land, the buildings being worth more than 
Bfi. 10,000, the High Court granted leave to the defendant to appeal to the Privy Council, 
though the subject-matter of the suit was valued for purposes of court -fees at Rs. 1,600 
(l’)» Similarly where the plaint ifi! obtained a decree for possession of a piece of land 
worth Rs« 2,000, and the result of the decree was to oblige the defendant to remove 
buildings worth more than Rs. 10,000, which the defendant had built on the land, 
leave was granted to appeal to the Privy Council (1), Where the value of the 
subject-matter of the suit was below Rs. 10,000, but the effect of a deed of gift, with 
regard to the construction of which there was a dispute, would govern the ownership 
of proi)erty worth five lacs, a certificate of appeal was granted (t??). Similarly, where 
the value of the subject-matter in dispute on appeal to His Majesty in Council was 
below Rs. 10,000, but the proposed appeal to His Majesty in Council involved a decision 
as to the validity of an award which dealt with property worth over Rs. 10,000, a certi- 
fioato of appeal was granted (n)., 

A sues jB for a declaration that he is entitled to one-third share in certain property 
and for an oider that the property should be partitioned and his share given to him. The 
property exceeds Rs, 10,000 in value, but the share claimed by -4 is of a value less than 
Rs. 10,000, A decree is passed for A as prayed. J3 then apphos for leave to api^eal to 
His Majesty in Council, . Can it be said in such a case that the decree involves some 
claim or question to property of a value exceeding Rs. 10,000? Yes, according to the 
Calcutta High Court (o) ; no, eiocording to the Bombay High Court, unless there be other 
property outside the subject-matter in dispute which can be affected by the decision (p ) . 
In the case last cited Sir Lawrence Jenkins, C. J., laid down that in order to determine 
the value prescribed by this section, the decree has to bo looked at as it affects the interests 
of the parties prejudiced by it, and, where the detriment to the party seeking rehef 
is estimated at loss than Rs. 10,000, then the value of the matter in dispute in appeal 
is not of the prescribed value, and the decree itself does not involve any claim or question 
to, or respecting property of, the prescribed value, and the cose does not fulfil the 
requirements of the section. The Patna High Court has followed the Bombay decision (g)» 


A obtains a decree against JB for enhancement of rent of land in B’s possession 
from Rs. 66 to Rs. 800 per annum. In such a case leave may bo granted imder the 
second paragraph if the value of the land is Rs. 10,000 or upwards : the capitahzed value 
of'Rs. 800 does not afford any test as to the value of the subjoct-mattor under the first 
paragraph (r) . 

Where the matter Is under the appealable value or is not capable of 
valuation. — In such a cose, a party desirous of appealing to the Privy Council may 
apply for a certificate that the case is “ a fit one for appeal to His Majesty in Council 
under s. 109, cL (o) (s). See notes to s. 109 under the head “ Certificate as to fitness.” 

** Where the decree appealed from affirms the decision of the Court 
Immediately below the Court passing such decree.’* — It is not enough where 


(k) Amar Qhandra v. Shoshi JBhushan (1904) 31 

Cal. 306 [P. C.] 

(l) JDevaieekamoney v. Palaniappa (1911) 84 

Mad, 686. 

(m) Aliman v. Ha»iba (1896) 1 Cal. W. N. ixxxxiii. 

(n) Sri KUTtan v. Kcuhviiro (1913) 86 All. 446. 

See also Khioaja Muhammad^ in the matter 
of (1896) 18 All. 196. 

(o) Laai Bhumai v* Rai Paahupati (1906) 10 C. 

W. N. 664. 

(p> De Siiva v. De Silva (1904) 6 Bom. L.B. 403, 
(ff) Oosain Bhainath v. Bihari Lai (1919) 4 


Pat. L. J. 416. 

(f) Ranee Sumomoyee - v. Maharajah Suttees- 
chunder (I860) 8 M. I. A. 165 [a case 
under the Order in Council of April 10, 
1838], 

(«) Moti Ohand v. Oanga Prasad (1902) 24 All. 
174, 29 1. A. 40 ; Bombay-Burmah Trading 
Corporation v. Dora^ (1903) 27 Bom. 4i‘ft 
Banarsi Prasad v, Kashi Krishna (1906) 2«8 
All. 227, 28 1. A. 11 ; Navroji v. KharsejU 
(1904) 9 Bom. L. B. 286; Mowla Newad yd 
> Sajidv^nnissa Bibi (1891) 18 Cal. 878. 
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tho decree appealed from affirms the decision of the Court immediately below the Court S. 110^ 

passing such deoree» that the appeal involves some substantial question , of law ; it is 

further necessary that the amount of the subject-matter of the suit and of the subject- 

matter in dispute on appeal must be Rs. 10,000 or upwards, or that the decree must 

involve some claim to property of like amount. The existence of a question of law 

of itself does not give a right of appeal in the ordinary course of procedure under this 

section (0* This is clear from the word “ and ” with which the last paragraph of this 

section begins. 

It has been hold by their Lordships of the Privy Council that the word “ decision ” in 
this clause means merely the decision of the suit, and cannot, like the word “ judgment,’* 
be defined aa meaning the statement of the grounds on which the Court proceeds to 
pass the decree. It follows from this that in order to “ affirm” the decision of the Court 
below it is sufficient if the appellate Court affirms tho decree of the Court below ; it need 
not also affirm the grounds of fact on which the judgment was passed. Thus where 
the decree of the appellate Court wels that “ the appeal be dismissed,” but tho reasons 
given were not tho same as those of the lower Court in respect of some matters of fact, 
it was held that the decision of tho Court below was ** affirmed ” within the meaning 
of this section, and that no certificate should bo granted unless the appeal involved a 
substantial question of law (u). Nor is it necessary in order to “affirm” tho decision 
of the Court below that the finding of the appellate Court should coincide in terms wnth 
that of tho Court below : it is sufficient if the findings of fact of the two Courts are in 
effect the same (v). And it has been held that a decree of the High Court dismissing an 
appeal for want of prosecution tho api)ellant8 not having supplied their counsel with 
materials upon which to argue the appeal when it was called on for hearing , is a decree 
“ affirming ” the decision of the Court below (tv). Where the appellate Court agrees with 
tho findings of tho Court below upon the merits, but awards simple interest from a certain 
date instead of compound interest, it amounts to an affirmation of the decision of 
the lower Court (x). To determine whether the decree appealed from affirms tho 
decision of the Court below we must look to the substance of the case (y). 


In a suit by A against B a decree is passed in A’s favour. B appeals from the decree 
but the appeal is dismissed by the lower appellate Court. B then appeals to the High 
Court. The appeal is heard by a single J udge of tho High Court who reverses the decree 
of the lower appellate Court. From this judgment A appeals to the High Court 
under cl. 15 of tho Charter with the result that tho judgment of the single Judge is 
reversed by a Bench of two Judges. B applies for leave to His Majesty in Council, 
Here the decree appealed from is the decree peussed by tho Bench of two Judges of tho 
High Court. Tho Court “immediately below ” tho Court constituted by the two Judges 
is the lower appellate Court, and not the Court constituted by the single Judge of the High 
Court. This therefore is a case in -which the decree appealed from affirms the decision 
of the Court immediately below, and no leave to appeal can therefore be granted unless 
the appeal involves some substantial question of law. The above result follows from 
tho fact that the Code makes no provision for an appeal within the High Court, that is to 
say, from a single Judge of the High Court : tho right of appeal from the judgment of a 
single Judge of the High Court is conferred by cL 16 of the Charter (z). 


(0 Banarsi Prasad v. Kashi Krishna (1906) 28 
All. 227, 28 I. A. 11 ; Radha Krishn Das v. 
^<^i|rwAn Ohand (1901) 28 All. 416, 28 I. 

(u) V, Kashi Ram (1903) 26 AU, 109, 

A, 86; Ashghar Reta v. Hyder Reza 
(1889) 18 C)al. 287, would seem to bo no 
longer law. 

(t>) Thompson v. Calcutta Tramway Co* (1894) 


21 Cal, 628. 

<w) Beni Rai v. Ram Lakhan (1898) 20 AIL 867. 

(«) Bhagat Singh v. Jai Ram (1916) P. it. no. 22, 

p. 126. ^ ^ 

(y) Raia Srss Nath Roy v. Secretary of State 
OL904) 8 a W. N. 294. 

(*) D^ndra Nath v, Bitntdhsndra (1915) 43 
CJaLOO. 
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Sm 1]0» Rule follow^ by Judicial Committee In case of concurrent flndlnfi:8 
of factt when the appeal before It fails on the question of law on 
Which leave to appeal was j^ranted*. — The Judicial Cojaunittee has undoubtedly 
power as a Court of review to review the concurrent findings of facts of the lower Court, 
though the appeal before it may fail on the question of law on which leave to appeal was 
granted. But as a general rule the Committee will not interfere with these findings 
on the ground that where the question is one of factt it is a question of the weight and 
credibility of evidence upon which a Court of review can never be in quite as good a 
position to form an opinion as the Court of first instance (a). In Umrao Begum v. Irshad 
Husain (6), Lord Hobhouse in delivering the judgment of the Board said : “ The ques- 

tion is not only a question of fact, but it is one which embraces a great number of facts 
whose significance is best appreciated by those who are most familiar with Indian man- 
ners and customs. Their Lordships would be specially unwilling in such a cose to depart 
from the general rule which forbids a fresh examination of facts for the purpose of dis- 
turbing concurrent findings by the lower Court.’* The mere fact that the lower Courts 
do not agree on all the steps which load to one and the same conclusion is no reason for 
disregarding the said rule (c). “ It cannot detract from the weight of concurrent find- 

ings of fact, that different Courts, in arriving at the same result upon the same evidence, 
have not been influenced by precisely the same considerations. A difference of opinion 
to that extent is only calculated to suggest that the evidence, whatever view be taken 
of it, must necessarily lead to one and the same inference ** (d). And sometimes the 
nature of the question may be such (as where the question is whether a deed of gift was 
executed by a Mahomedan under apprehension of death) that the Judicial Committee 
wiU not interfere with concurrent findings of the lower Courts on that question even 
where the evidence is such as to justify either view (e). “ The rule [above referred to]» 

however, is not an absolute rule ; it presses upon the appellant with more or less weight 
according to the circumstances of the case, and no doubt the fact that the Courts have 
differed on some important but subordinate questions is a matter to be taken into con- 
sideration in determining whether the evidence before the lower Courts should be re- 
viewed in detail ’* (/). Thus concurrent findings of facts have been allowed to be dis- 
puted where the question of fact appeared to be a good deal mixed up with law (gr). They 
have also been allowed to be disputed where the decision, though ultimately one of fact, 
turned upon the admissibility or value of many subordinate facts, and involved the 
oonstruction of documents and other questions of law {h). 

The principle of concurrent findings of fact does not apply where the case is one of 
no evidence. The reason is that a decision that there is no evidence to support a finding 
is a decision of law (t). Nor does it apply to findings os to the existence of a custom, 
^ce that is a matter of mixed law and fact (J). 

The appeal must Involve some substantial question of law. — 

No appeal lies to the Privy Council from an appellate decree when there are concurrent 
findings of the appellate Court a;Qd of the Court below upon questions of fact and when 


(a) Fatima Bibi v. Ahmed Baksh (1008) 86 Cal. 
271. 85 I. A. 67, 72. 

(5) (1894) 21 Cal. 997, 21 I. A. 163 : Moung Tha 
V. Moung Pan (1901) 28 Cal. 1, 27 1. A. 
lee \ Srimati y* Khagsndra JVarayan (1904) 
81 ,CaJ. 871, 81 L A. 127 ; Sundaralinga v. 
Ramasami (1899) 22 Mad. 515, 26 I. A. 55. 

( 0 ) Sanwtl Singh v. Satruua (1906) 28 All. 215 ; 

V. Bnairon BaibAaA (1006) 28 

(d) ifUmohi Singh v. Kirti Ohundsr Ohoiodrg (1893) 
20 OaL 847, 862. 20 L A. 95. 


(e) Fatima Bibi v. Ahmed Bakhsh (1908) 36 Cal. 
271, 85 I. A, 67 

(/) ChU^l^^ngh V. Bhairon Bakheh (1906) 28 

ig) Pauliemv, Patdiem 41. A. 109. 

{h) Venhateewara y. Shekari {\^e9) 81. A. 148; 
Ohaudhri Satgur v. (1919)46 

I. A. 197. 

(») Harendra Lai. v, Haridasi (1914) 41 Cal. 972 
988. 41 1. A. 110, 119. . 

(j) Palamappa v. Beivdsikamonv (1917) 44 I. A. 
147, 40 Mad. 709. 
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upon such findings no substantial question of law arises (k). To grant leave to appeal 
on the ground that there seems to be a point of law which however has not been argued 
here,” is not a oomplianoe with the provisions of this section (i). 

Involve. — Suppose that there are concurrent findings of fact of such a character 
that the Privy Council, having regard to the rule set forth on p. 278 , would decline to 
disturb them in appeal : suppose, further, that no substantial question of law could 
arise before the Privy Council unless such findings were set aside by the Priyy Council ; 
could the proposed appeal be said in such a case to involve a question of law so as to 
entitle a party to leave to appeal to the Privy Council ? No, according to the Allaha- 
bad High Court (m). Yes, according to the undermentioned decisions of the Calcutta 
and Bombay High Courts (w). 

Substantial question of law, — The rejection of an application under 0. 41, 
r. 27 [Code of 1882, s. 668] for the reception of additional evidence does not in- 
volve a substantial question of law (o). Omitting to state reasons in an appellate judg- 
ment as required by 0. 41, r, 31 [Code of 1882, s: 674] is not a substantial question of 
law (p). Nor does the dismissal of an appeal for default in furnishing security for costs 
under 0. 41, r. 10, involve any substantial question of law {q). The question whether 
a tenancy is to be regarded as one at will or one of a permanent nature is a matter in 
which a substantial question of law is involved (r). But awarding interest at 9 per 
cent, per annum, being the rate fixed in the mortgage bond, from the date of the suit 
under s. 34 above, is not such an arbitrary and im warrantable exercise of discretion 
under that section as to constitute it a substantial question of law (s) 

Review. — ^An order granting leave to appeal to the Privy Coimcil is open to 
review (f). 

Appeal. — See notes to 0. 46, r. 3, “Appeal” 

Rules observed by the Judicial committee In appeals from decrees of 
Indian Courts: — 

(1) A point not raised in the plaint before the District Judge, or before the 

High Court, cannot be raised before the Judicial Committee (w). 

(2) . The Judicial Committee will not disturb the findings of the Court below 

upon mere issues of fact, unless it is clearly satisfied that there has been 
some miscarriage in the reception or in the appreciation of evidence (v), 

(3) In appeal from second appeals the findings of fact by the first Court are 

binding on the Judicial Committee, unless special leave to appeal from 
the decision of the first Court has been given (u>). 


(Aj) Nirbhai Das v. liani Kuar (1894) 16 All. 274; , 
Tulsi Persad v. Bsnapek <1896) 23 Cal. 
918, 28 I. A. 102; Sukalbutty v. Bobtaol 
(1901) 28 Cal. 190 ; Vishwambhar, in rs 
(1696) 20 Bom. 699 ; Pestonji v. Queen In- 
surance Co. (1901) 26 Bom. 832 [suit for 
damages for malidous prosecution]. 

(1) Kruvpanan v. SHnivasan (1902) 26 Mad. 216, 
29 I. A. 88. 

(w) Banks Lai v. Jqgat Narain (1901) 28 All. 94; 
Vir v. Tirath Ram (1910) P. B. no. 

.(n) Moran V. Mittu (1877) 2 Cal 228 ; Oopi Nath 
*v, Goluek Chunder (1889) 16 Cal 292, 
note; VisAUDambhar, in re (1896) 20 Bom. 
099. 

( 0 ) Prsmohand, in the goods of (1894) 21 Cal. 484. 


(p) Sundar Bibi v. Bishsshar (1887) 9 All. 93. 

(g) Muhammad v. Secretary of State (1914) 86 
All. 326. 

(r) Surendra Nath v. Dtoarka Nath (1917) 44 
Cal. 119. 

(4) Bhagat Singh v. Jai Ram (1916) P.B. no. 22, 
P. 126. 

(<) Qopinath v. Qoluck Chunder (1889) 16 Cal. 
292, note. 

(u) Sambhu Nath v. Surajmoni (1898) 26 Cal. 187, 

24 1. A. 191. 

(v) Richardson v. Oovemmeni (1864) 1 W. R. P. 

47 ; Cheyt Ram v. Chowdhree Nowbut Ram 
(1868) 7 M. I. A. 207.' 

(u?) Anaru/amanjari v. Tripura (1887) 14 Cal. 740, 
14 1. A. 101; LOohmon Singh V. Pwna (1889) 
10 Cal. 764, 10 1. a: 126. 


i. 110. 
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110 - 112 . 


(4) The Judicial Committee will not oritioisa with any etriotness opinions as 
to the credibility of witnesses, which is eminently a question for the Courts 
in India (x)* 

(6) As to the circumstances in which the Judicial Committee will allow a re- 
hearing, see the imdermentioned oases (y). 


111 . [S. 597.] 

Bar of certan appeal^ 


Notwithstanding anything contained in 
section 109, no appeal shall lie to His 
Majesty in Council — 


(а) from the decree or order of one Judge of a High 

Court established under the Indian High Courts 
Act, 1861, or the Government of India Act, 1915, 
or of one Judge of a Division Court, or of two or 
more Judges of such High Court, or of a Division 
Court constituted by two or more Judges of such 
High Court, where such Judges are equally divided 
in opinion, and do not amount in number to a 
majority of the whole of the Judges of the High 
, Court at the time being ; or 

(б) from any decree from which under section 102 no 

second appeal lies. 


The words and figures “ or the Government of India Act, 1915,” were inserted in 
the section by the Amending Act 13 of 1916. 

Decree or order. — In cL (a) the words “ decree or order ” have been substituted 
for the word “ judgment ” which occurred in the corresponding s. 697 of the Code of 
1882. See notes to s. 109 under the head “ Difference between the old and the new 
section.** 

. Bar of certain appeals under clause (a). — ^The reason why no appeal is 
allowed from the decrees and orders referred to in cl. (a) of this section is that an appeal 
from such decrees and orders is provided for in cl. 16 of the Letters Patent. The 
ol^jeot clearly seems to be that a party should not be permitted to appeal directly to 
the King in Council from the said decrees and orders, but that he should, in the first 
instance, appeal under the said cl. 16 to the other judges of the High Court ( 2 ). 


112 . [S. 616.] (1) Nothing contained in this Code shall 

saYtogs. be deemed — 

{a) to bar the full and unqualified exercise of His Majes- 
ty’s pleasure in receiving or rejecting appeals to 
His Majesty in Council, or otherwise:howsoever, or 


(z) ShaMtm-n\$$a y. Shab(m AH (1004) 2« All. v. Court of Wards (1866) 11 App. Ca8. 660 ; 

SSL JRam Narayan Singh v. Aahind^a Nath 

iy) Rajundemarain Rai v. Bijai Qovind Sing (1017) 44 1. A. 87. 

(1880) Moo. P. 0, 117 ; Venkata Naratimha ($) Sabapathi v. NarayanMami (1901) 26 

665. 668. 
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(b) to interfere with any rules made by the Judicial S. 112. 

Comnuttee of the Privy Council, and for the 
time being in force, for the presentation of ap- 
peals to His Majesty in Council, or their con- 
duct before the said Judicial Committee. 

(2) Nothing herein contained applies to any matter of 
cnmmal or adnuralty or vice-radmiralty jurisdiction, or to 
appeals from orders and decrees of Prize Courts. 

Clause (a.).-See notes to s. 109, “ Prerogative ot the Orown.”t,n p. 270 above. 
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PART VIII. 

» 

Reference, Review and Revision. 

113. [S. 617.] Subject to such conditions and limita- 

tions as may be prescribed, any Court 
seferenoe to Higii Court. may State a case and refer tlie same for the 

opinion of the High Court, and the High 
Court may make such order thereon as it thinks fit. 

Soe notes to O. 46, r. 1, below. 

For rules of procedure, see O. 40 below. 

114. [s. 623.] Subject as aforesaid, 

Keview. any person considering himself ag- 

grieved — 

(а) by a decree or order from which an appeal is 

allowed by this Code, but from which no appeal 
has been preferred, 

(б) by a decree or order from which no appeal is 

allowed by this Code, or 

(c) by a decision on a reference from a Court of 
Small Causes, 

may apply for a review of judgment to the Court which 
passed the decree or made the order, and the Court may 
make such order thereon as it thinks fit. 

Soe notes to O. 47, r. 1, below. 

As to rules of procedure, see O. 47 below. 

115. [S. 622.] The High Court may call for the record 

of any case which has been decided by any 
Court subordinate to such High Court and 
in which no appeal lies thereto, and if such subordinate 
court appears — 

(а) to have exercised a jurisdiction not vested in it by 

law, or 

(б) to have failed to exercise a jurisdiction so vested, 

or 
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(c) to have acted in the exercise of its jurisdiction ille- 
gally or with material irregularity, 

the High Court may make such order in the case as it thinks 
fit. 

This section corresponds to s. 622 of the Code of 1882. There is no material altera- 
tion in the section. 

Reylslonal Jurisdiction. — The jurisdiction exorcised by the TTigh Court under 
this section is called Revisional Jurisdiotion. The powers of the High Court under this 
section can only be invoked in cases in which no appeal lies to the High Court, provided 
the case has been decided by any Court suHbrdinate to such High Court and such sub- 
ordinate Court appears — 

(1) to have exercised a jurisdiction not vested in it by law, or 

(2) to have failed to exercise a jurisdiction vested in it by law, or 

(3) to have acted in the exercise of its jurisdiotion iUcgally or with material 

irregularity. 

The ffigh Court has no power to interfere in revision under this section except in’ 
one or Other of the three cases mentioned in the section. Whether a particular order 

ts e^edient or not is not a ground on which the High Court can interfere under this 
section (a). 

High Courts’ powers of auperlntendence — A case may not fall under this 
section, and yet it may faU under a. 15 of the Charter Act, 1861, now s. 107 of the 
Government of India Act, 1915. 

Provisions of this section are not exhaustive. Cases may be 

h such cases it 

eTanJJr ‘I*® High Courts which have inherited the ordinary or 

extrao^nary jurisdiction of the Supreme Courts to issue writs of certiorari have Ln 
taken away by the provisions of this section (6). 

not *** revision. In the exercise of rovisional powers it is 

see Whothe ^tl, ° merits of the evidence ; it has only to 

Zrih the law have been duly and properly obeyed by the 

whose order is the subject of revision and whether the irregularity as to Llure 

HigrCoi^°fin^^”tw**th ^ ^ justify interference with the order (c). Htho 

co^.^dwt. conditions of jurisdiction, of investigation and of 

at^rf evfd ^ not substitute its own appreci- 

L determination of the Verier 

Court’(d). ^ •’y the Legislature to the discretion of the inferior 

section "® “PP®*' "«« thereto.”— The High Court cannot act under this 

confined to LT® 7 ” « “ot 

PP««'l M an appheation for revis ion and deal with it on that footing (/). 

oy Of 

ftattnl V ....... 


th\ » Au. ays. 

Bwane of Ma^as (1919) 46 

^ (1888) 10 All. 467. 

(S (1888) 7 Bom. 841. 

\«) Tirupati V. VU^am (1897) 20 Mad. 


166 ; 


(/) MmM Sh^ff (ini) 86 Bom. 106, 107 : 
^***’!^ 'o> Sita Hath (1911) ds Cal. 

«1, 424; Venkata Ramayya v. 

Veeraauiami (1918) 41 Mad. 664, 6697 


S. ;U5. 
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S. 115« -Interlocutory orders. — ^To give the High Court jurisdiction to revise an inter- 
locutory order it is necessary among other things that it must be a “ case decided ** 
within the meaning of this section, and, further, that no appeal lies to the High Court 
from that order. For the purposes of this section interlocutory orders may be divided 
into two classes , namely — 

A, Those from which an appeal lies under s. 104 (1). These are orders of the 

Court of first instance. 

B. Those from which no appeal lies. These may be — 

(a) orders of the Court of first instance from wliich no appeal lies under 

B. 104 (1) ; or 

(b) orders passed in first appeal from which no second appeal lies having 

regard to the provisions of s. 104 (2). 

As regards interlocutory orders* falling under group A, the High Court has no juris- 
diction to revise them as they are appealable orders. 

As regards interlocutory orders belonging to group J5, there is a difference of opinion 
as to whether they are subject to revision under this section. The High Courts 
of Allahabad (g) and Madras (h), have held that these orders are not subject 
to revision under this section, first, because an interlocutory order cannot be said 
to be a ** case decided within the meaning of this section, and, secondly, because 
a party aggrieved by such order, though ho cannot appeal from the order, has 
another remedy open to him under s. 105, namely, to make the alleged wrong- 
fulness of the order a ground of appeal from the final decree in the suit. The Allahabad 
oases were considered in Dhapi v. Ram Perahad {%), where the learned Judges of the 
Calcutta High Court took a different view, and, having regard to the comprehensive- 
ness of the word “ case ” occurring in the section and to the possibility of grave injustice 
which might result from the adoption of the other principle, decided that under s. 116 
of the Code the Court had jurisdiction revise an interlocutory order. This decision 
was considered by Sargent, C. J., and Candy, J., in Motilal v. Nana (j) which took a 
eourse between the two extremes. According to that decision, the word “ case ’* is 
wide enough to include an interlocutory order, but the word being of wide import it 
must be controlled by the purpose for which the section was framed. That purpose was 
to enable a party to obtain the rectification of a decision of a lower Court by the High 
‘Court wl^n there wovXd otherwise he no remedy. Hence J)he High Court should not enter- 
tain an application for revision of an interlocutory order, if tlie applicant has another 
remedy open to him as under s. 105 (h). But if the applicant has no other remedy » 
open to him, as where s. 106 does not apply, the High Court should entertain the applio- 1 
ation for revision. Thus an order made by a District Judge on appeal granting a tempo- 
rary injunction, having force temporarily only pending the suit, cannot be said to 
be an order “ affecting the decision of the case ’* within the meaning of s. 106. It cannot 
therefore be called in question upon final appeal from the decree under s. 106. Hence f 
the order may be revised by the High Court (Z). In a recent Allahabad case, Walsh, J., 1 
held that an interlocutory order may be revised though the applicant has another 
remedy open to him under s. 105 ; Piggob, J., however, held differently (m). 


(g) OAattar SingA v. ZaJbAraJ (1883) 6 AU. 298 ; 
Ji'arid Ahmad v. DulaH (1884) 6 All. 238 : 
JOhandei v. Ohotu Lai (1916) 39 All. 254 
202, per Piggot. J. 

(A) Nizam of B^abad, in re (1880) 9 Mad. 
256. 

«) <1887) 14 Cal. 768 ; Stvaprazad v, Tricomdaa 
(1915) 42 Cal. 926, 982. 


(J) (1894) 18 Horn. 85. 

(k) (1894) 18 Bom. 85 itipra. See also Damodar 
V. RaghufuUh (1902) 26 Bom. 561. 

(Z) Bai Atrani v. DeepHno (1916) 40 Bom. 86. 
Note that no second appeal lies from the 
order of the District Judge. 

(m) Dkandoi v. Ohotu Lai (1216) 39 AU. 254. 
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As regards orders made on an application for leave to sue in forma pauperis, a dis- 
tinction has been made by the Allahabad High Court between orders granting the 
application and orders rejecting the application* An order rejecting the apphcation, 
it has been held, amoimts to a decision of the case a^d is therefore open to revision ; but an 
order granting the application is a decision of , tb^ case, but a more interlocutory 
order, and it is not therefore open to revision (w)* 

Where other remedies open* — ^The powers conferred upon the High Court by 
this section are discretionary. Hence though a party may not have a remedy by way 
of appeal, the High Court may, in the exercise of its discretion, refuse to interfere under 
this section if there is any other r&niedy open to the party. “ The especial and extra- 
ordinary remedy by invoking the revisional powers of this Court should not be exer- 
cised unless as a last resource for an aggrieved litigant ” (o). “ The recognised rule 

.... is that if a party to civil proceedings applies to us to exercise our powers 
under s. [115], he must satisfy us that he has no other remedy open to him under the law 
to set right that which he says has been illegally, irregularly or without jurisdiction 
done by a subordinate Court ” (p). But when it is said by the opponent that there is 
some other rdhiody open to the applicant, and the application for revision is opposed 
on that ground, it must be shown that it is a certain and conclusive remedy allowed by 
law. Thus no application will be entertained to revise an order made under O. 21, 
rr. 60, 61 or 62 [Code of 1882, ss, 280, 281, 282], for though no appeal lies from such 
order, the party against whom the order is made has a special remedy by way of suit 
under O. 21, r. 63 [Code of 1882, s. 283] (g). Similarly no application will bo enter- 
tained to revise a decree passed in a suit for possession instituted under s. 9 of the Spe- 
cific Ilehef Act, 1877 ; for though no appeal lies from a decree passed in such suit, 
the party against whom the decree is passed is not precluded from institutmg a 
regular suit to establish his title to possession (r). But if the remedy is a doubtful 
one, the High Court may interfere by way of revision under this section {a). 
And even if the remedy is certain and conclusive, the High Court may in an ex- 
ceptional case interfere by way of revision under this section (^). “ No doubt the ordi- 

nary rule is that where an aggrieved party has other remedy available, this Court is 
unwilling to interfere, but it is unquestionable that even if there be such remedy, this 
Court may interfere in exceptional cases ** (u). Thus where the lower Court refused 
the application of a decree- holder for rateable distribution under s. 73 on the ground 
that there was another property of the judgment-debtor available for the satisfaction 
of his claim, the High Court of Idadxas interfered bn revision under this section, though 
the applicant had clearly a remedy by suit. Miller, J., said ; “I do not depart from 
the view . . • , that where a party has a remedy elsewhere than in the High 
Court, the High Court should not epcoept in special cases interfere under [this section]. 
But here we have a case in which there is no doubt as to the rights of the parties, and 
no remedy, if I do not interfere, except by a suit to which there can be no defence, and 
which therefore would surely multiply proceedings. In such a case, the lesser evil, at any 
rate, is interference under [this section] ” (v). In a recent Patna case, Manuk, J., said ; 


(n) Muhammad Ayab v, Muhammad (1910) 3 

All. 623; Harsaran v. Muhammad (1883 
4 All. 91. 

(o) Shso Prasad v. Kastura Kuar (1888) 10 AI 

119 122 

ip) Qovaf Pas v. Alaf Khan (1889) 11 All. 38i 

, V daisraj (1898) 16 AU. 406. 

iq) Sheo Prasad v. Kastura Kuar (1888) 10 Al 

119 ; lUiachan v. Velappan (1886) 8 Mac 
484c* 

(y) Bhundal v. Pandd (1888) 12 Bom. 22l 
Vora Isaballi v. Paudbhai (1890) 14 Bon 


371 ; Kashinath V. Nana (1897) 21 Bom. 
781. See also Ahynad Din v. Atlas Trading 
Co (1916) P. R. 66, no. 287. 

(«) Qhulam V. Dwarka Prasad (1896) 18 All. 
168, 168. 

(0 DsH Das V. Ejaz Husain (1906) 28 All. 72. 

(tt) Omatul Mehdi v. Kulsoom (1908) 12 Cal. W 
N. 16, 24 ; Raghunandan v. Ram Charan 
(1919) 4 Pat. i. J, 94, 105-106. 

(v) Shrse Krishna Doss v* CMndook Chand (1909) 
32 Mad. 334. 


. 115 . 
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8. 115. •‘When the High Court can by interfering under section 116 in appropriate oases 
terminate the litigation, the mere fact that another remedy by siUt only lies should not 
per be a reason for non-interference” («;). 

Hlg:h Court “ may *• call for record. — The lowers of revision given by 
this section are very wide, and the High Court can of its oum motion call for any record 
under this section, if it appears desirable so to do to that Court (x). It is not necessary 
to the exercise of its powers under this section that ^ it should be. put into motion by the 
party aggrieved by the proceeding complained of. It has been so held by the High 
Courts of Calcutta, Allahabad and Madras (y). In a Bombay case, however, where a 
Collector applied to the High Court to revise a decision of a Mamlatdar, the High Court 
declined to interfere, stating that in so doing it wais following the established practice 
of the Court, and adding that the defendant, if he felt aggrieved, could himself apply 
to that Court (z). 

“ Case — In a recent case before the Judicial Committee (a), the question arose 
whether proceedings by petition to a Civil Court in a matter under s. 10 of the Religious 
Endowments Act 20 of 1863 constituted a “case” within the meaning of this section. 
Dealing with that question, their Lordships said : “ No definition is to be found in the 
Code of the word ‘ case.’ It cannot, in their Lordships’ view, be confined to a litigation 
in which there is a plaintiff who seeks to obtain particular relief in damages or other- 
wise against a defendant who is before the Court. It must, they think, include an ex- 
parte application such eis that made in this case, praying that persons in the position of 
trustees or officials should perform their trust or discharge their official duties.” 

Subordinate Court. — A Collector acting under s. 11 of the Land Acquisition Act 
is not a Court within the meaning of this section (6). Nor is a District Registrar a Court 
within the meaning of this section (c). Nor is a District Judge acting under s. 4 of 
Bombay Act 12 of 1860 (d). The High Court therefore has no jurisdiction to revise 
orders made by them. 

The Court of the Resident at Aden is subordinate to the High Court of Bombay 
as regards questions which should be stated by the Resident for the decision of the High 
Court under the provisions of s. 8 of the Aden Act 2 of 1864 (e). His Britannic Majesty’s 
Courts in Zanzibar are also subordinate to the High Court of Bombay (/). A Collector 
exercising judicial functions under the Bombay Mamlatdar’s Courts Act II of 1906 is a 
Court within the meaning of this section (g). And so is a Civil Court acting or purporting 
to act under the provisions of s. 10 of the Religious Endowments Act 20 of 1863 (h). 
Where an application is made to a Collector for a reference to the Civil Court under s. 18 
of the Laud Acquisition Act 1 of 1894, and the application is rejectedf the Collector in 
rejecting the application acts jvdiciaUy and his order is subject to revision by the High 
Court (t). Similarly an order by a Collector refusing to refer to the Civil Court a ques- 
tion under the second proviso to s. 49 of that Act is subject to revision by the High 
Court O’)- 

(to) Raghunandan v. Ram Charan (19X9) 4 Pat. (d) Cooper, In re (1918) 42 Bom. 110. 

L. J. 94, 106. le) Rhimbai v. MaHam (1909) 34 Bom. 267. 

ix) BUheahar v. HaH Singh (1888) 6 All. 42. (/) Merali v. SheHff (1911) 86 Bom. 105. 

iy) Puran Mol v. Janki Perahad H901) 28 Cal. {g) Purahottam v. Mahadu (1912) 37 Bom. 114. 

680 ; Oolam Mahammad v. Saroda (1900) (h) BalakrUhna v, Vaaitdeva (1917) 44 I. A. 261. 

4 Oal. W. N. 695 ; Debi Dae v. Sjaz Huein ' 268-269, 40 Mad. 793, 801. 

(1906) 28 All. 72 ; Anthony v. Dupont H) Paramenwara v. JUind Acquiaitton Collector 

(1882) 4 Mad. 217. Palghat (1910) 42 Mad. 231; Adminiatrator- 

(z) Pandu v. Bhavdu (1897) 21 Bom. 806. General of Bengal v. The Land Acquiaition 

(a) BaXakrUhna v. Vaaudeoa (1917) 44 I. A. 261, CoUector (1907) 12 Cal. W. N. 241; KHahna 

40 Mad. 793. • Daay. Collector of' Patna (1912) 16 Cal. 

(5) BriUah India Steam N avlga tion Co. v. Secre- L.J. 166. 

tary of State for India (1910) 88 Cal, 230. (j) Saraawati v. The Land Acquiaition Deputy 

(e) Manavalav. iCumaraj^j^a (1907) 80 Mad. 826. CoUector (1917) 2 Pat. L. J. 204. 
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A Judge of a High Court sitting alone is not a Court subordinate to the High Court, S. 115. 
but performs a function directed to be performed by the High Court [clause 36, Letters 
Patent] ; therefore, no decision of a single Judge con be revised under this section (jj). 

Exercise by Court of Jurisdiction not vested In It by law. — ^In order to 
determine the “jurisdiction” of a Court, we must determine the pecuniary Umita of 
its jurisdiction, the local or territorial limits of its jmiadiction, and its jurisdiction as 
regards the eubject-matter of the suit or other p^ceeding instituted in it. These limits 
are fixed by the particular Act by which the Court is constituted. If a Court assumes 
a jurisdiction which, by reason of the pecuniary or territorial limits of the jurisdic- 
tion of such Court or by reason of the subject-matter of the suit or other proceeding 
instituted in it, is not vested in it by law, the High Court to which such Court is subor- 
dinate may exercise its revisional powers under this section. But the High Court will not 
interfere in revision, unless the facts from which want of jurisdiction on the part of a 
subordinate Court may be inferred are patent upon the face of the record (^). As to 
the distinction between ahaencc of jurisdiction and irregular exe/rciae of jurisdictiont see 
notes to s. 21. 

Local or territorial limits of jurisdiction. — S. 21 of the Code provides that no objec- 
tion as to the place of suing shall be allowed by any revisional Court unless such objection 
was taken in the Court of first instance at the earliest possible opportunity, and, in aU 
cases where issues are settled, at or before such settlement, and unless there has been 
a consequent failure of justice. 

Pecuniary limits of jurisdiction : over -valuation and under-valuation of suits. — The 
provisions of s. 11 of the Suits Valuation Act (p. 266 above) apply, in so far as they 
are applicable, to the High Court exercising revisional jurisdiction under the present 
section. 

Failure to exercise Jurisdiction. — ^Where a Court having jurisdiction 
to act in a matter declines jurisdiction in the matter, this section will apply. Thus 
whero a Court has jurisdiction to accept a plaint (1), or to execute a decree (m), or to 
review its judgment (n), but refuses to accept the plaint or to execute the decree or to 
review its judgment on the ground that it has no jurisdiction, the High Court will inter- 
fere under this section. Similarly where a Court refused to confirm a sale under s. 312 
of the Code of 1882 [now O. 21, r. 92], believing that it had no power to do so if 
the purchaser objected to the sale on the ground of misrepresentation, it was held by 
their Lordships of the Privy Council that the case was one in which the Court had failed 
to exercise a jurisdiction vested in it by law, and that the decision was therefore 
subject to revision imder the present section (o). Interference under this section is 
also appropriate where a Court has no discretionary power to refuse a relief, but refuses 
the relief, believing that it has a discretionary power to do so. Thus where a Court 
refused the application of a decree-holder for a rateable distribution under s. 73, though 
according to its own finding he was clearly entitled to such distribution, on the ground 
that there was other property of the judgment-debtor available for the satisfaction 
of his claim, the High Court of Madras interfered under this section (p). 

Where a Cour in the exercise of its Jurisdiction has acted illegally or 
with material Irregularity. — Cl. (o) of the section contemplates cases, other 

<m) Shamrav y.Nilojx (1886) 10 Bom. 200. 

(n) Akbar Khan v. Muhammad (1909) 31 All. 

610. 

(o) Birj Mohun v. Rai Uma Nath (1893 20 Cal. 

8, 19 I. A, 164. 

(p> Sres Krishna Dost v. Chandooh Chand (1909) 

32 Mad. 834. 


<33)Debendra Nath v. Bibudhendra (1916) 43 
Cal. 90, 94. 

^^nvmad Huten (1$92) 14 AU. 

(0 Zamiran v. Fateh AU (1006) 32 Cal. 146 
Bodomi Kuar v. Dinu Rai (1886) 8 All. 
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S. II5. than those referred to in els. (a) and (b), namely, cases where the Court has either exer* 
oised a jurisdiction not vested in it, or failed to exercise a jurisdiction vested in it. It is 
intended to refer to the class of cases where the Court havitig jurisdiction and exercUirig 
it appears to have acted illegally or with material irregularity in the exercise of such 
jurisdiction (g). The words “acted in the exercise of its jurisdiction illegally or with 
material irregularity,” have given rite to a conflict of opinion. It is therefore best 
first to state how. much is settled law, and then to deal with the various interpretations 
put on the words “ illegally ** and ** material irregularity ” by the various High 
Courts. 

It is settled law that where a Court has jurisdiction to determine a question^ and it has 
determined that question, it cannet be said to have acted illegally or with material irregularity 
becemse it has come to an erroneous decision. — The leading case on the subject is Amir 
Haasan Khan v. Sheo Baksh Singh (r), decided by their Lordships of^tbe Privy 
Council in the year 1884. In that case it was laid down by their Lordships that where 
a Court has jurisdiction to decide the question before it and in fact decides such question, 
it cannot be regarded as acting in the exercise of its jurisdiction illegally or with material 
irregularity, merely because its decision is erroneous. The mere faot that the decision 
of the Court is wrong affords no ground for the interference of the High Court under this 
section. In the course of the judgment, their Lordships said : “ The question then is, 
did the Judges of the lower Courts in this case, in the exercise of their jurisdiction, act 
illegally or with material irregularity ? It appears that they had perfect jurisdiction 
to decide the question which was before them [namely, whether the suit was barred as 
res judicata], and they did decide it. Whether they decided it rightly or wrongly, they had 
jurisdiction to decide the case ; and even if they decided wrongly, they did not exercise 
their jurisdiction illegally or with material irregularity.” Following this decision, it 
has been held that the High Court will not interfere imder this section, merely because 
the lower Court wrongly decided that the suit was barred by limitation (s), or that it was 
barred as res jicdicata ( t), or because the lower Court proceeded upon an erroneous con- 
struction of the sections of an Act {u}, or misunderstood the effect of a document in evi- 
dence (v), or excluded evidence which it ought to have admitted (la), or held, though in- 
correctly, that there was no relation of landlord and tenant between the parties to a 
suit or proceeding (a;). Similarly it has been held that no revision lies from an order passed 
in appeal refusing to hie an award made without the intervention of the Couri (y), or 
from an order passed in appeal remanding a case under O. 41, r. 23 below {z), or from an 
order passed in appeal that the Court of first instance had jurisdiction to hear the suit (a\ 
though such orders may be erroneous in law. The cases cited above were all cases in 
which the Court had jurisdiction to decide the question before it, and in fact decided the 
question, but the decision was impeached os being erroneous in law and was sought to 
be revised under the present section. In all those cases the High Court held that though 

(^) Krisiamma v. Chapa (1894) 17 Mad. 410, 421. Cal, 397 ; Qanga Charan v. Shoshi Bhushan 

(r) (1886) 11 Cal. 0, 11 I. A. 237; Muhammad , (1905) 32 Cal. 672 ; Ram Singh v. Sabg 

Yuauf Khan Abdul Rahman K?ian (1889) Ram (1906) 28 All. 84; Malkarjan v. 

16 Cal. 749, 16 I. A. 104 ; Parasurama NatbaH (1901) 26 Bom. 337, 347, 27 I. A. 

V. Seshier (1904) 27 Mad. 604. 216. 

(#) Sundar Singh v. Doru Shankur (1898) 20 All. (v) Dasrath Rai v. Sheodin (1894) 16 All. 39. 

78 : Ramgopal v. Joharmall (1912) 39 Cal. (w) Madhavrav v. Qulabbhai (1899) 23 Bom. 177; 
473; Jhotu Lai v. Qanouri (1918) 3 Pat. Rnat Mondul v. Baloram (1899) 3 Cal. W. 

L. J. 876. It Is otherwise where a Court N. 681. 

entertains an application which on the (x) Sheu) Prasad v. Ramchunder (1918) 41 Cal. 
face of it is Imrred by limitation and fails 323. 

to adjudicate upon the question of limitcUion (y) Ahmad Din v. Atlas Trading Co. (1915) 
[Limitation Act, s. 81 ; Tara v. Basiruddi P. B. no. 66, p. 287. _ „ 

(1916) 19 Cal. W. N. 970. (z) Chubbu Mian v. Harcharan Das (19X2) P. K- 

(t) Amsitfav v, Balkrishna (1887) 11 Bom, 488, no. 119, p. 406. ^ _ _ 

(tt) Rabbaba v. Noorjehan (1886) 13 Cal. 90 ; (a) Sardar Arur Singh v. Bua DUta (1911) P.K- 

Krishna v, Kedarnath (1888) 16 Cal. 446 ; no. 4, p, 7. 

Kali Charan v. Sarat Chunder (1903) 80 ' 
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there was an error in law, the decision was not open to revision, on the ground that a S. I lo, 

mere error in law is not an “ illegality ” within the meaning of this section. In all these 
cases the High Court might well have said, to use the words of their Lordships of the 
Privy Council in another case ( 6 ), It [the lower Court] made a sad mistake, it is true, 
but a Court haa jurisdiction to decide wrong as well as right.” The point was further 
emphasized by their Lordships of the Privy Council in Balahriahna v. Vasudeva (c). Re- 
ferring to this section, their Ix>rdships said : It will bo observed that the section applies 
to jurisdiction alone, the irregular exercise of it, or the illegal assumption of it. The 
section is not directed against conclusions of law or fact in which the question of juris- 
diction is not involved ” (d). 

The decision in Amir Hasaan KharCa case presupposes jurisdicti&i in the Court 
whose decision is sought to bo revised on the ground that it is erroneous. Hence the 
principle ot that decision does not apply where a Court erroneously assumes a jurisdic- 
tion which is not vested in it by law (c). Thus if a Court proceeding upon an erroneous 
construction of a section of an Act assumes a jurisdiction which is not vested in it by 
law, the High Court will interfere in revision and set aside the decree of the lower Court 
as one passed without jurisdiction (/). Similarly, if a Court wrongly decides that a suit 
is of a civil nature, and entertains the suit on that basis, the decision is open to revision 
under clause (a) of this section, for no civil Court is competent to entertain a suit which 
js not of a civil nature ( 9 ) ; see s. 0 above. Likewise, if a Court proceeding upon a mis- 
apprehension of the law declines to exercise a jurisdiction vested in it by law, the High 
Court has the power to interfere under clause (b) of this section (4). These, however, 
are cases under clauses (a) and (b) of the present section. They are not cases under 
clause (c) being the clause now under consideration. The reason why these cases are men- 
tioned here is that it was contended in those cases that as the assumption of jurisdiction 
or the refusal to exercise it had proceeded upon an error of laWy the High Court had no 
power to interfere under this section, and the decision in Amir Hasan Khan's case was 
relied upon in support of that contention. But the High Courts hold that if the case 
came under cither clause |a) or clause (b), it was immaterial that the assumption of juris- 
diction or the refusal to exercise it proceeded upon an error of law. The High Courts 
also pointed out that the basis of the decision in Amir Haasau Khan's case was that 
the lower Court had jurisdiction to determine tho question before it and that it had 
determined it, and all that that case decided was that an erroneous decision of a case in the 
exercise of the CourVs jurisdiction was no ground for interference under this section. As 
stated by. the Judicial Committee in a recent case, “ the section is not directed against 
conclusions of law or fact in which the question of jurisdiction is not involved ” (i). 

\Vhere a question of jurisdiction is involved, tho High Court is competent to revise a 
conclusion of law or fact which bears on such question {j), 

Amir Hassan Khan's case decides what an illegality or matoiial irregularity is 7 wt 
What then is an illegality or material irregularity within the moaning of this section ?' 

To find an answer to this question, the Courts have adopted Amir Hassan Khan's case 
aa the basis. Different interpretations have been put by different Judges upon tho 


(t) MalkaHun v. Narhari (1901) 26 Bom. 337, 
^7 1. A. 216; JHajwant Prasad v. Ham 
(1015) 42 I. A. 171, 170, 37 All. 
, ^ , 485, 494-495. 
iX 201, 40 Mad. 793. 

{d) (1917) 44 I. A. 201, 267, 40 Mad. 793, 799 ; 

Begam (1910) 89 All. 
723 [mit valuation] : Jhunhu Lai v. Bishe- 
(A 612[0.23, r. 1.] 

11 Mad. 220. 

U) V. Vasudev (1892) 10 Bom. 708. 

See also JBiii Mohan v. Rai Uma Nath 


(1893) 20 Cal. 8, 19 I. A. 154. 

(g) Ross V. Pitambar (1903) 26 All. 509 ; see the 

Judgment of lllalr, J., on p. 625 of tho 
report. 

(h) Maharajah of Burdwan v. Apurba (1911) 16 

0. W. N. 872. 

«) Balakrishna v. Vasudeva (1917) 44 I. A. 201, 
267, 40 Mad. 793, 799. 

(i) BihaH Lai v. Baldeo (1918) 40 All. 074 ; 

Bhargava <fc Co. v. Jagannath (1919) 41 All. 
002 . 


19 
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S. 115. dooifiion in that case and, henoo we liave a number of oondiotmg views on the meaning 
of the words in question of which the principal ones are set forth below ; — 

L That the words “ acted in the exercise of its jurisdiction illegally or with mate^ 
rial irregularity ** refer only to an error of jurisdiction, and apply only to cases of the 
kind contemplated by els. (a) and (b) of this section (A:). As against this view it has been 
said that the words in question did not occur in the Code of 1877, that they were first 
introduced by the amending Act of 1879, that errors of jurisdiction had already been 
provided for by the first two clauses of the section, and that the words in question must 
refer therefore to something else than errors of jurisdiction {1). 

2. That the said words refer to errors of procedure only as distinguished from errors 
of law (m). This view proceeds mainly on the word “ acted.” In a recent Calcutta 
case, Jenkins, C.J., said : “ It appears to me that section 115 can only be called in aid 
when the failure of justice (if any) has been duo to one or other of the faults of procedure 
indicated in that section. If there was an error committed [by the Small Cause Court 
Judge], it was an error of law, and not ot procedure, and in my opinion Mr. Justice Fletcher 
had no power to interfere ” (n). 

3. That the said words apply to cases where there is a wilful disregard or con, 
SCUMS violation by a judge of a rule of law or procedure (o). As against this view it has been 
said that it engrafts upon the Privy Council ruling a qualification to the effect that the 
High Court can interfere under the present section if the erroneous decision is the result of 
conscious violation by the lower Court of a rule of law or procedure, and that the 
distinction is in no way warranted by the language of the section (p). The answer given to 
that is that if the section did not apply to cases where a Judge consciously violated a rule 
of law or procedure, a lower Court might wilfully disregard the decisions of the High 
Ox)urt, or even of the Privy Council, and there would be no check upon it (q). 

4. That the said words apply to cases whore the decision complained of is vitiated 
by a gross and palpable error (r). According to this view, a mistake, ihough of law, it gross 
and palpable, would give jurisdiction to the Court utfeer this section. But 
this view runs counter to the Privy Council decision (5). 

It will be useless to discuss these conflicting views. Suffice it to say, as observed 
by the judicial Committee in Balakrishna v. V as uder a {ss), that “ the section applies to 
jurisdiction alone, the irregular exercise of it, or the illegal assumption of it. The section 
is not directed against conclusions of law or fact in which the question of jurisdiction is 
not involved f 

Having noted the different interpretations put upon the words in question, we 
proceed to note some of the decisions. A good many of them, it is conceived , will not 
stand the test laid down in Balakrishna’ s case. 

It is an “ illogahty ” to frame an issue on a point of fact expressly admitted by the 
defendant and to dismiss the suit on the ground that the fact is not proved {t). Similarly 
it is an “illegality,” if a Court passes a decree on an unstamped hundi The Stamp 


(fc) Mogni Earn v. Jiwa Lai (1885) 7 All. 336 ; 
Badami Kuar v. Dinu Rai (1880) 8 All. 
111 . 

(l) Kristamma v. Chapa (1894) 17 Mad. 410, 

414-415. 

(m) Kristamma v. Chapa (1894) 17 Med. 410, 

414-415. 

(n) Shew Prasad v. Ramchunder (1913) 41 Cal. 

323, 338. 

( 0 ) Shiva V. Joma (1883) 7 Bom. 841, 358-859 *, 
Kristamma v. Chapa (1894) 17 Med. 410. 


(p) Kristamma v. Chapa (1894) 17 Mad. 410, 420. 
(?) Ross V, Pitambar (1903) 26 All. 609, 624, per 
Stanley, C. J. 

(r) Mohunt v. Khetter Moni Dasst (1890) 1 Cal. . 

W. N. 017 ; Enat Mondul v. Baloram 
(1899) 8 Cal. W. N. 681, 685 ; Venkubai v. 
Lakshman (1888) 12 Bom. 617. 

(s) Shew Prasad v. Ram Chunder (1913) 41 Cal. 

323, 340. 

(ss) (1917) 44 I. A .261, 267, 40 Mad. 793 790. 

(t) Corakh v. Uithzl (1887) 11 Bom- 486. 
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Act expressly provide that an imstaraped hundi shall not be aoted upon («) [see Stamp S, 115# 
Act n of 1899, 9. 36], It is an “ illegality,” if the appellate Court calls in question the 
admissibility of a document not duly stamped after the same has been admitted in evi- 
dence in the Court of first instance. Such a oouree is manifestly against the provisions 
of the Stamp Act by which it is enacted that when an instrument has been admitted in 
evidence, such admission shall not be called in question at any stage of the same suit (v) 

[see Stamp Act II of 1899, s. 36], It is also an “ illegality ” to pass a decree where 
there is no evidence at all to support it (m*). It is an illegality to attach in execution of 
a decree the tools of an artisan contrary to s. 60 of the Code (x), or to attach money in 
a provident fund regulated by the Provident Funds Act 9 of 1897 ( 2 /), 

It is a “ material irregularity ” within the moaning of this section if a Court, taking 
a mistaken view of the questions at issue, proceeds to determine an issue which does not 
really arise in the case, and bases its decision of the case on a determination of that issue ( 2 ), 

It is also a material irregularity to treat the delivery of a summons by post to a person 
who was not shown to have been the defendant as good service, and to pass a decree ex 
parte against the defendant on that footing (a) ; or to attach in execution of a personal 
decree against a defendant property which he holds as trustee for another (6), or to make 
an order against a person without hearing him at all (c). It is also a material irregula- 
rity for a Court to decline to go into evidence when required to do so, and to proceed to 
dispose of the suit upon the pleadings or upon allegations made in a petition (d) ; or to 
refuse to draw up its own decree, whether it be preliminary or final (e) ; or to refuse to 
grant a certificate for a refund of court-fees paid on the memorandum of apjDcal when a 
case is remanded under 0. 41, r. 23 (/) [Court Fees Act 7 of 1870, s. 13]. It is also a 
material irregularity to apply to a case a section of an Act which is not applicable to 
it (g). 

Wrong decision of the lower appellate Court that the first Court had 
or had not Jurisdiction to entertain a suit. — It has been held by the Madras (/t) 

Bombay (i) and AUahabad {j) High Courts, though on different grounds, that the High 
Court has jurisdiction to interfere under this section whore the lower appellate Court errone- 
ously decides m the exercise of its admitted jurisdiction as an appellate Court that the 
Court of first instance had or had not jurisdiction to entertain a suit. The Calcutta 
decisions are not uniform, it being hold in some cases that the High Court has jurisdic- 
tion (A;), while in others that it ha« not (Z). Cases of the Idtid referred to above arise 
where a court which has jurisdiction to entertain a suit returns the plaint in the suit on 
the ground that it has no jurisdiction, and the lower apj)ellate Court erroneously affirms 
the decision of the Court of first instance ; or where a Court which has no jurisdiction to 
entertain a suit accepts the plaint holding that it has jurisdiction, and the lower apixjllato 
Court erroneously aflirms the decision ; or where a Court which has jurisdiction to 
^ 

(w) Chenbasapa v. Lahshman (1894) 18 Bom. 369, {d) Braja Bhutan v, Sris Chandra (1918) 4 Pat. 

(r) Shiddapa v. Irava (1804) 18 Bom. 737. L. J. 20. 

{w) Shields v. Wilkitison (1887) 9 All. 398, 409. (e) Sidhanath v. Qanesh (1912) 37 Bom. 60. 

(d Badami v. JHnu (1886) 8 All. Ill, 116 ; (f) Bhausing v. Chaganiram (1918) 42 Bom. 

Dhan Singh v. Basant Singh (1886) 8 All. 363. 

619, 629 ; Sew Bute v. Shibchunder (1886) (g) Sew Bux v. Shih Chunder (1886) 13 Cal. 226 ; 

13 Cal. 226, 281. • Jugohundho v. Jadv (1887) 16 Cal. 47; 

(y) Bindley v. Joynarain (1919) 46 Cal, 062, Sivaprasad v. Tricomdas (1915) 42 Cal. 

/ , „ 070-973. 926, 931. 

( 2 ) Ven/cubai v. Lakshman (1888) 12 Bom. 617 ; (h) Atohayya v. Sri Seetharamachawira (1912) 

Sivaprasad v. Tricomdas (1916) 42 Cal. 926, 39 Mad, 195 [F, U.] ; Meenatchi v. 

. ^ 931. Armnthanarayana (1903) 26 Mad. 224. 

(а) Jagannath v. Sassoon (1894) 18 Bom. 606 ; «) Vishvanath v. Bambhat (1891) 16 Bom. 148. 

Abraham v. Donald (1906) 29 Mad. 824. (j) Badami Kuar v. Dinu Rai (1886) 8 All. 111. 

(б) in the matter oi (1901) 28 Cal. 674. (*) Zamiran v. Fateh AH (1906) 32 Cal. 146; 

(c) Jeoerv. C}'opa/^aAu(1907)S4Cal. 929,933; Jugobundhu v. Jadu (1888) 15 Cal. 47. 

BrcHa Bhutan v. Sris Chandra (1010) (Z) Mathura Nath v, Umesh Chandra (1896) 1 

4 Pat. B. J. 20. But see Mulchand v. Cal. W. N. 626. 

Tarni Prasad (1910) 4 Pat. L. J. 642. 
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S. 115. entertain a suit rightly accepts the plaint, hut the lower appellate Court erroneously holds 
that the Court of first instance had no jurisdiction to entertain the suit; or where a 
CodH which haa 7U> juriadu^ion to entertain a suit rightly returns the plaint, but the lower 
appellate Court erroneously holds that the Court of first instance had jurisdiction to 
entertain the suit and directs the Court of first instance to take back the plaint and 
restore the suit to its file. According to the Madras, Bombay and Allahabad decisions 
the High Court has power in all these cases to revise the decisions of the lower appellate 
Court, according to some Judges, under the first part of this section, that is, under cL (a) 
or oL (b), and, eiccording to others, tmder cl. (o). 

Award. — See notes to Schedule II, paragraph 16, under the heading “Revision.” 

Gross miscarriage of Justice. — ^The interference of the High Court under this 
section in cases where the lower Court has acted illegally or with material irregularity 

( should be confined to cases where the illegality or irregularity was such as had occa- 
sioned or might occasion a substantial failure of justice (m). Hence the judgment of 
a lower Court should not bo set aside upon a mere technicality (n). 

Sanction to prosecute. — ^Where a Civil or a Revenue Court, acting under s. 476 
of the Criminal Procedure Code, grants or refuses an application to prosecute a party to 
the suit or witnesses before it, it is a decision of a case within the meaning of the preseyit 
section. The High Court, therefore, has no jurisdiction to interfere under s. 439 of the 
Cnmtnal Procedure Code and to call for the proceedings of the lower Court under that 
section. But it has power under s. 116 of this Code as also under section 16 of the High 
Courts Act [now s. 107 of the Grovemment of India Act, 1915] to call for the proceedings 
and to pass such order os it may deem expedient. In other words, the application in 
such cases lies on the civil revisional side of the High Court, and not on the criminal 
revisional side. But the Bench exorcising criminal jurisdiction may deal with the matter, 
if authorised to do so by the Chief Justice under section 14 of the High Courts Act [now 
8. 108 of the Government of India Act, 1916] (o). The rule is the same where action has 
been taken by a Subordinate Civil Court under s. 196 of the Criminal Procedure Code (p). 
See also the undermentioned coses {q). 

Appeal. — ^By cL 16 of the Letters Patent as amended in March 1919 it is provided 
that no appeal lies from an order made in the exercise of revisional jurisdiction. Prior to 
the amendment there was a conflict of decisions as to whether an appeal lay to the High 
Court imder cl. 15 of the Letters Patent from the judgment of a single Judge delivered in the 
exercise of revisional jurisdiction under this section. The position was this ; it was enacted 
by cL 16 of the Letters Patent as it stood before the amendment that an appeal 
shall lie to the High Court from the judgment of one Judge of the High Coui't or ono 
Judge of any Division Court •pursuant to s, 13 of the Charter Act, Now s. 13 of the Charter 
Act provides for the exercise by the J udges of the High Court of the original and appel- 
. late jurisdiction vested in the High Court. This gave rise to‘ the question whether the 
division of jurisdiction into original and appellate was exhaustive or not. If the divi- 
sion was exhaustive, revisional jurisdiction must bo treated as comprised in appellate 


(jn) Per Davies, J., In KristUmma v. Chapa (1894) 
17 Mad. 410, at p. 421 ; lemalji v. Macleod 
(1907) 81 Bom. 1.38. 

(n) Aaharji Lai v. Deputy Commissioner of Bara 

Banki (1896) 22 Cal. 729, 22 I. A. 90. 

(o) Bhup Kunwatf in the matter of the petition 

Of (1904) 26 All. 249, 267 [F, B.] ; Emperor 
V. Ear Prasad (1913) 40 Cal. 477 [F. B.] ; 

Emperor v. Kashi (1916) 39 All. 696. But 
see Ottupura v. Emperor (1909) 33 Mad. 
48 IF. B.]. 

(p) Salig Ram v. Ramji Lai (1906) 28 All. 664 ; 

Chennanagoud^ In re (1902) 26 Mad. 130. 


(?) Ram Prasad Mala^ in re (1909) 37 Cal. 13 ; 
Beni Prasad v. Sarju Prasad (1911) S3 All. 
612 ; Budhu Lai v. Chattu (1916) 43 Cal. 
697, B. c. in appeal (1917) 44 Cal. 804, and 
(1917) 44 Cal. 816 [order made by a judge 
of the Presidency Small Cause Court]: 
Paramaswamy v. Alamalu (1919) 42 Mad. 
76 [Madras Estates Land Act] : Ramasami 
V, Kali (1919) 42 Mad. 310 [Madras Estates 
Land Act] ; Emperor v. Chote Lai (1916) 
% 89 All. 367 rnon-speciflcatlon of state- 

ments on which charge is brought]. 
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jmisdiotion, so that an appeal would lie under ol 15 from the judgment of a single Judge 
exercising revisional jurisdiction. But if the division was not exhaustive, so that revi- 


case would not be one under s. 13 of the Charter Act, and no appeal could therefore lie 
under cL 16 of the Letters Patent. It was held by the High Courts of Madras (r) and 
Calcutta (j), that the division of the jurisdiction of High Courts into original and ap* 
pellate was exhaustive and that revisional jurisdiotion was included in appellate juris* 
diction, and that an appeal therefore lay under cl. 16 of the Letters Patent from an 
order of a single Judge made under the present section, provided such order amounted 
to a “ judgment " within the meaning of the said clause. The High Court of Bombay 
took the contrary view ({). It does not, however, appear that there was any “judg- 
ment” in the Bombay case («). 

Laches.-An application for revision will riot be entertained unless it is made 
without unreasonable delay (v). 


(r)%pv. Moiiin (1898) 22 Mad, 68; 
mjarm v. Akjapps (1912) 35 Mad. 
1; Siinima v. Emmmi (1913) 39 
Mad, 235. 

(j) SktuPmaii v, Rm Cknk (1913) 41 Cal, 
823 ; Mtiimvih v. IUMhendra (1916 
43 Cal, 90. 


(I) Siralal v. M AH (1897) 22 Boa. 891. 
8ee also !fmr AH v. AH AH (1905) 
28 AIL 133. 

(tt)8eo(1913)41Csl,328, 335,jtt])M. 
(vjdur^aPmaiiv.Sko Ckm (1882) 4 All. 
154; Mtnakni v. SheoJm (1884) 8 
All. 125. 
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PART IX. 

Special Provisions relating^ to the 
Chartered High Courts. 

116. [S. 631.] This Part applies only to High Courts 
Part to apply only to which are Or may hereafter be established 

certain High Courts. Under the Indian High Courts Act, 1861, or 

the Government of India Act, 1915. 

117. [S. 632.] Save as provided in this Part or in Part 

Application of Code to X or in rules, the provisions of this Code 
High oourta. shall apply to such High Courts. 

The italicized words were inserted in the section by the Amending Act 13 of 1916. 

5ave as provided in this Part. — See s. 120. 

Save as provided in Part X. — See s. 129. 

Rules. — “ Rules ** moans rules contained in the First Schedule or made under 
B. 122 or s. 126 ; see s. 2 (18), see also O. 49, r. 3. 

118. [S. 634.] Where any such High Court considers 

it necessary that a decree passed in the 

Execution of decree before cxercise of its original civil jurisdiction 
ascertainment of costs. should be executed before the amount of 

the costs incurred in the suit can be ascer- 
tained by taxation, the Court may order that the decree shall 
be executed forthwith, except as to so much thereof as relates 
to the costs ; 

and, as to so much thereof as relates to the costs, that the 
decree may be executed as soon as the amount of the costs 
shall be ascertained by taxation. 

119. [S. 635.] Nothing in this Code shall be deemed to 

authorize any person on behalf of another 

unnntho^ed persons not to addrcss the Court in the exercise of its 
to address Court. original civil jurisdiction, or to examine 

witnesses, except where the Court shall 
have in the exercise of the power conferred by its charter 
authorized him so to do, or to interfere with the power of the 
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High Court to make rules concerning advocates, vakils and 
attorneys. 

See Letters Patent, els. 9 and 10. 

120 . [Ss. 638, 639.] The following provisions shall 
Provisions not appli- Hot apply to the High Court in the exercise 
Srtg\narcivii®OT’^SyeS of its Original civil jurisdiction, namely. 
Jurisdiction. sections 16, 17 and 20. 

As to BuUa not applicable to Chartered High Courts, see 0. 49, r. 3. 

Sub-section (2) of this section by which it was provided that nothing in this Code 
shall extend or apply to any Judge of a High Court in the exercise of jurisdiction as 
an insolvent Court has been repealed by the Presidency-Towns Insolvency Act III of 
1909, s. 127. 


Ss. 

119, 126. 
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PART X. 


Rules. 

121 . [New.l The rules in the First Schedule shall 
have effect as if enacted in the body of 
)hedi?e.°* *“ this Code until annulled or altered in 

accordance with the provisions of this 
Part. 


The whole of this Part is new, except ss. 129, 130 and 131, which correspond to 
8, 652, para.s. 2, 3 and 4, of the Code of 1882. 

As to annulment and alterations of rules, see s. 124. 


122. [New. 


Power of certain High 
Courts to make rules. 


Cf. S. 652, first para.] High Courts est- 
abhshed under the Indian High Courts Act, 
1861, or the Government of India Act, 1915, 
and the Chief Court of Lower Burma, 


may, from time to time after previous 
publication, make rules regulating their own procedure and 
the procedure of the Civil Courts subject to their superinten- 
dence, and may by such rules annul, alter or add to all or 
any of the rules in the First Schedule. 


The italicized words were inserted in the section by the Amending Act 13 of 1916. 


The words “ Chief Court of Lower Burma ” were substituted for the words “ Chief 
Courts of the Punjab and Lower Burma ” by the Repealing and Amending Act 18 of 
1919. The Chief Court of the Punjab is now the High Court of Lahore. 

The rules made under this section by the High Courts are set out in Appendices at 
the end of this work. 


Sections 122 to 128 excepting s. 125 provide for rules to be made by the Chartered 
High Courts and the Chief Court of Lower Burma for regulating thoir own procedure 
and the procedure of the Civil Courts subject to their superintendence, in other words. 
Courts subject to thoir appellate jurisdiction (See High Courts Act, 1861, s. 15, and 
Gk»vemment of India Act, 1915, s. 107). These rules must not bo inconsistent with 
the provisions in the body of the Code (see s. 128), Further, they are subject to the 
previous approval of the authorities mentioned in s. 126. Sec. 129 provides for 
rules to be made by Chartered High Courts as to their original civil jurisdiction. These 
rules may be inconsistent with the provisions in the body of the Code, but they must 
not be inoonsistent with the Letters Patent establishing those Courts. 

None of the Courts empowered under this section to frame rules has power by any 
rule that it may make to alter the period of limitation prescribed by the Indian Limita- 
tion Act (tt?). 


(tp) NarHngh v. ShBO Prawad (1918) 40 All. 1, 7 [F. B.]. 
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128. [New.] (1) A Committee, to be called the Rule 
Committee, shall be constituted at the 

Constitution of Rule , 7 • 7 • .7 71 r ^ 

Committeeg In certain tOWU WklCh %S the USUal plOCe Of Slthug of 

provinces. High Courts and of the Chief 

Court referred to in section 122. 

(2) Each such Committee shall consist of the following 
persons, namely : — 

(а) three judges of the High Court established at the 
town at which such Committee is constituted, one of whom 
at least has served as a District Judge, or (in Burma) a 
Divisional Judge for three years, 

(б) a barrister practising in that Court, 

(c) an advocate (not being a barrister) or vakil or 
pleader enrolled in that Court, 

(d) a Judge of a Civil Court subordinate to the High 
Court,- and 

(e) in the towns of Calcutta, Madras and Bombay an 
attorney. 

(3) The members of each such Committee shall be ap- 
pointed by the Chief Justice or Chief Judge, who shall also 
nominate one of their number to be president : 

Provided that, if the Chief Justice or Chief Judge elects 
to be himself a member of a Committee, the number of other 
Judges appointed to be members shall be two, and the Chief 
Justice or Chief Judge shall be the President of the Committee. 

(4) Each member of any such Committee shall hold 
office for such period as may be prescribed by the Chief 
Justice or Chief Judge in this behalf ; and whenever any 
member retires, resigns, dies or ceases to reside in the province 
in which the Committee was constituted, or becomes incapable 
of acting as a member of the Committee, the said Chief Justice 
or Chief Judge may appoint another person to be a member 
in his stead. 

(6) There shall be a Secretary to each such Committee, 
who shall be appointed by the Chief Justice or Chief Judge 
and shall receive such remuneration as may be provided in 
this behalf by the Governor-General in Council or by the 
Local Government, as the case may be. 


S,I23. 
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' Ss. The words “ the town which is the usual place of sitting of each of the High Courts 

123 1 126. Chief Courts referred to in section 122” in sub-seo. (1) were substituted for the 

words “ each of the towns of Calcutta, Madras, Bombay, Allahabad, Lahore and Rangoon’ * 
by the Ainending Act 13 of 1916. By the Repealing and Amending Act 18 of 1919^ 
the words ” of the Chief Court ” were substituted for the words ** Chief Courts.” 

The words and brackets ” (in Burma) ” in cl. (a) of sub-soo. (2) were substituted 
for the words and brackets “ (in the Punjab or Burma) ” by the Repealing and Amend- 
ing Act 18 of 1919. 

124. [New-I Every Eule Committee shall make a 

report to the High Court established at the 
to High town at which it is constituted on any pro- 

posal to annul, alter or add to the rules 
in the First Schedule or to make new rules, and before making 
any rules under section 122 the High Court shall take such 
report into consideration. 

The provisions as to Rule Committees apply to Chartered High Courts and the Chief 
Court of Lower Burma as regards rules to be made under s. 122. Rules under that 
section can only be made after those Courts have taken the opinion of the Rule Com- 
mittee attached to them. 

125. \New.'\ High Courts, other than tlie Courts speci- 

fied in section 122, may exercise the powers 
cou?taTo mke rales. Conferred by that section in such manner 
and subject to such conditions as the 
Governor-General in Council may determine : 

Provided that any such High Court may, after previous 
publication, make a rule extending within the local limits of 
its jurisdiction any rules which have been made by any other 
High Court. 

The rules to be made imdor this section should not bo inconsistent with the pro- 
visions in the body of this Code. See s. 128, and contrast s. 129. 

As to- sanction, see s. 120. 

126. {New.l Rules made under the foregoing provisions 
Rule, .ubject-to »ano- shall be subjcct to the prcvious approval 

of the following authorities, namely : — 

(a) if the rule is made by a High Court established 
under the Indian High Courts Act, 1861, or the Government 
of India Act, 1916, to the approval of the authority prescribed 
by the proviso to section 107 of the latter Act ioi maAe 
under that section ; • 
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(6) if the rule is made by any other High Court, to S 
the apjyroval of the Local Government. 126, 

# 

The word “approval” in, the seotion was substituted for the word “sanction” 
wherever it occurred in the section by the Amending Act 13 of 1916. 

The words and figures “ or the Government of India Act, 1916,” were inserted in 
the section by the Amending Act 13 of 1916. The words and figures “ the proviso to 
section 107 of the latter Act ” were substituted for the words and figures “ section 16 of 
that Act ” also by the Amending Act 13 of 1916. 

Sanction. — ^This section requires, in the case of rules to be made by Chartered 
High Courts, the same sanction as is required by s. 107 of the Government of India 
Act, 1916, the object being that the rule-making power should correspond with the 
power conferred under section 107 of that Act. That section empowers the Chartered 
High Courts to make and issue general rules for regulating the practice and proceed- 
ings of Courts subject to their appellate jurisdiction, subject to the previous approval, 
in the case of tho High Court of Calcutta, of the Governor-General in Council, and in 
other cases of the local Government. 

127. [New.l Rules so made and approved shall be 

„ published in the Gazette of India or in the 

Publication of rules. i i i t , i i ^ 

local official Gazette, as the case may be, 
and shall from the date of publication or from such other date 
as may be specified have the same force and effect, within the 
local limits of the jurisdiction of the High Court which made 
them, as if they had been, contained in the First Schedule. 

Tho word “ approved ” was substituted for the word “ sanctioned ” by tho Re- 
pealing and Amending Act 24 of 1917, soh. L 

128. [New.l (1) Such rules shall be not inconsistent 

with the provisions in the body of this 
Mattersfor which rules Code, but, subject themto, may provide 
may provide. niattcrs relating to the pro- 

cedure of Civil Courts. 


(2) In particular, and without prejudice to the generality 
of the powers conferred by sub-section (1), such rules may 
provide for all or any of the following matters, namely : — 


(a) the service of summonses, notices and other 
process by post or in any other manner either generally 
or in any specified areas, and the proof of such service ; 


(6) the maintenance and custody, while under attach- 
ment, of live-stock and other moveable property, the fees 
payable for such maintenance and custody, the sale of such 
live-stock and property and the proceed of such sale ; 



300 , CIVIL PBOOEDURB CODE. 

S. 128 (c) procedure in suits by way of counter-claim, and 

the valuation of such suits for the purposes of 

, jurisdiction ; 

(d) procedure in garnishee and charging orders either 

in addition to, or in substitution for, the attach- 
ment and sale of debts : 

(e) procedure where the defendant claims to be entitled 

to contribution or indemnity over against any 
person whether a party to the suit or not (x) . 

if) summary procedure — 

(i) in suits in which the plaintiff seeks only to 

recover a debt or liquidated demand in 
money payable by the defendant, with or 
without interest, arising — 

on a contract, express or implied ; or ' 

on an enactment where the sum sought to be 
recovered is a fixed sum of money or in the 
nature of a debt other than a penalty ; or 

on a guarantee, where the claim against the 
principal is in respect of a debt or a liqui- 
dated demand only ; or 

on a trust ; or 

(ii) in suits for the recovery of immoveable pro- 

perty, with or without a claim for rent or 
mesne profits, by a landlord against a 
tenant whose term has expired or has 
been duly determined by notice to quit, or 
has become liable to forfeiture for non- 
payment of rent or against persons 
claiming under such tenant ; 

(g) procedure by way of originating summons ; 

(h) consolidation of suits, appeals and other pro- 

ceedings ; 

(i) delegation to any Eegistrar, Prothonotary or Master 

or other official of the Court of any judicial, 
quasi- judicial and non-judicial duties ; and 

({t) Sm Balmukund v. Biss^ndoyal (1919) 4Q OaL 48. 
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(j) all forms, registers, books, entries and accounts 
which, may be necessary, or desirable for the 
transaction of the business of Civil Courts. 

129 . [S. 652, third para.] Notwithstanding anything in 
this Code, any High Court established under 
Higrcovirts°to the Indian High Courts Act, 1861, or the 

proTOduie®*'^ original civil Govemment of India Act, 1915, may make 
such rules not inconsistent with the Letters 
Patent establishing it to regulate its own procedure in the 
exercise of its original civil jurisdiction as it shall think fit, 
and nothing herein contained shall afiect the validity of any 
such rules in force at the commencement of this Code. 

The italicized words were inserted in the section by the Amending Act 13 of 1916. 

Rules as to original civil rocedure o Chartered High Courts. — 

Rules made under s. 122 must not bo inconsistent with the provisions in the body of 
this Code. Under this section any Chartered High Court may make rules to regulate 
its own procedure in the exorcise of its original civil jurisdiction. Such rules may 
not be consistent with the provisions in the body of the Code, but they must not be 
inconsistent with the Letters Patent establishing it. 


130 . [S. 652, second para.] A High Court not estab- 

lished under the Indian High Courts Act, 
Power of other High 1861, Of thc Govemmen of India Act, 1916, 
t^^LtterB^rther'^'lhan Hiay, with the previous approval of the 
procedure. Local Government, make with respect 

to any matter other than procedure, any 
rule which any High Court so established might, under section 
15 or section 107 respectively of those Acts, make with respect 
to any such matter for any part of the territories under its 
jurisdiction which is not included witliin the limits of a Presi- 
dency-town. 


The words and figures “ or the Government of India Act, 1916,** were inserted in the 
section by the Amending Act 13 of 1916. The words “or section 107 respectively of 
those Acts ” were substituted for the words “ of that Act ” also by the Amending Act 
13 of 1916. 


181 . 


The word “ approval ’* was substituted for the word “ sanction ** by the Repealing 
and Amending Act 24 of 1917, sch. I. 

[S. 652, fourth para.] Rules made in accordance 
with section 129 or section 130 shall be 
published in the Gazette of India or in the 
local ofl&cial Gazette, as the case may be, and shall from the 
date of publication or from such other date as may be specified 
have the force of law. 


Publication of rules. 


Ss. 

128-131. 
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PART XI. 

Miscellaneous. 

t82. [S. 640.] (1) Women who, according to the cus- 

toms and manners of the country, ought 
Bxempwon of certain not to be Compelled to appear in public 
appearance. Shall be exempt irom personal appearance 

in Court. 

(2) Nothing herein contained shall be deemed to exempt 
such women from arrest in execution of civil process in any 
case in which the arrest of women is not prohibited by this 
Code. 

See notes to O. 26, r. 1, under the head “ Persons exempted from attending Court.” 

133. [S. 641.] ( 1 ) The Local Government may, by noti- 
fication in the local official Gazette . exempt 
peSSJS!*’“°“ from personal appearance in Court any 

person whose rank, in the opinion of such 
Government, entitles him to the privilege of exemption. 

(2) The names and residences of the persons so exempted 
shall, from time to time, be forwarded to the High Court 
by the Local Government and a list of such persons as reside 
within the local limits of the jurisdiction of each Court sub- 
ordinate to the High Court shall be kept in such subordinate 
Court. 

(3) Where any person so exempted claims the privilege 
of such exemption, and it is consequently necessary to exa- 
mine him by commission, he shall pay the costs of that com- 
mission, unless the party requiring his evidence pays such 
costs. 

Soo o. 26, r. 1. 


134. \_New,'\ The provisions of sections 56, 67 and 


Arrest other than In 
execution of decree. 


69 shall apply, so far as far as may be, to all 
persons arrested under this Code, 


This section is new. It supplies an omission. 
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136 . [S. 642.] ^ (1) No Judge, Magistrate or other judi- S. |35. 
cial officer shall be liable to arrest under 
under civil process. civil process while goiug to, presiding in, 

or returning from, his Court. 

(2) Where any matter is pending before a tribunal having 
jurisffiction therein, or believing in good faith that it has 
such jurisdiction, the parties thereto, their pleaders, mukhtars, 
revenue agents, and recognized agents, and their witnesses, 
acting in obedience to a summons, shall be exempt from arrest 
under civil' process other than process issued by such tribunal 
for contempt of Court while going to or attending such tribunal 
for the purpose of such matter, and while returning from 
such tribunal. 

(3) Nothing in sub-section (2) shall enable a judgment- 
debtor to claim exemption from arrest under an order for 
immediate execution or where such jugdment-debtor attends 
to show cause why he should not be committed to prison in 
execution of a decree. 


Alterations In the section: — 

1. The words “ other than process issued by such tribunal for contempt of Court ** 
in sub-s. (2) have been added to give effect to a Calcutta decision (y). 

2. Sub-section (3) is new. It has been substituted for the words except as pro- 
vided in section 337 A, sub-section (5), and sections 256 and 643” which occurred at 
the commencement of sub-soction (2) in the Code of 1882. 


Grounds of exemption from arrest. — ^The exemption here conferred is not for 
the personal benefit of the individual, but for the furthering of public interests and 
the better administration of justice. In other woi*ds, the exemption is not the privilege, 
of the person attending the Court, but that of the Court which ho attends. If, therefore,' 
a witness does not believe bona fide that his attendance was required, there is no pri- 
vilege {z). For the same reason where a writ of attachment for cjontempt of Court has 
been issued against a party to a 'suit, he cannot claim privilege from arrest while pro- 
ceeding to Court for the purijosc of attending the hearing of the suit (a). 

While going to or attending and while returning from Court.— A party 
to a suit is exempt from arrest under this section while going to or attending the Court 
before which the suit is pending, and while returning from such Court. The follow- 
ing are the leading cases bearing on this part of the section : — 

(1) Where a plaintiff who was a native of Patna, and who had instituted a suit 
in the High Court of Madras, left Patna on receiving a letter from his solicitors that 
bia presence was required, and arrived at Madras on 24th October, and the suit having 
come on for hearing on the 27th of October was adjourned tiU the 25th of December, 
and he was arrested in execution of a decree against him on the 10th of November, 


(y) John V. GaHer (1870) 4 B, L. E. O. 0. 90. 
Kz) Churn v. Teil (1876) 14 B. L. E. Ap 

13 ; Samarapuri v, Parry Co. (189 


13 Mad. 160, 168 ; Omritolall, In the matter 
0/(1870) 1 Cal. 78, 91. 

(a) John V. Carter(1870) 4 B. L. E. O. O. 90. 
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Si. 

135, 136. 


it was held by the High Court of Madras that he was privileged from arrest (b). It 
is difficult to conceive how it can be said of the plaintiff in this case that ho was going to, 
or attending or returning from the Court at the time of hia arrest. This decision has 
been disapproved by the Allahabad High Court (c). 


(2) A, residing in Bombay, goes to Benares to prosecute an application to set 
aside an ex parte decree passed against, him by the Benares Court, and puts up at a Dak 
bungalow in Benares. On the date fixed for the hearing of the application A attends 
the Court when his application is heard and dismissed. He then leaves the Court, 
returns to the Dak bungalow, and thence proceeds to the railway station where he is 
arrested while actually seated in the train in execution of the ex parte decree. It is 
found on evidence that A had taken a ticket for Allahabad when arrested. On the 
above facts the High Court of AUahabad hold that A'b arrest was legal. The Court 
said : “ In the present case [A] had left the Court and had returned to the place where 
[he] was staying in Benares ; he had then left that place and [was] actually on his way 
to Allahabad which is not his homo. In these circumstances we cannot hold that ho, 
at the time of arrest, was returning from a tribunal within the meaning of section 136*’ (d). 


(3) The exemption from arrest continues during such period as is reasonably 
occupied in going to, attending at, and returning from the place of trial (e). But if 
there is a deviation, the privilege is forfeited. It is not a deviation sufficient to forfeit 
the privilege if the shortest road home is deviated from, and a less crowded and more 
convenient road adopted ( / ). 


(4) A debtor who is released from jail under an order of the Court on the ground 
that the order under which he was committed was illegal, may bo arrested under civil 
process immediately after ho is released. Ho is not privileged from arrest as returning 
from Court, It does not follow, because imprisonment followed on an order which was 
illegal, that he should be treated when released from jail as returning from Court (i;). 

“ Parties.*' — ^A defendant in a summary suit under 0. 37 [Code of 1882, chapter 
39] is privileged from arrest, though ho has not obtained leave to defend the suit (A). 

Civil process. — This section only applies to witnesses and parties arrested under 
writs issued by Courts to which the Code applies. Hence the section does not apply 
where a party is arrested under a writ issued from a Small Cause Court. There being 
no provision in the Small Cause Court Act corresponding to this section, questions as 
to exemption from arrest in the case of persons arrested under writs issued from Small 
Cause Courts must be governed by the principles of the English law on the subject. These 
are very much the same as those sot forth in the present section (i). 


136. [S. 648.] ( 1 ) Where an application is made that 

any person shall be arrested or that any 
Procedure where person property shall be attached under any pro- 
to ^ ‘Sta*ed°i8*’outolde vision of this Code not relating to the exe- 
cution of decrees, and such person resides 
or such property is situate outside the local 
limits of the jurisdiction of the Court to which the application 


(b) Siva Bux, in the matter of (1882) 4 Mad. 317. 

(c) Ardeahirji v. KalpOndoa (1909) 32 All. 3, 6. 

(•) Ardethirji v, Kalyandaa (1909) 32 All. 3. 

(•) Appaeamy v. Qovinen (1868) 4 Mad. H.0. 146. 
(/) Soorendro Nath, in the matter of (1880) 6 Cal. 
106. 


{g) Samarapuri v. Parry <jb Co. (1890) 13 Mad, 
160. 

{h) Soorendro Nath, in the matter of (1880) 6 Cal, 
106. 

(i) Soorendro Nath, in the matUr of (1880) 6 Cal. 
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is made, the Court may, in its discretion, issue a warrant of 
arrest or make an order of attachment, and send to the District 
Court within the local limits of whose jurisdiction such person 
or property resides or is situate a copy of the warrant or 
order, together with the probable amount of the costs of the 
arrest or attachment. 


(2) The District Court shall, on receipt of such copy 
and amount, cause the arrest or attachment to be made by its 
own officers, or by a Court subordinate to itself, and shall 
inform the Court which issued or made such warrant or order 
of the arrest or attachment. 


(3) The Court making an arrest under this section shall 
send the person arrested to the Court by which the warrant of 
arrest was issued, unless he shows cause to the satisfaction of 
the former Court why he should not be sent to the latter Court, 
or unless he furnishes sufficient security for his appearance 
before the latter Court or for satisfying any decree that may 
be passed against him by that Court, in either of which cases 
the Court making the arrest shall release him, 

(4) Where a person to be arrested or moveab-e property 
to be attached under this, section is within the local limits 
of the ordinary original civil jurisdiction of the High Court 
of Judicature at Fort William in Bengal or at Madras or at 
Bombay, or of the Chief Court of Lower Burma, the copy 
of the warrant of arrest or of the order of attachment, and the 
probable amount of the costs of the arrest or attachment, 
shall be sent to the Court of Small Causes of Calcut , Madras, 
Bombay or Rangoon, as the case may be, and that Court, on 
receipt of the copy and amount, shall proceed as if it were 
the District Court, 

137 . [S. 645,] (1) The language which, on the com- 
mencement of this Code, is the language 

c La^g, of .Ubordinato Subordinate to a High Court 

shall continue to be the language of such 
subordinate Court until the Local Government otherwise 
directs. 


Ss 

136, 137. 


20 



Ss. 

37 - 140 . 
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(2) The Local Government may declare what shall be 
the language of any such Court and in what character appli- 
cations to and proceedings in such Court shall be written. 

(3) Where this Code requires or allows anything other 
than the recording of evidence to be done in writing in any 
such Court, such writing may be in English ; but if any party 
or his pleader is unacquainted with English, a translation into 
the language of the Court shall, at his request, be supplied to 
him ; and the Court shall make such order as it thinks fit in 
respect of the payments of the costs of such translation. 

Sub-section (3) is new. 

138. [S. 185A.] (1) The Local Government may, by 

notification in the local official Gazette, 
ernmMt to" ® direct with rcspect to any Judge speci- 
Engfuhf° fied in the notification or falling under a 

description set forth therein, that evidence 
in cases in which an appeal is allowed shall' be taken down by 
him in the English language and in manner prescribed. 

(2) Where a judge is prevented by any sufficient reason 
from complying with a direction under sub-section (1), he shall 
record the reason and cause the evidence to be taken do^yjn in 
writing from his dictation in open Court. 

oath on affidavit by 139. [S. 197.] In the case of any 

whomtobeadmintaterod. affidavit Under this Code — 

(а) any Court or Magistrate, or 

(б) any officer or other person whom a High Court 
may appoint in this behalf, or 

(c) any officer appointed by any other Court which 
the Local Government has generally or specially 
empowered in this behalf. 

may administer the oath to the deponent. 

The words “ or other person ” in cl. (b) are new. 

140. [S* 645A.] (1) In any Admiralty or Vice-Admi* 

ralty cause of salvage, towage or collision, 
in cames oi Court, whether it be exercising its 

** ’ original or its appellate jurisdiction, may, 

if it thinks fit, and shall, upon request of either party to such 
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cause, summon to its assistance, in sucli manner as it may- 
direct or as may be prescribed, two competent assessors ; and 
such assessors shall attend and assist accordingly. 

(2) Every such assessor shall receive such fees for his 
attendance, to be paid by such of the parties as the Court may 
direct or as may be prescribed. 

141. [S. 647.] The procedure provided in this Code in 
regard to suits shall be followed, as far 
^^Miscellaneous proceed- applicable, iu all pro- 

ceedings in any Court of civil jurisdiction. 

This section does not apply to proceedlns:s In execution. — S. 647 of the 

Code of 1882, as it stood when that Code was first enacted, ran as toUows ; — 

‘‘ The procedure herein prescribed shall be followed, as far as it can be mode 
applicable, in all proceedings in any Court of civil jurisdiction other than euita and appeals.** 

The question arose under that section whether the words “ proceedings other than 
suits and appeals ’* included proceedings in execution ; in other words, whether that 
section had the effect of rendering the provisions of the Code relating to suits applicable 
to proceedings in execution of a decree. On the one hand, it was held by the High Courts 
of Allahabad (j) and Bombay (h), that that section applied to applications to execute 
decrees, so that the procedure relating to suits was to be applied to applications for 
execution. On the other hand^ it was held by the High Court of Calcutta that that 
section did not apply to proceedings in execution (1). In this state of authorities the 
LegisUfture intervened, and an E^lanation was added into the section by the Civil 
Procedure Code Amendment Act 6 of 1892, which ran as follows : — 

ExplanatioTu — This section does not apply to applications for the execution of 
decrees which are proceedings in suits.” 

The effect of the above Explanation was to supersede the Allahabad and Bombay 
rulings above referred to, and to give legislative sanction to the Calcutta decision. 

In the meantime one of the Allahabad oases referred to above, namely, the case of 
Fdkir-uHah v. Thakur Prasad (m), was taken up to the Privy Council, and that tribunal 
held, in the year 1894, that independently of the Explanation, s. 647 did not apply tp 
applications for execution, but only to original matters in the nature of spits, such an 
proceedings in probates, guardianships, and so forth, thus overruling the Allahabad 
and Bombay cases (n). This decision, if it had been passed three years earlier, would 
have rendered the Explanation unnecessary. Now that we have got the Privy Council 
decision, and the rule firmly established that s. 647 docs not apply to proceedings m 
execution, the Explanation is unnecessaiy, and it has accordingly been omitted in the 
present section (o). At the same time two alterations have been made in the section, 
namely, (1) the words “ in regard to suits ” have been added, and (2) the words “ other 


\i) Kifayat AUi v. Ham Siixgh (1886) 7 All. 369) 
Sarju PrasaS, v. Ram (1888) 10 All. 
71 ; Fahir-uUah v. Thakur Prasad (1890) 
12 All. ' Radha Charan Man Singh 
^ (18W) 12 ill. 392. 

(1) PxTjads V. Pirjade (1882) 8 Bom. 681. 
kO Bunko Behaty v. Madhub (1891) 18 Cal.] 


635. 

(m) (1890) 12 All. 179. 
in) Thakur Prasad v. Fakir^ullah (1896) 17 
106, 22 1. A. 44 . 

(o) Sari Charan v. (1013) 41 Cab 

1, 4-5: Balasubran&mxa v. Swamammaf- 
(1013) 88 Mad. 199. 


Ss. 

140, 141. 
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than suits and appeals ** have been omitted. In so doing the Legislature has now done 
what it could have done equally well in the year 1892. 

The reason why the words “ other than suits and appeals ” which occurred at the 
Mid of 8. 047 have been omitted in the present section is this. S. 047 applied to pro- 
ceedings ** other than suits and appeals.” The High Court of Allahabad held that 
apphoations for the execution of decrees were proceedings “ other than suits and appeals ” 
and that s. 1047 applied therefore to such applications (p). On the other hand, the Hi gh 
Court of Calcutta held that applications for the execution of decrees yero not proceedings 
** other than suits and appeals ” they being proceedings in auits^ and that s, 047 did not 
therefore apply to such applications (q). The Legislature adopted the view of the Calcutta 
High Court, and enacted by way of Explanation to tho section that the “ section does 
not apply to applications for the execution of decrees which are proceedings in suits," ^ 
It would have been a shorter cut if tho Legislature had amended s. 047 by deleting the 
words “ other than suits and appeals”, as it was those words that gave rise to tho con- 
flict, instead of adding into the section an Explanation which certainly was not happily 
wordsd. What tho Legislature’ omitted to do in the year 1892 has been done in 
1908. 


This section, wo have said, does not apply to proceedings in execution ; that is to 
say, tho procedure provided in the Code in regard to suits does not apply to a;^licaiions 
for execution of decrees. Wo proceed to note the decisions on the subject : — 

1. The provisions of s. 11 relating to res judicata in regard to suits do not apply 
to applications for the execution of decrees. But though these provisions do not in 
terms apply to applications for execution, they are governed by principles analogous 
to those of res judicata. See notes to s. 11, p. 04 above 

2. The provisions of 0. 2, r. 2 [Code of 1882, s. 43] do not apply to applications 
for execution. Hence where a decree awards two distinct reliefs, an application to enforce 
one relief is no bar to a subsequent application to enforce the other relief, thougli both 
reliefs have been awarded by tho same decree (r). 


f 3- The provisions of O. 9 [Code of 1882, ss. 96 to 109] do not apply to applications 
for execution. Hence if the applicant fails to (ippear at the hearing of the application, 
the Court cannot dismiss the application under O. 9, r. 8 [Cpde of 1882, s. 102], though 
may do so under its inherent power {s). And whore in the exercise of this power 
an application for execution is dismissed, the Court has no ];)owor to restore it to tho file 
under O. 9, r. 9 [Code of 1882, s. 103] (t) for that nile does not apply to execution pro- 
ceedings. But though the Court has no power to restore to the file an application which 
has once been dismissed for default, such dismissal is no bar to -“a fresh application for 
execution (w). 

r 

^ 4. Tho provisions of 0. 17, rr. 2-3 [Code of 1882, ss. 167-168] do not apply to ap- 

plications for execution. Hence an order dismissing an application for default is no 
b ar to a fresh application for execution (v). 

6. The provisions of O. 23, r. 1 [Code of 1882,' s. 373] do not apply to applications 
for execution. Hence the withdrawal of an application, though it be without the leave 
of the Court, is no bar to a fresh application for execution {w). See now 0. 23, r. 4. 


(S) Badha Charan v. Man Singh (1800) 12 All. 
892, at p. 895. 

<g) Bunko Bskary v. Nil Madhuh (1891) 18 Cal. 
635, at p. 688. 

(r) Ba^a v. Radha (1891) 18 Oal. 615; Sadho 
V. JSfawal (1897) 19 AH. 98. 

U) Dhonkal v. Phakkar (1898) 15 All. 84. 

0^) Hajrat v. Vediulnina (1894) 18 ^m. 429. 


(M) Thakur Prasad v. Fdkirtdlah (1896) 17 All 
106, 112, 22 I. A. 44. 

(r) TiH h^ami v. Annappayya (1896) 18 Mad. 

(w) Thakur Prasad v. Fakir-ullah (1896 17 All 
106, 22 I. A. 44 ; Bunko Beharysv, NU 
Madhuh (1891) 18 Cal. 685. 
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6. See O. 22, r. 12. S 

’‘Proceedings in- any Court ol civil Jurisdiction.” — ^Tho proceedings 
spoken of in this section refer to original matters in the nature of suits, such as pro- 
ceedings in probate, guardianship and so forth, and do not include execution (a:). An 
apphcation under s. 18 of the Religious Endowments Act, 1863, is a proceeding of this 
nature. Hence it must be verified as required b(y O. 6, r. 15 of the Code (t/). A peti- 
tion by a company to the High Court under the Indian Companies Memorandum of 
Association Act, 1^5, for the confirmation of a special resolution altering the Memo- 
randum of Association of the Company is also a proceeding of the kind contemplated 
by this section. Therefore whore the petition was dismissed, and the company applied 
for leave to appeal to the Privy Council, the case was dealt with by the Court under 
s. 696 of the Code of 1882, now s. 109 (z). An api^lication for the appointment of a 
Common Manager under s. 93 of the Bengal Tenancy Act 8 of 1885 is a proceed- 
ings of the kind contemplated by this section ; a receiver therefore may bo appointed 
imder O. 40, r. 1, ponding the ai^xilication (a). Discijfiinary proceedings taken under 
8. 14 of the Legal Practitioners Act 18 of 1879 are “ not proceedings in any Cg^urt of 
civil jurisdiction ” within the meaning of this section ; therefore the procedure 
provided by s. 24 of the Code should not be followed in those proceedings (6). An 
application under para. 17 of Schedule II to file an agreement to refer to arbitration 
comes within this section hence an ax^ijlicaut may under that para join several causes 
of action in one and the same api^lication as j^rovided by 0. 2, r. 3 b^ow (r). 

The procedure provided in this Code- — ^This section extends the 
procedure provided in this Code in regard to suits to x^rocoodings in civil Courts. It 
does not confer any aubataniive right upon any party to such x>rocooding8 not expressly 
given elsewhere by the Code, a right of apx>eal [s. 06] (d). Nor does it confer upon 
any Court entertaining such proceedings a power not expressly given elsewhere by the 
Code, e.g., the power to refer questions to the High Court js. 113] (e). 

142. [S. 94.] All orders and notices served on or 

Orders and notices to giveu to any person under the provisions 
bo in writing. Code shall be in writing. 

143. [S. 95.] Postage, where chargeable on a notice, 

summons .or letter issued under this Code 
and forwarded by post, and the fee for 
registering the same, shall be paid within a time to be fixed 
before the communication is made : 


Provided that the Local Government, with the previous 
sanction of the Governor- General in Council, may remit such 


postage, or fee ‘or both, or may 
to be leviedj, in lieu thereof. 


(*) ThaJeur Prasad v. Fakir-ullah (1896) 17 All. 
106, 111, 2a I. A. 44. 

iy) Amdoo Miyan v. Muhammad (1901) 24 Mad. 
685, 689. 

(z) Bombay Burmah Trading Corporation v. 
^ . Doraibii (190S) 27 Bom. 416, 418. 

(a ) Asadedi v. Mahomod (1916) 48 Cal. 986. But 


prescribe a scale of court-fees 


O, 40, r. 1, Is not confined to “ suits.’* 

(6) In the matter of Janak Kiehore (1917) 1 Pat. 
li. J . 676. 

(c) Dreyfus efr Co. v. Ourditta Mol (1911) Pu .J. 

;^o., No. 35, p. 123. 

(d) Parasurama v. Seshier (1903) 27 Mad. 504. 

(«) Damodara v. KiUappa (1911) 36 Mad. 16. 
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144 . [S. 583.] (1) Where and in so ‘iar as a decree 

' is varied or reversed, the Court of first 

Application for restitu- j]jg|;ance shall, on the application of any 

party entitled to any benefit by way of 
restitution or otherwise, cause such restitution to be made 
as will, so far as may be, place the parties in the position which 
they, would have occupied but for such decree or such part 
thereof as has been varied or reversed and, for this purpose, 
the Court may make any orders, including orders for the refund 
of costs and for the payment of interest, damages, compensation 
and mesne profits, which are properly consequential on such 
variation or reversal. 

(2) No suit shall be instituted for the' purpose of obtain- 
ing any restitution or other relief which could be obtained by 
application under sub-section (1). 

The old se(|tion. — S. 683 of tho Code of 1882 ran as follows : — 

“ When a party entitled to any benefit (by way of restitution or otherwise) under 
a decree passed in an appeal under this chapter desires to obtain execution of the same, 
ho shall apply to the Court which imssod the decree against wliich tho appeal was pre- 
ferred ; and such Court shall proceed to execute tho decree passed in appeal, accord- 
ing to tho rules hereinbefore prescribed for the execution of decrees in suits.” 

The new section* — Sub-sec. (1) of the present section is s. 683 so recast as to 
give legislative recognition to tho practice founded on that section. 

Sub-sec. (2) is new See notes below under the hood “ Sub-section (2) : bar of 
suit,” and vmder the head “ Where a decree is vaiiod or reversed.” 

Restitution* — ^The word “restitution” in this section means restoring to a party 
what he has lost m execution of a decree passed against him on the decree being varied 
or reversed in api)eal. Tho granting of restitution is not discretionary. Tho principle 
of the doctrine of restitution is that on the reversal of a decree in appeal the law raises 
on obligation in the party to the suit who received tho benefit of the erroneous decree 
to make restitution to the other party for what ho has lost (/). The decree of reversal 
necessarily carries with it tlie right to restitution of all that has been taken under tho 
erroneous decree ; and the Court in making restitution is hound to restore the parties, 
BO far as they can be restored, to the same position they were in at the time when the 
Court by its erroneous action had displaced them from it {g). 

The doctrine of restitution contemplates the case where property has been received 
by a decree -holder in execution of a decree, and the decree or part thereof is subse- 
quently varied or reversed on appeal by the judgment-debtor. In such a case, tho 
procedure to be adopted by the judgment-delator is to apply under this section to the 
Court of first instance for restitution of the property and for consequential relief. On 
such application being made, the Court sliaU cause restitution to be made to tho judg- 
ment-debtor (the successful appellant). The restitution to be made must be such as 
will, so far as may be, place tho parties in the position which they would have occupied 


(/) Doraiamiy. AnnoMami (1900) 2.3 Mad. S06, I (g) Hurro Chunder v. Shoorodhones (,ISQ8) 
811. I It. 402. 
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but for the decree appealed from or such part thereof as has been varied or reversed (h). 
This principle applies with equal force whether restitution has or has not boon directed 
in the appellate decree (i). For the purpose of making such restitution as aforesaid, 
the Court may make any orders, including orders for the refund of costs ( j), and for the 
payment of interest (A;), damages (/), compensation and mesne profits (m), which are 
properly consequential on such variation or reversial. In directing restitution it is t-o 
be noted that the parties must be placed in the same position as they were x>reviously 
in irrespective of any other rights accruing to any of them during the litigation (n). 
Where an order is made against, a party for restitution, but restitution is not made 
the order may bo enforced by sale of his projierty (o). 

IlliLstrationa. 

(1) A obtains a decree against B for possession of immoveable property [or a 
decree for the recovery of moveable property, say timber, or a decree for a sum of money], 
and in execution of the decree obtains possession of the property [or obtains the tim- 
ber or recovers the money]. The decree is subsequently reversed in appc^al. B is en- 
titled on an application under this section to ix'stitution of the property [or of the timber 
or of the money], though there may bo no direction for restitution in the decree of the 
appellate Court : Munshi Dhiesh Proshad v. Bhanker (11)04) 9 Cal. W. N. 38) ; Bal~ 
vanirav v. Sgdnidin (1889) 13 Bom. 45; Bhagivan v. U mtnat-uhHasnain (1896) 18 All. 
262. 


(2) A obtains a decree against B for Rs. 5,000, and recovers the amount in execu- 
tion. The decree is subsequently reversed in appeal. B is entitled on an application 
under this section to a refund of the money together with interest up to the date of re- 
payment, though the appellate deertio may bo silent as to interest : see the cases cited in 
foot-note (A;) below. In Rodger v. Com^toir d* Escompte de Ports (p), which is the load- 
ing case on the subject, Lord Cairns, in delivering the judgment of the Privy Council, 
observed as follows ; “ It is contended on the part of the re^ pendents hero [that is, 

A in the present illustration], that the principal sum being restored to the present 
petitioners [that ia B in the present illustration], they have no right to recover from them 
any interest. It is obvious that, if that is so, injury, and very grave injury, will be 
done to the petitioners. They will, by reason of an act of the Court, have paid a sum 
which, it is now ascertained, was ordered to bo paid by mistake and wrongfully. I’hey 
wiU recover that sum after a lapse of a considerable time, but they will recover it without 
the ordinary fruits which are derived from the enjoyment of money. On the other 
hand, these fruits will have been enjoyed, or may have boon enjoyed, by the person 
who by mistake and by wrong obtained j^ossession of the money under a judgment 
which has been reversed. So far, therefore, as princiido is concerned, their Lordships 
have no doubt or hesitation in saying that injustice will be done to tho petitioners and 


(M (1868) e W. K. 402, supra. 

(t) Balvanlrav v. Sadrudin (1899) 13 Bom. 48.'5 
Haja Singh v. Kooldxp (1894) 21 Cal. 989 
Bhagvan v. Ummal-ul-Husnain (1896) ll 
All. 262, 263 ; Munshi Dinesh Proshad v 
Shankar (1904) 9 Cal. W. N. 381 ; Parbht 
,,, Bayal v. AH Ahmad (1909) 32 All. 79. 

(j) Watkins v. Mahomed (1897) I Cal. N. W 
exevli. 

(*) Ropery, Comptoir d' Escompte de Paris (1871 
L. R. 8 P. 0. 405 ; Forester v. Secretary o 
(1878) 3 Cal. 161, 173, 4 I. A. 137’ 
PJtiZ Ghana v. Shanker (1890) 20 All. 430 
B^gwan v. Ummat-ul-Hasnain (1896) 1^ 
AU. 202 ; Ayyavayyar v. Shastram (1886) t 
L ^ Ahmedabad v. Lauj\ 

(1911) 35 Bom. 266 [Land Acquisition Act]. 


I (/) Balvantrav v. Sadrudin (1889) 13 Bom. 486. 

(m) Raja Singh v. Kooldip (1894) 21 Cal. 989; 

Mookoond v. Mahomed (1887) 14 Cal. 484 ; 
Kalianasundaram v. Egnavedeswara (1888) 
11 Mad. 261 ; Vasudeva v. Narayana (1901) 
24 Mad. 341 ; Hardat v. Izzat-un-nissa 
(1899) 21 All. 1 ; Prog Narain v. Kamakhia 
Singh (1009) 31 All. 651 ; Parbhu Dayal v. 
AH Ahmad (1909) 32 All. 79; Parbhu 
Dyal V. Kalyan Das (1910) 43 I. A. 43, 
38 All. 163. 

(n) Qunga Prosad v. Brojo Nath Das (1908) 12 

Cal. W. N. 042, 

(o) Parbhu Dyal v. Kalyan Das (1016) 43 I. A. 

43, 38 All. 163 ; Mahadeo v. Rama (1016) 
40 Bom. 194. 

(p) L. B. 3. P. C. 466. 


S. 144. 
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S. 144. that the perfect judicial determination, which it must be the object of all Courts to 
arrive at, will not have been arrived at unless the persons who have had their money 
improperly taken from thorn have the money restored to them luith interest during the 
time that the money has boon withheld.** Those observations apply equally to mesne 
profits which form the subject of the next illustration. 

(3) A obtains a decree against B for possession of certain immoveable property 
and in execution of the decree obtains possession of the proiierty. The decree is 
fubiequently reversed in appeal. B is entitled to possession of the property together 
with mesne profits during the period of dispossession : see the cases cited in foot-note {m) 
on p. 311. If the projierty has in the meantime been let out by A to tenants, B is 
entitled to remove any tenant who refuses to vacate : ftohni Singh v. Hodding 
(1894) 21 Cal. 340. And it would seem that even if the property was sold by A, B would 
be entitled to possession against the purchaser : Dorasami v. Annasami (1900) 23 Mad. 
306. 

splitting of claim for restitution. — A obtains a decree against B for possession 
of an immoveable property, and recovers i^ossession of the property pursuant to the 
decree. B appeals from the decree, and the doemo is reversed in appeal. B then applies 
for restitution of the property, and the property is restored to him. Subsequently B 
applies for mesne profits during which A was in possession of the property. Is B debar- 
red from claiming mesne’ profits on the ground that he ought to have included the claim 
for mesne profits in the application for j'estitution of the property ? No ; the provision 
of 0. 2, r. 2, do not apply to applications for restitution (q). Similarly, a judgment- 
debtor who applies for and obtains restitution of a sum of money on revor.sal by the 
appellate Court of the decree jiursuant to which ho had x^aid the sutn to the decree-holder 
is not precluded fiom making a fresh application for recovery of interest for the iMsriod 
during which the decree-holder had the use of the money (r). 

Inherent power to grant restitution. — The power of a Court to grant resti- 
tution is not confined to the cases covered by the provisions of this section. It -extends 
also to cases which do not come strictly within this section. The reason is that a Court 
has an inherent right irrespective of this section to order restitution («). 

In the exercise of their inherent jjower the Courts have applied the principle of this 
section to cases which were not strictly within the terms of the section. Thus where 
A sued B to establish his right to a fund in Court, and B was allowed to draw the money 
on giving an undertaking to the Court to repay it if A succeeded in the suit, and A suc- 
. ceeded in establishing his title , it was hold that though the midertaking given by B 
did not provide for the payment of interest, the Court had inherent power to order B 
to repay the money with interest {t). See notes below under the head “ Where a decree 
is varied or reversed.” 

Who may. apply for restitution. — “Any party entitled to any benefit 
by way of restitution or otherwise ” may apply under this section. 

(1) The expression “any party*’ is not confined to parties to the appeal in which 
the decree has been reversed or modified. It includes every i)erson against whom the 
decree appealed from was passed, though he was not a party to the appeal, provided 
the appeal is in effect and substance in favour of such person (u). This would especially 
be the case where the decree appealed from proceeds on a ground common to all the 


Zal V. KaUer Zainani Begam (1907) 29 
All. 143; Jagan Nath v. Fcdteh Chand (1917) 
PunJ. Eoc. no. 61, p, 218. 

(0 Alagappa v. Mathukumara (1918) 41 Mad. 
316 ; Indra Chand v Forb$9 (1917) 2 
Pat. L. J. 149. ^ 

(u) Ounga Pro 9 ud v. Srojo Nath i)at (1008) 12 
CJal. W. N. 642. 


(f) KrupaHndhu v. Mahania (1918) 3 Pat. L. J. 
867. 

(r) Swaamndwam v. Chokkalingam (1917) 40 
Mad. 780. 

(4) Mookond v. Mahomed (1887) 14 Cal. 484 ; 
Raja Singh v. Kooldip Singh (1894) 21 
Cal. 989 ; Collector of MeertU v. Kaika 
Praead (1906) 28 All. 665 ; -SMam Sundar 



BESTITUTION. 


313 


plaintiffs or to all the defendants (v) : see ;0. 41, r. 4, A obtains a decree against B and S. 144. 
O. The decree proceeds on a ground common to both B and O. B alone appeals from 
the decree. The decree is reversed in appeal. G is entitled to claim restitution under 
this section, though he was not a party to the fiippeal. 

(2) Further, the expression any party” includes the transferee of a decree 
passed in appeaL A obtains a decree against B for Rs. 5,000. B appeals from the 
decree. Pending the appeal A realizes from B Rs. 6,000 in execution. The decree 
is subsequently reversed in appeal B assigns the decree passed in appeal (in his 
favour), to C7. O is entitled, as transferee of J5’s decree, to the benefit of that decree and 
he may apply under this section for an order directing A to pay to him what B would 
be entitled to, namely, Rs. 5,000 and interest 


Against whom restitution may be claimed. — 

(1) Transferee of decree reversed in appeal. — In two Allahabad cases decided under 
the old section it was. hold that restitution could not be claimed by ajdplication under 
that section against the transferee of a decree reversed in appeal, though the transferee 
had obtained the full benefit of the decree by execution, unless ho was joined as a party 
to the appeal {x). The point of the decision may be explained by an illustration. A 
obtains a decree against R, and assigns the decree to C. C applies for execu- 
tion of the decree against B, and obtains payment of the decretal amount. B appeals 
from the decree, and the decree is reversed in appeal. It was held under the old sec- 
tion that B could not claim restitution against G by summary proce^ss under that section 
unless G was joined as a party to the appeal (y). Those decisions might perhai)s be 
supported on the ground that whore a party sought restitution under the old section, ho 
had to proceed by an appUcation to execute the decree passed on appeal, and that a 
decree could not be executed against persons not parties to the appeal. The language 
of the present section is much wider, and it is submitted that the Court has power under 
this section to order G to make restitution to B on an application by the latter in that 
behalf. See also s. 146. [It is worth noting that according to the same High Court, 
B could not claim restitution against G oven by way of suiiy the reason given being 
that B could have no cause of action in such a case against C. But this decision has 
boon dissented from by the High Court of Madras (z)]. 

(2) Auction-purchaser. — Restitution cannot be obtained under this section against 
a bond fide purchaser for value at an auction sale hold by a Court which had jurisdiction 
to soli the same (a). It is otherwise, however, where the decree-holder himself is the 
purchaser. See notes to s. 66, “ Effect of reversal of decree upon sale,” p. 182 above. 

(3) Surety. — This section applies only to the parties or their representatives 
and does not aj^ply to sureties. Hence restitution cannot bo claimed under this 
section against a surety {aa). 

Sub* section (2): bar of suit. — This sub-section is new. It provides in 
express terms that where restitution could be obtained by application under this section 
no separate suit shall bo brought in respect of it. The decisions under the Code of 
1882 were not uniform, it having been held in some cases that a separate suit for resti- 
tution .was barred, and in others that it was not (6). 


(r) Erat Madhavan v. Venganat Swarapa (1908) 
18 Mad. L. J. 39. 

(mj) Sft© Jamini Nath v. Dharma Dot (1906) 88 
Cal. 867 [a case under &. 683 of the Code 
of 1882]. 

(*) Sadia Husain v. Lalia Prasad (1898) 20 All 
189 ; Bhagwaii v, Jainna Prasad (1897) 19 
All. 136, commented on and distinguished 
in Qarurdhuj Parsad v. Baiju Mai (1906) 
28 All. 887. 

(y) Lalia Prasad v. Sadig Hussn (1902) 24 All. 
288. But see Shiam Sundar Irol v. Kaissr 


Zamani Begam (1907) 29 All. 143. 

(z) Qovindappa v. HanumaTUhappa (1912) 38 
Mad. 36. See Subbarayudu v. Ysrram 
(1917) 40 Mad. 209. 

(а) Piari Lai v. Hanif-un-Nissa (1916) 88 All, 

240; Shivbai v. Yssoo (1919) 43 Bom. 
235, 238, 

{aa) Raghubar Singh v. Jai Indra Bahadur Singh 
(1919) 46 I. A. 228, 286. 

(б) See Shsodihal v. Bhawani (1007) 29 A1 . 348; 

Matiram v. Ramkumar (1908) 86 Cal, 266 
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S. 144. Under s. 583 of the Code of 1882 » proceedings for restitution had to be commenced 

by an application for execution of the appellate decree. This was required by the langu- 
age of that section. The section further directed that the appellate decree should be 
executed ** according to the rules prescribed for the execution of decrees in suits.’* That 
gave rise to the question whether the rule contained in s. 244 [now s. 47] which provided 
that all questions relating to execution should bo determined by the Court executing 
the docroo and Tiot by a separate suit, was one of the rules referred to in s. 583. It was 
held in some cases that it was, and that a separate suit for I'cstitution was therefore 
barred. In oth(5r eases it was held that it was not, and that a separate suit could be 
maintained for restitution. The present section simplifies matters by omitting all refer- 
ence to execution. The position of the section has also been changed, it being transferred 
from the chapter headed “ Of appeals from original decrees ” to Part IX headed “ Mis- 
cellaneous.” A separate suit is vim barred by the express terms of the section, and the 
application for restitution is no longer one for execution of the appellate decree. The 
Court is empowered to make such order as it dooms jiropor for restitution, and the order 
if not obeyed, may bo enforced os a docrco (65) [ see. s. 36 ]. 

Where a decree la varie or reverst d. — The old section applied only where 
the decree of reversal was a decree passed in first , appeal, or where, by virtue of 
8. 687 [now a. 108 ], it was passed in second appeal. It was held not to apply where 
restitution was claimed on tho reversal of a docroo in appeal to the Privy Council (c), 
or in review {d). Tliis was because the words of that section were, “ When a party 
entitled to any benefit by way of restitution or otherwise under a decree passed in an 
dppeal under this chapter f that is, chapter 41 relating to appeals from original decrees. 

As regards the present section there is a difforonco of opinion. According to one 
view, the section applies in all coses where a decree is varied or reversed, regardless of 
the Court by which it is varied or reversed (e). According to another view, tho section 
does not apply unless the decree is varied or reversed by a Court superior to the one 
that passed it. This view is based on tho ground that the words “ Court of first 
instance ” in this section are used to distinguish the Court which is to grant the 
restitution from some other Court which has varied or ro\ersed the decree (/). 
According to tho former view, restitution may be ordered under this section when 
an ex-parte decree is set aside under 0. 9, r, 13, though it be by the Court that 
passed it {g}. According to tho latter view, restitution cannot be ordered under this 
section (A), though it may bo granted by the court in the exercise of its inherent juris- 
diction under s. 151 (hh). Tho former view, it is submitted, is correct. The words “Court 
of first instance ” do not control tho operation of tho general words “ when a decree 
is varied or reversed.” But however that may bo, them is no doubt that to attract 
tho application of this section there must be a “ decree ” which is varied or reversed. 
Thus where A obtained a decree against B, and in execution of the decree purchased 
certain property belonging to B and took possession of it, and the sale was subse- 
quently set aside and possession restored to B, it was held in an application by B for 
mesne profits that there being no “ docroo ” that was set aside, this section did not 
apply, but that tho Court may in the exorcise of its inherent power direct A to pay 
mesne profits to B during the period A was in possession of the property (i). 

See notes above, ** Inherent power to grant restitution.” 


(W>) (1916)43 1. A. 43. 38 AU. 163; (1910) 40 

Bom. 10X4, 

(0) Sadiq Husain y. Lalta Prasad (1898) 20 All. 

189, 142. 

(1) Collector of Meerut v. Kalka Prasad (1906) 

28 All. 666. 

le) Subharayudu v. Yerratn (1917) 40 Mad. 
299, 800. 


if) Chintaman v. Chuni Sahu (1916) 1 Pat. I,.J. 
43, 46. 

(g) Shivbai v. Yesoo (1919) 43 Bom. 835. 

(h) (1916) 1 Pat. b. J. 43 mpra. 

(hh) (1919) 43 Bom. 236. 239. supra. 

(i) Jagdip v, Holloway (1917) 2 Pat. L. J. 206 ; 

Suobamma y. Ohennayya (1918) 41 Mad. 
467. 
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Jurisdiction of Court under this sectioi^. — Suppose the damages claimed 
in lieu of restitution exceed the peoimiary limits of the jurisdiction of the Court to 
which an application is mode under this section. Has the Court power to award those 
damages ? Yes (j). 

Limitation. — ^An application W restitution imder s. 583 of the Code of 1882 was 
held to bo one by way of execution {k)» It has boon hold by the High Court of Bombay 
that an application for restitution under the present section is an application in execu- 
tion of a decree and that it is governed by art. 182 of sch. I of the Limitation Act 
[applications for execution of decrees of Civil Courts]. For the same reason it has been 
held by that Court that s. 6 of the Limitation Act [exclusion of period of minority] applies 
to applications under this section (?). On the other hand, it has been held by the 
High Court of Patna that a proceeding under this section is not an execution proceed- 
ing, but a misccUanoous proceeding to which the rules applicable to execution proceedings 
in substance apply, and. that it is thendore governed by art. 181 of sch. I of the Limi- 
tation Act [applications for which no period of limitation is prescribed] (m). A similar 
view has been taken by the Chief Court of the Punjab (n). This view, it is submitted, 
is the correct view. See notes above “ Sub-sec. (2) : bar of suit.” 

Appeal. — The determination of a question under this section is a decree and ap- 
pealable as such (o) ; see s. 2, cl. (2), definition of “ docroo.” But the question must bo 
one directly covered by the section, and not one incidentally connectod with or collateral 
to the decision of any such question. Thus a decision that an application under this 
section is time-barred is a decision on a question merely collateral to the question of 
limitation and hence it is not a docroo and not appealable as such (p). 

liability 145. [S. 253.] Where any person has 

become liable as surety — 

for the performance of any decree or any part 
thereof, or 

for the restitution of any property taken in 
execution of a decree, or 

for the payment of any money, or for the fufilment 
of^any condition imposed on any person under 
an order of the Court in any suit or in any pro- 
ceeding consequent thereon, 

the decree or order may be executed against him, to the 
oxtent to which he has rendered himself personally liable, in 
the manner herein provided for the execution of decrees, and 
such person shall, for the purposes of appeal, be deemed a 
party within the meaning of section 47 : 


Enforcomen 
of surety. 

(а) 

( б ) 
(c) 


(J) Balvantrav v. Sadrudin (1889) 13 Bom. 486. 
(it) Pr<ig Narain v. Kamakhia (1900) 31 All. 661 
, [P. C.]. 

(/) Kurgodigouda v. Ningangouda (1917) 41 

Bom. 625. See also Somasundaram v. 
Chokkalingam (1916) 40 Mad. 780, 782. 
But see Shivbai v. Yetoo (1919) 43 Bom. 
286 . 

<m) Krupasindhuv. Mahanta (1918) 8 Pat L. J. 


oo/. , ^ 

(n) Ram Singh v. STiam Parshad (1918) Punj. Bee. 

no. 67, p. 224. ^ ^ ...r 

(o) Dino Nath v. Jogendra (1914) 19 C. W. N. 

1167. See Sham Parshad v. Ram Chand 
(1914) Punj. Eec. No. 10, p. 27. 

(p) Ram Ohand v. Sham Parahad (1913) Punj. 

Bee. No. 110, p. 409. 


Ss. 

144 , 145 . 
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Provided that such jiotice as the Court in each case thinks 

sufficient has been given to the surety. 

The old section* — ^The corresponding s. 253 of the Code of 1882 ran as follows ; — 

“ Whenever a person has before the passing of a decree in an original suit, become 
liable as surety for the performance of the same or of any part thereof the decree may 
be executed against him. to the extent to which has rendered himself liable in the same 
manner as a decree may be executed against a defendant: 

“Provided that such notice in writing as the Court in each case thinks sufficient 
has been given to the surety.” 

The new section* — ^Tho present section differs from the old section in the follow- 
ing respects : — 

1. The old section applied only to surety-bonds for the performance of a decree. 

It did not apply to surety-bonds for the fulfilment of a condition imposed 
upon a person under an order of the Court [see cL (o) of the present section]. 
It was also doubtful whether the old section applied to suretyships for 
the restitution of property taken in execution of a decree [see cl. (b) of 
the present section]. The present section applies not only to surety-bonds 
for the performances of a decree, but also to surety- bonds referred to 
above, as also to bonds for the payment of money under an order of the 
Court. See notes below. 

2. The present section applies to suretyships for the performance of any decree 

whether original or appellate [sec cl. (a)]. As to the old section it was 
doubtful whether it applied to original decrees only or applied also to 
appellate decrees. 

Object of the section* — This section x>rovides that where a person has become 
liable as surety for the porformauce of a decree or for any of the purposes specified in 
ols. (b) and (c), the party for whoso benefit security has been given may enforce the 
security by executing the decree or order against the surety in the same manner as if 
the surety wa« a party to the decree or order and was directed by the decree or order 
to perform the obligation undertaken by him. It is no longer necessary to institute 
a regular suit to enforce the security as it was in some cases under the old section. 
Th© present section provides a summary remedy in execution^ and dispenses with the 
necessity of a separate suit to the extent to which the surety has rendered himself 
personally liable. 

Security for the performance of “any “ decree : — 

1. Ex parte decree. — A obtains an ox parte decree against B. The decree 
is set aside under 0. 9, r. 13 [Code of 1882, s. 108] on C standing security for the per- 
formance of any decree that may be passed against if on a re-hearing. The suit is re- 
heard and a decree is passed against if, A may enforce the security by executing the 
decree against C {q). A separate suit is not necessary. 

2. Appellate decree.^The summary procedure contemplated by this section 
applies to suretyships for the performance of any decree, whether it be an original or 
an appellate decree. Under the old seotion there was a conflict of decisions as to whether 
the summary remedy provided by that section applied at all to suretyships for the per- 
formance of appellate decrees it being held by the High Court of Calcutta that it did 


{q) SwuUun V. Dino Nath (1899) 26 C^al. 222. 



LIABILITY OF SURETY* 


317 


not (r) and by the other High Courts that it did {a). The present section makes it clear 
that the summary procedure contemplated by this section applies to security given for 
the performance of appellate decrees as well. The rules providing for security for the 
performance of appellate decrees are rules 6 and 6 of Order 41, corresponding to ss. 645 
and 540 of the Code of 1882. An illustration will make the point clear. A obtains 
a decree against B and applies for execution. B appeals from the decree and applies 
for stay of execution under O. 41, r. 6. Execution is stayed on C standing security 
for the duo performance of any decree that may be passed against B in appeal. A 
decree is eventually passed by the appellate Court against B. A may enforce the 
security against G by executing the appellate decree against him as if C was a party 
to the decree. According to the Calcutta decisions under the old section, A’s remedy 
was by way of suit only against C. 

5ecurity for restitution of property taken in execution of a decree. — 

A obtains a decree against B for possession of certain lands. B appeals from the decree. 
Pending the appeal A applies for execution of the decree. The Court allows execu- 
tion on C standing surety for the restitution of the lands to J3 in the event of the decree 
being reversed in appeal^ or for payment to B of the value of the property [O. 41, r. 6, 
Code of 1882, s. 646]. The decree is eventually reversed in appeal. B may enforce the 
security by executing the appellate decree against G. According to the Calcutta deci- 
sions under the old section, B could only enforce the security by a separate suit (<)• 

Security for the payment of money. — ^The following are some of the 
sections and rules providing for security for the payment of money : — 

S. 56, sub-s. (4) security on behalf of a judgment-debtor who is arrested in exe- 
cution of a decree and who expresses his intention to apply to bo declared 
an insolvent], 

O. 26, r. 1 [security for costs]. 

O. 38, r. 2 [security in cases of arrest before judgment]. 

O. 38, r. 6 [security in cases of attachment before judgment], 

O. 41, r. 10 [security for costs of respondent in first appeal], 

O. 46, r. 7 [security for costs of respondent in appeal to the King in Council]. 

Security for fulfilment of any condition imposed on any person. — 

The summary remedy provided by the old section applied only where the securty given 
was for the performance of a decree and for no other purpose. Thus where a defendant 
produced certain promissory notes in Court, and the plaintiff objected to their return 
to the defendant, but they were returned to him on G standing surety for their produc- 
tion when required, it was held that the plaintiff could not, on non -production of the 
notes, proceed against G by execution^ the reason given being that the security was not 
given for the performance of a decree, and that his remedy was by way of suit against 
C (w). Under the present section the security may bo enforced by execution against C. 

Though the language of this section is considerably wider than that of the old 
section, the section applies only when the Court passes an order or decree which 
is intended to be an order or decree enforceable through execution by one or some 
of the parties to a suit or other proceeding against another party or other parties 


(f) Tohhan v. Udwant (1805) 22 Cal. 26 ; Subjoo 
Das V. BiUmakund (1806) 23 Cal. 212 
(s. 646). 

(«) Venko/pa v. Baslingapa (1888) 12 Bom. 411 ; 
Jamssdji v. BaMOhhai (1001) 26 Bom. 400 ; 


Janki v. Sarup (1896) 17 All. 99 ; Thiru- 
tnalai v. Bamayyar (1800) 13 Mad. 1. But 
see Lakihman v. Oopal (1906) 30 Bom. 606. 
It) Subjoo V. Balmakund (1896) .23 Cal. 212.. 

[u) Narayanamma v. Ramayya{1899) 22 Mad. 268. 


. 145 . 
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S. 145, thereto. A bond, therefore, passed by a surety under 0. 32, r. 6 (2), cannot be enforced 
by summary process imder this section ; it can only bo enforced by a suit (v). 

A is committed to jail in execution of a decree obtained against him by B, A 
applies to be released from jail to enable him to make an application in insolvency with 
a view to his protection from arrest. A is released from jail on (7 standing surety for 
the production of A on a particular day. The insolvency application fails* and it ther#- 
^ upon becomes incumbent upon C to produce A before the Court. If G fails to do so, it is 
B that is entitled to the security money, for his rights were interfered with, and not 
the Government 

** To the extent to which he has rendered himself personally liable.’'>-^ 

This section does not apply where a surety has not rendered himself eraonaUy liable, 
but has given only a charge upon his properly (unu), A obtains a decree against B for 
Es. 2,600. C executes a surety bond by which he renders himself liable 

for the amount of the decree, and by way of further security hypothecates certain 
property. B fails to pay the amount of the decree. The decree against B may be 
executed as if it was a personal decree by attachment and sale of CTa equity of redemp- 
tion in the hypothecated property (.r). But if prior to ^’s application for execution 
the equity of redemption was sold by (7, the decree could not bo executed by 
attachment and sale of the hypothecated property. If A wants to realize the amount 
of his decree by sale of the hypothecated property, ho should proceed by a regular 
suit to enforce the charge as provided by s. 90 of the Transfer of Property Act. This 
result follows from the word “personally” in this section (y). The point is that 
where a surety, besides giving his personal undertaking, mortgages his property for 
the due performance of the decree, the decreo^holder is not entitled to bring the property 
to sale under this section as mortgaged property. There is nothing, however, to preclude 
the decree-holder from giving up the mortgage and attaching and selling the property 
under this section as if it was not mortgaged at all {z). 

Notice to surety* — ^When a decree is sent by the Court which passed the decree 
to another Court for execution, the notice required by this section may be given by 
the latter Court (a). For form of notice, see App. H., form No. 13. 

This section does not bar a regular suit against a surety.—As to 
the old section it was held that it gave an additional, not an exclusive, remedy against 
a surety, and that it did not prevent the decree-holder from bringing a regular suit on 
the surety- bond to enforce the security (6). Nor is the present section any bar to a 
regular suit (c). It simply enables a party for whose benefit security has been given to 
enforce the surety-bond against the surety by way of execution to the extent to which 
the surety has rendered himself personally liable, and no more. If the party for whose 
benefit security has been given proceeds against the surety in execution, the surety is to bo 
deemed for the purposes of appeal a party within the meaning of s. 47. That is to say, 
if an order is made in execution enforcing a claim against the surety, the surety may 
appeal from the order as if ho was a party to the suit in which the decree or order sought 
to be executed was passed (d). In this respect the section gives effect to certain rulings 
under the old section (c). But the reference to s. 47 does not import into this section 
the provision therein contained which bars a separate suit. 


(f) Kurugodappa v. Soogamma (1918) 41 Mad. 40. 
(w) Sasanti Laly. CJdUdo Singh (1912) 39 Cal. 
1048. 

(me) Jtaghubar Singh v. Jai Indra Bahadur Singh 
(1019) 4 « I. A. 228, 23S. 

(z) Mukta Prasad v. Mahadeo (1916) 38 AU. 
827, explained In Amir v. Mahadeo (1917) 
39 All. 226, 229. 

iy) Amxf V. Mahadeo (1917) 39 All. 226. 

(z) See Oanga Deo v. JoH Lai (1917) 2 Pat. L. J. 
197. 


(a) Lak^mishanker v. Raghumal (1905) 29 Bom. 

(b) Abdul Kadir v. Iluree (1874) 6 All. H. C, 261, 

(c) Motilal V. Thakore tl9ll) 86 Bom. 42 ; Con- 

trast s. 144, sub-s. (2). 

(d) Srinivash Prasad v. Kesho Prasad (1^11) 38 

Cal. 764, 776. 

(c) Shek Suleman v. Shivram (1888) 12 Bom. 71 ; 
Akhoot V. Ahmed (1871) 16 W. E. 638. 
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Appeal. — ^An order under this soction is appealable as a decree (/). See the penulti- Ss. 
mate paragraph of the section. 1 46 ■ 1 48. 

146. [New.] Save as otherwise provided by this Code 
or by any law for the time being in force, 

proceeding, by or where any proceeding may be taken or 
against repreaentativos. application made by Or against any person, 

then the proceeding may be taken or the 



Proceeding by or against representatives. — Tho proceeding contemplated 
by the section includes an appeal. The expression “ claiming under ” is wide enough 
to cover cases of devolution, etc., mentioned in O. 20, r. 10. A sues B to establish his 
right to certain property. Pending the suit B mortgages the property to C. The suit is 
decided in .d’s favour. B does not appeal from the decree. (7, as a person claiming 
under JS, may appeal from the decree (g). 

See notes to O. 9, r. 13, under tho head “Application by legal representative of 
deceased defendant.” Other cases to which the section apphes have been considered 
in their proper place. 

147. [New. R- S. C., O. I6, r. 21.] In all suits to which 
any person under disability is a party, any 
coiwent or agreement couseut or agreement as to any proceeding 

by persont under disabl- i ^ 

iity. shall, if given or made with the express 

leave of the Court by the next friend or 
guardian for the suit, have the same force and effect as if such 
person were under no disability and had given such consent or 
made such agreerpent. 

Rules O'l the Supreme Court, O. l6, r. ai. — ^This section is new. It is taken 
bodily from O. 16, r. 21, of the Rules of tho Supreme Court with slight alterations. 

“Any person under disability.” — ^Tho section applies to consent given on 
behalf of persons under disability, such as minors and lunatics. See O. 32 below. 

“ As to any proceeding*” — ^Those words do not refer to the conduct of a suit 
or appeal. A next friend or guardian ad litem has undoubtedly tho conduct of a suit 
or appeal in his hands. But if he does anything in the action beyond the mere conduct 
of it, c.( 7 ., consents not to appeal, the person under disability is not bound by it unless 
it is done with the express leave of tho Court (h). 

“ Express leave.” — The leave must be express. In this respect tho present sec- 
tion differs from the English rule. 


148. [New. R. S. C., O. 64, r. 7.] Where any period is 
„ , , ,, fixed or granted by the Court for the 

Enlantemcnt of time. 

doing of any act prescribed or allowed by 
this Code, the Court may, in its discretion, from time to time, 


(/) See Adhar v. Pidin (1914) 19 C. W. N. 1086. 610. 

SiiaramasvKtmi v. (1918) 41 Mad. (h) Rhodes v. SwUTienbank 22 677. 
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S. 148. enlarge such period, even though the period originally fixed 
or granted may have expired. 

**Act prescribed or allowed by this Code." — The present section empowers 
the Court to extend any time fixed by it even after the expiry of the period originally 
fixed. It is legislative recognition of the rule laid ' down in the Bombay case of 
Bhagwan Das v. Haji Abu Ahmed (t), and the cases on which the same was based {j). 
In the Bombay case it was hold that it was competent to the Court* to extend 
the time fixed under s. 64 of the Code of 1882 [now 0. 7, r. 11] even after the expiry of 
the time originally granted. It must, however, be noted that the section applies oi^ 
where time is fixed for the doing of an act prescribed or allowed by thi^ Code. 
“ Code ** includes rules, and prescribed means “prescribed” by the i^les [see s. 2, clff. (1) 
and (16) ]. See, for instance, the following rules : — 

1. O. 6, r. 18 (amendment of pleadings). 

2. O. 7, r. 11 (b) [requiring plaintiff to correct valuation of suit], 

3. 0. 7, r. 11 (requiring plaintiff to supply re(luisito stamp paper, where the 

plaint is written upon paper insufficiently stamped). 

4. 0. 8, r. 9 (requiring written statement or additional written statement 

from a party). 

6. O. 21, r. 17 (amendment of application for execution). 

6. O. 26, r. 2 (security for costs of suit). 

7. 0. 41, r.lO (security for costs of appeal) 

Act directed or allowed by a decree of Court.— This section does not apply 
where time is allowed (for doing an act by a decree of Court (k). It was accordingly 
held by the Allahabad High Court in Saranjan v. Bam Behai (/), that a Court 
has'no power under this section to extend the time fixed by its decree under 0. 20 
r. 14, for payment of purchase money in a suit for pre-emption. The Allahabad deci- 
sion has been approved by the Madras High Court (m). The High Court of Patna has, 
however, hold that the Court has power under this section t.o extend the time fixed by 
a decree passed under 0. 20, r. 14 (n). The attention of the Patna Court was not 
drawn to the Allahabad decision. In a later case, however, the Allahabad High 
Court held that whore an ex parte docroo is set aside on condition that the defend- 
ant should pay a certain sum of money to the plaintiff within a certain time, and 
B.uch payment is not made, tho Court has power under this section to enlarge the 
time for payment. As to SaranjarCs case th'e Court observed that it related to 
a decree in a suit for pre-emption (o). In a recent case, however, where a 
decree was passed in favour of the plaintiff condifional upon her paying 
an extra court-fee of Rs. 20 within a week, but tho amount was not paid within 
that period, tho High Court of Allahabad hold that the Court had no power 
under this section to extend the time, but that the plaintiff might proceed by an 
application for a review under s. 114 read with O. 47, r. 1. Tho Court said: 
“ There is no distinction between a pre-emption decree and any other decree 
which embodies certain oonditions and provides for the suit being dismissed if those 


(<) (1891) 10 Bom. 263. 

(J) Amir Hotsain v. NanaJkchand (1910) 14 C, 
Wf . N. 882, 884. 

ik) Dharmaraja v. Srinivasa (1916) 80 Mad. 

Sharafan v. Mahomed (1911) 
^ » Hukam Chand v. 

Hayat (1012) PunJ, Eec. no. 99, p. 848, 


(/) (1913) 86 All. 682. 

Jm) (1916) 39 Mad. 470, supra. 

(n) Abu Muhammad v. MuktU Pertap (1916) 

1 Pat. L, J, 92. ^ V / 

(o) Jagarnalh v. Kamia Prasad (1918 86 All. 
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conditions are not complied with *’ (g). However that may be, it is beyond all doubt 
that the section does not give any Court power to interfere with or modify its decree 
after there has been an appeal filed from the decree (r). See notes below, ‘‘ Court to 
which, etc.” 

An application for extension of time fixed by the decree in a redemption suit 
for payment of the mortgage -deb^ does not fall under this section, but under O. 34, 
r. 8(^). 


Period of limitation. — This section does not empower a Court to extend the 
period prescribed by the law of limitation (<). 

d^sent order ^-jj-Whore the time for doing an act has been fixed by a consent 
order, it cannot be enlarged except by consent 


Court to which application should be made for extension of time. — 

Where a decree is passed against a defendant requiring him to execute a kabuliat in 
favour of the plaintiff within two months, and an appeal is preferred from the decree, 
the only Court that has power to extend the time, assuming the case is one under this 
section, is the Appellate Court, and not the Court which passed the decree (vj. 

Appeal. — No appeal Hes from an order under this section. The order is no^ a 
decree, nor is it one of the appealable orders mentioned in s. 104 (m?). 


149 . [New.l Where the whole or any part of any. fee 
prescribed for any document by the law fbr 

Power to make up the time being in force relating to court- 
dcfloieucyotoourt-tees. fggg paid, the Court may, in 

its discretion, at any stage, allow the per- 
son by whom such fee is payable, to pay the whole or part, 
as the case may be, of such court-fee ; and upon such payment 
the document, in respect of which such fee is payable, shall 
have the same force and effect as if such fee had been paid in 
the first instance. 


Scope of the section. — This soction is now. It is an enabling section. It em- 
powers the Court to allow a party to make up the deficiency of court-fees payable on 
plaints, memoranda of appeal, applications for review .of judgment, etc., even after 


the expiration of the period of limitation proscribed for the filing of those documents. 
The section enables a defective document to be retrospectively validated if the insuffi- 
ciency of the stamp is subsequently made up with the leave of the Court. It must, 
however, be noted that the power to make up the deficiency of court-fees is subject to 
the discretion of the Court and is not claimable as of right by a party («). See notes bolow 
“ Appeals and applications for review of judgment.” 


Plaints. — As to the case where a plaint is written upon paper insufficiently stam- 
ped, see notes to O. 7, r, 11, under the head ” Clause (c).” 


(?) Sajjadi V. DUawar (1918) 40 All, 679. 

(r) Parmanand v. KHpasindhu (1909) 37 Cal. 
548. 

(f) Singh v. Tika Ram (1912) 34 All. 388. 
{i)Dukhno^ V. Munshi Sahu (1019) 4 Pat. L. J. 

(u) AuHraiasian Automatic Weighing Machine 
21 


Co. V. WdUer (1891) W. N. [Eng.]. 170. 
(t>) Parmanand Das v. Kripasindhu (1909) 87 
Cal. 648. 

(to) Suranjan v. Rarn Bahai (1913) 35 All. 682. 

(x) See Vain v. Mahmad (1914) 16 Bom. L. B. 
768, 766. 


Ss. 

N8, 149. 
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S. 149. Appeals and applications for review of fuds:nient. — As to these it 

was provided by s. 582A of the Code of 1882 as follows : — 

“ If a memorandum of appeal or application for a review of judgment- has been 
presented within the proper period of limitation^ but is written upon paper insufficient- 
ly stamped, and the insufficiency of the stamp was caused by mistake on the part of 
the appellant or applicant as to the amount of the requisite stamp, the memorandum of 
appeal or application shall have the same effect and be as valid as if it had boon proper- 
ly stamped : provided that such appeal or application shall be rejected unless the 
appellant or applicant supplies the requisite stamp within a reasonable time after 
the discovery of the mistake to be fixed by the Court.** , 

The above section was introduced into the Code of 1882 by Act 4 of 1 $j 92 t 
supersede a Full Bench ruling of the Allahabad High Court. That ruling was to the 
effect that if a memorandum of appeal is not, when tendered, properly stamped, it 
is not at that time a memorandum of appeal and the subsequent affixing of the 
proper stamp cannot have a retrospective effect so as to validate the original pre- 
sentation unless it has been done by order of the Court, and such order can only be 
made where the defective memorandum has been received through a mistake on the 
part of the Court or its officers, and not where the insufficiency of the stamp was 
caused by a mistake on the part of the appellant (y). 

S. 682A applied only to appeals and applications for a review. S. 682A has been 
omitted in this Code, and the present section has been enacted which is quite general 
in its terms. It applies to all documents chargeable with court-foes under the Court- 
fees Act, such as plaints, memoranda of appeal or of cross-objections, applications 
for Review of judgment, and written statements pleading a set-off or counter-claim. 
At the same time the words “ and the insufficiency of the stamp was caused by mis- 
take on the part of the appellant or applicant as to the amount of the requisite stamp,’* 
wh^h occurred in s. 582A, have been omitted in the present section. There is there- 
fore no reason to restrict the concession provided for by this section to cases where 
there is a bon/i fide misunderstanding of the law as to valuation as it was under s. 
682A. It has accordingly been held by the High Court of Bombay that the fact 
that an appellant has no funds with which to pay the requisite stamp is a good ground 
for admitting the memorandum of appeal, though presented on the last day of limi- 
tation, and for extending the time under this section to pay the requisite stamp (z). 
According to the Patna High Court, the Court should not give time to make good the 
, deficiency if a litigant has deliberately and to suit his own convoniemeo paid an 
insufficient cou?t-fee. Time, according to that Court, may bo given when the amount 
of the court-fee payable is open to doubt, or the amount of the court-fee cannot bo 
aacortainod by the Court till the record is received, or it appears that he has made 
an honest attempt to comply with the law (a). The I^ahore High Court has taken a 
similar view (aa). 

The present section, as stated above, applies to all documents chargeable with 
court-foes, such as plaints, memoranda of appeal, applications for review, etc. As 
regards plaints, it is well settled that in the case of a plaint insufficiently stamped the 
Court is bound under O. 7, r. 11 (o) [s. 64 of the Code of 1882] to give time to the plain- 
tiff to make good the deficiency, even if the plaintiff has deliberately and without any 
excuse paid an insufficient court-fee, provided the plaint is presented within the 
period of limitation. As regards appeals, however there is a difference of opinion. 


(y) Balkaran Rai v. Oobind Nath (1890) 12 All. 
129. 

(g) Achut V. Nagappa (1913) 88 Bom. 41. 

(a) Ramsahay v. Kumar Lachmi (1918) 3 Pat. 


(oa) Sattoy. Amur Singh (IQIQ) 1 Lah. L, J. 09; 
Daiip Singh v, Umrao Singh (1913) Punj. 
Uec. no, 65, p. 213 [unreasonable delay] ; 
Sahib Ji v. Pt>w(1919) PunJ. Bee. no. 10, 
p. 19 [mistake of pleader]. 
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The High Court of Bombay (6) has held that a memorandum of appeal stands on the 
same footing as a plaint, and that just as in the case of a plaint insuflficiently stamped 
the Court is bound to give time to the plaintiff to make good the deficiency, so in the 
case of a memorandum of appeal insufficiently stamped the Court is^ bound to give time 
to the appellant to make good the deficiency, the reason given being that 0, 7, r. 11, 
cl, (o), is made applicable to appeals by s. 107 ($) [s. 682 of the Code of 1882], As to 
the present section, the Court said in effect that it should bo road subject to the pro- 
visions, in the case of plaints, of 0. 7, r, 11 (o), and in the case of appeals, of 0.7, r. 
11 (c) coupled with s. 107 (2). On the other hand, it has been held by the High Court 
of Patna (c), that the Court is not hound in the case of a memorandum of appeal insuf- 
ficiently stamped to give the appellant time to make good the deficiency, that it may 
allow time if the amount of the court-fee payable is open to doubt', or the amount of 
the fee cannot be ascertained by the Court till the record is received, or it appears 
that the appellant has made an honest attempt to comply with the law, but that it 
should not allow time if the appellant has deliberately and to suit his own convenience 
paid on his appeal insufficient court -fee. According to that Court, the present section 
should not be construed in such a way as to nullify the express provisions of s. 4 or 
s. 6 of the Court Fees Act 7 of 1870 (d). A similar view has been taken by the Lahore 
High Court {dd). The view taken by the High Court of Bombay has also been dissented 
from by the Madras High Cpurt (e). 

150. [New.l Save as otherwise provided, where the 
^ , business of any Court is transferred to 

Transfer of 

business is so transferred shall have the same powers and 
shall perform the same duties as those respectively conferred " 
and imposed by or under this Code upon the Court from which 
the business was so transferred. 


Ss. 

149-151 


Soo notes to s. 37 above. Soo also the undermentioned case (/). 

161. [New.] Nothing in this Code shall be deemed to 
limit or otherwise affect the inherent power 
pow“ ra^of coSit. of the Court to make such orders as may 

be necessary for the ends of justice or 
to prevent abuse of the process of the Court. 

Inherent powers of Court* — The Code of Civil Procedure is not exhaustive (p). 
The Court has therefore in many cases, where the circumstances require it, acted upon 
the assumption of the possession 6f an inherent power to act ex debito justitice and to 
do that real and substantial justice for the administration, for which alone it exists (h). 
The law cannot make express provisions against all inconveniences so that their dis- 
positions shall express all the cases that may possibly happen, and it is therefore the 
duty of a J udge to apply them not only to lyh at appears to bo regulated by their express 
provisions, but to all the cases to which a just application of them may be made and 


(6) Aohut V. Nagapjpa (1913) 38 Bom. 41. 

(o) Ramsahay v. Kumar Lachmi (1918) 3 Pat. 
, L. J. 74. 

\d) the Court Fees Act forbids a High 

Court to receive a memorandum of appeal 
unl^ the proper court-fee Is paid. S. 6 
contains a stmliar provision with regard to 
. . „ other CJourts. 

(ao) See cases cited in f. n. (aa) on p. 823. 


(e) Narayana v. V enkatakrUhna (1914) 27 

Mad. L. J, 677. 

(f) Seeni Nadan v. Muthuaamy (1919) 42 Mad. 

821 883. 

{g) Durgd Dihal Das v. Anoro;t (1896) 17 All. 
29, 31 : Jogendra Chandra Sen v. Wazidun^ 
nissa Khatun (1907) 84 Cal. 860. 

(h) Mukum Chand v. Kamalanand (1906 33 Cal. 

927, 931-82. 
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S. 151. which appear to be comprehended either within the express sense of the law or within 
the oonsequenoes that may be gathered from it (i). At the same time it is to be 
remembered that this section does not invest the Court with jurisdiction over matters 
which are excluded from its cognizance. Thus a Court cannot under this section 
entertain a suit relating purely to caste questions, sdch a suit not being one 
of a civil nature (j) : see s. 9 above. Inherent jurisdiction must be exercised subject 
Ito the rule that if the Code does contain specific provisions which would moot xthe 
I necessities of the case in question, such provisions should be followed and the inherent 
I jurisdiction should not be invoked (A;). And, further, no order should be made under 

( this section unless it is nocpssary for the ends of justice or to prevent abuse of the process 
of the Court (1), But whore the ends of justice do require it, the Court has an inherent 
power to make such order as it may deem proper. It has thus been held that 
although the Code contains no express provision on the matters hereinafter mention- 
ed the Court has an inherent power — 

(a) t<J consolidate suits and appeals (w) including appeals to His Majesty in 
Council (n ) ; 

(b) to postpone the hearing of suits pending the decision of a selected action (o ) ; 

(c) to stay on the ground of convenience cross-auits (o) ; 

(d) to ascertain whether the proper parties are before it (o) ; 

(e) to enquire whether a plaintiff is entitled to sue as an adult (o) ; 

(/) to entertain the application of a third person to bo made a party (o) ; 

{g) to allow a defence in forina pauperis (o) ; 

(h) to decide one question and to reserve another for investigation, the Privy 
Council pointing out that it did not require any provision of the Code 
to authorise a Judge to do what in this matter was justice and for the 
advantage of the parties (o) ; 

(i) toremand inacasoto which neither O. 41, r. 23, nor 0. 41, r. 25 applies (o) ; 
see notes to 0. 41, r. 23, under the head “ Remand in case of error, omis- 
sion or irregularity,” and notes to O. 42, r. 1, under the head “ Inherent 
power of High Cour^ to remand in second appeal 

(J) to stay the drawing up of the Court’s own orders or to susp^d their opera- 
the necessities of justice so require (o) ; 

(A;) to stay proceedings in a lower Court pending appeal and to appoint a tem- 
porary guardian of a minor upon such stay (o) ; 

(0 to apply the principles of res judicata to cases not falling within section 
II of the Code (o) ; see notes to s. 11 under the head “ Orders in 
execution proceedings ”, p. 04 above ; 

(m) to add a party (p) • 


(<) Burro Chunder Rog v, Shoorodhonee Dehia 
(1868) 9 W. a. 402, 406. 

(j) Jithabhai v. Chapaev (1909) 84 Bom. 467. 

(*) Qhutnavi v. The Allahahad Bank. Ltd. (1917) 
44 Oal. 929, 936-937. 

U) Oaneeh v. PurushoUam (1909) 34 Bom. 135. 
(m) Hukum Gkand v. Kamalanand (1906) 38 Cal. 
927, 932 J Nanda Kiahore v. Ram Oolam 
(1912) 40 Cal. 964, 969-960. 

(») Chaudhry Bar Praaad v. Bri^ Kiahor Daa 


(1918) 3 Pat. L. J. 446. 

(o) Hukum Chand v. Kamalanand (1906) 83 Cal. 

Golam 

(1912) 42. Cal. 964f959-960. 

(p) Lakhmichand v. Kdtnuhai (1911) 13 Bom. L. 

a. 617, 8. c. 86 Bom. 393 : SH Mali 
Bermnigxni v. Bandas (1918) 3 Pat. 
L. J. 409 [adding a respondent In an 
appeal]. 
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(;i) to punish summarily by imprisonment contempts of Court by the publica- 
tion of a libel out of Court, when the Court is not sitting (g). INote that 
the High Courts only have this power] ;J 

(o} to decide questions of jurisdiction though, as a result of its inquiry, it may 
turn out thAt the Court has no jurisdiction over the suit (r) ; 

(p) to stay proceedings pursuant to its own order in view of an intended 
appeal (a) ; 

(g) to direct a party that has applied for leave to appeal to the King in Council 
to pay costs on the dismissal of his application {t) ; 

(r) to take cognizance of questions which cut at the root of the subject-matter | 
of controversy between the parties, e.g., whether a deed of mortgage is » 
attested as required by s. 69 of the Transfer of Property Act (u) ; 

(«) to amend decrees and orders in cases not covered by s. 162 (v) ; see notes 
to s. 152 under the head “ Inherent power to amend decree® and orders;” 

(t) to set aside an order obtained by fraud practised upon the Court, e.g,, when 
a pleader not engaged by the defendant at all, consents to a decree on 
behalf of the defendant {w ) ; 

(a) to restore a suit dismissed for default in cases not provided for by 0.^9, r. 9 
see notes to 0. 9, r. 9, under the head “ Inherent power of Court to restore 
suits on other grounds;” 

(v) to cause restitution to be made on reversal of decrees : see notes to s. 144 
under the head “ Inherent power to grant restitution,” p. 312 above ; 

{w) to restrain by injunction a person from proceeding with a suit in another 
Court : see 0. 39, r. 1, notes “ Powers of a Chartered High Court to res- 
train a party from proceeding with a suit pending in another Court;” 

ix) to re-hear a matter before the order passed by the Court at a previous 
hearing is drawn up and sealed (a;); 

{y) to order a stay of execution in view of an application by a judgment-debtor 
to the Judicial Committee for special leave to appeal to His Majesty in 
Council (y) ; 

(z) to set aside an order of dismissal made under O. 9, r. 8, for non-appearance 
of the plaintiff, when the non-appearance was owing to the plaintiff’s 
death, and the fact of the plaintiff’s death was not brought to the notice 
of the Court dismissing the suit (z). 

{aa) to vacate an order o||?tained by fraud, as where an order is made record- 
ing the adjustment of a decree [O. 21, r. 2], and the adjustment has been 
brought about by fraud practised by onb party upon another (a) ; 


(?) Surendra Nath Banerjeo v. The Chief Justice 
and Judges of the High Court of Bengal 
(1884) 10 Cal. 109, 10 I. A. 171. 

(r) Hurtee Persad v. Koonjo Behary (1862) Mar- 
^ ^ ^ shall, 99. 

(«) Luc^iN^arain, in the goods of (1901) 6 O. W. 

(t) Jogendra Chandra v, Wazidunnissa Khatun 
/ V 34 Cal. 860. 

(V) Shamu Patter v. Abdvl Kadir (1912) 36 Mad. 

/ N w A. 218 . 

(t>) Mohabir v. Chandra (1914) 19 0. W. N. 1021. 


{w) Basangowda v. Churchigirigowda (1910) 84 
Bom. 408 ; Peary Choudhury v. Sonoo 
Doss (1914) 19 C. W. N. 419. 

(x) Padmabati v. Rasik Lai (1909) 37 Cal. 259. 
iy) Nanda Kislwre v. Ram Oolam (1012) 40 Cal. 
955. 

it) Debi Bakhsh v. Habbib Shah (1913) 85 All. 
331, 40 I. A. 161. 

(a) Paranjpe v. Subbaji (1882) 6 Bora. 148 ; 
VU^athala v. Vayalil (1914) 27 Mad. 
L. J. 172. 


s. 151. 
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(bb) to direct an auction-purchaser in a case where he has paid the purchase- 
money and subsequently withdrawn it from the Court on the sale to him 
being set aside unc^er O. 21, r. 91, to pay back the money into Court on 
the sale being confirmed in appeal (b ) ; 

(co) to restore a suit, where the decree passed in the suit is set aside on the ground 
that the minor against whom the suit was filed was not properly repre- 
sented by a guardian ad and to proceed with the appointment of a 

fit and proper person as guardian ad litem of the minor defendant (c) ; 

I (dd) to interfere where its decree is being executed in a manner manifestly at 
* variance with the purport and intent of that decree ^d)\ 

(ee) to stay execution of a decree obtained by A against B pending not only 
the decision of a st^iibyR against ^4, but the decision of an appeal by B 
against A from a decree passed against B ivt B'b suit (e). See O. 21, r. 29. 

Prevent abuse of process of Court. — A Court has inherent jurisdiction to stay 
any suit which is an abuse of the process of the Court (/). See notes to O. 16, r. 1, 
“Whether witness summons may bo refused.” See also the undermentioned case (g). 

Where the Court is bound to grant an application and has no discretion to refuse 
it, it has no power to dismiss it^oii “ so treacherous a ground of decision as an ‘ abuse 
of the process of the Court’ ” {h). 


Appeal. — No appeal lies from an order made under this section (i). But though 
no appeal lies, the High Court has power under s. 107 of the Government of India Act, 
1916, to correct subordinate Courts if they have wrongly exorcised their inherent 
powers (j). * 


152 . [New. 


R. S. C., O. 28, r. II. Cf. S. 206.] Clerical 
or arithmetical mistakes in judgments, de- 
crees or orders, or errors arising therein 
from any accidental slip or omission, may a. t 
ai^ time be corrected by the Court either 
of its own motion or on the application of any of the parties . 


Amendments of Judg- 
ments, decrees or orders. 


Amendment of decrees and orders. — This section has been taken from O. 28, 
r. 11, of the Rules of the Supremo Court. * 

There are two and only two cases in which the Court can amend, or vary a deerpo 
o^ order after it is drawn up and signed, namely : — ^ * ' 

(») under its inherent powers, when the decree or order does not correctly state 
what the Court actually decided and intended ; and 

(ti) under this soctij^n, whore there has been a clerical or arithmetical mis- 
take, or an error arising from an accidental slip or omission. 


(6) Sukhdeo Bass v. Rito Singh (1917) 2 Pat. 
lit J t 361. 

(o) Bhagwan v. Parum Sukh Das (1917) 39 All. 

8 . 

(d) KvXada Prasad v. Sadhu Charan (1918)8 
Pat. L. J. 485. 

(«) Sardami v. Rani Hamam (1910) PunJ. Rec, 
no. 82, p. 239. 

(J) Hindustan Assurance^ Ltd. v. Rial Mulraj 
(1914) 27 Mad. L. J. 646, 652. 


(g) Shah Velchand v. Lieut. Liston (1914) 38 

Bom. 638. 

(h) Chhatrapat Singh v. Kharag Singh (1917) 

44 I. A. 11, 14, 44 Cal. 636, 640-641. 

(t) Sukhdeo Pass v. Rito Singh (1917) 2 Pat. 
L. J. 361 ; Raghunandan v. Jadunandan 

« 3 Pat. L. J. 263, 264. 

usan V. Sris Chandra (1919) 4 Pat. 
L. J. 20. 
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* 

If a decree or order is sought to be amended or varied in any other case, it can only S. 1 52. 

be done by a review of judgment under Q. 47, r. 1, or by an appeal under s. 96 {Jc). It 
is doubtful whether a decree or order can bo varied by consent of parties after it is drawn 
up and signed {1). 

Inherent power to amend decrees and orders. — Every Court has an 
inherent power to vary or amend its own decree or order so as to carry out its own 
meaning. In so doing it does nothing but exercise a power to correct a mistake of its 
ministerial officer by whom the decree or order was drawn up (w). It only insists 
that the decree drawn up in the office of the Court should correctly express the judg- 
ment given by the Court (w). “ It would bo perfectly shocking if the Court could not 

rectify an error which is really the error of its own minister *’ (o). “ T cannot doubt,” 

said Lord Ponzane in Lawrie v. Lees (p) “ tl\at under the original powers of the 
Court independent of any order that is made under the Judicature Act, every Court 
has the power to vary its own orders which are drawn up me6hanically in the office 
of the Court — to vary them in such a way as to carry out its own meaning ; and where, 
language has been used which is doubtful, to make it plain. I think that power is 
inherent in every Court.' ^ In Hatton v. Harris {q). Lord Watson said: “When an J 
error of that kind has been committed, it is always within the competency of the 
Court, if nothing has intervened which would render it inexpedieirt or inequitable to 
do so, to correct the record in order to bring it into harmony with the order which the J udge 
obviously meant to pronounce 

It will be seen from the above that the Court has no power to vary or amend its 
decree where it is in conformity with the judgment (r), not even if the judgment is 
erroneous in law (a) though the error be apparent on the face of the jifdgment (f). 

The power of a Court to set right its own decree and to bring it into conformity 
with the judgment [see O. 20, r. 6] has also been recognized in Indian decisions (w). 

Illustrations. 


(1) A sues B for Rs, 6,000 and interest. The judgment is for Rs. 4,600 with- 
out more. The decree is drawn up in accordance withtho judgment. A then applies 
to amend the decree by adding an order for payment of interest. The application 
must be refused, for the decree is not at variance with the judgment. If A is aggrieved 
by tho^^ocroe, the proper course for him is to apply for a review of judgment or to appeal 
from the decree ; Hasan v. Sheo Prasad (1893) 16 All. 121 ; Abdul v. Chunia (1886) 
8 All. 377. 

(2) A and B enter into an agreement for partition of certain properties. B fails 
to convey to A the properties come to .4’s share. A sues B for specific performance 
of the agreement and a de^r^e is passed declaring only that “ A is entitled to specific 
performance of the agreement.” The usiial form is to declare that “ th^ agreement 
ought to be specifically 1)erformed, and the Court doth order and decree that the same 
be specifically performed [i.c., both by A and B]." The decree may be amended so as 
to put it in the usual form : Karim Mahomed v. Rajooma ^1888) 12 Bom. 174. [In the 
above case the amendment was necessary, for the decree as drawn up did not contain 


(A:) Lachman v. Mohan (1880) 2 All. 606. 

(0 Ainsworth v. Wilding [18961 1 Ch. 673, 677. 

(m) Mellor v. Swire (1885) 30 O. I). 239, 246. v 

(n) In re St. Nazaire Co. (1879) 12 C. D. 88 ; 

Preston Banking Co. v. Allaup [1896] 1 
Ch. 141. 

, Mellor v. Swire (1886) 80 C. D. 239, 247. 
p) (1881) 7 App. Cas. 19, 34, 35. 

\q) [1892] A. < 5 . 647. 560. 
r) Parameskraya v. Seshagiriappa (1889) 22 




Mad. 364 ; Shahab Din v. Siraj-ud-Din 
(1913) Punj. Rec., no. 47, p. 185. 

( 9 ) Lakho V. Salamat (1898) 20 All. 337. 

(0 Charles Bright <Sb Co.. Ltd. v. Sellar [1904] 
1 K. B. 6. 

(u) Karim Mahomed v. Rajooma (1868) 12 Bom. 
174 ; Jrappa v. Bhimappa (1902) 4 Bom. 
L. R. 909 ; JBrijratan v. Jaynaraxn (1910) 
37 Cal. 649. 
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S. 152. any direction to A to convey to B the properties come to J5*s share, but declared only 
that A was entitled to specific performance.] 

(3) A sues B and C for Rs. 6,000. The judgment awards Rs. 6,000 to A ** as 
prayed ” (ue., as against B and (7). The decree is drawn up so as to render the amount 
payable by B alone. The decree may be amended and brought into conformity with 
the judgment : Chathappan v, Pydel (1892) 16 Mad. 403 ; Pherozsha v. Sun Mills, Ld, 
(1898) 22 Bombay 370. 

** Accidental omission*” — This section enables the Court to correct errors aris- 
ing from an accidental omission. Thus where directions as to costs were inadvertently 
omitted, the decr^ was sot right by adding the directions (i>). Similarly where the 
date from which payments ordered to be made were to run was inadvertently omitted, 
the decree was perfected by adding the date {w), 

” Accidental slip.” — A bond fide error as to the amount of interest due to the 
defendant may be corrected under this section (a;). And so also an error as to the period 
for which an injunction is to continue (y). 


At any time. — A decree may be amended under this section at any time, although 
the time 1f5f" appealing from the decree has expired (z). Under the corresponding 
English rule, an error in a decree was in one case amended after 39 years (a), and in 
another case after 19 years (6). In a Bombay case, an application was made to the 
High Court to rectify a decree in the exercise of its inherent powers 10 years after the 
date of the decree, and the application was allowed (c). But no amendment should bo 
allowed by the Court either under this section or in the exorcise of its inherent powers 
if it is inexpedient or inequitable to do so, as where third parties have acquired rights 
under the erroneous decree without a knowledge of the circumstances which would 
tend to show that the decree was erroneous {d). 

Effect of amendment. — An amendment under this section does not revive 
the decree nor furnish a fresh starting point of limitation for executing the decree (e). 

Amendment of appellate decree* — The Court to amend a decree is the Court 
that passed it. Whero an appeal is i^referrod from a decree of a Court of first instance 
the appellate Court may — 

(1) dismiss the appeal under O. 41, r. 11, sub-r. (1) [Code of 1882, s. 661] with- 

out issuing any notice to the respondent, or it may 

(2) confirm, reverse or vary the decree of the Court of first instance [O. 41, r. 32, 

Code of 1882, s. 677]. 

In case (1), It has been hold by the High Courts of Calcutta, Madras and Allahabad 
that it is the appellate Court alone that can amend the decree (/)• On the other hand 
It has been hold by the Bombay High Court that it is the Court of the first instance, and 
not the appellate Court, that can amend the decree (g^). See notes to s. 36 above. 

In case (2), it is the appellate Court alone that can amend the decree (h). 


iv) 

IS 

(y) 

(«) 

(C) 


Re Rudd, W. N. (1887) 251 ; Re Roper (1890) 
46 C. B. 126; Chessum and Sons v. Gordon 
{1901] 1 K. B. 694. 

JS. V. E. [1903] P. 88. 

Barker v. Purvis (1886) 66 L. T. 131. 
Shipwright v. Clements (1890) 38 W. R. (Eng ) 

Barker v. Purvis (1886) 66 L. T. 131. 

Hatton V. Harris [1892] A. 0. 647, 564. 
Shipwright v. Clements (1890) 38 W. R. 
(Eng.) 740. 

Karim Mahomed v. Rajooma (1888) 12 Bom. 
174, 183. 


(d) Hatton v. Harris [1892] A. C. 547, 668; 

Stewart v. Rhodes [1900] 1 Ch. 386, 394-396. 
(ff) Tarsi Ram v. Man Singh (1886) 8 All. 492. 
if) Umasundari v. Bindu (1897) 24 Cal. 769 ; 
Munisami v. Munisami (1899) 22 Mad. 
293 ; Asmabibi v. Ahmad Husain (1908) 
30 All. 290. 

(a) Bapu V. Vajir (1897) 21 Bom. 648. 
in) Muhammad v. Muhammad (1889) 11 All. 
267 ; Shivlal v. Jumaklal (1894) 18 

Bom. 642 ; Tichuvayyangar v. Seshayyan- 
gar (1896) 18 Mad. 214. 
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The same principles &pply to decrees passed in second appeal. 

Revision* — decision under this section granting an application for amendment 
is an order and not a decree. The decision may therefore be the subject of revision 
under s. 115, but it cannot bo the subject of an appeal (i). It has been so held by the 
High Courts of Calcutta, Allahabad and Bombay in cases under the corresponding s, 
206 of the Code of 1882. A different view has been taken by the High Court of Madras. 
According to that Court, where a decree is amended, the aggrieved party has the right 
to appeal from the decree as amended. Hence if no appeal is preferred within the period 
of limitation, he cannot afterwards apply for a revision of the order allowing the 
amendment (J), 

Whore a case is one of “ accidental slip ” within the meaning of this section, but 
the Court which passed the decree refuses to amend it on the ground that the case does 
not fall under this section, the refusal amounts to a failure to exercise a jurisdiction 
vested in the Court within the meaning of s. 116, and the High Court has power to 
interfere in revision (k). 

Does not apply. — Whore the order as drawn up represents the real decision of 
the Court, the Court has no jurisdiction to rehear or alter it (1), “ Even when the order 

has boon obtained by fraud, the Court has no jurisdiction to rehear it. If such a juris- 
diction existed it would bo most mischievous ” (m). 

Consent-decree* — Whore a decree founded on a compromise is inaccurate or does 
not embody the true terms of the compromise, the only remedy is by an independent 
suit to set aside the decree either on the ground of mistake or fraud or some other ground 
ejusdem generis with it (n). 

Successive applications for amendment*'— Res judicata. — See notes to s. 
11, under the head “ Applications for amendment of decree,'* on p. 65 above. 

Code of 1883, S. ao6. — The third paragraph of s. 206 of the Code of 1882 ran as 
follows : — 

“ If the decree is found to bo at variance with the judgment, or if any clerical or 
arithmetical error be found in the decree the Court shall, of its own motion or on that 
of any of the parties, amend the decree so as to bring it into conformity with the judg- 
ment or to correct such error : Provided that reasonable notice has been given to the 
parties or their pleaders of the proposed amendment.” 

The above paragraph enabled the Court to amend its decree in tho following two 
cases, namely : — 

(1) Where tho decree was at variance with the judgment ; and 

(2) Where any clerical or arithmetical error was found in the decree. 

The present section corresponds with tho second part of the above paragraph. 
The first part of tho paragraph which empowers the Court to amend its decree so as 
to bring it into conformity with tho judgment has been omitted. An application to 
amend a decree so as to bring it into conformity with the judgment must now be made 
to the Court in the exercise of its inherent power. This power has been saved by s. 151. 


(t) Nalinahshya v. Mafakshar (1901) 28 Cal. 
177; Surtav. Oanga (1885) 7 All. 876; 
Hasan v. Sheo Prasad (1893) 15 All. 121 ; 
Hai 8hri Vaktuba v. Agarsangji (1907) 31 
Bom. 447. 

(j) Vxsvanathan v. Ramanathan (1901) 24 Mad. 


(*;) Sahadeo v. Deo Dtdt (1916) 37 All. 323. 

(l) Preston Banking Co. v. William Allsup and 
Sons [1896] 1 Ch. 141. 
m) [1896] 1 Ch. 141, 143, supra. 
rO Ram Lagan v. Ram Birick (1919) 4 Pat. L. 
J. 205. 


S. 152. 
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General 

amend. 


163. [New. R- S. c., o. 28, r. 12.] The Coiirt may at 
any time, and on such, terms as to costs 
power to Qj. otherwise as it may think fit, amend 
any defect or error in any proceeding 
in a suit ; and all necessary amendments shall be made for 
the purpose of determining the real question or issue raised 
by or depending on such proceeding. 


S* Of a8, r. la* — This section is new. It is taken from the Rules of the 
Supremo Court, O. 28, r. 12. The words “in a suit” after the word “proceeding” 
do not occur in the English rule. 

5cope of the section* — O. 6, r. 17, is confined to amendments of “ pleadings 
and 8. 152 to correcting errors in “ judgments, decrees or orders.” The present section 
confers a general power on tho Court to amend defects and errors in “ any proceeding 
in a suit ” and to make “ all necessary amendments ” for the purpose of determining 
the real question at issue between the parties to the suit. This power is vested in the 
original as well as tho appellate Court (o). In Australian Steam Navigation Co, v. 
Smith and Sons (p), their Lordships of the Privy Council said : “ Their Lordships are 
strong advocates for amendment whenever it can be done without injustice to the other 
side and even where they have been put to certain expense and delay, yet if they can be 
compensated for that in any way, it seems to their Lordships that an amendment ought 
to bo allowed for the purpose of raising tho real question between the parties.” 

Any proceeding; in a suit**’ — Tho following are some of the cases in which the 
corresponding English rule has been applied: — 


Answers to interrogatories, — Whore it was admitted by the defendant, a solicitor, 
in answer to interrogatories, that his partner has paid into the banking account of tho 
firm money received by the latter for investment, the defendant was allowed to amend 
the answer it being shown that the admission had been made by mistake {q). In another 
case where the defendant charged tho plaintiff (his manager) with misconduct, and the 
plaintiff exhibited interrogatories of which the substance was to ask the defendant to 
specify tho acts of misconduct on which he relied, it was said by Thesiger, L.J., that 
if the defendant answered the interrogatories, and it was subsequently discovered by 
him that there were other acts of misconduct on which ho could rely, there was 
nothing to prevent his being allowed to amend his answers to the interrogatories (r). See 
as to interrogatories, O. 11, rr. 1-11, below. 

Notice of motion . — A notice of motion in an action for tho roscision of an agreement 
for the sale of land was allowed to be amended at the hearing by asking for tho appoint- 
ment of a receiver («). 

154. [S. 3, third para.] Nothing in this Code shall 
affect any present right of appeal which 
appeL*.“® shall have accrued to any party at its 

commencement. 


(o) Mukunda Lai v. Jogesh Chandra (1916) 

Pat.L. J. 393, 397. 

(p) (1889) 14 App. Gas. 318, 320. 


1 (g) Hollis V. Burton [1892] 3 Ch. 220. 

(r) Saunders v. Jones (1877) C. D. 436, 452. 
(«) Cook V. Andrews [1897] 1 Ch. 206. 
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“Any present right of appeal*” — There is a conflict of decisions as to the 
meaning of the words “ any present right of appeal ” which occur in this section. Ac- 
cording to the Chief Court of the Punjab, the words “any present right of appeal” refer 
to a right which had actually come into existence at the commencement of this Code by 
virtue of the decree or order sought to be appealed from having been passed before this 
Code came into force (f). According to the Madras High Court, those words refer to a 
right which hadbeoome vestedin a litigant before this Code came into force (tt). Thus 
there arc cases in which a second appeal lay under the old Code from certain orders 
made in execution (the orders being treated as decrees), while no such appeal lies under 
the present Code. According to the Chief Court of the Punjab, no second appeal would 
lie in such a case from the order made in first appeal unless the latter order was made 
while the old Code was in force. According to the Madras High Court, a second appeal 
would lie if the first appeal from the order made by the Court of first instance was 
preferred when the old Code was in force, though the order made in first appeal was 
not made until after the now Code came into force (v). Similarly there are cases in 
which an appeal was allowed from certain orders under the old Code from which no 
appeal is allowed under the present Code. According to the Chief Court of the Punjab, 
no appeal would lie from the order in such a case unless the order was made when the 
old Cod© was in force {w). According to the Madras High Court, it would seem that 
an appeal would lie if the suit in which the order was made was instituted when the 
old Code was in force. See s. 96, sub-s. (3), and ss. 97 and 104. See also notes 
to s. 1. 

155. \New.'\ The enactments mentioned in the Fourth 
Amendment of certain Schedule are hereby amended to the extent 

specified in the fourth column thereof. 

156. [S. 3. first sentence-'] The enactments mentioned in 

the Fifth Schedule are hereby repealed to the 
' extent specified in the fourth column thereof. 

This section and the Fifth Schedule to the Code have been repealed by the Second 
Repealing and Amending Act 17 of 1914, s. 3. 

157. [S- 3, second sentence.] Notifications published, 

declarations and rules made, places ap- 
Continuancfl of orders pointed, agreements filed, scales prescrib- 
under repealed enactmonte. forms framed, appointments made and 

powers conferred under Act VIIT of 1859 
or under any Code of Civil Procedure or any Act amending the 
same or under any other enactment hereby repealed shall, 
so far as they are consistent with this Code, have the same 
force and effect as if they had been respectively published, 
made, appointed, filed, prescribed, framed and conferred under 


(0 Qanda Mai y, Piranditta (1913) PunJ. Rec. 631. 

, , „ no. 1, p. 1. (v) (1911) 21 Mad. L. J. 631, supra. 

(u) Kalinga v. Naraaimha (1911) 21 Mad. L. J. («?) (1913) PunJ, Rec. no. 1, p. 1, supra. 


Ss. 

154-157. 
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Ss. this Code and by the authority empowered thereby in such 
157, 158. behalf. 

158 . [S. 3, second para.] In every enactment or noti- 

fication passed or issued before the com- 
Ecierenoo to Code of Civil menccment of this Code in which refer- 

Procedure and other . . 

repealed enactments. euco IS made to OL to anv Chapter or sec- 
tion of Act VIII of 1859 or any Code of 
Civil Procedure or any Act amending the same or any other 
enactment hereby repealed, such reference shall, so far as may 
be practicable, be taken to be made to this Code or to its cor- 
responding Part, Order, section or rule. 
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THE FIRST SCHEDULE. 

OEDER I. 

Parties to Suits, 

S. C., O. 16, r. I.] All persons may be o. 1, r. 
joined in one suit as plaintiffs in whom 
any right to relief in respect of or arising 
out of the same act or transaction or 
series of acts or transactions is alleged to exist, whether jointly 
severally or in the alternative, where, if such persons brought 
separate suits any common question of law or fact would arise. 

5cope of the Order. — This order deals with joinder of parties, and, to a certain 
extent, with joinder of causes of action (x), O. 2, r. 3, deals exclusively with joinder of 
causes of action. Rule 4 of this Order is to bo road with rule 1. 


1. [S. 26, R, 


Who may bo Joined as 
plaintiffs. 


General rules. — Before considering the present rule it may bo as well to note 
the general rules relating to the joinder of parties and of causes of action. According 
to the Code the essentials of a suit are — (1) opposing parties, (2) a subject in dispute, 
(3) a cause of action, and (4) a demand of relief (y) [see O. 7, r. 1]. All these essentials 
ma^fc concur in every suit properly framed. Order 1 deals with the joinder of parties. 
Order 2 deals with the frame of suits. In framing a suit the following three kinds 
of misjoinder ” must be guarded against : — 


(i) Misjoinder of plaintiffs , — Where there are more plaintiffs than one, the pro- 
visions of the present rule should be followed. This rule relates to the joinder of 
plaintiffs. It provides in effect that two or more persons may bo joined as plaintiffs, 
in one suit if the right to relief alleged to exist in each plaintiff arises from the same 
act or transaction andtheroiss^commonquestionoflaworoffact. If not, they cannot bo 
joined as plaintiffs in one suit, and they must bring separate suits. If two or more persons 
are joined as plaintiffs in one suit in a case not contemplated by 0.1,r. 1, the result is a 
misjoinder of plaintiffs. The objection on the ground of misjoinder of plaintiffs should 
be taken at the earliest possible opportunity ; if not, it will be deemed to have been 
waived [0. 1, r. 13]. Where such objection is taken, and the Court finds that it is valid, 
the Court should not dismiss the suit [O, 1, r. 9], but the plaint may be amended [O. 0 
r. 17] by striking out the name of such persons as have been improperly joined as plaintiffs 
[O. 1, r. 10, sub-r. (2)], and the suit should then be proceeded with [O. 1 , r. 9]. In other 
words, an objection on the ground of misjoinder of plaintiffs is not fatal to the suit {z). 

» (ii) Misjoinder of defendants . — Whore there are more defendants than one the 
provisions of rule 3 of this Order should be followed. That rule relates to the joinder 
of defendants. It provides in effect that two or more persons may be joined as defend- 
ants in one suit if the right to relief alleged to exist against each of them arises from 
the same act or transaction and there is a common question of law or of fact. If not, they 
cannot be joined as defendants in one suit and separate suits must be brought against 
them. If two or more persons are joined as defendants in one suit in a case not covered 


(i!) Bulloch V. London General Omnibus Co. 
[1907] 1 K. B. 264, 272; Compania San- 
sinena v. Houlder Brothers Co. [1910] 2 
K. B. 354, 366, 367. 


5F — 

(y) Shivappa (1907) 31 Bom. 

(«) Janokinath v. Ramrunjun (1879) 4 Cal 049, 


334 


THE FIBST SCHEDULE, 


O, 1, r. I. by 0. 1, r. 3, the result is a misjoinder of defendants. As in the case of plaintiffs, so in 
the ease of defendants, the objection on the ground of misjgimle r should be taken at the 
e arliest possible opportunity ; if not, it will be deemed t'onave been waived (0. 1, r. 
IZ), Where such objection is taken, and the Court finds that it is vali(^the Court 
shcnil^iit4ismiss the. auit^-L,x^fl[), but the plai nt may be amended (0. 6 . r. 17) by 
striking out the names of such persons as have been improperly joined as defendants 
[O. l,r. 10, 8ub-r. (2)], and the suitshould then be proceeded with (O. l,r. 9). In other 
words, an objection on the ground of r ejoind er of defonj[ants i s not ^al to the suit. 

(Hi) Misjoinder of causes of action, — As to the meaning of “cause of action,” 
see notes to s. 20 under the head “ cause of action,” p. 86 above. A misjoinder of 
causes of action may bo coupled with a misjoinder of plaintiffs or it may be coupled 
with a misjoinder of defendants. There may again be a misjoinder of claims founded 
on several causes of action. Accordingly, this subject may bo considered under the 
following three heads : — 

(а) Misjoinder of plaintiffs and causes of action, — Where in a suit there are two 
or more plaintiffs and two or more causes of action^ the plaintiffs should ho jointly interested 
in all the causes of action. If the plaintiffs are not jointly interested in all the causes 
of action, the case is one of misjoinder of plaintiffs and causes of action, O. 2, r. 3, read 
with O. 1, r. 1, forbids such a misjoinder. The objection on the ground of misjoinder 
of plaintiffs and causes of action should be taken at the earliest possible opportunity 
(0. 2, r. 7). As to the procedure to bo followed in the case of misjoinder of plaintiffs 
and causes of action, see notes to O. 2, r. 3, “ Procedure in case of misjoinder of plain - 
tiffs and causes of action.” See also s. 90 above. 

(б) Misjoinder of defendants and caiises of action : MuUifariousness. — Where in 
a suit there are two or more defendants and two or more causes of action^ the suit will be 
bad for misjoinder of defendants and causes of action, if different causes of action are 
joined against different defendants separately (0. 2, r. 3 and 0. 1, r. 3). Such a mis- 
joinder is technically called multifariousnesa. The objection on the ground of multi-f 
fariousness should be taken at the earliest possible oppnrtnni jj^^^^ s> r 7). As to the 
procedure to be followed in the case of multifariousnoss, see notes to 0. 2, r. 3, under 
the head “ Procedure in case of multifariousness.” See also s. 99 above. 

(c) Misjoinder of claims founded on several causes of action. — Sco O. 2, rr. 4-5. 

Non^Joindcr of parties* — Where a person who is a necessary party to a suit is 
. not joined as a party to the suit, the case is one of non- joinder. A suit should not bo 

dismissed on the ground of non-joinder (a). The objection for non-joinder should be 
taken before the first hearing (O. 1, r. 13), and the plaint may be amended by adding 
the omitted party either as plaintiff or as defendant, bearing in mind that no person 
can be added as a plaintiffs though ho may be added as a defendant, without his con- 
sent (a). See 0. 1, rr, 9 and 10 (2). 

Relation of this rule to O* r* 3* — 2, r. 3, is to be read subject to the 
provisions of this rule (6). 

Changes effected In the law* — Wo now turn to rule 1 of Order 1. Before 
considering it in detail, we may observe that under the corresponding s. 26 of the 
Code of 1882, all persons could bo joined in one suit as plaintiffs, provided that the 
right to relief, alleged to exist in each plaintiff, arose from the same cause of action. The 
present rule is much wider. It is a reproduction, almost verbatim, of 0. 16, r. 1 of the 


( 0 ) Mahabala v. Kunhanna (1898) 21 Mad. 873. I (b) Ramendra Nath v. Brajendra Nath (1918) 46 

I Cal. 111. 
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English rules. It enables several plaintiffs, though they have separate causes of O. I , r. I , 
action, to join in one suit, if — 

( 1 ) the right to relief, alleged to exist in each plaintiff, arises out of the same act 

or transaction ; and 

(2) there is a common question of law or fact 

The expression act or transaction ” used in this rule is more comprehensive 
than the expression “ cause of action ” used in the old section; for the same act or 
transaction may give rise to different causes of action, as when several persons are in- 
jured by the same act of negligence on the part of a railway company. Under the 
old section such persons could not join as plaintiffs in one suit, the causes of action 
being different. Under the present rule, it seems, they can, as the right to relief arises 
out of the same act. 

The old section- — The corresponding s. 26 of the Code of 1882 ran as follows : — 

“ All persons may be joined as plaintiffs in whom the right to any relief claimed is 
alleged to exist, whether jointly, severally or in the alternative, in respect of the same 
cause of action.'"' 

The decisions on the meaning of “ cause of action ” in the old section wore not uni- 
form. In some cases it was held that the expression “ cause of action ” meant facts 
constituting the infringement of a right plus facts constituting the right itself (c), while 
in others it was held that it referred to facts constituting the infringement of the right, 
but not necessarily also those constituting the right itself (d). 

The following are some of the cases decided under the old section. It was held in 
those cases that the plaintiffs could not all join in one suit and that they should bring 
separate suits. Under the present rule, it is submitted, the plaintiffs may in each 
one of the following cases all join in one suit : — 

1, In Aldridge v, Barrow (e), the defendant, the editor and proprietor of a news- 
paper, published articles which referred to the “Calcutta Police,” without naming in- 
dividuals. The plaintiffs, six of the members of the Calcutta Police Force, jointly sued 
the editor for damages, alleging that the articles were directed against them, and that 
they constituted a libel. Here the libel was in the same words, and in the same docu- 
ments, but of different persons. It was held that the plaintiffs could not all be joined in 
one suit. The Court said : “ It is true that the injury may have been caused by one act 
of the defendant, as, for instance, in the case of a railway accident causing injury to 
several passengers, or, as is hero alleged, of a collective libel on several individuals. The 
cause of action of the persons injured will none the less remain separate and distinct. 

There cannot in such cases be said to be one or the same cause of action.''^ 

2. In Raj jo Kuar v. Deli Dial (/;, several creditors, to each of whom separate 
debts were owing by the same debtor, jointly sued the debtor to avoid a deed of gift 
executed by the debtor in favour of his daughter, on the ground that it was made fraudu- 
lently with intent to defeat their claims. The Court held that they could not join as 
plaintiffs in one suit, on the ground that the causes of action were separate and distinct. 


(c) Nusaerwanji v. Gordon (1882) 6 Bom. 266, 
276 ; Ramanuja v. Devanayaka (1886) 
8 Mad. 861 ; Lingammal v. Venkaiammal 
a883) 6 Mad. 239 ; Salima Bihi v. Sheik 
Muhammad 18 All. 131; Rahim 

Baksh V. Amiran Bihi (1896) 18 All. 
219 ; Rajjo Kuar v. Debi Dial (1896) 18 
All. 432. 


id) 


Haramoni v. Hari-Churn 1805) 32 Cal. 833, 
839; Aldridge v. Barrow (1907) 34 Cal. 
662, 663 ; Fakirapa v. Rudrapa (1892) 16 
Bom. 119 ; Varajlal v. Ramdat (1902) 26 
Bom. 269, 265 ; Pinapati v. Pinapati 
(1903) 20 Mad. 647, 649. 

(1907) 34 Cal. 662. 

(1896) 18 All. 432. 
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Ot It r« I, 3. In Varajlal v. Bamdat (g)^ A and B were assaulted by C at an interview in 
C*s house. A and B j ointly sued C for damages for assault. It was held that the assault 
on A and that on B constituted two distinct causes of action^ and the suit was therefore 
bad for misjoinder of plaintiffs. The Court said, We may go further and say that as 
the blows on each plaintiff were inflicted at the same time and place and must be proved 
by the same evidence, it would be more convenient if the law permitted the trial of the 
two suits together than that it should be necessary to try them separately. But this 
is a matter for the consideration of the Legislature'' 

4. In Ali Serang v. Beadon (A), thirteen firemen, who were engaged on board a 
steamer, were all arrested under one warrant on a charge of desertion, and they were all 
tried together and sentenced to one month’s imprisonment. The terra of imprison- 
ment expired on 5th May, but they were not released on that date. Thereupon all 
the thirteen brought a suit against the superintendent of the jail for damages for wrong- 
ful detention. It was held that the causes of action were distinct and separate and could 
not be joined in one suit. 

6. In Ramanuja v. Devanayaka (i), several trustees of a temple were removed 
from the office of trustee by the District Temple Committee. A suit by the trustees 
for a declaration that their removal was without just cause was held to be bad for mis- 
joinder, on the ground that the dismissal of each trustee gave rise to a distinct cause 
of action. 

, New Rule* — In all the cases cited above, it was held that the plaintiffs having 

distinct causes of action, they could not join in one suit, and that the proper course for 
them was to bring separate suits. The present rule is intended to meet those cases. 
In such cases, therefore, as the above, the plaintiffs may now all join in one suit. The 
present rule enables several persons to join as plaintiffs in one suit, though their causes 
of action may bo separate and distinct, provided that — 

(1) the right to relief, alleged to exist in them, arises out of the same act or trans- 

action or series of acts or transactions : and 

(2) the case is of such a character that, if such persons brought separate suits, 

any common question of law or fact would arise. 

Both those conditions should be fulfilled to enable two or more persons to join 
as plaintiffs in one suit. The two conditions are not alternative (j). 

Illustrations, 

(1) A publishes a series of books under the title of “ The Oxford and Cambridge 
Publications ” so as to induce the belief that the books are publications of the Oxford 
and Cambridge Universities or either of them. The Universities may join as plaintiffs 
in one suit to restrain A from using the title, because the publication and the belief 
induced are common questions of fact arising out of the same series of transactions {k), 

(2) A, a shareholder in a company, sues B, C and D, the directors, to recover 
damages on his own behalf for fraudulently inducing him to purchase shares by declaring 
an illegal dividend ; and he joins in the same suit a claim on behalf of himself and all other 
shareholders (see r. 8 below) for repayment by the defendants to the company of the 
amount of the dividend paid out by them. A is not entitled to j oin both causes of action 
in one suit, because the right to relief claimed in his personal capacity and the right to 

ig) (1902) 26 Bom. 269. i (j) Strond v, Zauson [1898] 2 Q. B. 44, 62, 61 

(A) (1886) 11 Cal. 624. {%) The Vnivereitiee of Oxford and Cambridge 

(t) (1886) 8 Mad. 361. 1 V. Qeorge Gill dt Sons [1899] 1 Ch. 66. 
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relief claimed by him as representing the shareholders do not ariae out of the same trans- O, ( ^ 
action or aeries of transactions (1), 

(3) Four persons, each of whom separately took debentures on the faith of certain 
statements in a prospectus issued by the directors of a company, joined as co -plaintiffs 
in one suit against the directors, claiming damages for misrepresentations contained 
in the prospectus. Held that as the several causes of action arose out of the same 
transaction, and the case would involve common questions of fact, the suit was properly 
framed ( m), 

(4) In a suit instituted by A , J5 and (7 jointly for an injunction against D, F andF, 

- it is alleged that all three defendants, as officers of several associations of workmen, 

conspired to prevent all persons, not belonging to the associations, from obtaining em- 
ployment in place of the members of the associations. To constitute the overt acts 
alleged to have been committed in furtherance of the conspiracy, it is averred that JD, 

E and F caused A, B and C to be molested, that E used threatening language to A, and 
that F assaulted C. It is proved that D was not a party to the conspiracy. As the 
claim arises out of the same series of transactions, and involves the common question of 
fact and law whether the overt acts were committed in furtherance of the conspiracy, 

A, B and 0 may join in the suit, notwithstanding that an injunction is granted against 
and F only (n). See r. 4 (u) below. 

The illustrations given above are all English cases decided under the now English 
rule 1 of Order 16. That rule came into operation on the 26th of October, 1896. The 
present rule is in the main a reproduction of the English rule. The old English rule cor- 
responded with s. 26 of the Code of 1882, except that the words “ in respect of the same 
cause of action ” did not occur in that rule. But though these words did not occur in 
that rule, it was held that two or more persons could not join as plaintiffs in one suit 
anlomtho cause of action was the same. Thus it was hold that several shippers of differ- 
ent shipments of cotton on the same ship for the same voyage could not jointly sue th(‘ 
shipowner for damages for short delivory,the causes of action being distinct and sepa- 
rate (o). For the same reason it was hold that persons injured by the same act of neg- 
ligence could not join in one action as plaintiffs for damages against the wrong-door (p). 

But since the test under the new English rule as well as the present Indian rule is no 
longer the identity of the cause of action, but the identity of the act or transaction, such a 
joinder of plaintiffs as that in the above cases would now bo perfectly logitimato both 
in England and India (q). 

Plaintiffs having different interests. — Under the old section there was a 
conflict of decisions as to whether, whore tSe plaintiffs were entitled to different interests 
in a property, they could join in one suit to recover possession of the property from a 
third party if the ground on which the relief was claimed was common to all the 
plaintiffs. According to the Allahabad decisions, they could not (r) ; according to the 
Madras and Calcutta decisions, they could ('»). Under the present rule, there is no 
doubt that such persons may be joined in one suit as plaintiffs. 


(0 Stroud v. Lawson [1898] 2 Q. B. 44. 

(m) Drinogbisr v. Wood [1899] 1 Ch. 393 ; and 

see Frankenburg v. Great Horseless Car- 
riage Co. [1900] X Q. B. 604. 

(n) Walter* v. Green [1899] 2 Ch. 696. 

(o) Smurthwaits v. Hannay [1894] A. C. 494. 

(p) P. A O. Stsam Navigation Co. v. Tsune 

F<f<wa[1895] A. C. 661; Carter v. Rigby 
[1896] 2 Q. B. 113 (action by representa- 
tireg of fifty miners drowned bv the 

aa 


flooding of a mine). 

(g) Markt <fc Co. v. Knight Steamship Co. [1010 
2 K. B. 1021, 1037. 

(r) Salxma ftibi v. Siheik Muhammad (1896) 18 

All. 131 ; Rahim Bakhsh v. Amtran Bibi 
(1806) 18 All. 219. 

(s) Muthuvijaya v. Chockalingam (1896) 19 

Mad. 335 ; Sundar Jha v. Bansman Jha 
(1906) 33 Cal. 367. 
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O 1» ' r* t. Illustrations. 

A succoods to J5’s estate by inheritance, and assigns a portion thereof to C. D is in 
possession of the estate, and disputes .d’s right of succession to it. A and G may under 
the present rule jointly sue D for recovery of possession of the portions of the estate to 
which they are entitled, as their claims in respect thereof are based on a common ground. 
It does not matter that A claims by right of inheritance and C under an assignment 
from A. Both the conditions required by the rule are present in the case. 

Further, having regard to the comprehensive language of this rule, there is no 
objection to plaintiffs suing in a double capacity, if the conditions x^rescribed by this 
rule are complied with. Thus whore plaintiffs were trustees of a house part of which was 
lot out by them and the rest occupied by them as tenants, and they sued both as 
trustees and tenants for an injunction to restrain the defendant from committing a 
nuisance, it was hold that there was no objection to their suing as trustees to protect 
the reversion and as tenants to enjoy the projierty free from the nuisance {t). 

“ Any rtgfht to relief.'* — The words ** any right to relief ” are wider than the 
words “ the right to any relief which occurred in the old section {u). 

“ Severally." — Whore a right to relief in respect of the same act or transaction 
is alleged to exist in two or more persons severally ^ they may join as x^laintiffs in one 
suit or they may at their option bring separate suits. The rule does not require that 
they should join as plaintiffs in one suit. A Hindu priest raises a masonry structure 
upon a certain jdatform round a sacred tree, on which every member of tho community 
has an individual right to x^erforra religious riles. Here every member of the commu- 
nity has individually a cause of action, and any one member may therefore sue tho 
priest for tlie removal of tho structure. But it is not necessary that all the members 
should join as plaintiffs in one suit. They may so join if they choose, but the law does 
not say that they should all so join (v). Tho same rule ax)idios when two or more persons 
are entitled to tho same relief in the alternative : see notes below, under the head “ in 
the alternative.*’ Tho rule, however, is different when two or more persons aTO jointly 
entitled to tho same relief in respect of a transaction. In that case all persons so en- 
titled must join as plaintiffs in one suit. Thus if A, B and 0, a joint -owner a of a pro- 
perty, they must all be joined as plaintiffs in a suit to recover the proj^erty {w). So in 
a «uit to recover ancestral prox^orty, all tho members of tho joint family should sue to- 
gether (x). If any one of them does not consent to join as plaintiff, he may be joined 
as defendant [r. 10, sub-r. (2)]. The x>roper course is first to ask him to join as plaintiff, 
and if he refuses, to join him as defendant. But the suit should not be dismissed 
merely because he is joined as a defendant without being ffrat called upon to join as 
plaintiff (y). 

“Jointly."— A Hindu dies leaving a widow, an adopted son, and a separate 
brother. A dispute arises between tho widow and tho adox^ted son on the one hand 
and the brother on tho other as regards certain lands. The widow and the adopted son 
allege that tho lands form part of the estate of the deceased. The brother, on tho other 
hand, alleges that the lands belong to him. If the widow does not dispute the adoption^ 
a suit may bo brought by her and the adopted son as co-plaintiffs against the brother 
to recover tho property from him, for the plaintiffs are jointly interested in disproving 


(() Bai Bhioaijx v. Perojshaw (1916) 40 Bom. 
401, 408. 

(u) Bee Uannay <b Co. v. Smurthwaite (1893) 
2 g. B. 412 ; Viscount Oort. v. Rowney 
(1886) 17 Q. B. D. 626, 635. 

(r) naijulal v, Bitlaklal (1897) 24 Cal. 385. 


(w) Kattusheri v. ValloHl (1881) 3 Mad. 234. 

(x) Collector of Monghyr v. Hurdai Narain (1880) 

6 Cal. 426. 

(w) Pyari v. Kedarnath (1899) 26 Cal. 409 ; Biri- 
singh v. Nanai (1902) 24 AU. 206. 
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the defendant’s title (z). But what if the ado'piton is not admitted by the widow, and * Q 
she asks the Court to decide the question of adoption as between her and the adopted son, rr* 
and prays that if the adoption is proved, the property may be delivered to the adopted 
son,^ or that it may bo delivered to her, if the adoption is not proved ,? In such a case, 
it has been held by the High Court of Madras, that a suit by the widow and the ad >pted 
son as cO‘plaintiffs to recover the property from the brother is defective on the ground 
of misjoinder of plaintiffs, for the plaintiffs having antagonistic claims, it cannot bo said 
that the right to relief exists jointly in them (a). See notes above, “ Severally.” As 
to joint Hindu families, see Mayne’s Hindu Law, 8th od., para. 298. 

“ In the alternative.” — If in the case put above, the adoption is disputed, not 
by the widow, but by the brother, a suit may bo brought by the widow and the adopted 
son as cO'plaintiJfs against the brother, claiming in the alternative to recover the pro- 
perty for the widow, if the adoption is not valid, or for the adopted son, if the adop- 
tion is valid (6). Here there is no misjoinder of plaintiffs, for the validity of the adoption 
is n )t disputed by a co-plaintiff as in the preceding case, but by the defendant. See 
O. 1, r. 4. (a) below. 

Appeal. — See notes to 0. 1, r. 3, “ Appeal.” 

2. [New. R. s. c. o. 16, r. i.j Where it appears to 

the Court that any joinder of plaintiffs may 
separate trial*?"'* *" embartass or delay the trial of the suit, 

the Court may put the plaintiffs to their 
election or order separate trials or make such other order 
as may be expedient. 

This rule contemplates the case whore a suit has been brought by several xdaintiffs, 
in respect of the same act or transaction, but where the causes of action are so distinct 
that it may not be convenient to dispose of them at ono trial (c). In such a case the 
Court may put the plaintiffs to their election as to which of them should proceed with 
the suit or order separate trials or make such other order as may bo oxp( 3 dient. A suit 
by several creditors joining as co-plaintiffs in a creditor’s action, or a suit by several 
market gardeners claiming certain preferential rights as to stands in the market, is not 
a suit where the joinder could embarrass or delay the trial (d) 

3. [S. 28, Cf. R. S, C., O, 16, r, 4.] All persons may be 

joined as defendants against whom any 
defendants.^ be Joined as rclicf in respect of or ar ising nj it 

oithe same, act or transaction or series,, of 
acts or transactions is allege d to exist, whether jointly, several- 
ly or in the alternative, where if separate suits were brought 
against such persons any common q uestion of la w or fact 
would arise, "" 


(*) Fdkirapa v. Rudrapa (1892) 16 Bom. 119; 
Ningawa v. Rammapa (1904) 28 Bom. 94. 

(а) Lingammal v. Venkatammal 0883) 6 Mad. 

289 ; Baij Nath v. Ohhotsrao (1904) 26 AU. 

(б) See Pinapati v. Pinapati (190^ 26 Mad. 647; 

Haramoni Dasai v. Hari Chum (1896) 22 


Cal. 833* Ldkshmakka v.Nagi (1905) 23 
Mad. 500 ; Rukman Devi v. Shib Devi 
(1916) PunJ. Kec. no. 10, p. 27. 

(c) See for an example ArnUon v. Smith (1889) 
41 O.D. 98,102. per Lindiev, B. J.; Arnison 
v. Smith (1889) 41 C. D. 848. 
id) Bedford v. Mllia [1001] A..O. 1, 12. 
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O. i • r* 3* This rule is the converse of rule 1. It deals with joinder of defendants. See notes 
to O, 1, r. 1, “Misjoinder of defendants,” on p. 333 above. Rule 4 of this Order is 
to be read with this rule. 

Relation of this rule to 0 « r* 3 « — 0. 2, r. 3, is to be read subject to the 
provisions of this rule (e). 

The old section* — The corresponding s. 28 of the Code of 1882 ran as follows ; — 

“ All persons may be joined as defendants against whom the right to any relief is 
alleged to exist, whether jointly, severally or in the alternative, in respect of the same 
matter'* 

In some cases under that section it was said that the expression “ same matter ” 
was equivalent to “ same cause of action.” In other cases it was observed that it was 
equivalent “ to same act or transaction.” 

New Rule • — Under the present rule all persons may be joined as defendants 
against whom any right to relief in respect of the same act or tranaaction is alleged to 
exist, whore if separate suits were brought against such persons, any common question 
of law or fact would arise. See notes to O. 2, r. 3, “ Joinder of defendants and causes 
of action.” 


Illuatrationa, 

1. A, riding in an omnibus belonging to JB, is injured by a collision between the 
omnibus and a cart belonging to (7. A sues B and O for damages for personal injury 
charging the defendants with joint negligence, and, alternatively charging separate 
negligence against each defendant. The suit is not bad for misjoinder of defendants, 
because the injury to the plaintiff arose from the same tranaaction or aeries of tranaactiona 
and the case involves common queationa of fact (/). It is otherwise, if the injury arises 
from distinct acta as in the next illustration. 

2. A sued B for damage done to his house by B' s negligence. B denied negligence, 

and alleged that the damage was caused by the negligence of C. Thereupon A applied 
for an order to join 0 as defendant. Held that the order could not be made. Collins, 
li. J., said : “ When we analyse this case, we find we are dealing with it upon the as- 

sumption that the two acts which were done, the one by [B] and the other by [<7], are 
entirely disconnected torts, each of them a separa.te injuria — if it be injuria at all — quite 
distinct one from the other. The one was done recently by [J5] by excavation, and the 
other at a much earlier date by f C, a water company] by allowing water from its main to 
weaken tho soil in front of the plaintiff’s property” (p). 

3. M mortgages certain property bo X, After X^b death, A claiming to be the 
adopted son of X sues M on the mortgage, and a consent decree is passed in the suit. 
Subsequently B, alleging that she is the sister and heir of X, sues A and Af ( 1 ) for a de- 
claration that the adoption of A was not validly made, and (2) that the consent-decree 
(to which she was not a party) is not binding on her. Held by the High Court of Bombay 
that the suit is bad for misjoinder (h). This decision, it is submitted, is wrong, and 
it has been dissented from by the Calcutta High Court {%), 


(O Ramendra Nath v. Brajendra Nath (1918) 
45 Cal. 111. 

if) Bullock V. London General Omnibus Co. 
[1907] 1 K. B. 204 ; Frankenburg v. Great 
Horseless Carriage Co. [1900] 1 Q. B. 604. 
(p) Thompson v. London County CounptZ[1800] 
1 Q. B. 840 ; Sadler v. Great Western, 
Railway Co. [1895] 2 Q. B. 688, affirmed 


[1896] A. C. 450 (where two defendants 
had xndependently though simultaneouMy 
obstructed the access to the plaintlCfB 
house). 

[h) Vmabaiv. BAato JBolrant (1908) 34 Bom.BSS. 

[() \Ramendra Nath v. Brajendra Nath (1918) 
I 46 Cal. Ill, 134-136. 
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4. The mere fact that the laelief ol aimed J^gainat the-Boveral^fendants diff€r& in Q, | , r. 
detail is no ground for objection that the suit is bad for misjoinder of defendants, provi- 

dS that the suit against the defendants is in respect of the^aw^ act or 4ran8action. A 
applies for shares in a Company on the faith of a prospectus. The shares are allotted to 
him, and he pays up Rs. 5,000 thereon. A then sues the Company and the directors ^ 
alleging that the prospectus was false and calculated to mislead, claiming as against i 
the Company cancellation of the allotment to him of his shares and the return of Rs. ^ 

5,000 with interest, and as against the directors Rs. 5,000 by way of damages. Here 
the relief claimed against the Company is rescission and repayment of the purchase-money 
with interest, and that claimed against the directors is damages. The fact that the relief 
claimed against the two sots of defendants differs in detail does not render the suit bad 
for misjoinder of defendants, for the suit is in respect of one transaction, namely, the 
issue of a false and fraudulent prospectus. “ In substance the shareholder has one 
grievance, call it a cause of action or what you like ; and in substance he has one com- 
plaint, and all the persons he sues have, according to him, boon guilty of conduct which 
gives him a right to relief in respect of that one thing which they have done, namely, the 
issuing of a prospectus.” “The remedy ... is different as against the several 
defendants, but not so much in substance as inform ” (j). See r. 5 below. 

5. A is an exporter of frozen meat. B is the owner of a lino of steamers. By a 
contract between A and B, B agrees to carry from Argentine to Europe frozen moat in 
steamers belonging to him or in other suitable steamers. It is subsequently agreed that 
frozen moat should bo shq^ped by A on a steamer called the Devon procured by B and 
belonging to C. Meat is accordingly shipi)ed on the Devon, and the master of the Devon 
signs a bill of lading in respect of it and hands it to A. A sues B and C in respect of 
damage to the meat alleged to have been caused by the unseaworthinoss of the Devon 
claiming against B on the terms of the before-mentioned contract and against G upon 
the bill of lading. The suit is not bad for misjoinder of defendants (k), 

5. A sues B, C, D, E and F, for the recovery of certain documents of title and 
the goods covered thereby and in the alternative for damages. It is alleged in the plaint 
that the goods belonged to A, that B obtained from A the documents of title relating 
thereto by fraud and made them over to C ; that C, knowing that B had no title either 
to the documents or to the goods, wrongfully dealt with them and sold the goods to D 
and E ; that D and E wrongfully claimed to retain the goods and the documents of title; 
and, lastly, that one of the documents of title, namely, a railway receipt, was pledged 
by B to F, though the goods covered by it were in the possession of D. The suit is not 
bad for misjoinder of defendants and causes of action (Z). “ The foundation of the case, 

on which the rest of it depends, is the alleged fraud of B. If such fraud is proved, the 
question is, did the defendants who all claim under B obtain any title ? If the plain- 
tiff fails to prove fraud on the part of B, the case fails against all the defendants. If 
he proves fraud, it may bo that the defendants may have a different answer by way of 
defence ; but that does not make the case any the less one of a common question of law 
and fact. The same actor transaction which concerns all the parties is the alleged fraud 
of B, and this involves a common question of law or fact. All defendants have derived 
title from a person who is alleged to have obtained the goods by moans of fraud. By j 
reason of this the possession of all is alleged to bo wrongful . . . should it, however, bo 1 

convenient, the Court may [l7/w^6ai V. Vithal (w)] direct the successive trial of the I 


(j) Frankenburg v. Great Horseless Carriage Co. 
[1900j I Q. B. 604. 

(«) Cqmpanta Sansinena v. Moulder Brothers 
CVpXOI 2 K. B. 354. 


il) Ramei ^r iir —fla UL ^y. Brajend ra Nath (19 1 8 ) 
(m) (10<fe)^33 B^m. 293, 306. 
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O. !,<#. 3. iseues separately affecting different defendants. The question of the alleged fraud of 
jB> touching all the defendants may be tried first. If it fails, there is an end of the 
case” (n). 

No misjoinder where some reliefs merely ancillary. — Where the relief 
claimed against some of the defendants is merely ancillary to the relief claimed against 
others, the suit is not bad for misjoinder, provided the suit is not in respect of distinct 
causes of action. A and B are co-sharors of certain land in the occupation of G and 
A is entitled to two-thirds of the land and B to cfne-third. A sues C and D, asking, 
as against C and D that they may be ejected from his share of the land, and as against B 
that the land may, if necessary, bo 'partitioned between him and B, The suit is not bad 
for misjoinder, for though the relief claimed as against C and D is for possession, and that 
claimed as against B is for partition, the latter relief is auxiliary to the principal relief 
which is for possession. The inclusion of B in this suit is merely as that of a person 
properly a party to the proceeding in the circumstances of the case, and not as a liti- 
gant against whom a separate claim having no necessary connection with the ejectment 
of C and D is made. B, in fact, is a necessary party to the suit, for an actual division 
between A and B is essential* to the ejectment of C and D (o). See r. 5 below. 

“ All persons.’* — A ship is a “ person ” within the meaning of this rule, so that 
a suit may be instituted against a ship as a defendant (p). The secretary of a club 
could not, unless he has specially accepted a personal liability, be sued personally on 
a contract entered into on behalf of the mombors of the club, nor could the members 
of a club collectively be sued through their secretary (g). 

** Any right to relief.” — The words “ any right to relief” are wider than the 
words the right to any relief” which occurred in the old section (r). 

“ Jointly.’* — (1) B and G simultaneously assault A in pursuance of a conspiracy 
A may sue B and G in one suit for damages : see Varajla] 26 Bom. 

259, 264. O/. O’ Keefe v. Walsh [1903] 2 I. R. 681. 

(2) A obtains a lease of certain lands from B (landlord), and enters into possession 
of the lands. B then lots the land in separate portions to 0, D and E, Subsequently 
B, O, D and E forcibly dispossess A of the land. A may sue J5, 0, D and E in one suit 
for ejectment. The plaintiff being entitled to claim possession of the land aaawhole^ 
the mere fact that G, D and E hold specific and distinct portions of the land under 
different demises from J9, does not make the suit bad for misjoinder of defendants : 
Nundo V. Banomali (1912) 29 Cal. 871 ; Raghunath v, Sarosh (ISdd) 23 Bom. 266. 

(3) Walters v. Green [1899] 2 Ch. 696, given as ill. (4) in the notes to O. 1, r. 1, 
under the head ” Now Rule,” p. 337 above, is also an illustration under this head. 

Joint turong-doers. — Joint tort-feasors may bo sued jointly or severally. Thus 
where more persons than one are concerned in the commission of a wrong, the person 
wronged has his remedy against all or any one or more of them at his option. But if 
the person wronged elects to sue only one ot several joint tort-feasors, he cannot 
afterwards bring a suit against the rest even though the judgment may remain 
unsatisfied (a). 

(n) (1918) 46 Cal. Ill, 124-126 supra. 2 Q. B. 412; Viscount Qort.y.Rowney (1886) 

t (o) hri Raja Simhadri v. Prattipati (1906) 29 17 Q. B. I). 626. 636 ; Universities of 

I Mad. 29. Oxford and Cambridge v. Qeorge Qill and 

I (p) The Bombay-Pertia Steam Company v. Shep- 5on» [18991 1 Ch. 6. 

hard (1888) 12 Bom. 237. is) Brinsmead v. Harrison (1872) L. R. 7 C. P. 

iq) North W. P. Club v. Sadidlah (1898) 20 All. 661 ; Rahxmubhoy v. Turner (1890) 14 Bom. 

497. 416. 

(r) Bee Hannay db Co. v. Smurthwaite [1898] 
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“ 5everally*’' — (1) Certain property held by A is sold under the Madras Rent- O. I» r* 3. 
Recovery Act in separate lots for arrears of rent, and purchased by R, O and D respec- 
tively. A sues Bf O and D to sot aside the sale on the ground that proper notice 
of sale was not given. The suit is not bad for misjoinder of defendants, m^^rely because 
the property was sold to different purchasers. “The proceeding under which the various 
items [of the property] wore sold was one, and the ground upon which the validity 
of the sale was impugned is tho sayne in oaoh case ” {t). To use the words of the present 
rule, tho right to relief claimed is in respect of the same act or series of acts, and there 
is a common question of fact and law, 

(2) A suit is brought by a reversionary heir, on tho death of a Hindu widow, to 
recover from A, B and C throe sojiarate projiertios sold by the widow to A, B and C 
respectively by three separate deeds of sale, on the ground that tho sales were made 
without legal necessity. According to the Madras decisions tlie suit Ts not bad for mis- 
joinder (i/); according to tho Bombay and Allahabad decisions, iti8(r). Those were 
decisions under the old section. Tho question under the i^rosent rule would bo whotlicr 
if separate suits were brought against A, B and C, any common question of law or fact 
would arise. In a recent case under the old Code similar to tho one above their Lord- 
ships of tho Privy Council said : “ Their LordshiiDS think it is at least very doubtful 

whether, upon tho strictest construction to bo placed upon tho Procedure Code, it can 
properly bo said that there was any misjoinder in this case ” {w). In a case under tho 
new Code, where the suit was brought by a reversioner claiming a third share of the 
estate against another reversioner who was in possession of some of the property, and 
against three other persons two of whom were purchasers and one a mortgagee from 
tho widow, it was hold by tho Allahabad High Court that undor the new Code in any 
event it was not a case of misjoinder of defendants (.r). 

‘‘In the alternative.*' — (1) A executes a lease of his land to B for a period of 
two years. At the end of tho first year A sells the land to C. C demands rent for tho 
second year from B. B alleges payment of tho whole rent for two years to A in ad- 
vance. C may sue A and B, praying for a decree against A, if is bo found that B paid 
the rent to A as alleged, or, in tho alternative, against B, if it bo found that B did not 
pay the rent to A : Madan Mohun v. Holloway (1886) 12 Cal. 555 ; Mowji v. Kuverji 
(1907) 31 Bom. 516. 

(2) A purchases certain land from B, and enters into possession. Subsequently ho 
is dispossessed by C who claims to bo tho owner of tho land. A may sue B and C, pray- 
ing for a decree against B for a refund of tho purchase-money if it is found that C is 
the owner, or a decree, in the alternative, against C for possession if it is found that 
C is not tho owner : Serajul Huq v. Abdul liahaman (1902) 29 Cal. 267. 

(3) A, alleging that his agent B lent Rs. 1,000 to C, and that C had denied receipt 
of the money from B, sues B and C, praying for a decree against B, if it is found that 
the amount was not paid to C, or, in the alternative, against G if it is found that the 
amount was paid to him. Tho suit is properly framed, for the “ transaction ” in res- 
pect of which tho relief is claimed is tho same : Meyappa v. Periannan (1906) 29 Mad. 

60; Arnnabhella v. Venkata^wami (1884) 7 Mad. 123. 

(4) A mortgages his property to B. B assigns the mortgage to C who gives notice 
of tho assignment to A, and demands payment from A of the amount secured by the 
mortgage. A says he paid Rs. 200, part of tho mortgage-debt, to B, before the 


(t) Dorasami v. MvXusamy (1904) 27 Mad. 94. 
(tt) Vasudeva v. Kuleadi (1874) 7 M. H. C. 290 
Mahomed v. Krishnan (1888) H Mad. 106. 
(t) Kaehar v. Bai Rathore (1888) 7 Bora. 289 
Ganeshi v. Khairati (1894) 16 All. 279. 


(w) Lala Rup Narian v. Qopal Devi (1909) 36 
Cal. 780, at p. 798, 86 I. A. 103. 

(X) Bal Knshna Das v. Hira Lai (1914) 36 A1 . 
406. 
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O. 1| r, 3 assignment of the mortgage, and that he is not therefore liable for more than the 
balance. B denies the alleged payment. C sues A and B praying for a mortgage- 
deoree in the first instance against A for the whole of the mortgage-debt if the Rs. 200 
has not been paid, and in the alternative^ if the Rs. 200 have been paid, for a mortgage- 
decree against A for the amount of the mortgage-debt less the Rs. 200 and for a decree 
against B. for Rs. 200 by way of damages. The suit is not bad for misjoinder 
of defendants, for the right to the relief claimed is in respect of the same transaction : 
Aiyathurai v. Muhamad Meera 31 Mad. 252; Kovvwri v. Tallapragadha (1910) 

36 Mad. 39, See notes, “ New Rule,’’ ill. (4), p. 337 above. 

Costs where relief is claimed against defendants in the alternative* — 

Where a suit is brought by A against B and C in the alternative, and a decree is passed 
against B with costs, but the suit as against C is dismissed, the Court has jurisdiction 
in a proper case to order B (the unsuccessful defendant) to pay in addition to the costs 
payable by him to A (the plaintiff) the costs of C (the successful defendant). The rule 
has thus been stated by Vaughan Williams, L.J. : “ The proper way is — do not join 
any defendant unreasonably ; if the facts are such that it is reasonable to join them 
both and reasonable to be in a state of uncertainty as to which of the two is the really 
guilty one, then it is part of the reasonable costs of the action that the costs of the ac- 
tion which you have launched against one of those defendants, and who has succeeded 
in defending himself, should bo borne by the man who is to blame (y). In Child v. 
Stenning(z)t Jessel, M. R., dealing with a similar question said : “It appears to mo on 
principle that ho who was the person who caused the litigation, or whose error or 
representation caused it, ought to bo the person to pay the costs of it.” 

A, representing that he isR’s agent, enters into a contract with C on R’s behalf. 
C demands performance of the contract from B, B denies that ho employed A as his 
agent and refuses to perform the contract. C sues A and B for damages and claims 
relief against them in the alternative. The Court finds that A untruly represented 
himself to be jB’s agent. A decree is passed against A for damages, but the suit 
against B is dismissed with costs. If the Court is of opinion that C reasonably (a) 
took proceedings against R, the Court may direct the costs pay abh; by (7 to to be in- 
cluded in the damages payable by A to C (6). 

Appeal. — An appeal lies under cl. 16 of the Letters Patent from an order refusing 
to allow the plaintiff to proceotl in one suit against several defendants on the ground 
* of misjoinder and giving time to the plaintiff to elect against which of the defendants 
ho would proceed. Such an order is a “ judgment ” within the moaning of cl. 15, for 
it is in substance a decision that the suit will not lie as framed, with the result that if 
the plaintiff insists on his alleged rights, the suit will bo dismissed (c). 

Court may give judg- 4. f®®* 28.1 Judgment may be 

mont for or against one or . -.i , 

more of Joint parties. given without any amendment — 

(rt) for such one or more of the plaintiffs as may be 
found to be entitled to relief, for such relief 
as he or they may be entitled to ; 


(y) liefterman v. British Motor Cab Co. Ltd. 

fl0l4] 8 K. B. 181, 187 ; Bullock v. The 
London Oenerat Omnibus Co. [1007] 1 K. 
B. 264 ; 9andsr$on v, Blyth Theatre Co. 
ri0O3J2B:.B.583. 

(») 11 Oh. P. 82,86. 

(a) See Bow v, Davis 1 B. 8 . 280 : 124 


R. R. 630. 

(6) Spedding v. Nevdl (1860) L. R. 4 0. P 12 : 
Hughes v. Oreame (1864) S3 L. J. Q. B- 
336. See Contract Act, 1872, 8. 235. 

(c) Ramendra Nath v. Brajendra Nath (1918 ) 
45 Cal. 111. 
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(6) against such one or more of the defendants^as 
may be found to be liable, according to their 
respective liabilities. 

CL (a) of this rule is to be read with rule I above, and ol. (b) with rule 3 above. 

5. [New. R- S.C., O. |6, r. 5.] It shall not be neces- 
^ ^ sary that every defendant shall be inter- 

JDcfend&nt need not/ be .-i , hit' i* t* 

Interested In all the relief ested as to all the relief claimed in any 

oWmod. • j. T_ • 

suit against mm. 

This rule is to bo road with rule 3 above. It provides in effect that whoro a suit is 
brought against several defendants, the mere fact that every defendant is not interested 
in all the relief claimed in the suit is no ground for objection that the suit is bad for 
misjoinder of defendants. Seo notes to rule 3 above, and cases under the head “ In 
the alternative,” on p. 343 above. 


6. [S. 29, R. S., C. O. 16, r. 6.] The plaintiff may, at his 

option, join as parties to the same suit 
Joinder of parties liable all or any o'f the persons severally, or 
on same contract. jointly and Severally, liable on any one 

contract, including parties to bills of ex- 
change, hundis and promissory notes. 

Several liability on a contract. — This rule is confined to suits on contracts. 
The liabiliy on a contract may be either (1) several, or (2) joint and several, or (3) joint. 
A and J5, each for himself^ agrees to pay Ks. 5,000 to C. Hero A and B are severally 
liable on the contract. C may therefore bring one suit against A and /j, or he may 
bring a separate suit against A and a separate suit against B. These suits may b^ 
brought simultaneously, or they may be brought successively one after the othe;r. But 
if the suit is brought against A, and a decree is obtained against him, and the decree 
is satisfied, C cannot subsequently sue B on the bond. But if the decree remains unsatis- 
fied, he (C) is not precluded from suing B. 


Joint and several liability on a contract. — The legal consequences of 

a joint and several liability on a contract are the same as those of several liability. Thu® 
if A and B pass a bond to G for Rs. 5,000, and the bond provides that A and B 
should jointly and severally iiay the amount to C, C may sue A and B jointly, or he 
may sue them separately, as in the case where the liability is several. 

Joint liability on a contract. — The present rule docs not provide for the case 
of a joint liability arising on a contract or negotiable instrument. The reason is that 
BO far as liability on a contract is concerned, s. 43 of the Indian Contract Act, 1872, 
makes all joint contracts joint and several. It allows a promisee to sue one or more 
several joint promisors as ho chooses, and excludes the right of a j,oint promisor to 
be sued along with his oo-promisors (d). A partnership firm consisting of two persons, 
A and B, purchases from C goods worth Rs. 5,000. The liability of partners is joint. 


tf) JSemsndro v. Rajendrolall (1878) 8 Cal. 853, 
360 ; jAikmidas v. Purahotamdas (1882) 
6 Bom. 700, 701 ; Dick v. Dhunji (1901) 25 
Bom. 378, 886 ; Molilal v. QhelUtbhai (1892) 


17 Bom. 6, 11 ; Muhammad v. Radhe Ram 
(1900) 22 All. 307. 815 ; Narmyana v. Lak- 
shmana (1897) 21 Mad. 256. 


o. I, 

rr. 4-6. 
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O. 1» and B are thQTQioxe jointly liable to pay the price to C* But under s. 43 of the 

ri*. 6f 7* Contract Act C may sue either A or B at hie option. It is not inoiimbont upon C to 
make both A and B defendants. If C sues A alone, and a decree is passed against A, 
he cannot, according to English law, afterwards sue B, though the decree against A may 
remain unsatisfied. The reason is that there is in the case of a joint contract a single cause 
of action which can only be once sued on. The same view has been taken by the High 
Courts of Calcutta, Madras and Bombay. On the other hand, it has been held by the 
High Court of Allahabad, that the effect of s. 43 of the Indian Contract Act, 1872, is to 
make all joint contracts joint and several. Therefore, where C obtained a judgment 
against A upon a joint bond executed by A and By and the judgment remaining unsatis- 
fied, he sued B for the same money, it was held by the Allahabad Court that the suit 
against B was not barred. See Pollock and Mulla’s Indian Contract Act, notes to s. 43, 
under the head ‘‘ Effect of decree against some only of joint promisors.” 

It may be added hero that if in the case put above C sues A alone, A may apply 
under O. 1, r. 10 (2), to have B joined as a defendant, and the Court may make such 
order as it thinks proper. In England it has been held that in an action on a joint con- 
tract against one only of the joint contractors the Court has jurisdiction, without obtain- 
ing the consent of the plaintiff, to make an order requiring the plaintiff to add the other 
joint contractor as a co-defendant, and that where the defendant has set up a reason- 
able case of joint contract, ho has, in the absence of special circumstances showing that 
it should not be made, a prima facie right to an order requiring the plaintiff to add that 
person as a oo-dofendant (c). 

** Parties to bills of exchangee.'' — A draws a bill of exchange upon B payable 
to C or order. The bill is accepted by B. C then endorses the bill to Z), D endorses it 
to Ey and E to F. If the bill, while in the hands of Fy is dishonoured, F may at his 
option sue A (the drawer), or B (the acceptor), or C (the endorser), or D (the endorser), 
or E (tlie endorser), or F may bring one action against all or any of them (/). 

7. [New. R. S. C.. o. 16, r. 7.] Where the plaintiff is in 
doubt as to the person from whom he is 
f entitled to obtain redress, he may ioin 

two or more defendants in order that 
the question as to which of the defend- 
ants is liable, and to what extent, may be determined as 
between all parties. 

Scope of the rule. — Tliis rule applies only where the plaintiff is in doubt as to 
the person from whoni ho is entitled to obtain redress. It does not enable a plaintiff to 
join separate causes of action against different defendants in one action in a case where he 
could not do so under r. 3 above (g). Thus if damage is caused to A’s house, and he is 
in doubt as to whether it was caused by excavation works carried on by a County Council 
or by a Water Company allowing water from its mains to weaken the soil in front of the 
house, A cannot join the Council and the Company in one action, for these are two dis- 
tinct torts. It does not matter that the resulting damage is the same in each case ; 
for it is not the damage that constitutes the cause of action, but the injuria or the 
wrong done by a tort-feasor {h). In such a case the present rule does not apply. The 


(#) Norbury Natzio <Sf Co. v. Oriffliks [1918] 2 
K S 369 

(/) Psstonjsi V. Mirza (1878) 8 Col. 641. 

(j) Thompson v. Landxm County Council [1899] 
1. Q. B. 840, 844. 


ih) Frankenhurg v. Great Horseless Carriage Co. 
[1900] 1 Q. B. 604, 610, explaining Thomp- 
son V. London County Council [1899 
1 Q. B. 840. 
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following, however, is a case to which the rule has been held to apply. If, purporting to O. I , 
act as agent for <7, enters into a charter-party with B for loading J5’b vessel with a cargo. rr 7'> 8* 
The cargo is not loaded, and B sues M for damages, alleging that M had no authority to 
enter into the charter-party as agent for G, Subsequently B finds, upon discovery of 
documents, that it is probable that C did give authority to M to bind him [C7] with the 
charter-party, and applies to add <7 as a defendant. The case is one within this rule 
and C may bo added as a defendant (?’)- 

Costs where relief is claimed aj2:aln8t defendants in the alternative. — 

Seo notes to O. 1, r. 3, under the same head on p. 344 above. 

8. [S. 30; S. 32, fourth para. Cf. R. S. C., O. 16, r. 9.] 

(1) Where there are numerous persons 
One person may Buo or having the Same interest in one suit, one 

defend on bolialf of all in ® r i -i i 

same Interest. oi 111016 OT such persoDS may. With the 

permission of the Court, sue or be sued, 
or niay defend, in such suit, on behalf of or for the benefit 
of all persons so interested. But the Court shall in such 
case give, at the plaintiff’s expense, notice of the institution 
of the suit to all such persons either by personal service or, 
where from the number of persons or any other cause such 
service is not reasonably practicable, by pixbic advertise- 
ment, as the Court in each case may direct. 

(2) Any person on whose behalf or for whose benefit 
a suit is instituted or defend under sub-rule (1) may apply 
to the Court to be made a party to such suit. 

Object of the rule. — This rule is an exception to the general rule that all persons 
interested in a suit ought to be made parties thereto (j). Convenience requires that, in 
suits where there is a community of intoiest amongst a large number of persons, a few 
should be allowed to represent the whole {k), so that trouble and expense may be 
saved (1). 

Applicatlon> of the rule, — The provisions of this rule apply only if (1) the 
parties are numerous, (2) they* have the same interest, and (3) the necessary permission 
is obtained and notice given. ^ 

“ Numerous parties.’' — Where the number of defendants was thirty it was 
held to be numerous (m). It has been hold by the High Court of Madras that a suit can- 
not be brought under this rule on behalf of the general public (n). Following this decision 
the High Court of Calcutta hold in an earlier case that this rule did not apply unless the 
parties were capable of being ascertained, and a suit could not therefore bo brought 
under this rule on behalf of the Hindu community, as “ the whole Hindu community 
18 incapable of ascertainment ” (o). This decision was dissented from by the same 


(t) Bennetts Co., v. MoIlwraUh Co. [1896] 
2 Q. B. 404. 

Gh^ama v. Paiiapsang (1904) 28 Bom. 214. 
(*) Snkhanti v. Induptcram (1806) 8 Mad. H. C. 


Eiralal v. Bhairon (1883) 6 All. 602; Sri- 
nivasa V. Baghava (1900) 23 Mad. 28. 

(m) Andrews v. SaXmem (1888) W. N. 102, [Eng.]. 

(n) Adamson v. Aramutem (1886) 9 Mad.403. 

(o) Sajedur Raja v. Baidj/anath (1893) 20 Cal. 397. 
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O 1 r 8 where it was held that it was not necessary to the application of 

this rule that the parties should be capable of being ascertained (jl'). 

“ Same Interest*’* — It is essential that the parties should have the daws interest 
in the suit. Thus where there are numerous legatees under a will, any one legatee may 
sue the executors on behalf of himself and the other legatees for a discovery of the estate 
of the deceased come into their hands, as they have all the same interest in having the 
will proved (5). Similarly, whore a person dies leaving numerous creditors, any one 
creditor may sue on behalf of himself and the other creditors, as they all have the same 
interest in making out the estate of the deceased as large as possible (r). On the same 
principle of the community of interest, any one rayat of a village may sue the proprie- 
tor of the village for himself and the other rayata for a declaration as against the pro- 
prietor of their general rights (a). Likewise, any one tax-payer may bring a suit against 
a Municipality on behalf of himself and the other tax- payers to restrain the Municipality 
from misapplying its funds (t). 

In Templeton v. Jtuaaell (w), a case under the conesponding English rule, it was 
held that the rule only applies to persons who have or claim some beneficial proprietary 
right which they are asserting or defending in the suit. But this moaning of the word 
“interest” was disapproved by the Kouan oiltords in Bedford {Duke of) v. ElHs{v). 
In the last-mentionod case Lord Macnaghten said : “ It seems to mo that there is no rea- 
son whatever for so restricting the rule. . . . Given a common interest and a common 

grievance a representative suit was in order if the relief sought was in its nature beneficial 
to all whom the plaintiff proposed to represent To limit the rule to persons having a bcTie- 
ficial proprietary interest would bo opposed to jirecedent, and not, I think, in accordance 
with common sense. Take the case of a creditors’ suit which perliaps was the earliest 
instance of plaintiffs being allowed to sue in a representative character. It can hardly bo 
suggested that a creditor has a proprietary interest in the real or personal estate of his 
deceased debtor.” Thus the disciples of a mutt have sufficient “interest” within the 
moaning of this rule to maintain a roiirosentativo suit to declare alienations made by 
the mahant invalid and have the property alienated handed over to the Mahant (ic). 

The expression “same interest” should be distinguished from the expression 
“ same transaction.” What is required under this rule is that the parties should have the 
aame interest ; it is not suiticiont that their interests arise from the same transaction. 
Therefore, where goods of several persons are shipped under separate bills of lading, the 
more fact that the goods of all the persons are lost by the same cause does not entitle 
any one or more of them to bring a representative suit on behalf of themselves and others 
against the owner of the ship (x). But they may all join in one suit under O. 1, r. 1. 

When a caste is divided into two parties, one party being in favour of instituting 
a suit [e. gr., a suit for accounts against the treasurer], and the other consisting of a fairly 
good number being against it, it is not permissible to any member of the party favour- 
ing the suit to institute a suit under this rule on behalf of himself and all other 
members of the caste. The reason is that it cannot be said in such a case that all the 
members have the same interest (y). 


(p) Monmotho Nath v. HarUh Chandra (1906) 
33 Cal. 905, 910-012. 

(^) OeereebaUa v. Ckunder Hunt (1885) 11 Cal. 213. 
(f) The Oriental Bank Corporation v. GoHnd 
(1883) 9 Cal. 604 ; Bbrahimbkai v. Ful- 
bai (1002) 26 Bom. 577. 

(«) Ahmedbhoy v. Balkrxahna (1896) 19 Bom. 391. 
(() Vaman v. Municipality of Sholapur (1898) 
22 Bom. 646. 


(u) [1893] 1. Q. B. 435. 

(t?) [1901] A. C. 1, 8. 

(w) Chidambaranatha v. Nallativa (1918) 41 

Mad. 124. 

(a:) Marht df Co. v. Knight Steamship Co. [1910] 
2 K. B. 1021. 

(y) Harkisandas v. Chhaganlal (1916) 40 Bom. 
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Olffefent Interests. — ^Where, however, the parties have not a common inter- Q j |. g 
ost, they must all be on the record ; thus it is a recognized principle that in a partition * * 

suit all oo-paroeners must be brought before the Court (t). Similarly in a suit for con- 
tribution brought by a promisor, all the promisors bound to contribute must be brought 
before the Court (a). 

Where the plaintiff represents an association or grroup of persons. — 

Where the plaintiff fills a repi^entative character, the provisions of this rule may be 
availed of. Thus the secretary of an association cannot sue alone in respect of a matter 
in which the fiissociation is interested even if he is authorised so to do by a resolution 
of the members of the association. The suit must be brought by all the members of 
the association, or by the secretary on his own behalf and on behalf of the other mem- 
bers under this rule (6). So, if the treasurer of an association misappropriates the funds 
of the association, no ono member can sue alone to recover the amount misappropriated, 
though he may be authorised so to do by a resolution of the association. The suit 
must bo brought by all the members, or by any ono member on his own behalf and on 
behalf of the other members (c). But no suit can be brought under this rule if the 
association is divided into two parties, ono party being for the suit and the other 
against it. In such a case it cannot be said that the two parties have the same interest 
in the suit ” within the meaning of this rule (d). 

Fraudulent transfer. — A suit to set aside a deed of gift or of trust on the ground 
that it is in fraud of creditors must be brought by or on behalf of all the creditors. Such 
a suit cannot bo entertained if it is brought by only some of the creditors (e). 

Suit by a member of a community In his own right* — This rule is an 
enabling rule. It does not debar a member of a community from maintaining a suit in 
his own right, though the act complained of is injurious to the whole community. Thus, 
if Mahomedans belonging to a particular sect are not allowed to use a mosque for prayer, 
any member of the sect entitled to use the mosque may sue as plaintiff to enforce the 
right. It is not necessary that the suit should be brought by him on behalf of himself 
and all other members of the sect entitled to use the mosque. Similarly, any member of 
a community may bring a suit to set aside unauthorized alienations of endowed pro- 
perty or of property belonging to the community, or for the removal of encroachments 
upon such property (/), or for maladministration of property belonging to the 
community {g). 

At what stage of the suit leave should be obtained. — The proper 
course is to obtain permission before the suit is instituted, but there is nothing in 
the rule that if it is not so done, it cannot be granted afterwards. Permission 
under this rule may therefore be granted e^en after the institution of the suit {h). 

Whether the leave should be express. — It has been held by the High 
Court of Calcutta that the leave to sue need not be express : it is enough if it can be 

— ^ . 

(*) Kalikanta v. CfouH (1890) 17 Cal. 006 ; Sadu 7 AU. 178 ; Oulba v. Basanta (1010) 32 All. 

/\ (t8®2) 16 Bom. 608. 284; Dasondhay v. Muhamr.xoid (191*1), 

® V. Rwmdai (1890) 12 All. 110. 33 AU. 660; Ram Chandra v. >»K(1913) 

(t) Mvhammadun ABSociation v. Bdkhshi (1884) 35 All. 197 ; Baiju Lai v. Balah Lai (1897) 

6 All. 284. 24 Cal. 386 ; Mohiumn v. Sayiduddin 

(c) v. Euaen (1898) 22 Bom. 729. (1893) 20 Cal. 810. 

id) Rarh^andoB v. Chhagardal (1916) 40 Bom. (g) Thackersey v. Eurbhum (1884) 8 Bom. 432. 

168, 163. 460. 

(«) BurjojiY. Dhunbai (1892) 16 Bom. 1 : lahivar (h) Fernandez v. Rodriffues (1897) 21 Bom. 784 ; 

V. Devar (1903) 27 Bom. 146; ChaUetrput SrinivaBa v. Raghava (1900) 23 Mad. 

y. M<aiarai Bahadur (1906) 32 Cal, 198 ; 28 ; Chennu v. KrUhnan (1902) 26 Mad. 

Eak%m Lad v. Mooshahar Baku (1907) 34 399 ; Baldeo v. Bit Qir (1900) 22 AU. 269 

Ahmed AH v. AbdtU Majid (1916) 44 CJal. 

(f) Zajaryah Ah v, Bakhtavoar Singh (1883) 6 268, dissenting from Oriental Bank v. 

AU. 497 ; Jawahra v. Akbar EueBoin (1886) Qobind (1888) 9 Oal. 604. 
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' O. 1 1 r. 8. gathered from the proceedings (i)» On the other hand, there is a dictuni of Stuart, C.J., 
in the Allahabad CEise of Hiralal. v Bhairon (j), that the leave to sue must bo express. 

Leave .must be granted o definitely named persons. — Where this 
was not done, the suit was dismissed by the High Court of Calcutta (k), The other 
Courts would probably grant fresh leave in such a case. See notes above, “ At 
what stage, of the suit, etc.” 

“ May be^sued.” — ^This rule applies not only to the case of numerous plaintiffs 
having the same interest, but also to the case of numerous defendants having the same 
interest. Thus where the inhabitants of a village assert a right of way over land be- 
longing to the plaintiff, the plaintiff may, witli tho permission of the Court, sue any one 
or more of the inhabitants on behalf of them all (Z). The consent of the defendants on 
the record is not necessary for this purpose (m). 

“ May defend.*^ — When there are numerous defendants havmg the same interest, 
any one of them “ may bo sued ” on his behalf and on behalf of others. But whore 
this is not done, and all the defendants are on the record, any one defendant “may 
defend” the suit on behalf of himself and the rest with the permission of the Court, 

Who should apply for permission* — (1) Where a plaintiff intends to sue 
on behalf of himself and others, it is tho plaintiff that should apply for tho jicrmission. 
(2) Similarly where a plaintiff intends to sue one defendant for hiiQself and others, it is 
the plaintiff that should apply for the permission. (3) Where numerous defendants 
having tho same interest are all sued, and they are all on the record, and if any one 
defendant is appointed by the other defendants to defend tho suit on behalf of all, it 
is that defendant that has to ai)ply for the permission. 

Notice and^ the object -of it* — Where a person sues, or is sued, or de- 
fends, a suit, on behalf of himself and others, any decree that may bo passed in the suit 
is binding upon them all (s. 11, Explanation VI), unless tho decree has been obtained by 
frau^ or collusion (Evidence Act, 1872, s. 44). It is therefore necessary that notice ot 
the suit should bo given to all th^ parties who would bo bound by the decree, for other- 
wise a person might be concluded by a suit of which ho never may have hoard. It is, 
however, open to any one of tho parties, whoso name docs not stand on tho record and 
who would bo bound by the decree under tho provisions of this rule and sec. 11, to apply 
to tho Court under sub-rule (2) to be made a party to the suit, and the Court will add him 
as a party, 'provided he satisfies the Court that his interest will be seriously prejudiced if 
he is not joined as a party (n). 

Court shall give notice by personal service or by public advertisement* — 

These words show that it is tho dtUy of the Court to cause service of the notice or cauH(‘ 
an advertisement to be published. It is the duty of tho plaintiff, however, to mov<‘ 
the Court for that purpose. But if ho omits to do so, his suit should not be dismissed on 
account of the failure of tho Court to perform tho duties imposed upon it by this rule (o). 

Title of suit* — The title of the suit in su^ oases is as follows [see Appendix 
A, Pleadings, (1) Titles of suits] : — 

A, B, on behalf of himself and all other creditors 1 Plaintiff, 
ofX.Y I 

V8, 

C. D. . . . . . . . . . . Defendant, 


(i) Dhunput V. Pareth (1894) 21 Cal. 180 ; Kalu 

v. Janmean (1902) 29 Ca. 100. 

(j) (1883) 5 AU. 602. 

(k) Kali Ranta v. Qouri Pro$ad (1890) 17 Cal. 

906. But see ( 1016)' 44 Cal. 268. ' 


(1) Chuni Lai v. Itamkisen (1888) 16 Cal. 400. 
ft») AmlMlam v, Bartle (1911) 36 Mad. 418,426. 

7i) Vasonji v, Esmailohai (1909) 34 Bom. 42i). 
o) Mukh Lai Singh v. Jagdeo Tetoari (1908) 36 
Cal. 1021. 
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Decree In a representative suit.-Tho general rule of law is that in suits where 
one person is allowed to represent others as defendants in a representative capacity any 
decree passed can bind those others only with respect to the property, ol those others 
which he can m law represent, and no personal decree can be passed against them 
although the party on record eo nomirte may be made personally liable. This is the’ 

O.l.r.S.is applicable (p). It has conse- 
quently been hold that an injunction in a decree in this class of cases is not binding on 
those who are not actually parties on the record (g). 

Costs in a representative Sult.-As to costs in a representatiye suit, see the 

observations of Marten, J., in the undermentioned case (r). 

behalf of 

hiinself and .9 others, two of whom are C> and D who never applied to the Court to be 
made parties under sub-r. (2), the death of C or i) does not cause the suit to abate (s) 


9. [s. 


Misjoinder 

joinder. 


and non- 


31, R. s. c., o. 16, r. II.] suit shall be defeated 
by reason of the misjoinder or non- joinder 
of parties, and the Court may in every 
t 1 .1 matter in controversy 

bete interests of the parties actually 

is A misjoinder or nou-joinder Of parties 

s not fatal to the suit (t). Whore there is a of parties, the namo of 

the plaintiff or the defendant who has boon improperly joined, may bo struck out under 
.10. sub.r^ (.) bedow, and where there is a non-joinder of persons who are necessary 
partios to the suit, they may be added as parties under the some rule. ^ 

b. ..t »' •“•"I'l 

’ {■ 

Limitation.— This rule should be read subject to the provisions of s. 22 of the 

tuCoratS -J by that section that where, after the insti. 

tut on of a suit, a riow plaintiff or defendant is substituted or added, the suit shall 
ugards time, bo doomed to have boon instituted when lie was so made a jiarty. 

10. [Ss. 27, 32, 33. R. S. C,, O. 16, rr. 2, 11, 39.] p) Where 

suit. In name d wrong 1 instituted iu the name of 

tne wrong person as plaintiff or where it 
T • ,, , doubtful whether it has been institut- 

ed m the name of the right plaintiff, the Court may at any 

SL"/ satisfid that the suit has been instituted 

tUrough a dona fide mistake, and that it is necessary for the 
determination of the real matter in dispute so to do, order 
^ bs-subatituted or added as plaintiff upon 

such terms as the Court thinks just. ^ ^ 


<ol V. Bamid (1911) 30 Mad. 414 

J) CAort V KrUhnamachaH (1889) 

.drayof (1910) 

(r) BAfCOTtet^^^v. kortia (1918)42 Bom.,, 660 , 

(s) Ham Diyal v. Mohammad (1019) Punj. Bee. 


no. 46, p. 115. 

(0 Janokinath v. Ramrunjun (1879) 4 Cal. 949- 
^^^rice Bank of Simla 
i \ a runj. Bee. no. 3, p. 10. , 

(m) See v. Msmt. Makbunesaa (1916) ^ 

Pat. la. J. 408 [a case under O. ^4, r. 1]. 


o. 1 , 

rr. 8-10 



362 


THE FIRST SCHEDULE. 


O. 1, r, 10. (2) The Court may at any stage of the proceedings 

either upon or without the application 
" of either party, and 'on such terms as 
may appear to the Court to be just, order 
#that the name of . any party improperly joined, whether as 
plaintiff or defendant, be struck out, and that the name of 
any person who pught-taharve-been ^medr, whether as plaintiff 
lor defendant, or whose prince before-, the Court may be 
, I necessary in order to enable l;be*T]ourt effectually and com- 
'pletely to adjudicate upon and settle all the questions involved 
in the suit, be added. 

(3) No person shall be added as a plaintiff suing with- 
out a next friend or as the next friend of a plaintiff under 
any disability without his consent. 

(4) Where a defendant is added, the plaint shall, un- 

less the Court otherwise directs, be amend- 
ed in such manner as may be necessary; 
and amended copies of the summons 
and of the plaint shall be served on the new defendant and, 
if the Court thinks fit, on the original defendant. 

(6) Subject to the provisions of the Indian Limitation 
Act, 1877, section 22, the proceedings as against any person 
added as defendant shall be deemed to have begun only on 
the service of the summons. 


&UB-RULE (1 ). 

Sub-rule (1) is the equivalent of s. 27 of the Code of 1882. It oorrespond9 to R. S. 
C., O. 16, r. 2. 

% 

Scops of sub-rule ( i ). — Sub-rule (1) contemplates cases in whioh a suit is brought 
by a plaintiff, and ho subsequently finds out that he cannot get the full relief he seeks 
without joining some other person as co-plaintiff (v), or, where it is found that some other 
person, and not the original plaintiff, is entitled to the relief claimed. In the former 
case, the application (which must be made by the original plaintiff) will be for adding ^ 
and in the latter .for aubstitutiTig that other persq^ as plaintiff. But the. Court must be 
satisfied before the application is granted that the amendment has become necessary 
through a bona fide mistake on the part of the original plaintiff. The mistajte may bo 
either one of fact (v>) ot of law (a:). Where the Court of first instance takes one view of 
tho law and the Court of Appeal takes another, that in itself is evidence of a bona fide 
mistake ( 2 /). 


(p) Ayteough v. Btdlar (1889) 41 0. D. 841. 

(») Duckett V. Ooper (1877) 6 C. D. 82. S'^e Maha^ 
tttia Kcaho Pr(t$ad v. Lai BHj Mohan Lai 
(1917) 2 Pst. 199. where there was no mistake 


at aU. 

(*) Hug^ V. Pump Houh Co. [1902] 2 

^ E!. B. 485. . 

(y) [1902] K. B. 485. at p. 480. $upra. 
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Cases In which amendment has been allowed.^1) Tho Official Assignee O. 1, r. IQ^ 

of Madras constitutes A, B,, Official Assignee of Bombay, his attorney to institute a 
suit on hia behalf in Bombay. ^A. instead of suing as “constituted attorney of the 
Official Assignee of Madras,” sues by mistake ^s “ Official Assignee of Bombay.” The 
plaint may be amended under sub-rule (1) by substituting the former description for 
tho latter : Sar<iarmal v, Arandayal (1897)^11 Bom. 205. 

(2) A Hindu appoints A guardian of tho property of his minor son under his will. 

There is no executor appointed under the will. A , believing that his appointment as 
guardian has the effect of constituting him executor of the will by implication, sues B 
to recover certain property belonging to tho estate of the deceased. Tho Court finds that 
A is not executor by implication. The plaint may bo amended by substituting tho son 
as plaintiff : Seahamma v. Chenna/p^a (1897) 20 Mad. 467. [In this case the amendment 
was allowed in second appeal.] ^ 

(3) A sues B for work done under a contract. B contends that the contract has 
boon assigned by A to (7, and A therefore has no right to sue. A admits the assign- 
ment, but says that the assignment is not absolute but by way of charge only, and that he 
has therefore a fight to sue. It is found that the assignment to C is absolute and that 
there was a bona fide mistake on the part of A in believing that tho assignment was by 
way of charge only. Tho plaint may bo amended by substituting C as plaintiff : Hughes 
V. BnmpHo'nse Hotel Co. [1902 ] 2 K. B. 485. 

In tho last-mentioned case, B objected to the amendment on the ground that, it 
having been found that the assignment was an absolute one, A had no cause of action 
at the time tho action was brought, but tho objection was overruled. Cozens-Hardy, 

L.J., said.: “ It is said that tho rule docs not apply when it is shown that tho plaintiff 
has no right of aetiojif but there are abundant authorities to the contrary effect.” Tho 
cases cited in tho judgment in that case clearly show that the plaint would have been 
allowed to bo amended, if that was tho application, by adding C as plaintiff. This inter- 
pretation of 0. 16, r. 2, of the English Rules, which corresi^onds in wording with sub- 
rule (1) of this rule, would scorn to be opj)Osed to tho view taken by the High Court of 
Bombay. It would seem that tho Bombay Court would not allow an amendment if 
tlio original plaintiff had no right of action at tho time the suit was brought (z). But 
this view, it is submitted, is not correct, and one of tho cases cited by that Court in sup- 
port of its view affirms the contrary (a). In a recent case, the High Court of Madras 
expressly hold that the fact that the original plaintiff has no cause of action does not 
take away tho jurisdiction of tho Court to order tho substitution of anotlier person as 
I)laintiff (5). 

Cases In which amendment not allowed. — It would seem that no amendment 
should be allowed under sub-rule (1), if tho rights in dispute between tho new plaintiff 
and the defendant would not be tho same as those in dispute between tho original plain- 
tiff and the defendant. A suit is brought by an importer of ” Roskopf Patent ” watches 
for infringement of trado-mark, alleging that he has got the exclusive right to use the 
trade-mark injfndia. Tho trade-mark belongs to the manufacturer, and not to the im- 
porter, ^ The importer is subsequently advised that he cannot sue on tho manufacturer's 
trade-mark, and ho theroup6n applies that the manufacturer may be either added or 
substituted as plaintiff. If the manufacturer is made a party, his claim will raise ques- 
..tions as to how far ho is entitled to Hie trade-mark in the country of its origin, and 


(«) Bhanu v. Kashimth (1896) ^0 Bom. 637 ; I (6) Krishna Boi v. The CoUsdor and Qovemmeni 
/ ^ r. Abdul v. Oulam (1896) 20 Bom. 677. Agent, Tanjore (1907) 30 Mad. 419, 

(a) See Ohutd^r v. Oocool (ISSl) 6 Cal. 370. 373. I 

23 
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1 1 r. 10. consequently in India, That would be a case wholly different from that of the impor- 
ter. Can the manufacturer be made a party under these oirotunstances ? The 
question arose in a Bombay case (c). Batty, J., said that the point was one on which 
there seemed to be considerable room for doubt. Eventually the application was 
refused on the ground that it was made too late. 

Upon such terms as the Court thinks it. — Liberty to amend may be 
given upon the terms that the plaintiff should pay to the defendant his costs of the suit 
upto and including the order of amendment, and that the new plaintiff should only be 
entitled to such relief as he could have claimed if the suit had been commenced at the 
date on which he was added as a party (d). 

Consent. — No person can be added or substituted as plaintiff under sub-rule (1) 
without his consent. Thus a company cannot be made a plaintiff in a suit without 
its consent (e). See sub-r\ile (3). 

Limitation. — Section 22 of the Limitation Act provides that when after the insti- 
tution of a suit, a party is avhaiituted or added as a plaintiff or defendant, the date of 
aubatitution or addition is to be deemed, as regards that party, as the date of institution. 
It has been held that this provision of the law relates only to the addition of parties under 
sub-rule (2), and not under sub-rule (1). The result is that a party may be substituted 
or added under sub-rule (1) even after the period of limitation. Thus where an agent 
sued in his own name, and subsequently, at a time when a new suit would have been 
barred by limitation, his principals were substituted as plaintiffs, it was held that the 
suit being the same, the change of parties did not affect the question of limitation ( / ). 

5UB -RULE3 (2) to (5). 

Sub-rules (2), (3) and (5) correspond to s. 32 of the Code of 1882 and to R. S. C., O 
16, r. 11. Sub-rule (4) corresponds to s. 33 of the Code of 1882. 

Old section* — Under the old section 32 there was a distinction between the 
power of the Court to atrihe out parties and the power to add parties. Under that 
section the power to atrihe out parties could only be exercised on the application of a 
party, and that too if the application was made on or before the first hearing, P'fltthe 
power to add parties could be exercised by the Court at any time, and even without any 
application. Under sub-rule (2), the power to strike out as well as to add parties may 
be exercised by the Court at any stage of the proceedings, and even without any application 
by a party. 

** At any stage of the proceedings.’’ — The power to strike out or add 

parties may be exercised at any stage of the proceedings. Thus fresh parties were added 
in one case after a decree had been passed and a reforonco made to the Commissioner to 
take accounts and sell the property (g). In another case fresh parties were added after 
a suit had boon reinstated under s. 108 of the Code of 1882 [now 0. 9, r. 13] [h). In a 
Calcutta case a fresh party was added in a suit for partition after the preliminary 
decree had been passed and the Commissioner had made his report, but before the draw- 
ing up of the final decree (i). Under the corresponding English rule it has been held 
that the Court has jurisdiction to allow amendment even after final judgment, so long as 
anything remains to be done in the actian, though it be only assessment of damages (j). 


(c) Beinger v. Broz (1901) 25 Bom. 43^ 463-65. 

(d) Ayscough v. Bullar (1889) 41 Ch. D. 341, 

846 ; Attomey-Qeneral v. Pontypridd Water- 
mrka Co. [1908] 1 Oh. 388. 

(«) Bam Narain v. Ram Kishen (1911) Punj. 
. Jlec.No. 46, p. 166. 


(/) Ravji V. Mahadev (1898) 22 Bom. 672. 

(g) Vakatchand v. Advooate-t^neral (1871) 8, B 

H. 0. od. 

(A) Tikam Singh v. Kishore (1898) 20 All. 188. 
«) Joiindra v. Bejoy (1906) 82 Cal. 4^. 

(j) The Duke of Bucdeuch [1892] P. 201. 




STRIKING OUT AND ADDING PARTIES, 


365 


Parties when added* — ^A person may be added as a party to a suit in be Q, 1 , r. 1 0* 
following two oases only : — 

(1) when he ought to have been joined as plaintiff or defendant, and is 
not so joined, or 

(2) when, without his presence, the questions in the suit cannot be 
completely decided. 

There is no jurisdiction to add a party in any other case (k). Thus a person should 
not be added as a defendant merely because he would bo incidentally affected by the 
judgment {1). 

Parties cannot be added so as to Introduce quite a new cause of 
action* — A purchased goods from B by sample. The bulk did not correspond with 
the sample, and A thereupon sued B for damages. B contended that he had purchased 
the goods in question from X by sample, and applied that X should bo added as a party 
to the suit, as the question between him (B) and X was the same as the question between 
him (B) and A {viz., whether the goods were according to the sample), so as to relieve 
hind (B) from the necessity of bringing a fresh suit against X in the event of the Court 
holding that the goods were not according to the sample. Held, refusing JS’s 
application, that X was not a person who “ought ” to bo joined as a party to the suit, nor 
was his presence necessary to decide “ the questions involved in the suit.” In this case 
A had nothing to do with X, and to add X as a party would bo to introduce a new cause 
of action which existed only as between B and X. The Court would then have to inquire 
into the circumstances under which JB’s agreement with X was entered into, an inquiry 
with which A had nothing to do (m). 

Parties cannot be added so as to alter the nature of the suit. — 

A sued for his share of the estate of a deceased relative. On an application to have 
other persons interested in the said estate added as parties to the suit, it was held that 
the Court could not add them as partic5S, as to do so would be to alter the nature of the 
suit by converting it into a general administration suit (w). 

A defendant may be made a plaintiff. — A brought a partnership suit 
for accounts against 12 defendants. Ho then settled with most of the defendants, and 
applied to the Court for leave to withdraw the suit or that the suit might bo dismissed. 

Two of the defendants objected to tho dismissal of the suit, and applied that they might 
be made plaintiffs, and that tho plaintiff might be made a defendant and the suit proceed- 
ed with. Tho Court granted tho application (<?). 

Striking out name of party “improperly Joined.^— Tho impropriety ^ 

referred to in this rule is in introducing a party who has no connection with tho relief I 
claimed in tho plaint {p). 

“Who ought to have been Joined. “ — Sub-r. (2) provides for the addition of (1) 
necessary parties and (2) of proper parties. Necessary parties are parties “ who ought 
to have been joined,” that is, parties necessary to tho constitution of the suit without 
whom no decree at all can be passed (q). Proper parties are those whoso presence 
enables the Court to adjudicate ihoro “effectually and completely” (r) see next 
paragraph]. 


(ft) McChmne v. Qyles (No. 2) [1902] 1 Ch. 911, 

918. 

l) Moser v, Maraden [1892] 1 Qb. 487. 

m) Mahomed Badaha v. Nicol (1879) 4 Cal. 865 ; 
^ ^ Raleigh V. Ooschen [1898] 1 Oh. 78, 81. 

(n) Oh Ling Tee v. Awkinifee (1868) 10 W. B. 

86 ; Hitiffu Lai v. Baldeo Ram (1902) 24 
All. 668, 666. 


(o) BdxdjM V. VuUebhoy (1883) 7 Bom. 167. 

(p) Rama Rao v. The Raja of PiUapur (1918) 

42 Mad. 210, 225. 

(«) Kishan Prasad v. Bar Nnrain Singh (1911) 33 
All. 272, 276 [P. 0.] : Shahasaheb v. Sadashiv 
(1919) 43 Bom. 676.681. 

(r) (1919) 48 Bom. 576, 681, supra \ Ouruvayya 
V. Anani (1904) 28 Bom. 11, 17. 
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O. I r. 10# Thus all co-sharers are necessary parties to a suit for partition and they should all 
be joined as parties to the suit. Similarly, in a suit to recover trust property, all the 
trustees must be joined as parties [0. 31, r. 2]. But the Official Assignee is not a 
necessary party in a suit against an insolvent (s) [see 0. 22, r. 10, notes “ Assignment 
of interest,” ills. (3) and (4)]. In a suit to set aside an order for rateable distribution 
all .persons interested in the distribution must be parties to the suit (i) ; see s. 73. See 
notes below, “ Limitation Act.” 

“Whose presence before the Court may be necessary.^— A person 
may be added as a defendant to a suit, though no relief may bo claimed against him, 
provided his presence is necessary for a complete and final decision of the questions 
involved in the suit (w). Such a person is called a proper party as distinguished from 
a 7 icc€S 8 ary party. Thus if a suit is brought by a legatee against an executor for 
a legacy, but the estate is not sufficient to pay all the legacies in full, the executor may 
apply under sub-rule (2) that the other legatees may be made parties, so that if any 
rateable abatement is requisite, the extent of such abatement may bo ascertained in a 
manner binding on all the legatees (v). See notes above, ‘‘ Who ought to have been 
joined.” 

“ Questions Involved in the f ult.“ — This refers to questions as between plain- 
tiffs and defendants, and not to questions which may arise between co-plaintiffs or 
between co-defendants inter se (w). 

Improper addition of plaintiff or defendant.— Sub-rule (2) does not 
enable a Court to override the effect of O. 2, r. 3. Hence if the joinder of a person 
as plaintiff would result in a misjoinder of plaintiffs and causes of action ^ or the joinder of 
a jTorson as defendant would result in a misjoinder of dcfimdants and causes of action, 
the application should bo refused (a;). 

Joint contractors. — See notes to 0. 1, r. 6, “Joint liability on a contract.” 

Consent of person added as plaintiffs. — If any person who ought to have 
been joined as jJaintiff does not consent to join as plaintiff, he may be made a defendant 
in the suit. The proper course is first to require him to join as plaintiff, and if ho refuses 
to join as plaintiff, then to join him as defendant. But the suit should not be dismissed 
merely because ho is joined as defendant without being first called upon to join as 
plaintiff {y) 

Limitation Act, sec. J2, provides amongst other things that when, after the in- 
stitution of a suit, a party is added as a plaintiff or defendant, the date of addition is 
to be considered as regards that party as the date of the institution of the suit. It has 
been held under this section that where necessary parties are not joined within the period 
of limitation, the suit must be dismissed. Necessary parties mean parties necessary to 
the constitution of the suit (z), that is, persons whose joinder is necessary to enable 
the court to award such relief as may bo given in the suit as framed (u). Thus in a suit 
by one of several joint promisees the other promisees are necessary parties for no relief 
can bo given to one of them. The suit is not .perfectly constituted unless all the 
co-promisees join, for the plaintiff can only enforce his claim in conjunction with them. 
If in such a suit the other promisees are not joined within the period of Limitation, the 


(«) QhandmuU v. Ranee (1895) 22 Cal. 259. 

\t) Oowri Prosad v. Ram Ratan (1886) 13 Cal. 155. 
(u) Kashi v. Sadashxv (1897) 21 Bom. 229. 

Cv) Purshottam v. Kala (1902) 26 Bom. 301. 

(to) Har Narain v. Kharag (1887) 9 AU. 447 ; Vithu 
V. Bhima (1891) 16 Bom. 146. 


(x) Kalian v. Ram Ratan (1896) 18 All. 306. 

(y) Payri v. Redamath U899) 26 Cal. 409 ; Bir 

Singh V. Nawal (1902) 24 All, 226, 

(z) Kishan Prasad v. Ear Narain Singh (1911) 

83 All. 272, 276 [P. 0.). 

(a) Quruvayya v. Anant (1904) 28 Bom. 11, 17 . 
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suit must be dismissed (6). Similarly where A, B and C were three partners, and A O. I» 
suedtB only for a partnership account, and C was added as a defendant after the period JQ ( j 
of limitation, the suit was dismissed (c). On the same ground, where a member of a joint * ’ 

Hindu family sued in his own name for a joint debt without making the other members 
parties to the suit, and the defendant raised an objection on the ground of non-joinder, 
and the period of limitation had by that time ex^pired, it was held that it was too late to 
join the other members as co-plaintiffs ^ as the claim was at that date time-barred, and 
the suit was accordingly dismissed (d). And the suit must likewise be dismissed, 
even if the Court of its own motion adds the other members as plaintiffs in circumstances 
such as those mentioned above. The mere fact that the Court of its own motion orders 
that the name of any person be added as a party does not render the provisions of s. 22 
inapplicable to the case (e). There is nothing in sub-rule (2) which frees the Court, 
when acting of its own motion, from the restrictions of the Limitation Act ; in other 
words, a Court, acting undeij sub-rule (2), is bound by the provisions of s. 22 of the Limi- 
tation Act (/). On the other hand, when a suit can be, and is, constituted without 
joining certain persons as parties, and they are subsequently added as parties for the 
benefit of the defendants to ensure them against further litigation, the suit should proceed 
though they are added as parties after the expiry of the period of limitation and the 
Court should award such relief as may be given in the suit as framed : to such a case the 
provisions of s. 22 do not axjply (g). It has similarly boon held that that section does 
not apply when a person is added as a party merely to onablo tho Court effectually and 
completely to adjudicate upon the questions involved in the suit without any relief 
being claimed against him (^). It has also boon held that that section doos not apply 
where a person is joined as a defendant in a suit, and tho Court subsequently orders 
that ho may be added as a plaintiff (i). In a case before tho Privy Council, where 
relief was claimed against a debnttor estate, but no one of the defendants was impleaded 
as representing the estate, and subsequently, though after the expiration of tho period 
of limitation prescribed for the suit, one of the defendants [f.c., a person already a party to 
tho suit] was imiffeadod as aebait and as representing the estate, it was held that s. 22 
of the limitation Act did not apply to the case (j). 

Appeal* — No appeal lies under this Code from any order made under this rule. 

But where the name of a defendant is struck out under this rule on the ground that 
tho plaint does not disclose any cause of action against him, the order operates as a 
decree and is appealable as such (jj). 


11. [s. 32, 6th para. Cf. R- S. C.. O. 16, r. 39.] The Court 

^ ^ ,, may give the conduct of the suit to such 

uct Of suit. o . , T 

person as it deems proper. 


{b) Ttamsehuk v. TtainlaXl (1881) 6 Cal. 815. 

(c) Bamd^tyal v. Jonmejoy (1887) 14 Cal. 701. 

(d) Kalidm v. Nathu (1888) 7 Bom. 217 ; Bal- 

mabai v. Pirhhai (1897) 21 Bom. 680 ; 
Seshan v. Veera (1909) 32 Mod. 284. 

(e) Imam-ud-Din v. Liladhar (1892) 14 All .524. 
(/) Ramkinkar v. Akhil Chandra (1908) 86 Cal. 

iO) Quruvayya v. Anard (1904) 28 Bora. 11: 
Pateehri Partap v. Rudra Narain (1904) 
2« All, 628, afflrraed on app. to P. C. (1910) 
32 All. 241 ; Hazari Mai v. Bhawani Ram, 
a908) 30 All. 638; Thdkur Mani \.Dai 
Rani Koeri (1906) 33 Cal. 1079 • Annam- 
alai V. Murugappa (1914) 38 Mad. 837, 
842 ; Vircfiand \* Kondu (1914) 89 Bom. 


729 ; Shahasaheh v. Sadashiv (1919) 43 
Bom. 676, 680-681. Contra Mathetv- 

8on V. Ram Kanai (1909) 36 Cal. 676, 
687-689. 

(/i) Mahamed Ishaq v. Shaikh Akranid (1908) 12 
C. W. N. 84. 

(t) Khadir Moideen v. Rama Naik (1894) 17 Mad. 
12 ; Na^endrabada v. Tarapada (1908) 35 
Col. 1065; Narsinh v. Vaman (1909) 34 
Bom. 91. Limitation Act, 1908, s. 22 (2), 

C;) Peary Mohan v. Narendra Nath (1906) 32 
Cal. 682, affirmed (t909) 37 Cal. 229, 87 

I. A. 27 . 

(jj) Rama Raov. The Raja of Pittapur (1918) 42 
Mad. 219. 
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12 . [S. 35.] (1) Where there are more plaintiffs than 

one, any one or more of them may be 
authorized by any other of them to ap- 
Beveiai piaintiifB or defen- pear, plead or act for such other in any pro- 

da&ts for others . 

ceeding ; and in like manner, where there 
are more defendants than one, any one or more of them may 
be authorized by any other of them to appear, plead or act 
for such other in any proceeding. 


(2) The authority shall be in writing signed by the 
party giving it and shall be filed in Court. 


13 . 34.]. All objections on the ground of non- 

joinder or misjoinder of parties shall be 
joindMOTmisjZde?. taken at the earliest p ossible opport unity 
• and, in all cases where issues are settled, 
at or before such settlement, unless the ground of objection 
has subsequently, arisen, and any such objection not so taken 
shall be deemed lo*have been waived. 

.^ope of the rule. — This rule refers to two kinds of objections, the one for non- 
joinder of parties .and the other for misjoinder of parties. These objections must be 
taken at the earliest possible opportunity, and, in all cases where issues are settled, at or 
before such settlement, otherwise the objection will bo "deemed to have boon 
waived (A;). It is for .the plaintiff to join all necessary parties to the suit and to exclude 
unnecessary parties. Where the plaintiff fails in this, it is for the defendant to raise 
the necessary objection. 

“Unless the s:rpund of objection has subsequently arisen.” — 

These words are now. Wften the ground of objection has arisen subsequent to the 
settlement of issues, the objection may be taken even after the settlement of issues. In 
fact, it was so held under the old section though the words “ unless the ground of objec- 
tion has subsequently arisen” did not occur in that section. Thus if a co-parcener or 
a reversioner or a remainderman is bom after the settlement of issues in a suit to which 
he is a necessary party, the defendant may object to his non-joinder, though it bo after 
the settlement of issues, if the plaintiff does not ^ko steps to join him as a party to the 
suit. Thus in a partition. suit all co-parceners must be joined as* parties, even though 
some -of them may bo born after the institution of the suit. Similarly, where a*. woman 
who is a party ‘to a suit is married after the settlement of issues, and the nature of the 
suit is such that the husband i.^se. inocessary party to it, the plaintiff should take steps to 
have the husband made a party to the suit, otherwise the defendant may object for 
non-joinder of tho husband, though it be after the settlement of issues (i). 

As to misjoinder of causes of action, see O. 2^ r. 7. 


\3cyObhoy v. Ewry Chum (1882) 8 Cal. 277 
Paramasiva v. Krishna (1891) 14 Mad 

408; PurahoUam v. Kola (1902) 26 Bom. 




301. ^ 

(Z) Modhe v. Dongre (1881) 6 Bom. ‘^OOk 



359 


OKDER II. 


Frame of Suit, 

1. [S. 42,] Every suit shall as far as practicable be 

„ , . framed so as to afford ground for final 

Frame of suit. t 

decision upon the subjectg mjiisp;^e and 
to prevent further liti gati o n concer ni ng t hem. 

From this rule road with rule (2) below, the intention of the Legislature appears to 
be that as far as possible all matters in dispute between the parties relating to the same 
transaction should be disposed of in the same suit (m). 


2 . [S. J3.] (1) Every suit shall include the' whole of 

the* claim which the -'plaintiff is entitled 
data* *° *^® to make in respect of the cause of action ; 

but a plaintiff may relinquish any portion 
of his claim in order to bring the suit within the jurisdiction 
of any Court. 


(2) Where a plaintiff omits to sue in respect of, or inten- 
’ tionally relinquishes, any portion of his 
Relinquishment of part of claim, he shall not afterwards sue in 
respect of the portion so omitted or relin- 
quished. 


(3) A person entitled to more than one relief in respect 
of the same cause of action may sue for all 
or any of such reliefs ; but if he omits, 
except with the leave of the Court, to sue 
for all such reliefs, he shall not afterwards sue for any relief 
so omitted. 


Explanation . — ^For the purposes of this rule an obliga- 
tion and a collateral securit]^^' for its performance and supce'-sive 
claims arising under the same obligation shall be deemed 
respectivelv to constitute but one cause of action. 

Illustration, 


A lets a bouse to a yearly rent of Rs. 1,200. The rent for the whole of the 
years 1905, 1906 and 1907 Is due and unpaid. A sues B in 1908 only for the ront duo 
for 1900. A shall not afterwards sue B for the rent due for 1906 or 1907. 


(m) Sarat Chand v. Mohun Bibi (1898) 26 Cal. i 
371. also RamoBwami v. VythincUIia 

(1903) 26 Mad. 700, 764-766 ; jaasilamania \ 


V. Thiruvengadam (IQOSf 31 Mad. 385 
304-306. 


O. 2, 
rr. 1, 2. 
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O. 2, r. 2. • Changes In the section ^Tho words “obtained before the first hearing” 

after the words “the leave of the Court” [see sub-rule (3)] have been omitted. The 
words “and successive claims arising under the same obligation” have been added 
into the Explanation. The illustration has been expanded as so to comprise the case 
of rent due for a period suhsc^ucnt to the one for which the suit is brought. 

Cause of action. — For the definition of cause of action see notes to s. 20, “Cause 
of action, ” p. 86 above. 

Splitting; of claim* — The object of the rule is, to use the language of r. 1, “ to 
prevent further litigation. * For that purpose the rule provides that every suit shall 
include the whole of the claim which the plaintiff is entitled to make in respect of the 
soTtic cause of action. He shall not be entitled to split his cause of action into parts, and 
bring separate suits in respect thereof. If he omits to sue in respect of, or intentionally 
rdinquisheSi any portion of the entire claim arising from the same cause of action, he will 
be precluded from suing in respect of the portion so omitted or relinquished, though he 
may allege in his plaint that he intends bringing a second suit for the portion omitted (n). 
But a plaintiff will not be said to have omitted to sue in respect of a portion of his claim, 
within the moaning of tliis rule unless ho was, at some time prior to the suit, aware or in • 
formed of the claim or of the facts which would give him a cause of action (o). If the 
plaintiff was aware of the claim, and omitted to sue in respect thereof, he could not 
afterwards sue in respect thereof, though the omission was accidental or involun- 
tary (p). For the definition of cause of action, see notes to s. 20, “Cause of action,” 
p. 86 above. 

Illustrations, 


(1) A owes B Rs. 2,200. B may relinquish Rs. 200 to bring his suit within the 
jurisdiction of a Presidency Small Cause Court, and may sue A in that Court for 
Rs. 2,000. Here the relinquishment being intentional, B cannot afterwards sue A for 
Rs. 200, the portion relinquished. But if the suit is transferred, on u4’s application, 
to the High Court, B may add Rs. 200 to his claim, the High Court having jurisdiction 
over the entire claim ; Ramlall v. Bhajahari (1895) 1 C. W. N. 32. 

(2) A Mahomodan wife sues her husband to recoverproperty belonging to her in- 
cluding Government paper of the value of Rs. 10,000, and a decree is passed in her 
favour. She afterwards sues the husband to recover from him Government paper of the 
value of Rs. 500, alleging that she omitted to include the same in the previous suit by 
an oversight. The suit is barred, for she was aware of her claim when she brought the 
previous suit : Buzloor Ruheem v. Shumsoonnissa (1867) 11 M. I. A. 651. 


(3) Where a promissory note is payable by instalments, and two or more instal- 
ments have become due, and the holder of the note sues only for one of the instalments 
and omits to sue for the other instalments, he cannot afterwards sue for those instal- 
ments: Mackintosh v. Qill (1874) 12 B. L. R. 37. 

(4) A accompanies B, a pleader, to Hardwar, as R’s medical attendant, for which 
Ra. 1^300 become due to him as his fees, B passes a promissory note to A for Rs. 700, 
and agrees as tot the balance of Rs. 600 to do certain legal work for A. B dies 
without doing the legal work undertaken by him. A sues C, R’s son, upon the 
promissory note, and a deotee is passed for him. He then brings another suit against C 
to recover the Rs. 600, alleging that the legal work which B had agreed to do for him had 
not been done. The suit for the recovery of Rs. 600 is barred : Preonath v. Biahnath 
(1907) 29 AIL 266. The above decision has been dissented from by the High Court of 


( ‘M.'N Meikund v. Karats (1898) 20 Cal 822, 

\o] vSav. Krish^ami (1888) 6 Mad. 344; 
Amonoi V imdad Ho#<n( 18 S 8 ) 15 Cal 8^. 
16 I. A. 106 ; Sankaran v. Parpa!ht (1898 ) 


19 Mad. 145 ; Batul Kuntoar v. Jlfunni Lai 
(1910) 28 All. 626. 

(p) Bwdoor Ruhsem v, (1876) 11. 

M. I. A. 661, 604-6Q6. 
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Madras, on the ground that if several promissory notes are executed for portions of thev O/ 2> r» 2. 
same debt, each promissory note creates a distinct cause of action on which a separate 
suit may be brought: Anantanarayana v. Savithri (1911) 36 Mad. 151, 158. 

(6) Set-ojf. — A sues B for Rs. 200. As against the said claim, B claims to set off 
Rs. 200, being part of a sum of Rs. 1,200 alleged to be due to him by A^ but omits to 
counterclaim from A the balance of Rs. 1,000. B cannot afterwards sue A to recover 
Rs. 1,000; Nawbut v. Mahesh (1905) 32 Cal. 654. 

(6) Continuous account. — When a tradesman has a bill against a party for any 
amount in which the items are so connected together that it ai)pears that the dealing 
is not intended to terminate with one contract, but to be continuous, so tliat one item 
if not paid shall be united with another and form one continuous demand, the whole 
together forms but one cause of action and cannot be divided : Bonsey v. Wordsworth 
(1856) 18 C. B. 325, 334 ; Kedar Nath v. Denobundhu (1915) 42 Cal. 1043. 

(7) Omission of portion of a claim in a suit against one of several promisors. — The oinis 
sion of a portion of a claim in a suit against one of several promisors is no bar to a 
subsequent suit against another promisor in respect of the portion so omitted. A lets a 
house to B and (7 at a yearly rent of Rs. 1,200. The rent for the whole of the years 
1905, 1906 and 1907 is due and unpaid. A sues B in 1908 for the rent due for 1907. ’ A 
cannot afterwards sue B for the rent duo for 1905 or 1906, but he can sue C for the rent 
due for those two years (g). See the illustration to the present rule. 

Explanation to the Rule ; — 

A. Obligation and collateral security for its performance. — The Explanation to the 
pF(58ont rule is not intended to be an illustration of the foregoing provisions, but a sub- 
stantive enactment, making an obligation and a collateral security for its x^erformance 
(which would otherwise bo two independent causes of action) one cause of action for the 
purposes of the rule (r). See notes below, “ Exceidions to the rule against sxditting 
of reliefs.” 

B. Successive claims arising under the same obligation constitute a single cause of 
action. — The words “successive claims arising under the same obligation” have been 
added into the Explanation, and the illustration to the rule has boon oxi^anded, to give 
eltoct to a Calcutta decision where it was held that a claim in resx^oct of all arrears of rent 
constitutes a single cause of action (s). The illustration shows that if rent has become 
due for the years 1905, 1906 and 1907, the landlord can bring only one suit for the 
whole of the rent in arrears, and that if he sues for the rent duo for a x^articular year 
only, ho will bo precluded from suing for the rent duo for tho other years. It must, 
however, to bo noted that though this rule precludes tho landlord from bringing a 
fresh suit for rent not included in tho former suit, it does not x^revent him from adopt- 
ing any other remedy tho law gives him to recover the rent. Thus though in the case 
Xmt in tho illustration the landlord cannot sue for the rent duo for tho year 1905 or 
1907, he can distrain for tho rent due for those years {t). See also ill. (7) above. 

Interest duo on a mortgage or on a promissory note, maintenance, malihana, &c., 
are other instances of “ successive claims arising under the same obligation.'' 

Distinct causes of action* — If the cause of action in tho subsequent suit is 
different from that in the first suit, the subsequent suit is not barred (a). What the 

(?) Ramanjutu v. Aravamudu (1909) 33 Mad. (0 Eswara Doss v. Venkataroyer (1898) 21 Mad. 

/ N 236. 

Kn Payana v. Pana Lana (1913) 41 I. A. 142, (u) MvUick v. Sheo Pershad (1896) 23 CaJ. 821, 

/ ^ ^ 825. 

U) Taruck Ohundtr v. Panchu (1881) 6 Cal. 791. 
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2 , r« 2* r'll® requires is that every suit shall include the whole of the claim arising from one and 
the same cause of action^ and not that every suit shall include every claim or every cause 
of action which the plaintiff may have against the defendant (u). When the question 
is whether the cause of action in the subsequent suit is identical with that in the first 
suit, one great criterion is whether the same evidence will maintain both actions (w). 
For the definition of cause of action, see notes to s. 20, “ Cause of action,” p. 86 above. 

Illustrations, 

(1) Ay claiming as his father a heir, sues B for possession of certain lands. He then 
sues Cy also as his father's hziry for possession of another plot of land. The second suit 
is not barred, for the causes of action in the two suits are entirely distinct, and, more- 
over, the suits are against different individuals: Danipanaboyina v. Addala (1902) 25 
Mad. 736 ; Narayan v. Shajnrao (1903) 27 Bom. 379. 

(2) A suit brought by some members of a joint Hindu family against other mem- 
bers of the same family for partition of joint family property does not bar a second suit 
by the same plaintiffs for partition of other f)roperty belonging jointly to the family and 
strangers : Purshottam v. Atinaram (1899) 23 Bom. 597. 


(3) A sues B for specific performance of an agreement for the sale to him of B'q 
land, and obtains a decree. In execution of the decree A is put in possession of a portion 
only of the land as it is found that the rest of the land did not belong to By but to B’s 
son. A subsequent suit by A against B for recovery of an aliquot portion of the price 
to the extent of the son’s share is not barred under this rule, the cause of action being 
entirely distinct: Venkatarama v. Venkata (1901) 24 Mad. 27 ; Parangodan v. Perum- 
toduka {1904:) 27 Mad. 380. 


(4) A suit by a Mahoinedan widow for doiver is no bar to a subsequent suit by 
her for a declaration of her right to j)ossess for life her husband’s estate in accordance 
with a i^roved local custom : Mahomed v. Ilasin Barm (1894) 21 Cal. 157, 20 I. A. 155. 

(5) A suit to eject a tenant holding under a lease is no bar to a subsequent suit 
against him for rent under the same lease : Subraya v. Rathnavelu (1909) 32 Mad. 33(h 


(6) The dismissal of a suit for a declaration of title on the ground that the plaintiff 
was not in possession is no bar to a subsequent suit for 'possession : Darbo v. Kesho Jtai 

( 879) 2 All. 356; SarsnH v, Kunj Behari Lai (1883) 5 All. 345; Jivunti Nath v. Shih 
Nath {ISS2) 8 Cal. 819 ; Mohan Lall v. Bilaso (1892) 14 All. 512. Similarly the dismissal 
of a suit for an injunction to restrain the defendant from interfering with the plaintiff’s 
jiossession of certain land on the ground that the plaintiff was not in possession is no 
bar to a subsequent suit for possession: Bande Ali v. Ookul Misir (1911) 34 All. 172. 

(7) A sues B upon a promissory note, but the action fails owing to a material alter- 
ation in the note, A is not precluded from subsequently suing B on the original caui:e 
of actlony i.c.y from suing B to recover the consideration for which the note was given. 
The w causes of action are quite distinct : Payana v. Pana Lana (1913) 41 I. A. 142 ; 
Beni B m v. Ram Chandar (1914) 36 All. 560. See also Bhag Bhari v. Qujar Mai (1917) 
I'nnj. Bee., no. 63, p. 230. 


(8) Ay alleging that ho is entitled to one moiety of a piece of land and that B js 
entitled to the other moiety, and alleging further that B, falsely claiming the ownership 
of the whole land, demolished the structures standing on A'e moiety of the land and 


(v) PUtapur Raja v. Suriya Pau (1884) 8 Mad, 
520, 524, 12 I. A. 116, 119; Amanatv, 
Imdad (1888) 15 Cal. 800, 16 I. A. 106; 
Hanuman v. Hanuman (1892) 19 Cal. 123, 


18 I. A. 158 ; Payana v. Pana Lana (1913) 
41 I, A. 142, 148. 

iw) Sonu\ fiaAiniftai (1916) 40 Bom. 851, 366. 
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dispossessed A of his moiety, sues B for damages for demolition of the structures and Q 2 r, 2i 

appropriation of the materials. A decree is passed in the suit for A. Subsequently A, * 

alleging that after the demolition of the structures B had been occupying the entire 

property to the exclusion of A by denying A’s title thereto, sues B for a declaration of 

title to one moiety of the land and for separate possession thereof. Hero the cause of 

action is the act of dispossession, and it being the same in both the suits, the second suit 

is barred under this rule : Khardah Company Ltd. v. Durga Charan (1919) 46 Cal. 640. 

For other cases see foot-note (x). 


First suit for possession, subsequent suit for mesne profits . — ^Thero is a conflict of 
decisions as to whether a suit for possession of land is a bar under this rule to a subse- 
quent suit for mesne profits of such land accrued due prior to the institution of the suit 
for possession (y). The Courts that have hold that a suit for possession is no bar to a 
subsequent suit for mesne profits proceed on the ground that the cause of action for 
possession is not the same as the cause of action for mesne i^rofits. Those Courts there- 
fore have also hold that a suit for mesne profits is no bar to a subsequent suit for 
possession {z). But a suit for possession, it has been hold, is no bar to a suit for mesne 
profits accrued due subsequent to the suit for possession (a). See O. 20, r. 12. 

First suit for interest due on a mortgage, second suit for principal. — Whore the principal 
secured by a mortgage has become due, and the mortgagee sues for interest only, the 
suit for interest is a bar to a subsequent suit for principal (6), unless there is a separate 
covenant for the payment of interest secured in a sep>arate manner, e, g., a covenant 
enabling the mortgagee to sue for overdue interest without calling in the principal after 
the date fixed for the payment of principal (c). 

First suit for produce payable under a mortgage, second suit for possession . — By a 
moitgago bond it is provided that the mortgagor should pay a share of the produce 
of the mortgaged land to the mortgagee every year, and that in default the mortgagee 
should have the right to take possession of the land. A suit by the mortgagee in 1897 
for the value of the produce of the land for 1896 is a bar to a subsequent suit for 
possession on the mortgagor’s failure to pay the produce for subsequent years. The 
mortgagee ought to have claimed possession in the first suit {d). The correctness of 
this decision is open to question. 

Properties held under separate tillers. — A plaintiff is not bound to include in the same 
«uit separate properties held by different persons under different titles (e). But ho 
ts bound to do so if the properties are held by the same defendant though under differ- 
ent titles (/). 


Different causes of action arising: from the same transaction. — This 
in o does not require that when several causes of action arise from one transaction, the 


(■^) V. LaPi (1904) 28 Bora. 447 : Ch 

v. Kakkath (1902) 25 Mad. 66\ 
An V. Muhammadi (1910) J 

j ^ fflrst suit for prompt dower, booot 
dower] ; A’onw v. Bahimb 
(1916) 40 Bom. 351; Ram Harakh 
(1916) 38 All. 217 [partition sul 
relating to properties In dltferent districts 
Singh v. Bhagwan Sahi (191 
n aio\ « ® *’ Das v. Balak Ra 

no. 104, p. 353 ; Quli 
jp. 366^’ (1916) JPunj. Reo. no. 8 

V- <1.891) 19 Cal. 615; Poonnar, 
*1 (1916) 38 Mad. 8S 

17 Banar8iPra8adil89\ 

(2) v.^G'iuiri Sunkur (1882) 9 Co 

^83 , Txrupati V. Narasimha (1888) 1 


Mad. 210. 

(a) Sheo Kumar v. Naraindaa (1002) 24 All. 

601. 

(fr) Hikmatulla v. Imam AH (1890) 12 All. 20.3. 
See also Muhammad Zakaria v. Muham- 
mad (1917) 39 All. 606. 

(c) Yashvant v. Vithal (1895) 21 Bora. 267; 

Kishen Narain v. Pala Mol (1918) Puuj. 
Boc. no. 88, p. 291 ; Natha Singh v. Chunilal 
(1018) PunJ. Roc. no. 69, p. 230 [when 
interest was made payable in the shaije of 
rent under a separate writing in the nature 
of leave]. See also Davidson on Conveyan- 
cing, 3rd ed., Vol. n, Part II, p. 691. 

(d) Ohhabil Das v. Mason (1914) P. R. no. 4. 

(e) Biado Bibi v. Ram Chandra (1919) 41 All. 583. 
(/) Marti v. Bhola Ram (1893) 16 AH. 165 [F. 

B.]. 
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O. 2t r. 2« plaintiff should sue for all of them in one suit. What the rule lays down is that where 
there is om entire co^use of action, the plaintiff cannot split the cause of action into parts 
so as to bring separate suits in respect of those parts. As observed by their Lordships 
of the Privy Council in Pay ana v. Pana Lana {g), the rule “ is directed to securing the 
exhaustion of the relief in respect of a cause of action, and not to the inclusion in one and 
the same action of different causes of action, even though they arise from the same transac- 
fiow.” This may be illustrated by the English case of Brunsden v. Humphrey {h). In 
that COSO A’s cab came into collision with JS’s van. The collision caused (1) damage to 
.4*8 cab, and (2) bodily injury to A, A sued B for damage done to his cab, and B paid 
into Court the amount claimed. Subsequently A brought another action against B 
for the bodily injury sustained by him. B pleaded that A was precluded from bring- 
ing a separate action for the bodily injury. The Court hold that A was not so precluded. 
In this case the transaction that occasioned damage to the cab and bodily injury to A 
was the same, but the cause of action in respect of damage to the cab w^as distinct from 
that for injury to the person. A, therefore, had the option to join in one action the 
claim for damage to the cab and that for injury to the person, or to bring two distinct 
actions in respect of the two causes of action. So long as the causes of action are dis- 
inct, it is competent to a party to bring as many actions as there are causes of action 
even though all the causes of action may arise from the sarrie transaction. But A can- 
not bring one action for damage to one part of the cab, and then another action for 
damage to another part of the cab, for this would be to split the cause of action. Nor 
can he for the same reason bring one action for damages for bodily injury to certain 
limbs of his body and subsequently another action for injury to other limbs. Upon 
the same principle, where A agreed to purchase 10 bales of yarn from B, and took deli- 
very of 7 bales, but failed to jjay the price of those bales, and as regards the remaining 
3 bales refused to take delivery thereof, it was stated by Garth, C. J., in Anderson v. 
Kalagarla (i), that a suit by B against A to recover damages for failure to take delivery 
of the three bales was not a bar to a subsequent suit by B to recover from A the price 
of the 7 bales. The learned judge held that a claim for the price of goods sold was a 
cause of action of a different nature from a claim for damages for the non-accej)tanco of 
goods, and the fact that both the claims arose under the same contract did not consti- 
tute them one and the same cause of auction. Wilson, J., expressed a different opinion, 
stating that the claims having arisen under the same contract, the cause of action was 
but one, and that the subsequent suit was therefore barred. The opinion of Wilson, J- 
was followed in Duncan v. Jeetmiill {j), which also was a case of breach of one and the 
same contract. These two coses show that all existing breaches of the same contract 
must be joined in the same suit ; but they have been hold not to apply to the case where 
there are tivo separate contracts, though contained in the same instrument (k). Thus 
where it is expressly provided by an indent that each monthly shipment and item should 
bo treated as a separate contract, the plaintiff is entitled to bring a separate suit for 
damages (1) in respect of each shipment. See notes below, “He shall not afterwards 
sue in respect of the portion so omitted.” 

In this connection wo may mention a point which was left open by their Lordships 
of the Privy Council, namely, whether a mortgagee who holds several mortgages on the 
same property can treat them, with respect to the provisions of this rule, as separate 
causes of action, or whether he must bring one suit on all the mortgages (m). Tins 


(g) (1913) 41 I. A, 142, 148. 

(/i) (1884) 14 Q. B. D. 141. 

(i) (1886) 12 Cal. 339. 

(j) (1802) 19 Cal. 372. See also Raja BaMdur 

V. Rajeevappa (1909) 11 Bom. B. R. 46. 

(fc) TasJtvant v. Vithal (1906) 21 Bom. 267, 271. 


See also Umed v. Pir Saheb (1883) 7 Boin. 
134. ^ , 

(Z) VolkaH V. Subju (1896) 19 Mad. 304 ; Mandat 
db Co., V. FaziU (1914) 41 Cal. 826. 

(m) Sri Gopal v. Pirthi Singh (1902) 24 All. 4-9, 
39. 20 I. A. 118. 
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question has since been decided by the Indian Courts, as to which see notes to s. 11 Q, 2> r. 2« 
under the head, “ Application of the above rules to suits on mortgage,” p. 44 above. 

Where a plaintiff omits to sue in respect of any portion of his claim.*’ 

This rule refers to a case where a suit has been filed and the plaintiff omits in such suit 
to sue in respect of a portion of the claim (ti). It does not apply where no suit has been 
filed at all, as where a plaint is returned to the plaintiff for presentation to the x^roper 
court and the plaintiff does nothing further in the matter (o), nor does it apply where a 
suit is filed and subsequently withdrawn without the leave of the Court under 0. 23, r 
1, below (p). 

** He shall not afterwards sue in respect of the portion so omitted.*’ — It 

has been hold by the Calcutta High Court that the x>resent rule refers to a case where 
tliere has been a suit in which there has been an omission to sue in respect of portion of 
a claim and a decree has been passed in that suit. So long as no decree is passed, a 
second suit in respect of the portion so omitted is not barred. It follows from this that 
where a suit brought in resj^ect only of a portion of a cause of action has not been 
hoard and decided, the Court may allow the x>laint in the suit to bo amended by adding 
the omitted portion of -the claim (g). Similarly if such a suit is withdrawn under 0. 23, 
r. (1) (2), with liberty to bring a fresh suit, the plaintiff may include in the fresh suit 
tlic x^ortion that was omitted in the suit withdrawn by him (r), 

A sues B in ro.sx)ect of a x^ortion only of a cause of action. Pending this suit A brings 
another suit against B m r()spect of the remaining x^ortion of the same cause of action. 

According to the Calcutta decision cited above neither suit is a bar to the oth#r so long 
as no decree is passed in either suit. It is open, therefore, to A to rectify his error in 
bringing two suits in rcsxx*ct of the sauio cause of action by axiplying for leave to amend 
the xfiaint in cither suit by adding the omitted x>ortion which forms the subject-matter 
of the other suit, and then withdrawing the other suit under 0. 23, r. 1(1). The Courts 
however, have gone further and held that if in such a case A is allowed to withdraw 
from either suit with liberty to bring a fresh suit under s. 23, r. 1 (2), lie is entitled to 
bring a fresh suit by virtue of the leave granted to him, thougli the other suit has bee n 
('arried to a decision (s). 


Omission to sue for one of several reliefs. — Wliero a iicrson is entitled 
to more than one relief in rosxicct of the same cause of action y ho may sue for all the reliefs, 
or ho may sue for one or more of them and reserve his right with the leave of the Court 
to sue for the rest (t). If no sueli leave is obtained, he will be x>rocludcd from afterwards 
Muing for any relief so omitted {u). But if the right to the relief in resxiect of which 
a further suit is brought did not exist at the date of the institution of the former suit, 
the subsequent suit is not barred (e). The leave of the Court must bo obtained at the 
time of the institution of the suit. The leave, if granted, is good even if the x>ecuniary 
value of the relief allowed to bo omitted from the suit exceeds the pecuniary limits of 
the Court granting the leave {w). 


Illustrations, 


(1) A lets his land to B for a x^eriod of five years, on condition that if B fails to 
pay the rent every year, the lease should bo void. B fails to pay the rent duo for the 
second year. Hero A is entitled to two reliefs, namely, to sue B {!) for recovery of the 


V. Janaki (1918) 46 Cal. 305, 316. 
o) 6u66a V. Hama (1917) 40 Mad. 291. 

(1887) 10 Mad. 160. 

7) (1918) 46 Cal. 306, 316, 8upra. 

Ba^n Lai v. Snmati Baran (1894) 17 All. 

/ \ 

y) Qhulam Muhammad v. Nur Khan (1917) 


Pnnl. Roc. no. 66, p. 237. 

(t) Pestonji v. Abdool (1881) 6 Bom. 468. 

(u) Abdul Hakim v. Karan Sing (1916) 37 

All. 646. 

(v) Piari v. Khiali Ram (1881) 3 All. 857. 

(w) Muhammad Fayaz v. Kallu Singh (1910) 33 

All. 245. 
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rent, and (2) also for possession of the land on the ground that the lease has become 
r, 2. void, and he may sue for both these reliefs. If he sues for rent only, and does not 
reserve his right with the leave of the Court to sue for possession, he cannot afterwards 
sue for possession : SvJbbaraya v. Krishna (1883) 0 Mad. 169. Similarly if he sues for 
possession only, and does not reserve his right with the leave of the Court to sue for 
arrears of rent, he cannot afterwards sue for the rent ; Kashinath v. Nathoo (1914) 38 
Bom. 444. 

(2) A agrees to sell his land to B, B sues A for specific performance of the agree- 
ment, and obtains a decree. B then sues A for possession of the land. Is the suit for 
possession barred under this rule ? Yea, according to the decision in Narayana v. Kanda- 
aami (1899) 22 Mad. 24, the reason given being that the right to possession arises coin- 
cidentally with the right to the execution of conveyance. No, according to the decision 
in Krishnammal v. Soundataraja (1913) 38 Mad. 698, the reason given being that the 
right to possession accrues only on the execution of the deed of conveyance. 

(3) On 1st March, 1906, A enters into an agreement with B for the sale of his lands 
to jB, the sale to bo completed on 1st August 1906. It is agreed that B should pay part 
of the purchase -money on the date of the agreement, and that A should, on such pay- 
ment being made, put B in possession of the land. B pays part of the purchase -money 
and A puts him in possession. The sale is not completed on 1st August owing to certain 
differences between the parties. On 15th August, A forcibly removes B from the land, 
and enters into possession. Thereupon B sues A for possession^ but omits to sue for 
specific performance of the agreement for sale. B cannot afterwards sue A for specific 
performance: Rangayya v. Nanjappa (1901) 24 Mad. 491, 28 I. A. 221, with facts 
slightly varied. 

(4) The dismissal of a suit for a declaration of title under s. 42 of the Specific Keliel 
Act, 1877, on the ground that the plaintiff not being in possession ought to have prayed 
for possession also, but had omitted to do so, is not a bar under the present rule to a 
subsequent suit for a declaration of title and/or possession, though based on 'the same 
title ; the reason given is that the cause of action in the second suit is not in such a cai^o 
entirely the same as that in the first suit : Jibunti v. Shile Nath (1882) 8 Cal. 819 ; Nowo 
Singh v. Anand (1885) 12 Cal. 291 ; Mohan Lall v. JBiiowo (1892) 14 All. 512 ; Sayed Suk- 
man v. Bontala (1913) 38 Mad. 247. 

Exceptions to the rule against splitting of reliefs — 

1. Order 34, rule 14. — Sub-rule (3) provides that whore a person entitled to more 
than one relief in respect of the same cause of action omits, except with the leave of thC' 
Court, to sue for all such reliefs, h© cannot afterwards sue for any relief so omitted. Ac - 
cording to this sub-rule, if a mortgagee sues the mortgagor on the personal covenant 
to repay the mortgage -debt, and omits to sue for sale of the mortgaged property, ho cannot 
afterwards sue for sale unless he has reserved his right to do so with the leave of the Court, To 
this, however, there is an exception, being that contained in O. 34, r. 14. The latter rulo 
may bo stated thus : a mortgagee sues the mortgagor to recover the mortgage-debt from 
the mortgagor personally, and obtains a decree. He then applies for the attachment and 
sale of the mortgaged property in execution of the decree. The mortgaged property 
may be attached, but it cannot be sold in execution proceedings. The only mode of bring' 
ing it to sale is by instituting a fresh suit for sale. O. 34, r. 14, says that the mortgagee 
may institute such a suit notwithstanding anything contained in 0.2, r. 2 (a:). The 
suit will be one under s. 67 of the Transfer of Proj^erty Act, 1882. It must, however, (*) 


(*) Indarpal v. Mewa Lai (1914) 86 All. 264. 
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be noted that though O. 34, r. 14, allows a mortgagee to split his remedies, it does not 
allow him to split his claim (y). 

2. Order 34, rule 0. — The effect of this rule is that whore a mortgagee has obtained 
a decree for sale of the mortgaged property, and the projwrty is sold, but the net sale 
proceeds are not sufficient to pay the mortgage-debt, he may subsequently apply for a 
decree for the balance, notwithstanding anything contained in O. 2, r. 2, although a claim 
to such relief has not been included in his suit ( 2 ). This, however, is not strictly an 
exception, for no separate suit has to be brought for a decree for the balance. 

3. Deccan Agriculturists^ Relief Act, 1879 {as amended by Act XXII of 1882), 
s. 15 A.-— The effect of the said section is to allow a mor^oyor to split his remedies by 
providing in effect that if ho sues the mortgagee for an account, he will not be 
precluded from suing him subsequently for redemption (a). 

5unimary of the above notes : — 

(a) One and the same transaction may give rise to several distinct causes of action, 

and a plaintiff may bring as many suits as there are causes of action. 

(b) One and the same cause of action may give rise to several reliefs, but a plain- 

tiff may not bring separate suits in respect of those reliefs except with 
the leave of the Court. 

( 0 ) Not more than one suit can be brought in respect of a single cause of action, 
in other words, a plaintiff cannot split a cause of action. 

Amendment of plaint. — See notes above, “ He shall not afterwards sue in 
respect of the portion so omitted.” 

Withdrawal of one of two pending suits. — See notes above, “ Ho shall not 
afterwards sue in respect of the portion so omitted.” 

Minors. — The provisions of this rule apply to adults as well as minors. Thus 
a suit by a minor by his guardian and next friend for rent due for 1903 and 1904 will 
bar a subsequent suit by the minor, on attaining majority, for the rent due for 1901 
and 1902. The acts of a guardian in the conduct of a suit must bo upheld, unless it is 
shown that they were unreasonable or improper (6). 

Execution proceedings. — The present rule does not apply to proceedings in 
execution of a decree. A decree -holder may therefore jiresent successive applications 
fur realizing different portions of liis decree. Thus if a decree gives reliefs for posses- 
sion and costs, there is nothing in the Code which jirovents separate and successive 
applications for execution as regards either of them (c). 

8. [S. 45, Cf. R S.c., O. 18, r. 1.] (1) Save as otherwise 

provided, a plaintiff may unite in the 
same suit several causes of action against 
the same defendant, or the same defend- 
ants jointly ; and any plaintiffs having causes of action in 
which they are jointly ‘interested against the same defendant 


(y) Qovind v. ParasT&am' (1901) 26 Bom. 101; 
Keahavram v. Ranchhod (1906) 30 Bom. 
166. 

(2) Musdheb v. Inayatvllah (1892) 14 All. 613 ; 
Hamiduddin v. Kedar Nath (1898) 20A11. 386. 


(а) See Bhau v. Hari (1883) 7 Bom. 377. 

(б) Oopal V. Narasinga (1899) 22 Mad. 809. 

(c) Radha Kishen v. Radha Persad (1891) 18 
Cal. 516 ;• Balasubramania v. Swamammal 
(1918) 38 Mod. 199. 


Q..2, 
rr. 2, 3. 
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O. 2, t. 3. or the same defendants jointly may unite such causes of 
action in the same suit. 

(2) Where causes of action are united, the jurisdic- 
tion of the Court as regards the suit shall depend on the amount 
or value of the aggregate subject-matters at the date of 
instituting the suit. 

5cope of the rule. — 0. 1, r. 1, deals, as the marginal note to that rule indicates, 
with joinder of plaintiffs, O. 1, r. 3, deals with joinder of defendants. The present rule 
deals with joinder of causes of action. It is to bo road subject to the provisions of rr. 4 
and 5 below, as is shown by tho words “ save as otherwise provided " (d). It is also to 
be read subject to tho provisions of 0. 1, r. 1, and O. 1, r. 3. The frame of a suit 
may not be supported by this rule, and yet it may be justified by 0. 1, r. 1, or O. 
1, r, 3 (e). Rules 6 and 7 of this Order are to bo road with this rule. 

Cause of action. — See notes to s. 20 under tho head “ Cause of action,” on 
p. 86 above. 

One plaintiff, one defendant, and two or more causes of action. — 

Where there is only one plaintiff, and only one defendant, the rule says that the ” plain- 
tiff may unite in tho same suit several causes of action against tho same defendant,” 
provided, of course, that tho provisions of rr. 4 and 5 of this Order, are not contravened. 
If the causes of action are so disconnected that they cannot be conveniently tried 
together, tho Court may order soj)arato trials under r. 6 below. Those trials, however, 
will not bo distinct suits, but they will bo in the nature of sub-suits under tho title and 
number of tho principal suit from which they spring ( /). In Saccharin Corporation^ Lid. 
V. Wild (gr), tho plaintiff corporation, tho owners of twonty-throo patents for saccharin, 
sued the defendant for alleged infringement of all the trade-marks. There were thus 
twenty-three causes of action united in one suit. It was ordered that the suit should 
bo confined in tho first instance to any three of tho patents which the plaintiffs might 
select, Collins, M.R,, said : “ Now, wo start hero with a writ launched covering twenty 

three causes of action. Prima facie, in old days, ono cause of action was thought to be 
enough. That was gradually more or less relaxed, and one cause of action was allowed 
to bo coupled with one or two subordinate or necessarily connected causes of action. 
Then came, by tho Rules under the Judicature Acts, a still further relaxation, but always 
subject to the one underlying principle, namely, that the burden lay on tho plaintiff to 
prove his case, and that no extra burden should be imposed on the defendant through 
tho plaintiff needlessly enlarging the area of dispute. XVima facie, a dozen causes of action 
cannot be combined in one writ: they must be so intimately connected as to justify their being 
included in one writ ; but when one finds no loss than twenty-three, that seems to me to 
be an outrageous extension of tho latitude given by the rules to the plaintiff ” (h), Cozens- 
Hardy, L.J., said : “ The action strikes me as almost an abuse of the process of tho 

Court ” (»). 

Misjoinder of plaintiffs and causes of action. — Where there are two 
Of more plaintiffs and two or more caitses of action^ the rule says that “ any plaintiffs 
having causes of action in which they are jointly interested against tho same defendant 


(d) See Jivraju v. Purushotam (1884) 7 Mad. 171. 

(e) Ramendra Nath v. Brajendra Nath (1916) 

45 Cal. Ill, 122>123. 

(/) Khadarioheb v. CAofiWW (1884) 8 Bom. 616. 


ig) [1908] 1 Ch. 410. 

(h) [1908] 1 Ch. 410, p. 422, tupra. 

(i) Ib., p. 427. 
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, . , may unite such causes of action in the same suit/* But the rule is to be road Q, 2$ T# 3. 

subject to the provisions of O. 1, r. 1. The result is that where there are two or 
more plaintiffs and two or more causes of action, they may be joined in one suit if the 
right to the relief and the causes of auction arisQ from iAe same act or transaction and that 
there is a common question of law or fact, though they may nob all be jointly interested 
in all the causes of action . But if the right to the relief claimed does not arise from 
the same act tranaaction or if there is no common question of law or fact, the plaintiffs 
cannot aU join in one suit unless they are jointly interested in the causes of action as 
provided by this rule (n‘). See notes to 0. 1, r. 1, “New Rule,” ills. (1) to (4), 
on p. 336 above. 

Where the plaintiffs are not jointly interested in the causes of action united in one 
suit, the suit is said to bo bad for misj.oindor of plaintiffs and causes of action. X sells 
to Y two plots of land adjoining each other, one of which is claimed by A by adverse 
possession and the other by B by adverse possession. Under the Code of 1882 A and 
B could not join together as plaintiffs in one suit against X and Y, for the evidence of 
adverse possession by A would not be evidence of adverse possession in favour of B and 
vice versa (j). The same would seem to be the case under this Code. 

Procedure In case of misjoinder of plaintiffs and causes of action : — 

Where a plaint is defective by reason of misjoinder of plaintiffs and causes of action, 
the Judge to whom the plaint is presented may return it for amendment (O. 6, r. 17). 

Where the defect is not noticed when the idaint is presented, but is brought to the 
notice of the Court at a later stage (see r. 7 below), the Court may — 

(a) grant leave to the plaintiffs to amend the plaint within a time fixed by the 

Court, and may order that if the amendment is not made within the time 
prescribed, the suit shall stand dismissed with costs. Where leave is grant- 
ed to amend, the plaintiffs have gob to elect as bo which of them should 
proceed with the suit as filed, and the plaint should then be amended 
by striking out the names of the other plaintiffs and making consequen- 
tial amendments (Ic) [see O, 6, rr. 17, 18] ; or, 

(b) order the plaint to be taken off the file, if the case has proceeded no further 

than the filing of the plaint, and the circumstances are such that the suit 
cannot bo conveniently continued by one plaintiff after amendment (1)* 

This, however, is a rare case. 

[Noic. — Where leave is granted bo amend, the Court may allow the defendant to 
amend his written s^^4iDraent to meet the case of the particular plaintiff 
who has elected to |)3f!0ceed with the suit (m). 

Whore a suit is bad for misjoinder of plaintiffs and causes of action, it is not proper 
to dismiss the suit without giving the plaintiff an opportunity of amendment (n). // the 

suit is dismissed on account of misjoinder of plaintiffs and causes of action, and the plaint- 
iff 9 appeal Prom the decree, the appellate Court may set aside the decree and remand 


{u) Ramendra NaHi v. Rrnjendra Nath (1916)45 
, , vsl 111. SHprr. 

^•ttaya (lOlO) 34 Mad. 65. 
vfc) Ald^t V. Barrou) (190 ) 34 Cal. 602 ; Varaj- 
V. Hamdat (1902) 26 Bom. 259, 206 ; 
Nath V. Chhowaro (l'^04) 26 All. 218. 
The first two cases are no longer authori- 
ties on the point of misjoinder. The last 
« no longer an authority on the point 
24 


actually decided therein. 

(O AH Sevang v. Beadon (1885) 11 Cal. 624 (no 
longer an authority on the point of mis- 
joinder). 

(m) Aldridge v. Barrow (190‘) 34 Cal. 662, 671. 

in) Beharilal v. Kodu Ram (1898) 16 All. 380 (no 
longer an authority on tbo point of misjoin- 
der). 
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O. 2 # !*• 3 . case to the ower Court with a direction to that Court to return the plaint for amende 
ment (o). 

Where the defendant objects to the frame of a suit on the ground that the suit is 
bad for misjoinder of plaintiffs and causes of action, but the objection is overruled, and 
a decree is passed for tlie plaintiffs, and the defendant appeals from the decree on tho 
ground that the suit ought to have been hold to bo bad for misjoinder of plaintiffs and 
causes of action, tho appellate Court should not interfere with the decree, though it 
may find that the suit is bad for misjoinder of plaintiffs and causes of action, unless the 
misjoinder has affected the merits of the case. Such is tho effect of tho provisions of 
99 of this Code which provides inter alia that no decree shall be reversed or substantially 
^7a^iod in appeal on account of any misjoinder of parties or causes of action, whQte such 
misjoinder does not affect tho merits of tho case. Tho italicized words are new. They 
did not occur in the corresponding s. 578 of the Code of 1882. They have been added 
into s. 99 to supersede the practice followed by the Courts under tho old Code. Under 
that Code, where a decree was passed for the plaintiffs in a suit involving a misjoinder 
of plaintiffs and causes of action, and an appeal was preferred by tho defendant from tho 
decree on the ground that the suit ought to have been held to bo bad for misjoinder of 
plaintiffs and causes of action, the course adopted by the appellate Court was to reverse 
the decree in appeal, and remand the case to tho lower Court with directions to that Court 
to return tho plaint to the plaintiffs for amendment, so that tho plaintiffs might elect 
which of them should continue as plaintiffs in the suit (p). Such a course would not 
have been necessary if the Courts had hold that a misjoinder of plaintiffs and causes 
of action was an irregularity such as could bo condoned under s. 578. But it was held 
that a misjoinder of this kind was outside tho scope of that section, and hence tlio practice 
followed i#appoal of reversing the decree and remanding the case {q), Tho effect of tho 
provisions of s. 99 is to preclude tho appellate Court from reversing a decree on the ground 
of misjoinder of plaintiffs and causes of actions and remanding the case to tho lower Court 
as was done under the old Code, unless tho misjoinder has affected tho merits of the eas<i. 

defendants an^ JcattSgSr'"^actioii« — Where there are two or 

more defendants and two or more causes of aciioji, the rule says that the “ plaintiff piay 
unite in the same suit several causes of action again st the same defendants Jot wfZy.” 
“ Joint interest in the main questions raised by tho litigation is a condition precedent to 
the joinder of several causes of action against several defendants ’’ (r). If the causes of 
action alleged are separate and the defendants are arrayed in different sets, the suit is 
bad for misjoinder of defendants and causes of action, technically called multifarious- 
ness {s). “There is no provision in the Code allowing distinct causes of action against 
distinct sets of defendants, that is to say, causes of action in w hich tho defenda nts are 
VtOj^k^^jpintl^ ijdemted, to be united in one suit “ (<)■ This rule, however, is to ho 
read subject to the provisions of O. 1, r. 3, which relates to joinder of defendants. 
Therefore, when there are two or more defendants and two or more causes of action, 
they may bo joined as defendants in one suit if the right to the relief claimed arises 
from the same act or transaction and there is a common question of law or fact, though they 
may not all be jointly interested in all the causes of action . But if the right to the relief 


(o) Hamanuja v. Devanayaka (1886) 8 Mad. 361 ; 

BehaH Lai v. Kodu Ram (1803) 16 All . 380. 

(p) Salima Bibi v. Shaikh Muhammad (1806) 

18 All. 131 ; Rahim Bakhsh v. Amiran 
Bibi (1896) 18 All. 219; Rajjo Kmr v. 
Debi Dial (1896) 18 All. 482 ; Varajlal v. 
Ramdat (1902) 26 Bom. 259 ; Mohima 
Chandra v. Atul Chandra (1897) 24 Cal. 
640, at p. 644. 

(?) Varajlal v. Ramdat (1002) 6 Bom. 250, at 
p. 266 ; MohiTML, Chandra v. AtiU Chandra 


(1807) 24 Cal. 640, at p. 544. 

(r) Bhagvoati Prasad v. Bindeshri (1884) 6 All. 10(1, 
108. The principle stands, though tho 
actual decision has been dissented from in 
Harlans v. Tota Sahu (1909) 32 AU. 14* 
(«) Narsingh Das v. Mangal Dubey (1883) & 
All. 163, 171. . , 

(0 MuUick Kef ait H ossein v. Sheo Pershad Singh 
(1896) 23 Col. 821, 826; Vmabai v. Bhaa 
Balioant (1908) 84 Bom. 358. 
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claimed does not arise from the same act or transaction or if there be no common question of O. 2, T. 3. 
law or fact, the defendants cannot all be joined in onb suit unless they are jointly interest- 
ed in the causes of action as provided by this rule (w). See notes to O. 1, r. 3, “ Now 
Rule,’ ’ills. (4), (6) and (6), p. 341 above. The following are instances of cases in which 
it was held that the suit was bad for misjoinder of defendants and causes of action : 

Suits held to be multifarious. 

1, B agrees to sell certain lands to A. A sues B and a third person C alleging that 
B was willing to execute the deed of sale, but that ho was unable to do so, as C hold 
possession of the title deeds under a false claim of an equitable lien upon the lands, and 
that he had refused to deliver them up. As against B, A claims specific performance 
of the contract, and as against C ho asks for a declaration that ho has no lion u]3on the 
^ands and for delivery up of the title deeds. The suit is bad for misjoindcir of defend- 
ants and causes of action. The two causes of action are entirely distinct : they do not 
arise from the same transaction, nor would their trial involve any common question 
of law or fact : Luckumsey v. Fazulla (1881) 5 Bom. 177, following De Houghton v. Money 
(1876) L. R. 2 Ch. App. 166; distinguished in Krishnasami v. Sundara^payyar (1884) 

18 Mad. 415. 

What is laid down in De Houghton v. Money and Luckumsey v. Fazulla is that “if 
on the face of the plaint, or of the plaintiff’s case, it appears that a third party, who was 
not a party to tho contract upon which the suit was brought, had a distinct interest, but 
which interest is sought to bo declared null and void ufjon some equitable ground, such 
a claim against the said third party could not bo made a fact of the suit. In the case 
of De Houghton v. Money it was admitted by the plaintiff that there was a^onveyance 
in favour of Money, but it was said that that conveyance was executed under such cir- 
.cumstancea as would make it a voidable one ; and in the case of Luclnimsey v. Fazulla, 

It was distinctly admitted by the iilaintiff that the third party, who was not a party 
to the contract, had a distinct interest” (v). ^ It is different, however, where A (pur- 
chaser) sues B (vendor) and 0 (vendor’s benamidar), claiming specific performance 
against B and a declaration against G that (7 is a mere benamidar. In such a case, the 
two defendants are identical and there is but one cause of action. There is therefore 
no misjoinder: Mokund Lall v. Chotay Lall (1884) 10 Cal. 1061, 1068-1009, 

2, Seven different salt manufacturers enter into seven different contracts with A 
to manufacture salt for A, and deliver it in his factory. A, alleging that all the seven 
persons had failed to deliver salt according to the terms of the agreement with them 
brings one suit against them for a decree that they might be directed to deliver the salt 
to him. The suit is bad for multifariousness, for the breach of each contract gives rise 
to a distinct cause of action, and no one defendant is interested in any of the causes of 
action arising from the breach of contract with tho other defendants : Namasivaya v. 

Kadir Ammal (1894) 1.7 Mad. 168. 

3. A and B at Madura enter into an agroomont to carry on business in partnership 
at Silangoor, and they send C as their agent to Silangoor to conduct the business there, 

A, alleging that C had failed to carry out his instructions and to furnish accounts, and 
that B was colluding with C, sues B and C, claiming dissolution of partnership as against 

B, and damages forJ>reaoh of contract as agent as against C. Tho suit is bad for multi- 
fariousnesB, for there are two distinct causes of action and neither defendant is liable 


(w) Bamendra Nath V. Brajendra Nath (1916) 46 K. B. 864, 862. , . 

Cal. 122-128. But aeo Ootnpania San- (r) Mokund Lall v. Chotay Lall (1864) 10 Cal. 

«tnena v. Moulder Brothers <k Co. [1910] 2 1061, 1068. 
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O. 2f r* 3, ^ reapect of the cause of action against the other : Muthappa v. Muthu (1904) 27 Mad. 

80. See this case commented upon in Aiyathurai v. Muhamad Meera (1908) 18 Mad. 
L. J., 238, 243-244. 

4. A joint Hindu family, consisting of 3 members A, B and O, owns several proper- 
ties. A agrees to sell his share to P. A fails to execute the necessary sale -deed. P 
sues A for spociho performance, and includes in the suit a claim for partition and pos- 
session against all the members of the family, namely, A, B and C. The suit is bad for 
misjoinder. The claim for partition cannot be joined with the claim for specific per- 
formance, as at the date of the suit the plaintiff had no right to sue for partition not 
having completed his title by a sale - deed : Wallis, C.J., said: “The other members 
of the family were no parties to the alleged contract and therefore were not proper parties 
to the suit in so far as it is a suit for specific performance, and it would in my opinion 
be a distinct hardship to them to force them to defend a suit for partition which would 
not lie if the plaintiff failed to prove his contract’* Rangayya v. Suhramania (1917) 
40 Mod. 366 [F. B.]. See iU. (1) above. 

In ills. (1) and (3) what were really two suits were combined into one. In ill. (2) 
what were really seven suits were united in one suit. In all these cases it was held that 
the suit was bad for misjoinder of defendants and causes of action. The reason why the 
law forbids a joinder in one suit of distinct causes of action against different defen- 
dants each of whom is unconnected with the cause of action against the others ^ may thus 
be stated in the words of Peacock, 0. J. (w) ; “ Such a joinder .... compli- 
cates the case before the Judge, and renders it exceedingly difficult for him in dealing 
with the case of each defendant to exclude from his consideration those portions of the 
evidence which may not be admissible against him, though admissible against one or 
more of the others. Moreover, it is vexatious and harassing to the different defendants 
Such a procedure renders it almost compulsory on all the defendants to be present 
either in person or by their pleaders, whilst the case is going on against the others in 
respect of matters in which they are not interested ; and, moreover, it is harassing and 
inconvenient as regards the attendance of the witnesses of the several defendants, as 
it renders it necessary for the witnesses of each to be present, and to be detained whilst 
the case of the others is being hoard and determined.” For further illustrations, see 
notes to O. 1, r. 3, under the heads “New Rule,” p. 340 above, and “ Severt'.lly,” p. 343 
above. 

Procedure In case of muUtfarfousness (misjoinder of defendants and 

causes O^ act^oiv — lore a plaint is defective by reason of misjoinder of defendants 
and causes of action, the J udge-t o^ whom the julaintjs^present ed may retun^Jt for 
amendment (0. 6, r. 17). 

Whore the defect is not noticed when the plaint is presented, but is brought to the 
notice of the Court at a later stage (see r. 7 below), the Court may, on the application of 
the plaintiff, and on such terms as to costs as the Court thinks proper, grant leave to 
the plaintiff to withdraw from the suit against those defendants who are not interested 
in the cause of action in respect of which he elects to proceed with liberty to bring * 
fresh suit or suits against them (x) [O. 23, r. 1], or allow the plaintiff to amend the plaint 
by striking out the names of those defendants and making consequential amendments 
(0. 6, r. 17). Where leave to amend is granted to the plaintiff, and the plaintiff, does 
not amend within the time fixed by the Court, he will not be permitted to amend after 


(u») Raja Ram TewaH v. Luohman (1867) 8 W. E.* I (a;) lAiehwmty v. FaniUa (1881) 6 Bora. 177, 170. 
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the expiration of that period, and the suit, it is presumed, will be dismissed, unless the O, 2, 
time is extended by the Court (j/). See O. 6, r. 18. 

Where the plaintiff's suit is dismissed as being multifarious, and the plaintiff appeals 
from the decree on tlie ground that the suit is not multifarious, the appellate Court may 
confirm the decree if it finds that the suit is multifarious (z). 

Where the defendants object to the frame of a suit on the ground that the suit 
is multifarious, but the objection is overruled, and a decree is passed for the plaintiff, 
and the defendants appeal from the decree on the ground that the suit ought to have 
been held to be multifarious, the appellate Court should not interfere with the decree, 
though it may find that the suit is multifarious, unless the misjoinder has affected tho^ 
merits of the case. It is so provided by s. 99, which declares inter alia that no decree 
shall be reversed or substantially varied in appeal on account of any misjoinder of parties 
or causes of action, where such misjoinder does not affect the merits of the case. The 
words italicized above are now. They did not occur in the corresponding s. 578 of the 
Code of 1882. They have been inserted in s. 99 to supersede the practice followed by 
the Courts under the old Code. Under that Code, whore a decree was passed for the 
plaintiffs in a suit which was bad for multifariousness, and an appeal was preferred by 
tlie defendants from the decree on the ground that the suit ought to have been held to 
bo multifarious, the course adopted by the appellate Court was either to reverse the 
decree of the lower Court and dismiss the plaintiff’s suit (a), or to sustain the decree 
of the lower Court as against a particular sot of defendants in respect of the causes of 
action in which they wore jointly interested, and grant permission to the plaintiff to 
withdraw from the suit against the other defendants with liberty to bring a fresh suit 
or suits against thorn (6). Such a course would not have been necessary had tho Courts 
hold that a misjoinder of defendants and causes of action was an irregularity such as 
could be cured by s. 578. But it was held that the section did not apply to a misjoinder 
of this kind, and that even if it did apply, tho misjoinder should be regarded as a defect 
that must affect the merits of tho case within tho moaning of that section (c). Tho in- 
sertion of tho words “on account of any misjoinder of parties or causes of action” in 
8. 99 makes it quite clear that the appellate Court should not interfere with a decree 
at all whore tho only objection to the decree is that of multifariousness unless tho mis- 
joinder has affected the merits of the case. • 

Two or more defendants and one cause of action. — Every case of 
multifariousness jiroaupposes more than one cause of action. Hence whore there is 
only one cause of action, there can be no multifariousness. 


Suits ^ dd not to be m ultifarious. 

1. A, alleging that his brother B mortgaged his (A’s) share in his father’s property 


to G without his knowledge and consent, and that G was in possession as mortgagee, 
sues B and C for a declaration of title to his share of tho property, and for possession of 
the share. Tho suit is not bad for multifariousness, for there are no two causes of action, 
hut only one, namely, tho infringement of .<4’s right of ownership by B. The mortgage 
and dispossession are both acts evidencing the infringement of A’s right : Indur 
Kuar V. Our Prasad (1899) 11 All. 33 ; Mazhar Ali v. Sajjad Husain (1902) 24 All. 358 ; 
Kuhra Jan v. Ram Bali (1908) 30 All. 660. 


Kachar v. Bai Raikore (1883) 7 Bom. 28 
291 ; Ram Narain v. Annoda (1887) 14 Cc 
^^iMuthappa V. Mulhu (1904) 27 Ma 
1 under tho Code of 1882. 

(2) Kac^ V. Bai RaOiorB (1883) 7 Bom. 28! 

v. Annoda (1887) 14 Cal. 68 
(a) Mu^ppa V. Muthu (19(H> 27 Mad. 80, 8i 
Ramaeivaj/a v. Kadir (1894) 17 Mad. 16J 


178. 

(6) Oaneshi Lai v. Khairati Singh (1894) 16 All. 
279, 283. 

(c) Oaneshi Lai v, Khairati Singh (1894) 16 
All. 279, 283; Namsivaya v. Kadir (ltt94) 
17 Mad. 108, 176; Muthappa v. Muthu 
(1904) 27 Mad. 80, 84. 
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O. 2f r. 3. 2. A sella three properties by private contract to B, After the sale to B, all the 

three properties are attached in execution of a decree held by O against A, and they are 
sold in execution to D, E and F, respectively. A suit by R against A (the vendor), C 
(the decree -holder), and D, E and F (execution-purchasers), to set aside the execution 
sale, is not bad for multifariousnees : Haranund v. Prosunno Chunder (1883) 9 Cal. 
763; Qumani v. Bam Charan (1878) 1 All. 655. 

Note. — In the Calcutta case cited above. Garth, C.J., said : “ The plaintiff has but 

one object, namely, to establish his private purchase as against the claim in execution; 
and the defendants who contest his claim have hut one defence, which is common to them 
all, viz., that the plaint iff* s purchase is invalid.^ ^ 

Unnecessary parties added as defendants* — Whore persons who are 
not necessary part.ies are joined as defendants, they should be deemed not to be i^arties at 
all in considering whether or not the suit is bad for multifariousness. A and 
B are two co-sharers of a village, A and B sell their respective shares to C by two sepa- 
rate deeds of sale. D, alleging that ho is entitled to j)re-empt the property, sues A, 
B and G for pre-emption. Here the suit is not bad for multifariousness, for A and B 
being vendors, they are not necessary parties to a suit for pre-emption and the suit is 
against one defendant only, namely, C (d). 

Suit tor ejectment by the real owner against holders under derivative 
titles from a trespasser as the common source. — In a suit for possession all 
persons claiming by derivative titles from a trespasser as the common source may bo 
joined as defendants. A obtains a lease of a piece of land from B, and enters into 
possession of the land. Subsequently B, ignoring the lease, lets the land in separate 
portions and by separate leases to C, D and E. A sues B, C, D and E to eject them 
from the land. The suit is not bad for multifariousness. In this, as in every action 
of ejectment, there is but one cause of action, namely, dispossession. It is immaterial 
that C, D and E claim under different titles. The title by which they claim forms no 
part of the plaintiff’s cause of action (e). It is different, however, if they do not all 
claim under the same trespasser. Thus if A owns lands, and ho is dispossessed of one 
portion by B, of another portion by C, and of a third portion by D, A cannot bring one 
suit for possession against J5, C and D {/). 

Where two or more persons conspire together to commit a wrong, 
or to commit a breach of several contracts entered into with them 
separately by the plaintiff, they may ail be Joined as defendants in 
one suit. — The reason is that the plaintiff has in such a case but one cause of action 
against all the defendants, namely, a conspiracy to do the act complained of. Thus if 
in ill. (2) on p. 371 above the seven salt manufacturers had conspired together not to 
deliver the salt to A, A could have brought one suit against them all. Similarly, if 
A and B conspire together to assault O, C may bring one suit against them for damages 
for assault (g). Upon the same principle where A obtained a decree against B for pos- 
session of certain lands in which 80 persons had distinct and separate tenures, and those 
86 persons combined together to keep A out of possession and deoUned to pay the rent 
to him, it was held that A might join the 86 tenants as defendants in one suit for a decla- 
ration of his proprietary right to the lands {h). But separate suits should be brought 
if there is no collusion or combination between the tenants (t). 


(4) Barbans v. T<Aa Sahu (1009) 32 All. 14. 
(n) Nando Kumar v. Banomali (1902) 20 Cal. 
877, 880; Ithan Chunder v. Ramsmar 
(1897) 24 Cal. 831; Parbati v. Mahmud 
(1907) 29 AU. 267; Xjmabai v. Vithal (1909) 
83 Bom. 206 ; Raghunath v, Sarosh U899) 
23 Bom. 263. 

if) A/zal Shah V. Laehmi Narain (1918) 40 AU. 


7. II . 

ig) Varajlal v. Ramdat (1902) 26 Bom. 259; Stnga 
Meddxy. Madava Rau (18^7) 20 Mad. 360. 
(k) Loke Nath v. Keshab Ram (1886) 13 Cal. 147. 
C<) Ram Narain v. Annoda (1887) 14 C^. 681; 
Sudhendu v. Durga (1887) 14 Cal. 435. 
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Two or more plaintiffs, two or more defendants, and two or more 
causes of action. — In such a case the plaintiffs must ho jointly interested in the causes 
of action, and the defendants also must bo jointly interested in the causes of action. 
The rule says : “Any plaintiffs having causes of action in which they sno jointly inter- 
ested against the same defendants jointly may unite such causes of action in the same 
suit.’’ If the plaintiffs are not jointly interested in the causes of action, the suit will 
be bad for misjoinder of plaintiffs and causes of action. If the plaintiffs are jointly in- 
terested in the several causes of action, but the defendants are not, the suit will be bad 
for multifariousness. And if neither the plaintiffs nor the defendants are jointly inte- 
rested in the causes of action, the suit will bo bad for a double misjoinder, namely, mis- 
joinder of plaintiffs and causes of action and misjoinder of defendants and causes of 
action. Thus if A agrees to sell and deliver salt to i^, and C agrees to sell and deliver 
salt to and B and D sue A and C for damages for broach of the contracts entered into 
with them respectively, the suit is bad for a double misjoinder. Neither plaintiff has 
any interest in the cause of action of the other, nor has either defendant any interest in 
the cause of action against the other. But if two contracts are entered into each 
between B and D of the one part and A and C of the other part, B and D may bring 
one suit against A and G on the two contracts. 

Jurisdiction. — Where a plaintiff combines several causes of action against the 
same defendant in one suit, the jurisdiction of the Court as regards the suit depends on 
the value of the aggregate subject-matters (j). See sub-r. (2). 

4. [S. 44, R.S.C., O. 18, r. 2-] No cause of action shall, un- 

less with the leave of the Co\irt, be ioined 

Only certain claims to bo . , • , r • i i 

joined for recovery of iin- With a suit lOT the recoverv oi immoveable 

moveable proiierty. . ^ 

property, except — 

(a) claims for mesne profits or arrears of rent in respect 

of the property claimed or any part thereof : 

(b) claims for damages for breach of any contract 

under which the property or any part thereof 

is held ; and 

(c) claims in which the relief sought is based on the 

same cans ■ c f action : 

Provided that nothing in this rule shall be deemed to 
prevent any party in a suit for foreclosure or redemption 
from asking to be put into possession of the mortgaged pro- 
perty. 

Old sectio.n — This rule corresponds with s. 44, C. P. C., 1882, except in the fol- 
owing particulars : — 

1. The rule contained in s. 44 applied to (1) suits for the recovery of immoveable 
property, and to (2) suits to obtain a declaration of title to immoveable pro- 
perty. The words, “or to obtain a declaration of title to Immoveable 
property,” have been omitted in this rule, so that the operation of the 


0 . 2 , 

rr. 3, 4. 


(i) Chiragh Din v. BhagumnDai (1915) PimJ. Rec. no. 100, p. 400. 
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present rule is confined only to those cases where a cause of action is sought 
to be joined with a suit for the recovery of immoveable property. 

Clause (o) of the rule is now. See notes below under the head “ Claims in 
which the relief sought is baaed on the same cause of action.’* 

3. The proviso to the rule is also new. It is taken from R. S. C., O. 18, r. 2. 

Joinder of claims. — This rule deals with what may be called joinder of claims. 
It declares that no claims other than those specified in the three exceptions shall bo 
joined without the leave of the Court with a suit for the “ recovery of immoveable pro- 
perty.” The object of the rule is to prevent a joinder with a claim for the recovery 
of immoveable property of claims of other and dissimilar character. If such latter claims 
are proposed to bo joined with a claim for the recovery of immoveable property, the leave 
of the Court must first be obtained, and such leave will only be granted if the Court 
thinlts that the two classes of claims can bo conveniently disposed of together in one 
suit. But no leave is necessary whore claims are joined in which the relief sought is 
based on the same cause of action [see cl. (c)]. 

This rule does not apply to a joinder of several claims all for the recovery of im- 
moveable property. A plaintiff may therefore bring one suit for possession of several 
immoveable properties without the leave of the Court. Thus if A owns 29 parcels of 
land, and he is dispossessed of all those parcels by A may, without the leave of the Court 
bring one suit against B for the recovery of all the plots. Here there is a joinder of 29 
claims, but they are all claims for the recovery of immoveable property (k). Similarly 
if A owns two plots of land in respect of which B is entitled to pre-emption, and A sells 
both the plots to C on the same day by two separate deeds of sale, B may claim pre- 
emption of both the plots in one suit without the leave of the Court {1), On the same princi- 
ple, a mortgagee holding two mortgage deeds over separate properties from the same 
person may join both in one suit for sale or foreclosure, without the leave of the Court (m) 

Suit for the recovery of mmoveable' property. — An action to establish 
title to immoveable property not claiming possession, is not an action for the recovery 
of immoveable property within the meaning of this rule so as to require the leave of 
the Court for its joinder with another cause of action (n). Similarly, an action to res- 
train trespass on immoveable property is not an action for the recovery of immoveable 
property (o). A suit for a declaration that an alleged mortgage is not a mortgage 
and for possession, or in the alternative for an account and for redemption, does not re- 
quire the leave of the Court under this rule. “ In either case he [plaintiff] asks for pos- 
session — possession at once if there is no vaUd mortgage, and possession upon pay- 
ment of what may be found duo if tho mortgage is valid ” (p). A suit for recovery of a 
mortgage debt, with an alternative prayer for sale of the mortgaged property, is not 
a suit for tho recovery of immoveable property within the meaning of this rule (g). 

Claims In which the relief sought is based on the same cause of action:-- 

1. Joinder of claims for recovery both of moveable and immoveable property, — This rule 
is to be read with r. 2 above which directs that every suit shall include the whole of tho 
claim which the plaintiff is entitled to make in respect of the same cause of action (r). 
Hence there is nothing irregular in seeking to recover immoveable and moveable property 
in one suit without the leave of tho Court, if the cause of action is the same in respect 


"O. 2, f. 4 

2 . 


(fc) Chidambara v. Ramasami (1882) 5 Mod. 161. 
U) AmHka Dot v. Ram Udit (1895) 17 All. 274. 

(m) }Raghubar v. Jwala (1903) 26 All. 229. 

(n) Oledhill v. Hunter (1880) 14 C. D. 492. 

(t) Spear*$ Ola$$ Works, Ltd. v. Spear, 37 L. J, 


N. C. 678. 

(p) Hunt V. Worsfdld [18961 2 Ch. 224. 

(^) Qovinda v. Mana ViJcrcman (1891) 14 Mad. 
284. 

(r) Oiyana v. Kandasami (1887) 10 Mad. 376, 606. 
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of both. Nay, if the plaintiff in such a case sues to recover only one of the two kinds of 
property, he will bo precluded from suing for the other by virtue of the provisions of 
r. 2 above. Thus where a Mahomedan died leaving two heirs, A and B, and C purchased 
from A certain immoveable property which had come to i4’s share, and from B certain 
moveable property which had come to J5’s share, and both the properties were at the time 
of purchase in the wrongful possession of D, it was held that not only could C sue D for 
the recovery of both the moveable and immoveable property in one suit without the 
leave of the Court, but that if he did not do so, he would bo precluded from afterwards 
suing for the property omitted in the first suit (5). In tho above case, the cause of action 
in respect of both the properties was tho same, namely, dispossession and refusal to deli- 
ver up the property on demand. But if tho cause of action is not tho same, a claim for 
the recovery of moveable property may not be joined with a claim for the recovery of 
immoveable property loiihout the leave of the Court (t). Thus a claim against an admi- 
nistrator for damages for malfeasance under ss. 146 and 147 of the Probate and Adminis- 
tration Act, 1881, cannot be joined with a claim for recovery by the plaintiff of his 
share of immoveable properties alleged to have been bought by the administrator with 
moneys belonging jointly to the plaintiff and the administrator (m). 

2. A plaintiff may join, without the leave of the Court, in an action for tho recover}’' 
of immoveable property, other claims, such as a claim for a declaration of title, for an 
account of the rents and profits, for the appointment of a receiver, and for an injunction 
to restrain tho defendant, from receiving the rents, provided such claims do not amount to 
a new cause of action^ and are “ mere machinery ” (v). 

Proviso to the rule. — The proviso to the rule enables a plaintiff to claim in one 
suit redemption or foreclosure and possession. 

Leave of Court. — Leave should be obtained before the plaint is filed (w). But 
the leave under this rule is not a condition precedent to jurisdiction, and it may therefore bo 
granted on good cause shown even after the institution of the suit (x). Under tho Code of 
1 882 it was held that an objection that tho plaintiff had joined together claims which, under 
44 of that Code could not bo joined together without the leave of the Court, should bo 
taken in the Court of first instance, and that if it was not so taken, it should be regarded 
as waived, and it should not be entertained by the Court of appeal (y). Under this 
Code, tho objection should bo taken at the earliest possible opportunity, and in all cases 
whore issues are settled, at or before such settlement If it is not so taken, it will be 
deemed to have been waived (r. 7 below). And even if the objection is taken in time 
and disallowed, the appellate Court should not interfere with the decree in appeal 
merely on tho ground that claims which ought not to be joined under this rule have been 
oined in one suit unless the misjoinder has affected tho merits of the case (s. 99 above). 

Whore a claim cannot bo joined with a claim for the recovery of immoveable pro 
perty without the leave of the Court, it is optional with the plaintiff either to obtain tho 
^eave and bring one suit in respect of both tho claims, or to bring separate suits in respect 

each of them. The plaintiff is not confined to the first only of these two courses (z)- 

Counterclaim. — ^This rule applies to a counterclaim os well as to an original 
action (a). 


(«) Qaru^h v. Jewadh (1904) 31 Cal. 262, 3 
I. A. 10 ; C. Cook v. Enchnuirch (1876 
. . „ 2 0. D. 111. 

K‘) Hingu LoX v. Beddeo Ram (1002) 24 All. 658, 
Ku) Janardun v. Jankibai (1917) 2 Pat. L. J 
642, 660. 

(t>) OlmUl V. Hunter (1880) 14 C. D. 492, 600. 
iw) Pilcher v. Hinds (1879) 11 C. B. 906. 

(a;) See Lloyd v. Oreal Western and MetropolUa 


Dairies Co., Ltd. [1907] 23 Times Rep. 670. 
(j/) Dhondiba v. Ramchandra (1881) 6 Bom. 664 5 
Mania V. OtUzar ( 1894 ) 16 All 130 ; Upendra 
V. Tara (1903) 30 Cal. 794, 800. 

(z) Sheo Ratan v. Sheo Sahai (1884) 6 All. 868, 
362 ; Lalessor v. Janki (1892) 19 Cal. 616. 
la) Compton v. Preston (1882) 21 C. D. 138; 
Clark V. Wray (1885) 31 C. D. 68. 


2, 
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©. 2t u Appeal. — No appeal lies from an order under this rule rejecting an application 

rr. 4, 5. leave to join a claim with a claim for the recovery of immoveable property (6). 

6. [S. 44, R. S. C., O. 18, r. 5-] No claim by or against an 

. . executor, administrator, or heir, as such, 
CTtor, administrator or Shall be joined With clauus by or 
him personally, unless the last-mt 
claims are alleged to arise with reference to the estate in respect 
of which the plaintiff or defendant sues or is sued as executor, 
administrator, or heir, or such as he was entitled to, or liable 
for, jointly with the deceased person whom he represents. 

^cope of the rule* — This rule provides that no claim by a person in liis repre- 
sentative. character shall be joined in the same suit with claims by liim personally, nor shall 
claims against a person in his representative character bo joined with claims against 
him personally — 

(1) unless the claims by or against him i)ersonally arise with reference to the 

estate which ho represents, or 

(2) unless ho was entitled to, or liable for, those claims jointly with 

person whom he represents. 

The object of the rule is to prevent an executor or administrator from 
the assets of liis testator with his own moneys (c). 

Illustrations. 

(a) i4 is a tenant for life of certain property, and B is the remainderman. A gives a 
lease of tho property to G. A dies leaving a will of which is the solo executor. Some 
months after .4’s death, B sues C (1) for arrears of rent duo to the estate of A, and (2) 
for rent duo to him personally subsequent to ^’s death. Here the first claim is by C 
as executor, and the second claim is by him personally as remainderman. Tho claim by 
C i)ersonally does not arise with reference to tho estate of A of which G is executor. Tho 
two claims therefore cannot bo joined together in tho same suit : Tredegar v. Roberts 
[1914] 1 K. B. 283. 

(b) A dies leaving a will of which B is the executor. By his will A directs 
B to continue his business. The executor purchases for the purposes of A^a business 
certain goods from G in his own name. G may in such a case sue B for the price of the 
goods, and he may claim the price against B personally, or, in tho alternative, against him 
as executor. The reason is that the personal claim against B arises with reference to tho 
estate of which he is the executor. But if B purchased certain goods from G as 
executor in tho course of the administration of A'b estate, and other goods under a 
separate contract altogether in his own name and expressly for the purpose of his own 
business, G cannot join both claims against B in one suit (d), 

(o) The second branch of the rule may be illustrated by the following case : A 
and B jointly purchase goods from G. A dies leaving a will of which B is the executor. 
Here A and B are jointly liable for tho price of the goods. G may therefore sue B for 


the deceased 
intermingling 


against 

itioned 


(6) Bandhan v. ScHhu (1886) 8 All. 191, Whitworth v. Darbishire (1898) 41 W. B. 

c) Tredegar v. RoberU [1914.] 1 K. B. 288, 287. 817. 

(d) See Padwick v. SeoU (1876) 2 Ch. D. 786, 748; 
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tho price in his (5*s) personal as well as representative character. If A and B had pur- 
chased goods from C under aeparcUe contracts, G ought to bring two separate suits against 
one as executCr to recover the price of goods sold to A, and the other against 
B personally to recover the price of tho goods sold to him (B). 

Heir as such. — ^An heir may sue or bo sued in his personal capacity, or he may sue 
or be sued in his representative capacity, [See notes to O. 7, r. 4.] The words “ claim by 
an heir as such ” in this rule refer to a claim by him in his representative capacity, that 
is, as representing tho estate of the deceased whose heir he claims to be (e). 


lllustrationA, 

1. A Mahomodan dies leaving a widow and daughters by a predeceased wife. The 
widow sues the daughters (1) for her dower, and (2) for her share of tho inheritance in 
her husband’s estate. It is contended on behalf of the daughters that tho first claim is 
by tho widow personally , and that the second claim is by her as an heir^ and that the 
two claims cannot be joined in one suit. This contention is not sound, for the second 
claim cannot be said to have been preferred by an heir as such. That claim is not made 
by the widow as representing her husband’s estate and for the benefit of the estatCf but 
for her oivn and personal benefit. The two claims may therefore be joined m one suit : 
Ahmad-ud-din v. Sikander (1896) 18 All. 256. 

2. A Hindu widow sues her husband’s executors to recover (1) certain ornaments 
forming part of her siridhanet^ and (2) her share in her husband’s estate. Tho suit is 
properly constituted : Hafizaboo v. Mahomed (1907) 31 Bom. 106, dissenting from 
Ashohai v. Haji Tyeb (1882) 6 Bom. 390 ; Jankibai v. Shrinivas (1913) 38 Bom. 120 [suit 
against husband’s coparceners for stridhana and maintenance]. See lU. (1) above. 

Procedure. — Where two claims which this rule does not allow to be joined are 
joined in one suit, tho practice is to amend the plaint by striking out one of them, and 
tho suit may then be proceeded with ( / ). 

Objection as to misjoinder when to be taken. — See r. 7 below, and s. 99 
above. 


6, [S. 45, 2nd para. R. S. C., O. 18, r. I.] Where it appears 
to the Court that any causes of action 
se^°rato t?uiis joined in one suit cannot be conveniently 
tried or disposed of together, the Court 
may order separate trials or make such other order as may 
be expedient. 

This rule does not apply to cases of misjoinder, but to cases where several causes 
of action have been properly joined in one suit and the causes of action so joined cannot 
be conveniently tried together (gf). See notes to r. 3 above under the head “ One plain- 
tiff, one defendant, and two or more causes of action,” p. 368 above. 


(«) Ahmad-ud-din v. Sikandar (1896) 18 All. 266 ; 
Hafizaboo v. Mahomed (1907) 81 Bom. 106, 
dlasentlng from Athabai v. HaH Tyeh 
(1882) 6 Bom. 390. 


(/) Aehabai v. Haji Tyeb (1882) 6 Bom. 390, 
394; Tredegar v. Roberta [1914] 1 K. B. 
283. 

(flr) MuUuxppa v. Muthu (1903) 27 Mad. 80, 84. 


o. 2, 

rr. 5, 6. 
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0, 2, r. 7. 7. [New.] All objections on tbe ground of misjoin-f 

der of causes of action shall be taken at| 
jotodlr'”®'' “ the earliest possible opportunity and, in\ 

all cases where issues are settled, at or\ 
before such settlement, unless the ground of objection has ' 
subsequently arisen, and any such objection not so taken 
shall be deemed to have been waived. 

This rule is new. In the absence of any such provision in the Code of 1882 it was 
held that an objection on the ground of misjoinder of plaintiffs and causes of action or 
of misjoinder of defendants and causes of action could be taken for the first time in 
appeal and even in second appeal. This rule places objections on the ground of mis- 
joinder of causes on the same footing as objections on the ground of non- joinder and 
misjoinder of parties as regards the time when they should be taken. See O. 1, r. IS. 

The misjoinder of causes of action referred to in this rule is not only the misjoinder 
contemplated by r. 3 above, but that contemplated by rr. 4 and 5 above. See also s. 99, 

Additional rule framed by the Chief Court of the Punjab. — See Appendix 
VII below. 

ORDEK III. 

Recognised Agents and Pleaders. 

O. 3, r. 1. 1. [S. 36.] Any appearance, application or act in or 

to any Court, required or authorized by 
Appearance, etc., may be law to be made or doue by a party in such 

In person, by recognized , j i i • 

agent or by pleader. Couit, may, excopt Where otherwise ex- 
pressly proyided by any law for the time 
being in force, be made or done by the party in person, or 
by his recognized agent, or by a pleader duly appointed to 
act on his behalf ; 

Provided that any such appearance shall, if the Court 
so directs, be made by the party in person. 

Appearance. — If a recognized agent, although able to do so, does not conduct 
the case on behalf of his principal, his mere presence in Court is not an “ appearance ’* 
in the suit within the meaning of r. 6 or r. 8 of O. 9 (/t). See notes to O. 9, r. 9, 

“ Meaning of Appearance.” 

Authority. — ^When a suit is brought by a person professing to act as another per- 
son’s agent, the Court has the power to enquire into the agent’s authority (i). 

Application for leave to sue In forma pauperis — Such an application cannot 
be made by a recognized agent ij). See O. 33, r. 3. 

' ■■ ' — i - 

(fc) SoonderUU v. Qoorvrasad (1899) 23 Bom. 414. 1 I. A. 136. 

(i) Nam Narain v. Raghu (1892) 19 Oal. 678, 19 1 (J) Devgirguru, expartCt (1869) 4 B, H.C. A. 0. 19. 
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2. [S. 37.] The recognized agents of parties by whom 
KeaojniMd agents. such. appcaranccs, applications and acts 

may be made or done are — • 

(a) persons holding powers-of-attomey, authorizing 
them to make and do such appearances, appli- 
cations and acts on behalf of such parties ; 

(&) persons canying on trade or business for and in 
the names of parties not resident within the 
local limits of the jurisdiction of the Court 
within which limits the appearance, applica- . 
tion or act is made or done, in matters connected 
with such trade or business only, where no 
other agent is expressly authorized to make 
and do such appearances, applications and acts. 

Alterations made In the rule by the fiigrh Court of Bombay under 

s. ia:i. — See Appendix IV below. Rules made by the High Court of Bombay, 

3. [S. 38.] (1) Processes served on the recognised 

agent of a party shall be as effectual as 
rei»g^d ““ if the Same had been served on the party 

in person unless the Court otherwise directs. 

(2) The provisions for the service of process on a party 
to a srdt shall apply to the service of process on his recognized 
agent. 

Service of process on recog:nised agent.— A person holding a power-of 
attorney is not bound to accept service of summons ; he may refuse to do so, for he is 
not bound to act under the power (Jb), 

4. [S. 39.] ...( 1 ) The appointment of a pleader to 

make or do any appearance, applicat on or 
Appointment of pie»d«r. act for any pcrson shall be in writing, and 
shall be signed by such person or by his 
recognized agent or by some other person duly authorized by 
power-of-attomey to act in this behalf. 

(2)^ Every such appointment, when accepted by a pleader, 
shall be filed in Court, and shall be considered to be m force 
imtil determined with the leave of the Court, by a writ ng 
signed the client or the pleader, as the case may be, and 
filed in Court, or until the client or the pleader dies or until all 
proceedings in the suit are ended so far as regards the client. 


O. 3, 
rr. 2*4. 


(t) iMduM* Chand, In n (1888) 8 0»1. 3a«. 
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O. 3. 
rr. 4-6, 


(3) No advocate of any High Court established under the 
Indian High Courts Act, 1861, or of any Chief Court, and no 
advocate of any dther High Court who is a barrister shall be 
required to present any document empowering him to act. 

dub-rule (a) : acceptance by pleader. — Thia rule does not require the 
acceptance of a vakalatnama to be in writing. But where, by the rules of the Court, 
the acceptance is required to be in writing, and it is not in writing, the pleader should 
not be heard by the Court (i). 

dub-rule (3). — The words “and no advocate of any other High Court who is 
a barrister ’* are new 


Delectation of authority by pleader. — ^Where a pleader cannot attend, 
he has no power to delegate his autliority to another pleader {m). 

“ Until determined with the leave of the Court/'— An attorney’s 
retainer cannot be revoked by his client by a mere letter ; it can only be revoked with 
the leave of the Court by a writing signed by the client and filed in Court as provided 
in this rule (w). 

For an additional sub-rule made by the Madras High Court.— See 

Appendix VI below. 

5 . [S. 40.] Any process served on tbe pleader of 

any party or left at the office or ordinary 
pi®a®to.“ residence of such pleader and whether the 

same is for the personal appearance of the 
party or not, shall be presximed to be duly communicated and 
made known to the party whom the pleader represents, and, 
unless the Court otherwise directs, shall be as effectual for all 
purposes as if the same had been given to or served on the 
party in person. 


6. [S. 41.] (1) Besides the recognized agents des- 

cribed in rule 2 any person residing with- 
Agent to accept service. ^ ^ jurisdiction of the Court may be 

appointed an agent to accept service of process. . 


(2) Such appointment may be special or general and shall 
be made by an instrument in writing 
wrtt?^'MTto be filed In signed by the principal, and such instru- 
ment or, if the appointment is general, a 
certified copy thereof shall be filed in Court. 


(1) MdhBsh Chandra v, Panchu (1910) 43 Cal. 
884 ; Joge»h Chandra Oupta, in the matter of, 
(1910) 20 Cal. W. N. 288 ; In the matter of 


two Pleaders (1917) 2 Pafc. L. J. 269. 

(m) Shii>dayal v. Khetu (1896) 20 Bom. 293. 

(n) Atul Chund^ v. Lakshman (1909) 86 Cal. 009. 
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OEDER IV. 


Suit to bo commenced by 
plaint. 


Institution of Suits. 

1. [S. 48.] (1) Every suit shall be instituted by pre- O. 4, r. 

senting a plaint to the Court or such 
officer as it appoints in this behalf. 

(2) Every plaint shall comply with the rules contained 
in Orders VI and VII, so far as they are applicable. 

2. [S. 58.] The Court- shall cause the particulars of 
every suit to be entered in a book to be kept 
for the purpose and called the register ) of 

civil suits. Such entries shall be numbered in every year 
according to the order in which the plaints are admitted. 

For an additional sub-rule made by the Madras HIg:h Court.— See 

Appendix VI below. 


Register of suits. 


ORDER V. 

Issue and Service of Summons. 

ISSUE OP SUMMONS. 

1, [S. 64.] (1) When a suit has been duly instituted O. 5, r. 

a summons may be issued to the defendant 

Summons. . t 1 1 i • t , 

to appear and answer the claim on a day to 
be therein specified : 

Provided that no such summons shall be issued when the 
defendant has appeared at the presentation of the plaint and 
admitted the plaintiff’s claim. 

(2) A defendant to whom a summons has been issued 
under sub-rule (1) may appear — 

(а) in person, or 

(б) by a pleader duly instructed and able to answer all 

material questions relating to the suit, or 

(c) by a pleader accompanied by some person able to 
answer all such questions. 

(3) Every such summons shall be signed by the Judge or 
such officer as he appoints, and shall be sealed with the seal of 
the Court. 
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Decree without Issue of summons. — ^The proviso to sub-r, (1) contemplates 
^ oases where a decree may be passed against a defendant without issue or service 
of sommons upon him (o), 

2. [S. 65.] Every summons shall be accompanied by 

Copy or statement an- » copy of the plaint or, if SO permitted, 
nexe5 to summons. ^ concise Statement. 


8 . [S. 66.] (1) Where the Court sees reason to re- 
quire the personal appearance of the defen- 
court may order defen- dant, the summons shall Order him to ap- 
in person. peai in peisoH in Court on tne day therein 

specified. 

(2) Where the Court sees reason to require the personal 
appearance of the plaintiff on the same day, it shall make an 
order for such appearance. 

Consequence of non-attendance. — ^As to the consequence of non-attendance 
in person, see O. 9, r. 12. 

Non-attendance of party on adjourned date. — Where an order is made 
under this rule for the personal appearance of a party on a spociBed day, he is not bound to 
appear personally on any adjourned date unless a fresh order is made requiring his 
appearance on that date. Where no fresh order is mode, and the Court disposes of tho 
suit under 0. 9, r. 12, the order is one made without jurisdiction (p). 


No party to be ordered to 
appear in person unless re- 
sident witblu certain 
limits. 


4. [S. 67.] No party shall be ordered 

to appear in person unless he resides — 


(a) within the local limits of the Court’s ordinary 
original jurisdiction, or 


(&) without such limits but at a place less than fifty or 
(where there is railway or steamer communi- 
cation or other established public convey- 
ance for five-sixths of the distance between 
the place where he resides and the place 
where the Court is situate), less than 
two-hundred miles distance, from the court- 
house. 


5. [S. 68.] The Court shall determine, at the time 

= V V ..V * issuing the summons, whether it shall 

Summons to be either to -i r .-i ..i i r • i 

settle Issues or for final dis- DC tor the Settlement of issues only, or for 
the final disposal of the suit ; and the 
summons shall contain a direction accordingly ; 


<q) Bank of Bongal v. OturU dt Oo» <1800) 8 B. L. 
B.. sot. 


(p) Sundar Nath v. Malla <1017} 80 All. 470. 
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Provided that, in every suit heard by a Court of Small O, s. 
Causes, the summons shall be for the final disposal of the rr. 5- 
suit. 

As a general rule summonses for final disposal of suits should bo issued only in 
simple cases {q), 

6. [S. 69.] The day for the appearance of the defen- 

dant shall be fixed with reference to the 
aaS^rf^defendSt. Current business of the Court, the place of 

residence of the defendant and the time 
necessary for the service of the summons ; and the day shall 
be so fixed as to allow the defendant sufficient time to enable 
him to appear and answer on such day. 

7 . [S. 70.] The summons to appear and answer shall 

order the defendant to produce all docu- 

da®rtrroduco°doc'u^inu posscssion or power upon 

relied on by him. which he intends to rely in support of his 

case. 

8. [S. 71.] Where the summons is for the final 

disposal of the suit, it shall also direct the 
On Issue of summons lor defendant to producB, on the day fixed for 
brdirecmd*to‘‘pTOdura‘hiB his appearance, all witnesses upon whoso 
■ evidence he intends to rely in support of 

his case. 

Service of Sumrnons. 

9. [S. 72.] (1) Where the defendant resides within 

the jurisdiction of the Court in which the 
Beiivery or transmission suit is instituted or has an agent resident 
of summons lot service. within that jurisdiction who is empowered 

to accept the service of the summons, the 
summons shall, \piless the Court otherwise directs, be deli- 
vered or sent to the proper officer to be served by him or one 
of his subordinates. ' 

(2) The proper officer may be an officer of a Court other 
than that in which the suit is instituted, and, where he is such 
an officer, the summons may be sent to him by post or in such 
other manner as the Court may direct. 


2S 


(j) Tvljiram v. Silaram {IQIZ) 38 Bom. 377,380. 
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O. 5, 10. [S. 73.] Service of the summons shall be made by 

rr. 10 - 14 . . . delivering or tendering a copy thereof 

Signed by the Judge or such officer as he 
appoints in this behalf, and sealed with the seal of the Court. 

Object of service. — Tho object of the sei-vico of a summons in whatever way it 
may be effected (other than substituted service to which other considerations apply) is 
that the defendant may be informed of tho institution of the suit in due time before the 
date fixed for the hearing (r). See notes' to r. 17 lelow, “ service of summons,” 

Add itiOiis made to this rule by the Chief Court of the Punjab under 

s. IJJ. — See Appendix VIC below. 

11. [S. 74.] Save as otherwise prescribed, where there 

Service on several dcion- morc defendants than one, service of the 
summons shall be made on each defendant. 

Partners. — As to service on partners, see O. 30, r. 3. 

Wherever it is practicable, service shall 
be made on the defendant in person, unless 
he has an agent empowered to accept ser- 
vice, in which case service on such agent 
shall be sufficient. 

(1) In a suit relating to any business or 
work against a person who does not reside 
within the local limits of the jurisdiction of 
the Court from which the summons is 
issued, service on any manager or agent, 
who, at the time of service, personally carries on such business 
or work, for such person within such limits, shall be deemed 
good service. 

(2) For the purpose of this rule the master of a ship shall 
be deemed to be the agent of the owner or charterer. 

iVlanag:er or agent personally carrying on business. — Tho manager oi 
agent contemplated by this rule is one who has an initiative and independent discretion 
albeit subject possibly to general orders for his guidance. A ^ere servant employed to 
carry out orders or to execute a particular commission or a factor or commission agent 
who is not identified with tho firm for which he acts, is not such an agent (a). 


12. [S. 75.] 

Service to bo on de- 
fendant In person when 
practicable or on his agent 


13. [S. 76.] 

Service on agent by 
■whom defendant carries 
on business. 


14. [S. 77.] Where in a suit to obtain relief respect- 
ing, or compensation for wrong to, im- 
moveable property, service cannot be 
made on the defendant in person, and the 
defendant has no agent empowered to 


Service on agent in 
charge in suits for im- 
moveable property. 


<r) lihomsheUi v. tmabai (1897) 21 Bom. 223, 225. [ («) Occuldas v. GanwMal (1880) 4 Bom. 416. 
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accept the service, it may be made on any agent of the defend- 
ant in charge of the property. 

■ 15. [S. 78.] Where in any suit the defendant cannot 

be found and has no agent empowered 

Where service may be oa tO RCCept Seivice of the SUmmOUS On his 
m^e member Of defendant's 

male member of the family of the defend- 
ant who is residing with him. 

Explanation . — A servant is not a member of the family 
within the meaning of this rule. 

16. [S. 79.] Where the serving oflhcer delivers or 

tenders a copy of the summons to the 

acSVment^ defendant personally, or to an agent or 

other person on his behalf, he shall require 
the signature of the person to whom the copy is so delivered 
or tendered to an acknowledgment of service endorsed on the 
original summons. 

Re*?usal to sign acknowledgment. — A mere refusal to sign an aeknowlodgmont 
of service is not an offence under s. 173 or s. 180 of the Penal Code (t). 

17. [S. 86.] Where the defendant or his agent or 

such other person as aforesaid refuses to 
Procedure when defen- sign the acknowledgment, or where the 
»o“vice/or (»nnot be founi'.*^ Serving ofl&cer, after using all due and 
reasonable dihgence, cannot find the de- 
fendant,* and there is no agent empowered to accept service of 
the siunmons on his behalf, nor any other person on whom 
service can be , made, the serving officer shall affix a copy of 
the summons on the outer door or some other conspicuous part 
of the house in which the defendant ordinarily resides or carries 
on business or personally works for gain, and shall then return 
the original to the Court from which it was issued, with a 
report endorsed thereon or annexed thereto stating that he 
has so affixed the copy, the circumstances under which he did 
so, and the name and address of the person (if any) by whom 
the house was identified and in whose presence the copy was 
affixed. 


O. 5, • 

, 14-17 


(0 Qtieen Empress v. Krishna (1803) 20 Cal. 368. 
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O* .5* r. 17. The old sect f on. — ^This section corresponds with s. 80 of the Ode of 1882 except 

in the following particulars : — 

1. The words “ after using all due and reasonable diligence ** are new. They 

give effect to the decisions cited in the notes below under the head ** After 
using all due and reasonable diligence.” 

2. The words ** or carries on business or personally works for gain ” have been 

added to remove a doubt which arose under the old section as to whether 
it was good service to affix a copy of the summons on the outer door of 
the defendant’s place of huainesa (u), 

3. The words “ and the name and address,” etc., at the end of the rule are also 

new. They merely give effect to the existing practice. 

Service of summons. — ^The Code prescribes three modes of service of summons 
upon a defendant. They are as follows ; — 

1. In the first case, the summons is served by delivering a copy thereof to the 

defendant personally, or to an agent or other person on his behalf, and 
by obtaining the signature of the person to whom the copy is delivered 
to an acknowledgment of service endorsed on the original summons. See 
rr. 10 — 16 and r. 18. 

2. In the second case, that is, cases mentioned in r. 17, service is effected without 

an order of the Court by affixing a copy of the summons on the outer door 
or some other conspicuous part of the house in which the defendant ordi- 
narily resides or carries on business or personally works for gain, and 
the Court has to declare after examination of the serving officer that the 
summons has been duly served. When this mode o^ service is adopted, the 
provisions of r. 19 have to be complied with and the Court concerned has to 
decide whether the summons has or has not been duly served. See rr. 17 
apd 19. 

3. In the third case, that is, cases mentioned in r. 20, service is effected after 

obtaining an order of the Court by affixing a copy of the summons in sora(^ 
conspicuous place in the Court-houae and also upon some conspicuous 
part of the house (if any) in which the defendant is known to have last 
resided or carried on business or personally worked far gain, or in such other 
manner as the Court thinks fit. Service so effected is as effectual as if it 
had been made on the defendant personally. This is called substituted 
service. See r. 20 and the marginal note thereto. 

Ref 41 pes to sfgn the acknowledgment — Service cannot bo said to bo duly 
effected whore a defendant refuses to sign the acknowledgment and the provisions of 
the present rule are not complied with {v), 

** After using all due and reasonable diligence.*' — The present rule provides 
that in coses whore the defendant cannot be found, the mode of service prescribed by this 
rule should not be resorted to un/il the serving officer has used all due and reasonable 
diligence to find the defendant, and the defendant could not be found. To justify such 
service, it must be shown that proper efforts were made to find the defendant, e.g., that the 
serving officer went to the place or places and at the times at which it was reasonable to 


<u) Ctianbasappa v. Mainaba (1870) 7 B. H. C., • Appeal) ; Ditoan Chand v. Parbati (191-8) 

A. 0., 138. PunJ. Roc. no. 99, p. 327. 

(v) Maruti v. VUhu (1891) 10 Bom. 117 (notice oi | 
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expect he would be found (w). Thus, if a serving officer goes to a defendant’s hoiise, 
but does not find him there, and the defendant’s adult son, who is in tho house, refuses 
to accept service on behalf of the father, these facts by themselves do not justify the 
officer in resorting to the mode of service prescribed by this rule ; he must, before effect- 
ing such service, inquire of the son as to where the defendant is and otherwise use due 
and reasonable diligence in finding the defendant {x). When a defendant is tempo^ 
rarity absent from home, and is not represented in his house by an agent or male member 
of his family, tho summons should be again taken to the defendant’s house to be served 
upon him when the enquiries made show that he is likely to bo at home and to be found 
there (y). More temporary absence of the defendant does not justify the serving 
officer in affixing a copy of the summons on the door of the defendant’s houso (?) ; 
much less, if the serving officer knows where the defendant is, though the defendant 
may not have been in tho house at the time when he went to serve the summons 
(a). See notes above under the head “ The old section.” 


o. s, 


rr. 17-19. 


Cannot find the defendant. — These words are wide enough to cover the cEwe 
where the serving officer is not able to obtain access to a purdanaahin lady who has to> 
be served, and cannot deliver or tender a copy of the summons to her (6). See notes 
to r. 19 below, and notes also to 0. 9, r. 13, “ Grounds on which ex parte decree may be 
set aside.” 


Proof of service. — If tho plaintiff appears at the hearing of the suit, but tho de- 
fendant does not appear at the hearing, the question whether tho summons was duly 
served arises directly for the determination of the Court, for the Court cannot proceed 
ex unless it is proved that the summons was duly served [O. 9, r. 6 (1)]. Where a 
decroo is passed ex parte against a defendant, and tho defendant satisfies the Court which 
passed the decree that tho summons was not duly served upon him, tho Court may set 
aside the decree [O 9, r. 13]. 

18 . [S. 81.] The serving officer shall, in all cases in 

which the summons has been served under 
mannen?“ervto! Tule 16, eudorse or aimex, or cause to be 
endorsed or annexed, on or to the original 
summons, a return stating the time when and the manner in 
which the summons was served, and the name and address of 
the person (if any) identifying the person served and witnessing 
the delivery or tender of the summons. 

Form of return. — See Appendix B to Schedule I, Form No. 11. The said Form 
has been altered in certain respects by tho Chief Court of the Punjab ; see Appendix 
Vll below. 


19 . [S. 82, 


Exatoinatiou of serving 
officer. 


ist para.] Where a summons is returned 
imder rule 17, the Court shall, if the return 
tinder that rule has not been verified by the 
affidavit of the serving officer, and may, if 


(xu) Rajendro v. Jan Meah (1809) 20 Cal. 101; 
Cotien V. Nursing Doss (1892) 19 CaJ. 
201 ; Sankaralinga v. Ratnaaabhapati (1898) 
21 Mad. 824 ; Kassim v, JohurmuU (1910) 
, , „ 48 Cal. 447. 

*) S(^aram v. Padmdkar (1906) 80 Bom. 028. 

\v) BhotmheUi v. Vmabai (1897) 21 Bom. 228. 


(?) Subramania v. Subramania (1898) 21 Mad. 
410 ; Abraham v. DoruUd (1900) 29 Mad. 
824. 

(а) Sakin v. OouH (1902) 24 All. 302. 

(б) KaMrode v. Nahin Chandra (1916) 19 C. W. 

N. 1281. 
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O. 5, it has been so verified, examine the serving ofiicer on oath, or 
rr. 19-21. cause him to be so examined by another Court, touching his 
proceedings, and may make such further inquiry in the matter 
as it thinks fit ; and shall either declare that the summons has 
been duly served or order such service as it thinks fit. 

“ Or order such service as It thinks fit.*' — These words empower 
the Court, even when there haa been a technical compliance with the provisions of r. 17, 
to order service in another mode, if the Court thinks fit to do so in the interests of jus- 
tice. Thus where the person to be served is a purdanashin lady, and the serving officer, 
not being able to obtain access to her, affixes a copy of the summons on the 
outer door of her dwelling house as provided by r. 17, though the service is properly 
effected, the Court may under this rule direct the service of summons by ’means of notice 
by registered post, so that the cover may in due course reach the lady herself (c). 

20. [S. 82, 2nd para. Ss. 83, 84.] (1) Where the Court 

is satisfied that there is reason to believe 

Substituted service, jiiji in t .•! * ^ Oii 

that the defendant is keeping out oi the 
way for the purpose of avoiding service, or that for any other 
reason the summons cannot be served in the ordinary way, the 
Court shall order the summons to be served by affixing a copy 
thereof in some conspicuous place in the Court-house, and also 
upon some conspicuous part of the house [if any] in which the 
defendant is known to have last resided or carried on business 
or personally worked for gain, or in such other manner as the 
Court thinks fit. 


( 2 ) 

Effect of 
Mrvice. 


Service substituted by order of the Court shall he 
substituted ^ cficctual as if it had been made on the 
defendant personally. 


(3) Where service is ‘substituted by order of the Court, 
_ , ^ the Court shall fix such time for the ap- 

Where service substi- n ji i r i j i ^ 

to*be’ flx^ appearance pearance OI the aeiendant as the case may 
require. 

Substituted service. — Seo notes to r. 17 above, ** Service of summons.” 

For any other reason. — ^Where by the custom in India a defendant (being a 
Hindu woman of rank) could not bo personally served with a summons, the Judicial 
Committee allowed servioe to be substituted on her Deewan [chief servant] {d). 


21. [S. 85, 1st para.] A summons may be sent by the 

Court by which it is issued, whether with- 
wtee^'defendant®''^d“ OT without thc piovincc, cithcr by 
Slotto 0116 of its officers or by post to any Court 

(not being the High Court) having juris- 
diction in the place where the defendant resides. 


(«) ( 1916) 19 C. W. N. 1231 , mpra . 


1 Clark v. Muttick (1889) 2 M. I. A. 263, 268. 
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22. [S- 86.] Where a summons issued by any Court O. 5, 

established beyond the limits of the towns rr. 22 - 24 . 
a'nd'iiangOTn; pf Calcutta, Madias, Bombay and Rangoon 
courteoutoi^. is to be served within any such limits, it 

shall be sent to the Court of Small Causes 
■within whose jurisdiction it is to be served. 

Additions made to the rule by the High Court of Bombay — See App. I\'. 

23. [S. 85, 2nd para.] The Court to which a summons 

is sent under rule 21 or rule 22 shall, upon 
8uS^OTa°L sent receipt thereof, proceed as if it had been 

issued by such Court and shall then return 
the summons to the Court of issue, together with the' record 
(if any) of its proceedings with regard thereto. 


Form of Return. — Sco Schedulo T, Appendix B, Form No. 0, and note the alter- 
ations made in the said Form by the High Court oF liombay in exercise of the powers 
conferred by a. 122 above, 

5ufficiency of service. — Where a summons has been transmitted by one Court 
to another for service by the latter, and the return made by the Court serving the sum- 
mons states that the service has boon duly offectod, the jirosumption will bo that the 
service was sufficient unless the return itself shows the insufficiency (e). Similarly when 
the return made by the Court serving the summons states that the summons has not 
been duly served, and the summons is returned with that declaration to the Court from 
which it was issued, the presumption is that the service was not sufficient, and the Court 
from which the summons was issued should act upon that presumption unless there is 
good and strong evidence which comes or is brought to its notice going to show that the 
summons was duly served (/). According to the Calcutta High Court, however, the 
Court issuing the summons ipust not proceed upon any presumption either way, but 
must determine for itself whether the service was sufficient or not, the reason given being 
that the present rule does not reauire the Court to'wliich the summons is sent for service? 
to make any return touching the sufficiency of service ({/). This view has been dissented 
from by the High Court of Allahabad on grounds of expediency, and, further, on the 
ground that it ignores the last sentence of rule 19 above which applies not only to the 
Court issuing the summons, but also to the Court to which it is sent for service (^). 

24. [Ss. 87-88.] Where the defendant is confined in 
a prison, the summons shall be delivered or 
Seme on aefendant la s^nt by post or otherwise to the officer in 
charge of the prison for service on the de- 
fendant. 

As to the duty of the officer to whom the summons is sent for service, see r. 22 
below. 


(e) Namr Mohomed v. Kazbai (1886) 10 Bom, 

202 . 

(/) Dxoarka Prasad v. BriJ Mohan Lai (1911) 88 
All. 610. 


{a) Romanath v. Ooggodo (1806) 22 Cal. 889. 

W Dioarka Prasad v. Brij Mohan Lai (1911) 38 
All. 649. 
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O. 5, 

rr. 25, 26. 


25 . [S. 89.] Where the defendant resides out of Bri- 
tish India and has no agent in British India 
Service where defendant empowered to acccpt service, the summons 

r 6 sid 68 out of Brltisli Indift ^ i ’ll | -i. .-i ir i t jji 

and has no agent. shall 06 acldressed to the defendant at the 

place where he is residing and sent to him 
by post, if there is postal communication between such place 
and the place where the Court is situate. 


Where summons Is sent by post, — ^This i*ule is to be read with s. 27 of the Gene- 
ral Clauses Act 10 of 1897 by which it is provided that when any document is required 
' by an Act passed after 11th March 1897 to be served by post, and the expression used 
is “ send *’ [which is the expression used in the present rule], then, “ unless a different 
intention appeals, [and no such intention appears in the present rule], the service shall be 
deemed to bo effected by properly addressing, pro -paying and posting by registered post, 
a letter containing the document, and, unless the contrary is proved, to have been effec- 
ted at the time at which the letter would be delivered in the ordinary course of post.” 
Heading the present rule with the said s. 27, the High Court of Bombay held in a case 
in which it appeared that the postal packet enclosing the summons was properly ad- 
dressed to the defendant, and was registered, duly stamped and posted, but the packet 
was returned endorsed “ refused,” that the Court was entitled to draw the inference indi- 
cated in the said s. 27 and to hold that there was sufficient service (i). In the earlier 
cases which arose under the corresponding section of the Code of 1882, where a postal 
packet was returned endorsed “ refused,” it was held that the service was not sufficient 
and that further evidence was necessary before the Court could act upon such endorse- 
ment (j). As to these cases, however, it is to be noted that they wore all decided with- 
out any reference to s, 27 of the General Clauses Act as all of them except one wore cases 
before the said Act came into force, and the one decided after the said Act came into force 
was not governed by the provisions of the said s. 27, as that section did not apply to the 
Code of 1882 it being an enactment iJossed boforo 11th March 1897, the date on which 
the General Clauses Act came into force. 


OU4V1LC lu luruigu 1 nri 

territory through Political 26. fS* 90. 1 Where 

Agent or Court. ^ ■* 

(а) in the exercise of any foreign jurisdiction vested in 

His Majesty or in the Governor-General in 
Council, a Political Agent has been appointed, 
or a Court has been established or continued, 
with power to serve a summons issued by a 
Court under this Code in any foreign territory 
in which the defendant resides, or 

(б) the Governor-General in Council has, by notifica- 

tion in the Gazette of India, declared, in respect 
of any Court situate in any such territory and not 
established or continued in the exercise of any 


(ji)Bdluram v. Bai Pannabai <1910) 85 Bom. 213. 
See also Roopchand v. Haji Husein (1914) 
16 Bom. L. B. 204. 

(j> Jooendro Chunder v. Dwarka Nath (1888) 15 


Cal. 681 ; Jagannath v, Sassoon (1893) 18 
Bom. 606 ; Aga QiUam Husain v. Sassoon 
(1897) 2l Bom. 412, 418 ; Fakhr-ud-din'y. 
Qhafur-ud-din (1901) 28 All. 90. 
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mcTi jurisdiction as aforesaid, that service hy such 
Court of any summons issued hy a Court under 
this Code shall he deemed to he a valid service, 

the summons may be sent to such Political Agent or Court, by 
post or otherwise, for the purpose of being served upon the 
defendant ; and, if the Political Agent or Court returns the 
summons with an endorsement signed by such Political Agent 
or by the Judge or other officer of the Court that the summons 
has been served on the defendant in manner hereinbefore 
directed, such endorsement shall be deemed to be evidence of 
service. 

The words italicized in Cl. (b) of this rule are new. They wore inserted in this 
rule by the Second Repealing and Amending Act XVII of 1914. 

27 . [S. 422.] Where the defendant is a public officer 

(not belonging to His Majesty’s military 
offl®w7o“on servant of or naval forccs or His Majesty’s Indian 
rnthority“®‘‘“^ Marine Service), or is the servant of a rail- 

way company or local authority, the Court 
may, if it appears to it that the summons may be most con- 
veniently so served, send it for service on the defendant to 
the head of the office in which he is employed, together with 
a copy to be retained by the defendant. 

Officer belonging to the Indian Marine Service. — An oflicor or mecha- 
nic in the employ of the Indian Marine Service is subject to exactly the same rules as 
every other person under the Code, that is to say, service upon him is to be efEocU^d in 
the manner prescribed by rr. 15 to 17 above (A;). 

This rule has been amended by the Madras High Court. — See Appendix 
VI below. 

28 . [S. 468.] Where the defendant is a soldier, the 

- , Court shall send the summons for service 

Horvice on soldiers. , i • -i* 

to his commanding officer together with a 
copy to be retained by the defendant. 

This rule has been amended by the Madras HIsh Court. — See Appendix 
VI below. 


29 . [Cf. Ss. 87, 88, 4R8.] (1) Where a summons is 
^ delivered or sent to anv person for service 
under rule 24, rule 27 or rule 28, such per- 
son shall be bound to serve it, if possible. 


(t) Intu Utah V. DarbaJuh (1014) 42 Oa). 67. 


O. 5, 

rr. 26- 29. 
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O. 5, and to return it under his signature, with the written acknow- 
rr. 29, 30. ledgment of the defendant, and such signature shall be deemed 
to be evidence of service. 

(2) Where from any cause service is impossible, the sum- 
mons shall be returned to the Court with a full statement of 
such cause and of the steps taken to procure service, and such 
statement shall be deemed to be evidence of non-service. 

For an additional rule made by the Madras High Court — See Appendix 
VI bolow. 

80 . [Ss. 91, 92.] (1) The Court may, notwithstanding 
anything hereinbefore contained, substi- 
aumm?n8.““““ tute for a summons a letter signed by the 

Judge or such officer as he may appoint in 
this behalf, where the defendant is, in the opinion of the Court, 
of a rank entitling him to such mark of consideration. 

(2) A letter substituted under sub-rule (1) shall contain 
all the particulars required to be stated in a summons, and, 
subject to the provisions of sub-rule (3), shall be treated in all 
respects as a summons. 

(3) A letter so substituted may be sent to the defendant 
by post or by a special messenger selected by the Court, or in 
any other manner which the Court thinks fit ; and, where the 
defendant has an agent empowered to accept service, the letter 
may be delivered or sent to such agent. 

Additional rule framed by the High Court of Allahabad under s. lai.— 

See Appendix V below. 


ORDER VI. 

Pleadings generally. 

1 . \Neio. Cf. Jud. Act, 1873, S. 100.] 
Pleading. “ Pleading ” shall mean plaint or written 

statement. 

Introduction of English rules of pleadings. — The object of this Order 
is to introduce into British India the loading rules of pleadings followed in Eng- 
land. Tho whole of this Order, excepting rr. 14 and 15, is new. The rules comprised 
in this Order, except rr. 14 and 15, have been taken most of them from Order 19 and the 
rest from Order 28 of the English Rules made under the Judicature Acts. In one res- 
pect, however, the rigour of the English Rules has been relaxed by providing that the 
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Court may, notwithstanding tho absence of any specific denial, require any fact to bo 
proved by the party who alleges it (see O. 8, r. 6). ^ . 

Function of pleadings. — “The whole object of pleadings is to bring tho 
parties to an issue, and tho meaning of the rules [relating to pleadings] was to prevent tho 
issue being enlarged, which would prevent either party from knowing, when tho cause 
came on for trial, what the real point to bo discussed and decided was. In fact, the ivJiole 
meaning of the system is to nai'row the parties to definite issues^ and thereby to diminish 
expense and delay, especially as regards the amount of testimony required on either side 
at the hearing ” ( Z). To attain this end, the plaintiff should state in his plaint all tho facts 
which constitute his cause of action. It is not sufficient to allege what may be a ground 
of action if something else bo added which is not stated in the plaint. “ Upon all sound 
principles of pleading it is necessary to allege what must, and not what may, be a cause 
of action ” (m). The defendant also should state in his written statement the material 
facts on which he relies for his defence. When tho result of the pleading on both sides 
is that a material fact is affirmed on tho one side and denied on tho other, tho question 
tlius raised between the parties is called an issue of fact. Wlion one party answers 
his opponent’s pleading by stating an objection in point of law, tho legal question thus 
raised between the j)artios is called an issue of law. See 0. 14, r. 1. 

A plaintiff’s pleading is his plaint (0. 7). A defendant’s pleading is his written 
statement (O. 8). In some cases a plaintilf who has filed his plaint may, with tho leave 
of the Court, file a written siakment, or the Court may require him to file a writlen states 
went In such cases the written statement forma i)art of the plaintiff’s pleadings. 
Again, there are cases in which a defendant who has fil(Mi his written statement may, 
with the leave of tho Court, file an additiotuil ivrilten statement or tho Court may require 
him to do so. In such cases tho additional written statement forms part of tho defen- 
dant’s pleadings. Tho plaintiff’s written statement and tho defendant’s additional 
written statement are called subsequent pleadings. See O. 8, r. 9. 


Pleading to state material 
facts and not evidence. 


2. [New. R. S. c., o. 19, r. 4.] Every pleading shall con- 
tain, and contain only, a statement in a 
concise form of the material facts on which 
the party pleading relies for his claim or 
defenice, as the case may be, but not the evidence by which 
they are to be proved, and shall, when necessary, be divided 
into paragraphs, numbered consecutively. Dates, sums and 
numbers shall be expressed in figures. 


General rules o? pleading. — 0. 6 deals with Pleadings in general, 0. 7 deals 
with Plaints, and 0. 8, with Written Statements. The following is a summary of tho 
rules comprised in this Order : — 


1. State your whole case in your pleading, in other words, set forth in your plead- 
ing all material facts on which you rely for your claim or defence (r, 2). 


2. State facts and not law (r. 2). If any matter of law is set out in your oppo- 

nent’s pleading, do not plead to it (n). 

3. State the material facts on which you rely, and not the evidence by which they 

are to be proved (rr. 2, 10, 11, 12). 


(0 Per Jessel, M.R., In Thorp v. EoldstvoHh (1876) [1905] 2 K. B. 391, 400. 

3 Ch. D. 637, 639. (n) Richardson v. Mayor of Orford (1793) 2 H. B. 

(m) West Rand Central Odd Mining Co. v. Rex 182. 


0 . 6 , 
rr. I, 2. 
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4. State material facts only; omit immaterial and unnecessary facts. Do not 

anticipate yoior opponent’s pleading and plead to any matter which is 
not alleged against you (r. 2). 

5. State tlie facts of your case cmcietly^ but with precision (r. 2). 

6. It is not necessary to allege the performance of any condition precedent ; 

an averment of performance is now implied in every pleading (r. 6). 

7. It is not necessary to set out the whole or any part of a document, imless the 

precise words thereof are necessary. It is sufficient to state the effect 
of the document as briefly as possible (r. 9). 

8. It is not necessary to allego any matter of fact which the law presumes in 

your favour, or as to which the burden of proof lies upon your opponent 
(r. 13). 

Fundamental rule. — Rule 2 of this Order is the fundamental rule of pleadings. 
When analysed, it will be found to require four things : — 

1. Every pleading must state jacis and not law, 

II. It must state material facts^ and material facts only, 

III. It must state only the facts on which the party pleading relies for his claim 
or defence, and not the evidence, by which they are to be proved. 


IV. It must state such facts in a concise form» 

“ The main object, or one of the main objects, of this rule is that the one party 
may know what are the facts on which the other party relies in order that he may bo 
prepared to meet the case (o). 

1. Every pleading must state facts and not law, — pleading must not 
set forth a public statute, for the Court is bound to take judicial notice of it (p). Nor 
should parties plead conclusions of law or of mixed law and fact : it is for the Court to 
declare the law arising upon the facts before it. The parties should only state the facts 
on which they rely for their claim or defence. 

It is bad pleading to allege merely that a right or a duty exists ; the facts must be set 
out which give rise to the right or create the duty. Thus in a suit for damages for negli- 
gence, it is not enough for the plaintiff to state that “ the defendant has been guilty of 
negligence,” without showing in what respect he was negligent and how ho became 
bound to use care to prevent injury to others. Negligence means a breach of duty to 
take due care and caution. The plaint, therefore, ought to state facts upon which the 
supposed duty is fouiided, and the duty to the plaintiff with the breach of which the 
defendant is charged (g). Similarly, it is not sufficient for the plaintiff to aver that the 
defendant did the act complained of “ wrongfully, unlawfully and improperly ” or 
“ without any justification therefore or right so to do.” He must state the facts upon which 
he proposes to rely as showing that the act was done wrongfully or unlawfully. “ Those 
epithets, under the present system of pleading, are useless and redundant. They add 
nothing whatever to the plaintiff’s case. They are merely now epithets of abuse. They 
were formerly in declarations essential, because under that form of pleading legal rights 
were stated for filets ; but facts alone are stated now ” (r). Upon like principles, it is not 
sufficient for the plaintiff to say, ” Under and by virtue of a certain deed I am entitled, 


(o) Rs Morgan, Owen v. Morgan (1887) 86 0. D. 
492, 496. 

ip) Partridge v. Strange (1816) Plowd. 77, 84. 
\q) Gautret v. Egerton (1867) L. B.. 2 0. P. 371, 


374 ; West Rand Central Cold Mining Co. 

V. Rex [1906] 2 K. B. 891, 400. , 
er Jesael, M. B.., In Day v. Brownrigg (1878 
10 0. b. 294, 802. 
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etc. He must state the facts which go to show his title (tf). In like manner, a plaintiff Q. 0 1 *^ 2^ 

claiming imder a donatio mortis causd must state the facts which, according to him, would 
constitute it a valid donatio mortis causd : it is not sufficient to say that the deceased 
“ two days before his death made a good and valid donatio mortis causd to the plaintiff ” 
of the property (<). Where a plaintiff claims by inheritance, it is not sufficient to say, 

I am the heir-at-law.” He must state the particulars showing the links of relation- 
ship on which he relies as constituting him such heir (w). 

The same principles apply to a defendant. He must not say merely, “ I am not 
liable.” He must aUege facts which show that he is not liable. Thus a defendant, who 
claims privilege in a suit for defamation, must not plead merely that “ he published the 
words on a privileged occasion.” He must state the facts which give rise to the pri- 
vilege (v). 

11. Every pleading must state material facts and material facts 

only. — To begin with, a jmrty should sot out in hia pleading all material facts on which 
he relies for his claim or defence. “ What particulars are to be stated must dejjend on the 
facts of each case. But it is absolutely essential that the pleading, not to bo embarrass- 
ing to the defendants, should state those facts which will put the defendants on their 
guard and tell them what they have to meet when the case comes on for trial” {w). If 
a party omits to plead a material fact, he will not be allowed to give evidence of that 
fact at the trial, unless the Court gives him leave to amend his pleadings under r. 17 
below. ” If parties wore hold strictly to their pleadings under the present system, they 
ought not to be aUowed to prove at the trial, as a fact on which they would have to rely 
in order to support their case, any fact which is not stated in the pleadings ” (a;). Thus 
if A sues B for specific performance of a contract, alleged to have been signed by J5’s 
^ agent, and the only fact stated in B’s written statement as a ground of defence is that the 
alleged agent was of unsound mind and therefore incompetent to contract, B will not be 
allowed to prove at the hearing that the alleged agent had in foci no authority to sign the 
contract. B ought to have pleaded want of authority in his written statement, if ho in- 
tended to rely upon it for his dofonco. Nor will B bo aUowed to amend his written 
statement in such a case under rule 17 below, for “ if a defendant were to be at liberty 
to put in a defence inconsistent with the rules of pleading, and then at the trial got the 
case to stand over in order to put in a new defence, the consequoucos might be very 
prejudicial ” (y). 

Matters affectinj!: damages — The present rule provides that every pleading 
should contain, and contain only, material facts on which the p irty pU’iding relies for his 
claim or defence, as the case may be. That is to say, a plaint should contain only those 
material facts on which the plaintiff relies for his claim and a written statement should 
contain only those material facts on which the dofoadant relies for his defence. Does this 
mean that the plaint should be confined to those facts only which constitute the plaintiffs 
cause of action, and that the written statement should bo confined to those facts only 
which constitute the dofond.iiit’s defence ? It has boon held, as regards a plaintiff's 
claim, that the words “material facts on which the party pleading relies for liis claim,” 
are not confined to those facts which are essential to the plaintiff’s cause of action, but 
include any fact which the plaintiff is entitled to prove at the hearing. Thus facts which 


(ff) V. Earl of Strathmore (1887) 3 Time 

L. R. 829. 

(0 Re Parton, To*entend v. Parian ( 1882) 30 W 

) V f*nlmer fl892] 1 Q. B. 319. 

iv) Simynonds v. Dunne (18 a) Ir. R. 6 C. L. 368. 

iw) Per Ooiton, L.J., in PhUlippe v. Phillippe 


(18'8) 4 Q. B. D. 12^, 139. 

{x) PkUlipps V. PhiU^pps (18 8) 4 Q. B, D. 127, 
133, per Brett, L.J.; Brook v. Brook (1880) 
12 P. D. 10 ; Davis v. James (1884) 20 0. 
D. 778. 

(y) Byrd v. Nunn (1877) 7 0. D. 284. 
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O. 6| r, 2. merely tend to increase the amount of damages are not essential to the cause oj action, 
but they certainly are facts which the plaintiff is entitled to prove at the hearing ets matters 
in aggravation of damages. Such facts are therefore “ material ” facts within the mean- 
ing of this rule and a plaintiff has to state them in his plaint (s'). As observed by Brett, 
in Phillippa v. PhiUipps (a), the words of the rule are not “ the facts which will be 
necessary to support the cause of action ” : they are, “ the material facts on which the party 
relies for his claim.*’ In Millington v. Loring (6), which was a suit for damages for 
breach of a contract to marry, the plaint, after alleging the promise to marry in the first 
paragraph and the broach thereof in the second, wont on to allege in the third paragraph 
that “ the plaintiff relying upon the said promise permitted the defendant to debauch 
and carnally know her, whereby the defendant infected her with a venereal diseaise.’* 
Analysing the above plaint, it may be stated that the first and second paragraphs stated 
facts that wore essential to the cause of action, viz., facts relating to the making of the con- 
tract and facts relating to the breach of the contract, being facts which constitute the cause 
of action in a suit for damages for the broach of a contract. But the facts stated in 
the third paragraph wore not essential to the cause of action. Nevertheless they were 
material facta within the meaning of the rule, for the plaintiff was entitled to prove them 
as matters in aggravation of damages, and it was hold that they wore properly set forth 
in the plaint. Turning now to the defence in a suit for damages, the rule laid down 
in Wood V. Durham (c) is, that a defendant is not in general entitled to plead in his 
defence matters in mitigation of damages. The ground of the decision in that case is 
that such matters do not constitute any defence to an action, and a defendant can under 
the rule allege only those material facts on which ho relies for his defence. As to Milling- 
ton V. Loring, it was said that it waa a caso where “ there was a good cause of action of a 
double character stated : there wore damages claimed by reason of an alleged breach of 
promise of marriage, but there was far more, because part of the cause of action was that 
by reason of that the plaintiff had been ill through the seduction by the defendant, who 
had ruined her charsucter, and had infected her with a bad disease.” One may be per- 
mitted to doubt whether illness through seduction and infection with disease formed 
part of the cause of action. Moreover, the decision in Millington v. Loring has been fol- 
lowed in a case later than Wood v. Durham, whore it could not bo said that there was a 
cause of action of a double character (d). However this may be, it is to be remarked 
that the decision in Wood v. Durham turned not only on the construction of the corres- 
ponding English rule, but on O. 21, r. 4, which provides in express terms that “ no denial 
or defence shall be nocossary os to damages claimed or their amount, but they shall be 
deemed to be put in issue in all cases, unless expressly admitted.” 0. 21, r. 4, of the 
English rules has not been reproduced in the Code. See notes to 0. 7, r. 3, “ Except 
damages.” 


Facts not yet material to a case.— The pleadings should only contain such facts 
as are material at the present stage of the suit. It is not proper to anticipate the answer 
of the advorsEwy. To do so is “like leaping before one comes to the stile ” (e). “ It is 

no part of the statement of claim [* plaint ’ in our pleadings] to anticipate the defence, and 
to state what the plaintiff would have to say in answer to it. That would bo a return 
to the old inconvoniont system of pleading in Chancery, which ought certainly not to be 
encouraged, when the plaintiff used to allege in his bill imaginary defences of the defendant, 
and make charges in reply to them.” (/). Thus it is unnecessary in a suit upon a bond 


(g) MilUngton v. Loring (1880) 6 Q. B. D. 190, 
194 ; Whitneg v. Moignard (1890) 24 Q. 
B. B. 680. 

(a) (1878) 4 Q. B. D. 127. 133. 

(b) (1880) 0 Q. B. D. 100. 

(c) (1888) 21 Q. B, D. 601 ; Wood v. Cox (1888) 


4 Times Bep. 660. 

(d) Whitney v. Moignard (1890) 24 Q B. D. 630, 

(e) Sir Ralph Bovy*8 ease (1678) Vent. 217. 

(/) Hall V. Eve (1876) 4 0. D. 341, 346, per James, 
L.J. 
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to allege that the defendant was of full ago when he executed the bond. For if he were O. 6, r. 2. 

a minor when ho executed the bond, it is for him to prove it : it need not be denied by- 

anticipation (g). Similarly a defendant should not plead to any matter which is not 

alleged against him. Thus if a defendant is sued for slander, the only way to meet the 

plaintiff’s claim is to plead (1) that the word® in question were not spoken and published, 

or (2) that they were spoken and published and aro true, or (3) that they wore spoken 

and published and are privileged. If, instead of so doing, he pleads that he did not say the ‘ 

words alleged in the plaint, but that ho said something else, and that the something 

else which he said was true and spoken on a privileged occasion, the defence will be 

struck out under r. 16 below as one embarrassing the fair trial of the suit (A). 

111. Every pleading: must state facts, and not the evidence by which 
they are to be proved. — Every pleading must contain a statement of the material 
facts on which the <pariy pleading relies but not the evidence, by wliich those facts are to be 
proved. “ It is an elementary rule of pleading that, when a state of facts is relied on, 
it is enough to allege it simply without sotting out the subordinate facts which are the 
moans of producing it, or the evidence sustaining the allegation ” (t). No doubt, ovi- 
denco too consists of facts, but there is a convenient nomenclature to distinguish the 
two. The material facts on which the party pleading relies for his claim or defence are 
QdWod facta probanda. The evidence or the facts by moans of which tlmyaroto be proved 
am called facta probaniia. Every pleading should contain only facta probanda^ and 
not facta probantia. “ The distinction is taken in the very rule itself, between tho facts on 
which tho party relies and the evidence to prove those facts. Erie, C.J., expressed it in 
this way. He said there wore facts that might bo called the allegata probanda^ the facts 
which ought to be proved, and they were different from tho evidence which was adduced 
to prove those facts. And it was upon that expression of opinion of Erie, C. J., that rule 
4 [of the English rules, corresponding to tho present rule] was drawn. The facts which 
ought to be stated are tho material facts on which tho party pleading relies ” (j). Thus 
where a suit is brought against an Insurance Company on a policy on tho life of A, and 
one of the conditions of the policy is that it should bo void if tho insured committed 
suicide, tho Company should only plead, if the defence is that A committed suicide, 
that A died by his own hand. It is wrong to state in the written statement that 
A had been melancholy for weeks, that he bought a pistol and shot himself with it. 

Those facts aro merely ovidenco ( facta probantia) facts by moans of which tho factum pro. 
bandum, namely, suicide, is to be proved (A;). Similarly, it is wrong to sot out in tho 
pleading admissions made by tho opponent, for admissions are only evidence (/). Thus 
where a plaintiff alleged that certain windows of his were ancient, and the defendant 
stated in his defence that the plaintiff had in a former action admitted that they wore not 
ancient, tho allegation was struck out (m). Ux>on tho same principle, “ whore the facts 
in a pedigree aro facts to bo relied upon as facts to establish the right or title, they must 
be sot out ; but where tho pedigree is tho moans of proving tho facts relied on os 
facts by wliich the right or title is to bo established, then tho pedigree is evidence that 
need not be set out (n). 

Rule 10, 11 and 12, of this Order are special applications of tho general princijile 
laid down in tliis rule. 

ig) WaUingham'a case (1816) 2 Plowd. 664 ; Sir (1) Davy v. Garrett (1878) 7 0. D. 478, 485; 

Ralph Bovy’B ccue (1673) Vent. 217. Williamson v. L. and N. W. Railtvay Co- 

(A) J?ajr*a»n V. [1893] 1 Q. B. .671. (1879) 12 C. D. 787, 793; Spedding v. 

(t) WiUiams V. Wilcox (1838) 8 A. & E. 314, 331, ‘ Fitzpatrick (1888) 38 0. D. 410, 414; 

per Lord Denman, 0. J, Briton Medical Life Association v, Britannia 

0) PhUipps V. Philipps (1878) 4 Q. B. D. 127, Fire Association (1888) 69 L. T. 888. 

133, per Brett, L.J. (jn) Lumb v. Beaumont (1884) 49 L. T. 772. 

(i) See BorrodaUe v. Hunter (1846) 6 Man. and (n) Philipps v. Philipps (1878) 4 Q. B. D. 127, 

Or. 689. 134, per Brett, L.J. 
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O. 6, 
rr. 2, 3. 


IV. Every pleading must state material facts In a concise form — ^To at- 

tain this end, the forms in Appendix A when applicable, and, where they are not appli- 
cable, forms of the like character, as nearly sis may be, should be used for all pleadings 
(see r* 3 below). At the same time the rules given above under the head “ General 
rules of pleading,” p. 396 above, should be borne in mind. But the pleader should not 
sacrifice precision to conciseness. For, as observed by Kay, J., ” although pleadings 
must now be concise, they must also be precise ” (o). In fact, rule 4 expressly requires 
%at in all cases “ in which particulars may bo necessary beyond such as are exemplified 
in the forms [in Appendix A], particulars (with dates and items if necessary) shall bo 
stated in the pleadings.” As to further information on this subject of “ certainty ” in 
pleadings, see notes to rr. 4-6 below. 


Alternative and inconsistent allegations. — The rule now under consider- 
ation does not prohibit inconsistent pleadings. “ A person may rely upon one 
set of facts, if he can succeed in proving them, and he may rely upon another set oi facts 
if he can succeed in proving them ; and it appears to me to be far too strict a construc- 
tion of this Order to say that ho must make up liis mind on which particular line he will 
put his case, when perhaps he is very much in the dark ” (p). The rules as to joinder of 
defendants (O. 1, r. 3) and causes of action (O. 2, r. 3), as also the rules as to the reliefs 
that may be claimed by a plaintiff (O. 7, rr. 7, 8) clearly show that either party may al- 
lege in his pleadings two or more inconsistent sets of material facts and claim relief there- 
imder in the alternative (7), A plaintiff m&y rely “ upon several different rights alter- 
natively, although they may be inconsistent ” (r). But then ” as to each of those he 
ought to set out the facts upon which ho would have to rely as facts to maintain that 
right ” (s). So, too, a defendant may, by his written statement, ” raise as many distinct 
and separate, and therefore inconsistent, defences as he may think proper, subject only 
to the provision contained in [rule 16 below] ” (<). A pleading is not embarrassing with- 
in the moaning of rule 16, merely because it sets up incondstent s.its of facts (w;. It may 
in a proper case be struck out as embarrassing and oppressive to the other side (u). “But 
to go to the length of saying that no inconsistent pleading can be pleaded, appears to mo 
not warranted by the rules and contrary to the established practice of the Courts ” (w). 
But, “if alternative cases are alleged, the facts ought not to be mixed up, leaving the 
[other party] to pick out the facts appUcable to each case ; but facts ought to bo 
distinctly stated, so as to show on what facts each alternative of the rehef sought is 
founded” (x). 

See also notes to 0. 7, r. 7, under the head “ Alternative relief.” 


3. INew. R. S. C., o. 19 , r. 5] The forms in Appen- 
dix A when applicable, and where they are 

IS of pleading. applicable forms of the like character. 

as nearly as may be, shall be nsed for all 
pleadings. 


( 0 ) Totmsend v. Parian (1882) 80 W. R. [Eng.J 

(®) Re Morgan Owen v. Morgan (1887) 36 C. D. 

492, 499, per Lindley, L.J, 
iq) Sep V. Ecution (18 ) 7 C. D. 1. 

(r) PhxUipe v. Philij^e (1878) 4 Q. B. B. 127, 
1£4, pttr Brott, L.J, 

(•) Ib, See also O. 7, r. 8. 


( t) Berdan v. Oreevwood (18 8) 3 Ex. D. 251, 255 

(u) Re Morgan, Given v, Morgan (188 ) S6 C.B. 

492 

(r) (188 ) 35 0. D. 402, supra. 

(w) (188 ) 35 C. D. 492, 500, per Lindley, L.J. 

(x) Dax^ V. Garrett (18 8) O. D. 4.8, 4b0, per 

TheBigor , L.J, See also O. 8, r. 7. 
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4. [New. R- S. C., O. 19, r. 6.] In all cases in which o. 6, r. 4, 
the party pleading relies on any misrepre- 

Particuiara to be given sentation, fraud, breach of trust, wilful de- 
where necessary. fault, or uudue influence, and in all other 

cases in which particulars may be necessary 
beyond such as are exemplified in the forms aforesaid, parti- 
culars (with dates and items if necessary) shall be stated in 
the pleading. 


Obfect of particulars. — ‘‘Although pleadings must now be concise, they 
must also be precise (y). For this purpose all necessary particulars must be embodied 
in the pleadings. If the particulars stated in the pleadings are not sufficiently specific, 
the other party may apply for further and better particulars under the next rule. The 
object of particulars is to prevent surprise at the trial by informing the opposite party 
what case ho has to meet, to define and narrow the issues to be tried and so save un- 
necessary expense ( 2 :). Particulars supplement pleadings which would otherwise be too 
vague and general, and en.sure a fair trial by giving notice of the case intended to bo sot 
up (a). “ What particulars are to bo stated must depend upon the facta of each case ” 

{b). As a general rule it may be stated that “ as much certainty and particularity must 
he insisted on as is reasonable having regard to the circumstances and to the nature of 
the acts themselves. To insist upon less would be to relax old and intelligible principles. 
H’o insist upon more would bo tho vainest pedantry ” (c). At the same time the distinc- 
tion between particulars and evidence must be steadily kept in view. “ Tho Courts have 
uniformly endeavoured to prevent the plaintiff, for the defendant, as the cose may be 
from prying into the brief of his opponent for finding out what is to be the evidence which 
iio be produced at the trial. On tho other hand, tho Courts have uniformly said that tho 
plaintiff or tho defendant is entitled to bo told any and every particular which will enable 
him properly to prepare his case for the trial, so that ho may not be taken by surprise ” (d). 
That is to say, whilst particulars may bo ordered to prevent surprise, and to inform tho 
opposite party of the caso he has to meet, particulars are not ordered of tho mode in 
which it may be proposed to prove tho case sot up in tho pleading (e). To use the phra- 


seology of r. 2 above, particulars will be ordered of the material facts on which tho party 
pleading relics for his claim or defence, but not of tho evidence by wliich those facts are 
to bo proved. Thus, a defendant is not entitled to know tho names of tho plaintiff’s 
Witnesses, for that is to require particulars of the evidence by which tho i>laintiff’s case is 
to bo proved. But whore tho namos of witnesses form part of tho rnaterial facts consti- 
tuting a party’s cose, he is bound to state them in his pleading, and if ho does not, an 
Older may be made under the next rule requiring him to disclose tho names (/). “ It 
the particulars are those that he ought to give, he cannot refuse to do so mtirely on the 


{ground that his answer will disclose tho names of tho witnesses ho proposes to call ” (g). 
rbia may bo explained by an illustration. A deals in drugs bearing tho registered trado- 


niaik “ Herbalin.” J3 uses the word “ Herbaline ” on drugs manufactured by him. 
sues U for infringement of his trade-mark, alleging in the plaint that the use of his trade . 


iy) lownsend v. PaHon (1882) 30 W. li. (Eng 

V Fitzpatrick (1888) 38 C. D. 41 
ffaundera v. Jones (1877) 7 0. J 

, , , w:a‘236&*‘^ ® 

Millmnk V. MUbarik (1900) 1 Ch. 376, 38; 

, opo. 

( ) Philippg y. Pfiiiippg An ti 


139. 

(c) Jtaddiffe v, Evans [1892] 2 Q. B. 624, 532, 532. 

(d) Humphries and Co, v. The Taylor Drug Co. 

(1888) 39 0. D. 693, 695. 

(e) Duke v. Wisden (1897) 77 L. T. 67, 68. 

if) Marriott v. Chamberlain (1886) 17 Q. B. D. 
164, 161. 

(j/) Ziorenberg v. Jjobouchers rl893J 2 O. u io«» 
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O, 6, r, 4. mark by .B is calculated to induce, and had in fact induced “ divers persons’* to pur- 
chase J5’s goods as and for A*fi goods. B applies for particulars of the names and addresses 
of the “ divers persons.” B is entitled to the particulars, for the names in this case form 
part of the material facts which constitute cose. The whole question in such a cose 
is, has the defendant induced divers persons to buy his goods as and for those of^the 
plaintiff ? (h). 

Fraud and coercion. — Whore fraud is charged against the defendant, it is aji 
acknowledged rule of pleading that the plaintiff must set forth the particulars of the fraud 
which he alleges. It is not enough to use such general words as “ fraud,” “ deceit,” Oj 
“ machinations.” “ General allegations, however strong may bo the words in which 
they are stated, are insufficient even '‘to amount to an averment of fraud of which any 
Court ought to take notice ” (t). Whore a plaintiff seeks relief on the ground of fraud, 
but the particulars of the fraud alleged are not set forth in the plaint, the plaint should 
bo rejected under 0. 7, r. 11, as not disclosing a cause of action {j). A charge of fraud 
must bo substantially proved as laid, and when one kind of fraud is charged, another 
kind of fraud cannot, upon failure of proof, bo substituted for it (fc). Nor is it proper 
for the api)ellate Court to entertain a case of fraud other than the one specifically alleged 
in the pleadings (1). The same rules apply when coercion is charged in the plaint (m). 

If the particulars of fraud stated in the iilaint are not sufficiently specific, the defen- 
dant may apply for further particulars under the next rule. Thus, where it is alleged by 
the plaintiffs that tho defendants have made false entries in the plaintiffs’ books for the 
purpose of defrauding them, tho plaintiffs may be directed to furnish particulars specify, 
ing tho entries charged to be false, and the nature of their objection to each item (n). 
See notes to rule 5, “Discovery before particulars,” ill. (1). 

Misrepresentation. — ^Where it is alleged in the plaint that “tho defendant 
represented to the plaintiff,” etc., it should bo stated whether the representation was 
verbal or in writing (o). It is not enough in an action to restrain infringement of a 
trade-mark to allege that “ divers persons ” were induced by the acts of the defendant to 
purchase his goods as and for those of the plaintiff. The plaintiff should state in the 
plaint particulars of the names and addresses of those “ divers persons ” {p). 

Breach of trust. — ^Whore breach of trust is charged, tno i:)loading must specify tho 
acts constituting tho alleged breach of trust. It is not enough to say that tho de- 
fendant had “ in various ways misapplied rent and profits of leaseholds, which he had 
received on behalf of tho plaintiff, and had committed broaches of trust ” (q). 

Other cases in which particulars may be necessary ; — 

Misconduct. — ^Where the dismissal of a servant or an agent is justified on the ground 
of misconduct, the party so justifying must specify the acts of misconduct (r). 


(h) Humphries v. The Taylor Drug Co., (1888) 

39 C. 11. 693. Seo also MUbank v. Mxlbank 
[1900] 1 Ch. 876. 

(i) Wcuxngford v. The Mutual Society (1880) 6 

App. Ca. 685, 697, per Lord Selborn, 
L. C. ; Bal Oangadhar Ttlak v. Shriniwas 
Pandit (1915) 42 I. A. 135, 151, 39 Bom. 
441, 467. ' 

(j) Gunga Narain v. Tiluckram (1888), 15 Cal. 

633, 16 I. A. 119 ; Balaji v. Gangadhar 
(1908) 32 Bom, 255 ; Jyoti Prokaah v. 
Jhowmull (1909) 86 CJal 134. Under the 
Code of 1882, a plaint may, in the discre- 
tion of the ^ourit be rejected if it did not 
disclose a cause of action, or It may be 
returned for amendment <s. 53) ; undei 

this Code, It shaU bo relocted (O. 7, r. 11). 


See Krishnagi v. Wamnaji (1894) 18 Bom- 
144. 

(fc) Abdul HoHsein v. Turner (1887) 11 Bom. 

620, 14 I. A. 111. 

(0 Mahomed Mira v. Savvasi Vijaya (1900) 23 
Mad. 227, 237. 

(m) Purushotam v. Pandurang (1914) 39 Bom. 

149. 

(n) Newport Slipway, <Cro., Co. v, Paynter (1886) 

34 C. B. 88. 

(o) Seligrmnn v. Young (1884) W. N. 93. 

(p) Humphries v. Taylor Drug Co. (1888) 89 C. P. 

693. 

(«) Xnstiu, In re (1885) 54 L. J, Ch. 1104 ; (1885) 
83 W. a. 557. [Eng.] 

(r) Saunders v. Jones (1877) 7 C. B. 435. 




PARTICULARS. 


403 


Negligence* — ^Whero negligence or contributory negligence is charged, full details O. 6, f, '4. 
must bo given of the acts on which the party pleading relies as constituting negligence {s). 

Agreement — ^Where an agreement is alleged, the j)leading should state the date of 
the agreement, the names of the parties to it, and whether it was in writing or verbal (t)* 

If it is an implied agreement, it should appear from what facts or circumstances it is to 
be implied (see r. 12 below). 

Defamation , — In an action for slander, the plaintiff must give particulars of the 
names of the persons to whom the alleged slander was, made (u). 

In an action for libel, where the charge made against the plaintiff in the alleged libel 
is general in its nature, a defendant who pleads a justification must state in his pleading 
the facts on which he relies in support of his justification (v), A sends a book of which 
he is the author to B for a review, i?, in reviewing the book, prints and publishes, among 
other statements, the following: “A is, by his own confession, a most barefaced liar.” 

A sues B for damages for libel. B justifies, pleading the truth of the alleged libel. B 
must specify in his pleading the passage in A’s work on which ho relies in support of tho 
defence of justification (w). 

Accounts . — Where a plaintiff claims merely to have a general account taken, ho need 
not give particulars as to tho items. But it is otherwise if the j^laintiff claims a definite 
amount instead of an account. In the. latter case the j)laititiff must give particulars as 
to tho items of which it is composed {x). 

Where a Imnp sum is claimed . — Where a plaintiff claims a lump sum, tho defendant is 
entitled to particulars of tho items composing such sum (//). So, also, where a plaintiff 
gives credit for a lump sum, and sues for tho balance (::). 


Particulars of defence. — The general princii>les upon which the Courts 
act in requiring particulars to be given of allegations or matters stated in plaints are appli- 
cable equally to defences, and the rules relating to tho giving of particulars are in general 
apphcable to all pleadings, though from the nature of the case tho occasion for parti- 
culars arises somewhat less frequently in regard to defences tlian in regard to claims. 
Thus where a defence consists of traverses or denials of allegations in the claim so that the 
defendant is not taking upon himself the onus of j)roving any substantive facts, but is only 
denying or requiring proof of those alleged by tho plaintiff, tho occasion for particulars 
does not arise ; but where he pleads affirmatively or sets up facts to bo proved in answer 
to the plaintiff’s case, he may be, and in general is, as much under obligation to give 
particulars as if ho wore alleging such or similar matters in a plaint (a). For instance, 
if a defendant sets up a defence of payments made, ho has to give particulars of tho dates 
and amounts of such payments. So if ho justifies a libel, ho must state tho facts fully 
in his pleadings or give particulars {b). Similarly whore ho alleges that ho is released 
from, or exonerated and discharged from, tho performance of his contract, he must in 
his written statement give sufficient information to his opponent as to how and when lie 
Was so released or discharged (Bullen and Leake, Precedents of Pleadings, 6th od., 532, 
o33). But whore tho onus of ostablishmg a positive or negative allegation lies on tho 
plaintiff, the Court will not order tho defendant to give jrarticulars of his traverse of that 
allegation. Thus where tho plaintiff alleged that tho committee of the Stock Exchange 


(«) Qautret v. JSgeHon (1867) L. B. 2 C. P. 3 
fr V. M'Taggart [1906] 2 I. R. 120. 

J ) Turquund v. Fearon (18? 9) 48 L. J. Q. B. 702 
no lioselle V. Buchanan (1886) 16 Q. B. D. ( 
ftj) [1893] 1 Q. B. 185, 18i 

Labouehere [18931 2 Q. B. 18J 
W) Devermx v. Clarke Co. [1891] 2 Q. B. 6 
Au^tmus V. Nennckx (1880) 16 C. D. 
Blackxe v Osmaston (1884) 28 C. D. 1 


I 


Kemp V. aoUlberg (1887) .36 C. D. 505, 507. 

(y) Philippa v. Philippa (1878) 4 Q. B. B. 27, 
133. 

iz) Qodden v. CorsUn (1879) 5 C. P. D. 17. 

(а) Roberta v. Owen (1890) 6 Times L. B. 172 

James v. Radnor County Council (1890) 
6 Times L. B. 240. 

(б) Zicrenberg v. Labouchere [1893] 2 Q. B. 183. 
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O. 6, in declining to re-elect him as a member of the Exchange did not act h<mA fide, fairly^ 
rri 4f 5» reasonably, or judicially incoming to the conclusion they did, and the committee 
in their defence alleged that they acted bond fide and honestly, it was held that the onus 
of proving that the committee had not acted bona fide being on the plaintiff, he was not 
entitled to particulars of the facts or grounds upon which the committee based their 
decision (c). 


5. [New. R- S. C., O. 19, r. 7.] A further and better 
statement of the nature of the claim or 
of “ortioutof" defence, or further and better particulars 
of any matter stated in any pleading may 
in all cases be ordered, upon such terms, as to cost and other- 
wise, as may be just. 


Application for particulars. — ** The object of particulars is to prevent 
surprise at the trial and to limit the inquiry at the trial to the matters sot out in the 
particulars. So I think particulars ought to bo encouraged. They tend to narreno the 
issues (d).** If a party does not state in his pleading all the particulars required by r. 
4, the other party may apply under this rule for further and better particulars. If the 
English prfiwjtice is to bo allowed here, the application need not be supported by any 
affidavit except, perhaps, in a special case (e). 

When application should be made. — As a general rule a defendant who 
claims particulars should apply for them with reasonable promptitude (/) and before 
putting in his defence, but he does not by putting in his defence waive his right to parti- 
culars (g). Nay, in a proper case, the Court may order an application for particulars to 
stand over till a written statement has been put in to enable the Court to know what the 
points raised by the defence are, as where the defendant is the plaintiff’s agent, and the 
particulars in question are all in the knowledge of the defendant, but not in the know- 
ledge of the plaintiff (h). 

Discovery before particulars. — The question often arises, where a de- 
fendant has applied for particulars, whether the plaintiff should deliver particulars before 
obtaining discovery and insi>ection of the defendant’s books or whether discovery should 
be given before particulam are delivered. “There is no hard and fast rule as to the class 
of cases in which particulars should precede discovery or discovery be ordered before 
particulars ; but the Judge must exorcise a reasonable discretion in every case after care- 
fully looking at all the facts, and taking into account any special circumstances” (i). 
The result of the authorities appears to be that where the party pleading is unable to give 
particulars of his allegations without previously inspecting his opponent’s books or docu- 
ments, or obtaining discovery from his opponent by interrogatories, the Court may order 
discovery before particulars, and the application for particulars may be adjourned till 
after inspection or discovery. “It is good practice and good sense that whore the defend- 
ant knows the facts and the plaintiffs do not, the defendant should give discovery before 
the plaintiffs deliver particulars” (j). 


e) Weinberger v. Jngli8[19l8], 1 Ch. 133 
d) Thompson v. JStrfcZei/ (1883) 31 W. R. [Bog.] 
230, per Watkln WllllamB, J. 

(e) Thompson v. Birkley (1883) 31 W. B. [Eng.] 
230, whore the action was for seduction, 
and the defendant applied for particulars 
of the alleged Immoral intercourse, but 
the Court refused to make any order 
unless he made an affidavit that he had 
not seduced the girl ; approved In Sachs 


v. Sheilman (1888) 37 C. D. 296, 304. 

But see Kelly v, Briggs^ 85 L. T. Journal, 
78. 

(J) Qourand v. Fitgerald (1889) 37 W. R. [Eng.] 
265. 

(a) Sachs v. SheUman (1888) 37 C. D. 295, 302. 

(h) Sachs v. SheUman (1888) 87 C. D. 296, 302. 

(i) Waynes Merthyr Co, v. Bedford <Ss Co, [1896] 

1 Ch. 29, 36. 

(j) Millar v. Harper (1888) 38, C. D. 110, 112. 
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lUustraiions. O. 6* r. 5. 

1. Suit by principal against agent for accourUs charging agent with fraud, — A employs 
B to purchase goods, as his agent, at the lowest possible price. A sues B for an account 
alleging in the plaint that B htyj. purchased goods at prices higher than the current prices 
and had secretly received commission from the vendors. The charges against B are 
stated in general terms, no particulars being given. A is unable to state the parti- 
culars of the fraud charged until ho sees J5’s books. A is entitled to inspection of J5’s 
books before he can be called upon to deliver particulars of the fraud (k), 

2. Suit by a wife's executor against husband. — A, who is the executor of J, sues B, 

J'q husband, to recover from him all the furniture and other chattels purchased by J with 
her separate income and included in an inventory of all the goods in R’s house made 
sometime before J’s death. B applies for particulars of the furniture. He is not 
entitled to the particulars until he declares by an affidavit which of the articles com- 
prised in the inventory belonged to his wife. “ Where the plaintifiFs are executors who 
do not know, and the defendant a person who does know, it is right that discovery should 
come first ” (Z). 

3. Suit by a colliery company against a colliery merchant. — A colliery company sues 
R, a coal merchant, for damages for fraudulently passing off coal not gotten from the 
company’s mines as coal gotten from the company’s mines. The plaintiffs in their plaint 
give one specific instance of fraud, and allege that “ on divers other occasions ” the 
defendant had taken orders from “ divers other persons” for coal to bo supplied from the 
company’s mines, and fraudulently sold coal not purchased from the plaintiff as coal 
gotten from the company’s mines. R applies for particulars of the names and dates. 

The company then applies for inspection of i2’s books. The company is entitled to dis- 
covery before delivering particulars. Chitty, J , said : “ Having regard to the circum- 
stances that many of these alleged frauds are within the defendant’s moans of knowledge 
and are not within the Imowlodge of the plaintiffs, I tliink discovery ought to precede 
particulars” (m). 

The practice followed in the above cases was sought to be applied in a libel case where 
A sued B for calling him a “ charity swindler ” and ” imposter,” and B pleaded justi- 
fication, and, when called upon to give particulars of the charge, said that he could not 
unless ho was allowed inspection of A’s books of account. The Court held that B was 
not entitled to discovery before ho had delivered particulars. Kay, L.J., said ; ” To 

apply this practice to the case of a libel would be to sanction the publication of a libel 
when the liboUer knew no facts justifying the libellous statement, because ho believed he 
could, by the process of discovery, elicit such facts ” (a). 

Further particulars granted. — For cases in which further and better 
particulars have been ordered, see notes to r. 4, ” Other cases in which particulars may 
bo necessary,” p. 402 above. 

Objections to particulars : — 

1. A applies for particulars from B under this rule. It is a valid objection to the 
application that the particulars applied for by A relate to the mode in 
which B'b case is to bo proved, and not to material facta constituting B’s 
case. See notes to r. 4, ” Object of particulars,” p. 401 above. 


0?) Whyts V. Ahrsns (1884) 26 0. D. 717 ; Ldteh 
v. AbboU (1886) 31 0. D. 874. Seo also 
^ SaohM V. ShsUman (1888) 87 0. D. 295, 

(h Miliar V. Harpw (1888) 88 0. D. 110. 


(m) Waynss Merthyr Co. v. Radford db Co. (18961 

1 Ch. 29. See also Maxim Nordsnfelt 
<6 Co. V. Nordenfelt [1893] 3 Ch. 122. 

(n) ZUrenbarg v. Labauchere [1893] 2 Q. B. 183. 
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O. 6, 
rr. 5, 6. 


2. Particulars will only bo ordered of maienai /acf.v constituting a party’s ease, 

but not of any immaterial allegation (o). 

3. Particulars will only be ordered of material facts alleged by a party in his 

pleading, ^but not of those denied by him. See notes to r, 4, “ Particulars 
of defence,” p. 403 above. 

4. A applies for particulars from B under this rule. It is no objection to the 

application that A must know the true facts of the case bettor than B (p). 

0 . Where a party from whom particulars are sought is unable to give the parti- 
culars without laborious inquiry, the practice is to make an order for 
“ the best particulars the party can give ” ( 5 ). This is usually the case 
where the party fills a representative character (r). 


“ Upon such terms as to costs or otherwise.’’ — ^Thus an order may 
be made directing that unless particulars are delivered within a certain time, the suit 
shall be dismissed {a). 

Amending or delivering further particulars. — Where a party who 
has delivered particular under an order afterwards desires to amend them or to deliver 
further particulars, the proper course for him is to obtain an order giving him leave to do 
so (f). And leave, will, in genoralr bo granted, whore the amendment will cause no injury 
to the opposite party except such as can be sufficiently compensated for by costs {m). 
Leave to amend may bo refused where it is sought to introduce a new cause of action (v), 
or to add to the amount claimed after the defendant has paid into Court the full amount 
originally claimed {w). An apifiication to amend particulars will, as a rule, bo refused 
if made at the trial of the suit {x). See s. 153 and r. 17 of this Order. 


6. \Neiv, R« S. C., o. 19, r. 14.] Any condition pre- 

Condition precedent. cedont, ttc performance or occurrence oi 
which IS intended to be contested, shall 
be distinctly specified in his pleading by the plaintiff or de- 
fendant, as the case may be ; and, subject thereto, an averment 
of the performance or occurrence of all conditions precedent 
pcessary for the case of the plaintiff or defendant shall be 
implied in his pleading. 


Neither party need allege the performance of any condition precedent. — 

A agrees to build a house for B at certain rates Bjiccifiod in tho contract. It 
is a condition of the agreement that payment to A should only be made upon a certificate 
signed by .B’s architect that so much is due. A demands payment upon completion of 
the building, but B refuses to pay. A sues B claiming Rs. 6,000. Here the obtaining of 
tho architect’s certificate is a condition precedent to A'b right of action. Tho present rule 
provides that it is not necessary for A expressly to aver in his plaint that he has obtained 


( 0 ) Cava V. Torre (1886) 64 L. T. 616 ; Qibhona 
V. Norman (1886) 2 Times L. U. 676. 
ip) Harbord v. Monk (1878) 38 L. T. 411. 

(q) Marshall v. Inter-Ooeanic db Co. (1885) 1 
Times L. R. 394; WUliams v. Itamadale 
(1887) 36 W. R. 126; Harbord v. Monk 
0878) 88 L. T. 411. 

(f) Higgins v. Weekes (1889) 5 Times L. R. 238. 

(j») HaveV v. Bentinck [1898] 1 Q. B, 186. 

(t) Yorkshire Provident Co. v. Cilbert (1896) 


2 Q. B. 148, 153 ; Hmdena v. Bums (1894) 
10 Times L. R. 400. 

(ti) Clarapede v. Commercial Union Association 
(1884) 32 W. R. (Eng.) 262. 

(r) Cocksedge v. Metropolitan Coal Association 
[1891] 66 L. T. 432. 

(m») Sanders v. Hamilton (1907) 28 Times L. R. 389. 
(x) Moss V. Malings (1886) 83 C. D. 603 (patent 
action). 
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the architect’s certificate. Such averment, the rule says, shall be implied in his plead- 
ing. The rule further provides that if B intends to contest the fulfilment of the condi- 
tion precedent, he must distinctly specify the condition precedent in his written state- 
ment. He must plead that the architect has not certified the amount claimed in the suit. 
If B does not plead the non-performance of the condition, it will bo presumed that the 
condition has been duly performed. If B pleads non-performance, the burden of 
proving due performance will be on A, 

A condition precedent, it must bo observed, does not strictly speaking form part of 
the cause of action. Thus in the case put above A’s cause of action consists of the making 
of the contract and of the breach thereof by B. The condition of obtaining the archi- 
tect’s certificate is but an additional formality introduced by the express agreement of 
the parties, suspending A’s right to sue until the condition has been performed. 

History of the rule. — This rule is a reproduction of O. 19. r. 14, of the English 
Buies. Before the year 1852, it was a recognized rule of English pleadings that the plain- 
tiff should allege expressly the performance of eaxJi necessary condition precedent to the 
rights claimed. Then came the Common Law Procedure Act, 1852, which modified the 
earlier practice by enabling the plaintiff to aver performance of conditions precedent 
generally. Eor this purijoso, the form in use was, all conditions were performed, and 
all things happened, and all times elapsed necessary to entitle the plaintiff to have the 
said promise performed by the defendant, and to maintain his action for the broach there- 
of hereinafter alleged.” The present rule does away with the necessity of oven a general 
averment of performance of condition precedent. A plaintiff need not now allege the 
poilormanco of any condition precedent. It is for the defendant to object if ho intends to 
dispute the performance of any condition f>rocodont. 

“ Distinctly.’^ — This rule requires that where a party intends to contest the per 
formanco of any condition iDrocodont, ho must distinctly specify the condition precedent 
in his pleading. An allegation in general terms that there was “ an express condition ’ 
is not enough. The pleading must state the terms of the conditions, the names of the 
parties to it, and whether it was in writing or verbal (y). 

7. [New. R- S. C., O. 19, r. 16.] No pleading shall, ex- 
cept by way of amendinent, raise any 

Departure. ^ i ri* x* n 

new ground of claim or contain any allega- 
tion of fact inconsistent with the preyious pleadings of the 
patty pleading the same. 

Departure In pleading. — This mle provides against what is called “a de- 
parture in pleading.” It is a reproduction of 0. 19, r. 16, of the English Buies. Its 
importance in this country is not likely to be so great as in England where the practice 
is for each party in turn to state his own case, and answer that of his opponent before the 
hearing. Not that the Code does not recognize subsequent pleadings (see O. 8, r. 9) but 
such pleadings are seldom resorted to in this country oven in the Presidency towns^ 
The general principles on which the system of pleading in England is founded are as 
follows ; — 

1. The plaintiff by his statement of claim alleges the material facts on which ho 
relies in support of his case. 


O. 6, 
rr. 6, 7. 


y) A.bb8 V. Matheaon db Oo., 104 I/. T. Journal, 268. 
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O. 6> r, 7* 2. The defendant, in answer thereto, delivers a defence in which he may take all 

or any of the following courses : — 

first, he may deny or refuse to admit the facts stated by the plaintiff ; 

secondly, he may confess or admit them, and avoid their effect by answering 
fresh facts which afford an answer thereto ; 

thirdly, he may admit the facts stated by the plaintiff, and may raise a 
question of law ews to their legal effect. 

If the defendant adopts the first or third of those three courses, a question ot 
fact or of law is at once raised between the parties. 

3. If the defendant adopts the second of the three courses, the plaintiff may 

reply — 

first, by denying the fresh facts alleged by the defendant ; or 

secondly, by admitting them, and alleging other facts which avoid their effect ; 
or 

thirdly, by raising a question of law as to their effect. 

4. If the plaintiff pleads a reply of the second kind, that is, if he replies by way 

of confession and avoidance, the defendant has the same courses open to 
him in pleading a rejoinder (z). A rejoinder is now seldom pleaded. 

6. It is very seldom that further proceedings are taken, but there may bo sur- 
rejoinders, rebutters, and surrebutters. 

Under the Code, a plaintiff commences his suit by presenting a plaint. The defen- 
dant then puts in his written statement in answer to the plaintiff^ s claim. There is nothing 
corresponding to a Reply or Rejoinder in the Anglo-Indian system of pleadings. But 
the plaintiff may, with the leave of the Court, tender a written statement, and the 
defendant may, with like leave, tender an additional written statement (0. 8, r. 9). The 
Code of 1882 also contained a similar provision (a), but pleadings in this country seldom 
go beyond the defendant’s written statement. 

The word “ pleading ” at the commencement of this rule refers to subsequent plead- 
ings, Thus in England a plaintiff may not raise in his Reply a ground of claim different 
from that raised in his Statement of Claim ; nor can ho in his Reply sot up facts incon- 
sistent with those set up in his Statement of Claim. A reply is not the proper place in 
which to raise new claims. A plaintiff who wishes to add new claims can do so only by 
amending the statement of claim (r. 17). Like remarks apply to a defendant’s Rejoin- 
der. As a plaintiff’s Reply must be consistent with his Statement of Claim, so a defendant’s 
Rejoinder must bo consistent with his Defence. Thus if a plaintiff alleges merely 
a negligent breach of trust in his Statement of Claim, the Reply must not asseit that the 
breach of trust w&a fraudvhnt (b). Similarly, if the Defence alleges that the arbitrators 
did not make any award, the Rejoinder must not assert that the award was not tendered 
by the proper time ; “ for it is one thing not to make an award, and another thing not to 
tender it when made ” (c). Upon the same principle, a plaintiff who claims rent on the 
basis of a lease cannot claim the same sum in his Reply os damages for unlawfully “ hold- 
ing over ” ; for by his Statement of Claim ho treats the defendant as his tenant, and ho 


(z) Bullen and Leake, Precedents on Pleadings, \ (b) KiTigsion v. Oorfccr [ 1892 ] 29 L. E. Ir. 8d4, 627. 

6th ed., pp. 1, 2. I (c) Roberts v. MaHett (1871) 2 Wms. Saund. 188. 

(a) See Oode ot 1882, s. 112. I 
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cannot turn round in his Reply and say : 
he is liable as a trespasser ” (d) 


“ If the defendant is not liable as a tenant. 


O. 6, 
rr. 7-9. 


8. [New. R- S. C., -O. 19, r. 20.] Wliere a contract 
is alleged in any pleading, a bare denial 

Denial of contract. a j.t_ li . ini 

of tne same by tne opposite party shall be 
construed only as a denial in fact of the express contract 
alleged or of the matters of fact from which the same may 
be implied, and not as a denial of the legality or sufl&ciency 
in law of such contract. 


Denial of contract. — All matters which go to show that the contract sued on 
is void or unlawful must be specifically pleaded. If such matters are not expressly plead- 
ed, no evidence thereof can, as a rule, be given at the trial Thus if A sues J5 on a con- 
tract, and B in his written statement merely denies the contract, such denial will bo taken 
to mean only that there was in fact no such contract as alleged : it will not be construed 
as a denial of the legality of the contract. The result is that if A proves the contract 
sued upon, B will not bo allowed to contend at the hearing that the contract was a wager- 
ing contract, and therefore void. B ought to have specifically pleaded in his written 
statement that the contract was a wagering contract (e). But whore at the hearing 
of a suit the plaintiffs case discloses that the transaction which is the basis of his claim is 
illegal, the Court cannot properly ignore the illegality, even if the illegality he not pleaded 
or relied on by the defendant (/). “ No Court ought to enforce an illegal contract or allow 

itself to be made the instrument of enforcing obligations alleged to arise out of a contract 
or transaction which is illegal, if the illegality is duly brought to the notice of the Court, 
and if the person invoking the aid of the Court is himself impUcated in the illegality. It 
matters not whether the defendant has pleaded the illegality or whether ho has not. If 
the evidence adduced by the plaintiff proves the illegality, the Court ought not to assist 
him ” (g). Note that an agreement by way of wager is not illegal but merely void 
[see Indian Contract Act, 1872, ss. 23 and 30]. 

See 0. 8, r. 2, which is a general rule. 


9. [New. R- S. C., O. 19, r. 21.] Wherever tbe contents 
of any document are material, it shall be 
of "document to be sufficient in any pleading to state the effect 
thereof as briefly as possible, without 
setting out the whole or any part thereof, unless the precise 
words of the document or any part thereof are material. 


Effect of document to be stated. — ^Tliis rule piovides what is to be the 
proper method of pleading where a material fact (r. 2) is evidenced by a document (h). 
The intention expressed by the first part of the rule seems clearly to be that, where 
a document is material, it shall not be necessary to set it out at length, but only to state 
the legal effect of it, the object apparently being to prevent long pleadings (i). Thus it 
is sufficient if a plaintiff in a suit for the recovery of immoveable property states in his 


(d) DucJcioorth v. JllcOleland (1878) 2 D. U. It. 627. 
(c) Colbome v. Stookdalc (1795) 1 Str. 493 ; 
Qrizewood v. Blam (1861) 11 O. B. 526 ; 
Willis V. Lovio [19011 2 K. B. 196 ; BuU 
. ^ ^ V, OhapvMn (1863) 8 Bx. 444, 

(/ ) Oedge v. Hoyal Exchange Assurance Corporation 


[1900] 2 Q. B. 214; Alice Mary Bill v. 
OtorA:«(1904)27 AU.266. 

(g) Scott V. Brown, Doering Co. [1892] 2 Q. B- 
724, 728. 

(A) Darhyshire v. Laigh [1896] 1 Q. B. 664, 667. 

(t) [1896] 1 Q. B. 664, p. 668, supera. 
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O. 6, p aint the effect of the will under which he claims. He is not bound to set out the precise 
rr.9-II. words of tho will, although a question has arisen as to the true construction of those 
words (j). At the same time it is not enough for a plaintiff to say that, under and by 
virtue of a certain deed, ho is entitled to the property claimed by him. He must state 
the effect of the document on which he relies {k). 

Precise words. — In an action of libel or slander it is always necessary to set out 
the exact words alleged to be libello'ia (I). 

10. [New. R- S. C., O. 19, r. 22.] Wherever it is mate- 
rial to allege malice, fraudulent intention, 
Malice, knowledge, &o. ‘ knowledge or other condition of the mind 

of any person, it shall be sufheient to 
allege the same as a fact without setting out the circumstances 
from which the same is to be inferred. 

Condition of mind* — Rules 10, 11 and 12 are no more than practical applic- 
ations of tho general principle laid down in r. 2 above. Malice, fraudulent intention, 
knowledge, etc., constitute in some cases the material facts of a party’s case ; they musL 
therefore bo alleged in tho party’s pleading. But tho circumstances from which they 
are to be inferred need not bo stated in tho xdoading ; for they are but the evidence bif 
which those facts are to bo juovod. 

Malice. — Malice is a necessary part of tho cause of action in suits for slander of 
title and for malicious prosecution. It must therefore be alleged by the plaintiff in hjs 
plaint. Similarly, whore a defendant in an action of libel claims privilege, alleging that 
the words complained of were used on a privileged occasion, the x)laintiff may allege 
and prove malice, that is, improper motive. 

Fraudulent Intention* — See notes to r. 4 above under tho head “ Fraud,” p. 
402 above. 

Knowledge — In a suit by a servant against his master for injury caused by tluj 
dangerous condition of a building where ho is employed, the plaint must not only affirm 
tho master’s knowledge of the danger, but must also negative the servant’s knowlccl^o 
of it (w). To support an action for damages for the bite of a dog, the jdaintiff must allctJif* 
and x)^‘Ove that the dog had to tho defendant’s knowledge bitten or attemx)ted to bilo 
some person before it bit the plaintiff (a). ^ 

11. [New. R- S. C., O. 19, r. 23 ] Wherever it is mate- 
rial to allege notice to any person of auy 
*^°*^*“‘ fact, matter or thing, it shall be sufficient 

to allege such notice as’ a fact, unless the form or the precise 
terms of such notice, or the circumstances from which sucli 
notice is to be inferred, are material. 

Notice as part of cause of action. — ^Notice, where it forms part of the cause of 
action, must bo pleaded as a fact, e.g., notice of suit proposed to be brought against tlie 
Secretary of State for India [sco s. 80 below], or against a Railway Company (nn), or against 




f) [1896] 1 Q. B. 664, sxma, 

b) Philipps v. Philipps (1878) 4 Q . B. D. 127. 

(1) Harrtfiv. IVarre (1879) 4 C.P.I). 126. 

( tn) Griffiths V. London and St. Katharine Docks 


cfc Co. (1884) 13 Q. B. D. 269. 

(n) Thomas v. Morgan (1886) 4 Bowl. 223 ; Oshoni^ 
v. 0/iocfi'tW!«r[1896] 2 Q, B. 109. 

(nn) IneUan BoUways Act .1890 f.77, 140. 
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a Municipality, notice of dishonour of a bill of exchange, notice to a tenant to quit, O. 6, 
oto. It is not necessary to set out the notice verbatim in the plaint. rr. 1 1, 14. 

12. [New. R. S. C., O. 19, r. 24.] Whenever any contract 
or any relation between any persons is to 
rciltion.°^ contract, or implied ftom a series of letters or con- 
versations or otherwise from a number of 
circumstances, it shall be sufficient to allege such contract or 
relation as a fact, and to refer generally to such letters, conver- 
sations or circumstances without setting them out in detail. 

And if in such case the person so pleading desires to rely in 
the alternative upon more contracts or relations than one as 
to be implied from such circumstances, he may state the 
same in the alternative. 


Implied contract — A contract may bo oxpn^Hsod in one document, or it may have 
to l>o implied from a series of documents or conversations or from a number of other 
circumstances. Rule 9 applies in the former case : the present rule, in the latter case. 
Circumstances in the conduct of two parties may establish a binding contract between 
them, although the agnioment, reduced hito writing as a draft, has not been formally 
exocute^l by either (o). As regards contracts to bo implied from a series of letters, it is 
to bo noted that where a Court has to find a contract in a corresporidoneo, and not in one 
particular note or memorandum formally signed, the whole of that which has passed 
between the parties must bo taken into considf^ration (p). 

13. [Neiv. R- S. C., o. 19, r. 25] jSfeither party need 
, in any pleading allege any matter of fact 

rreaiimptions of law. ^ ^ ♦ i* j* 

wnich the law presumes in his favour or 
as to which the burden of proof lies upon the other side unless 
the same has first been specifically denied (e.g., consideration 
for a bill of exchange where the plaintiff sue.s only on the bill, 
and not for the consideration as a substantive ground of claim). 


Presumptions of law, — A plaintiff need not, in his jdaint, allege tho consideration 

for which a bill of exchange was given to him, when ho sues onU/ on the billy for it will 
be presumed in his favour that tho bill was made for consideration {q). It will Ix) for 
the defendant to plead that there was no consideration for tho bill. But if tho plaintiff 
sues on the consideration os a sjibstantivo ground of claim, ho must allege the consider- 
ation specifically. 

14^ [Ss. 51, 115.] Every pleading shall be signed by 
the party and his pleader (if any) : pro- 
pieading to be signed. vided that where a party pleading is, by 
reason of absence or for other good cause, 
unable to sign the pleading, it may be signed by any person 

(o) Brogien v. MetropolUan BaUusay Co. (1877) (o) See Negotiable Instruments Act 26 of 1881, 

„ 2 App. Cas. 666. s. 118. 

IP) auttty V. Horne Paynt (1878) 4 App. Cos. 311. 
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O. 6, duly authorized by him to sign, the same or to sue or defend 
rr. 14, 16. on his behalf. 

Omission to sign plaint* —The signing of plaints is merely a matter of procedure 
(r). If a plaint ia not signed by the plaintiff or by any person duly authorised by him in 
that behalf, and the defect is discovered at any time before judgment, the Court may 
allow the plaintiff to amend the plaint by signing the same. If the defect is not dis- 
covered until the case comes on for hearing before an appellate Court, the appellate Court 
may order the amendment to bo made in that Court. La any event tho appellate Court 
should not dismiss the suit or otherwise interfere with the decree of tho lower Court, 
merely because the plaint is not signed as required by this rule. The reason is that 
though the omission to sign or verify a plaint is a defect, it is not such a defect as could 
affect tho merits of the case or the jurisdiction of tho Court (d) : see s. 99. 

15. [Ss- 51, 52. 115.] (1) Save as otherwise provided 

by any law for the time being in force, 
Verification of pleading*, cverv pleading shall be verified at the foot 
by the party or by one of the parties 
pleading or by some other person proved to the satisfaction of 
the Court to be acquainted with the facts of the case. 

(2) The person verifying shall specify, by reference to 
the numbered paragraphs of the pleading, what he verifies 
of his own knowledge and what he verifies upon information 
received and believed to be true. 

(3) The verification shall be signed by the person making 
it and shall state the date on which and the place at which it 
was signed. 

Verlficatfon of plaint. — ^Tho verification of a plaint is not evidence on which a 
suit can be decreed whether the defendant does or does not appear {t). 

Procedure when verification is defective. — A verification is defective, if 
it omits to indicate which matters aro true to tho knowledge of the person making it 
and which (if any) are stated on information and belief. The procedure to bo followed 
when a verification is dofoctivo is tho same as that followed in tho case of defective 
signature (u). See notes to r. 14 above. ^ 

16 . [New. R. S. C., O. 19, r. 27.] The Court may, at 
any stage* of the proceedings, order to be 
striking out pleadings. struck out or amended any matter in any 
pleading wMch may be unnecessary or 
scandalous or which may tend to prejudice, embarrass or delay 
the fair trial of the suit. 


(r) Bitheahar Nath, in the matter of, (1918) 40 
AH. 147. „ . 

(«) Basdeo v. Smidi (1900) 22 AH. 66 ; Mohinx 
V. Bungsi (1890) 17 Cal. 680. 

«) Ro9i A Co. v. Scriven (1016) 43 Cal, 1001, 


1010-1012. 

(u) Rajit Ram v. Katesar (1896) 18 All. 396 ; 
Fateh Ohand v. Mansab Rax (1898) 20 
All. 442. 
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Amending your opponent’s pleading. — ^This rule deals with amendments 6, r. 16. 
which a party desires to be made in hia opponent's pleading. The next rule deals with 
amendments which a party desires to make in hts own pleading, 

Striking out or amending pleadings. — “It seems to me,” said Bowen, 

L. J., in Knowha v. Roberta (v), “that the rule that the Court is not to dictate to 
parties how they should frame their case, is one that ought always to be preserved 
sacred. But that rule is, of course, subject to this modification and limitatipn, that the 
parties must not offend against the rules of pleading which have been laid down by the 
law; and if a party introduces a pleading which is unnecessary, and it tends to prejudice, 
embarrass and delay the trial of the action, it then becomes a pleading which is beyond 
his right.” It is a recognized principle that “ a defendant may claim ex debito juatitiae to 
have the plaintiff’s case presented in an intelligible form, so that ho may not be embar- 
rassed in meeting it ; and the Court ought to bo strict oven to severity in taking care to 
prevent pleadings from degenerating into the old oppressive pleadings of the Court of 
Chancery ” (w). 


“Unnecessary.” — Thisrulo has been reproduced verbatim from 0. 19, r. 27, of the 
English Rules. Aceording to the English practice, tho mere fact that a pleading con 
tains matters which are unnecessary is no ground for striking out those matters (x). It 
only affects the costs of tho pleading (y). An allegation in a pleading will not be struck 
out merely because it is unnecessary, unless it is scandalous, or tends to prejudice, em- 
barrass or delay the fair trial of the action. Thus, whore in a suit against a Local Boeird, 
the plaint alleged that a member of tho Board had used his influence with tho Board for 
his own private interest, and that in consequence thereof tho Board had declined to meet 
the just demands of the plaintiffs, tho allegations wore ordered to be struck out (z). In 
such a case, the allegations are not only unnecessary, but they are scandalous. For tho 
same reason, unnecessary allegations of dishonest conduct made against the defendant will 
be stnick out under this rule (a). In an action to enforce a compromise of a former 
action, it is unnecessary ami embarrassing for tho plaintiff to set out in tho plaint the ori- 
ginal disputes between the parties : such allegations will therefore bo struck out (6). 
Where a statement of claim contained immaterial facts and set out at groat length docu- 
ments which could not be material except as evidence by way of admission, so that the 
defendant could not know what case ho had to moot, it was held that tho whole statement 
of claim should be struck out as being unnecessarily iirolix and oinbarrassiag (c). In an 
action for slander it is unnecessary and embarrassing for tho defendant to state in his 
defence that he did not say the words alleged in tho plaint, but that he said something 
else, and that the something else which ho said was true ; such statements will therefoie 
bo struck out (d). 


“ Scandalous.” — Every Court has an inherent power, quite independently of this 
rule, to strike out scandalous matter in any record or proceeding. “ The Court has a duty 
to discharge towards the public and 'the suitors,^ in taking care that its records are kept 
free from irrelevant and scandalous matter” (e). “Scandal is calculated to do great 
and permanent injury to all persons whom it affects, by making the records of tho Court 
tho means of perpetuating libellous and malignant slanders ; and tho Court, in aid of the 
public morals, is bound to interfere to suppress such indecencies which may stain the 
reputation and woimd the feelings pf the parties and their relatives and friends ” (/). Thus 


(v) (1888) 38 C. D. 263, at pp. 270, 271. 
iw) Davy v. Garrett (1877) 7 C. D. 473, 480. 

{x) ‘Eock V. Puresell, 84 L. T. Jo. 45 ; Heap v. 

MarrU (1876) 2 Q. B. D. 630, 633. 

(y) Weymouth v. Rich (1886) 1 Times Eep. 609. 

(«) Murray v. Epeom Local Board [1897 ] 1 Ch . 3 5. 
(a) Brooking v. Maudalay (1886) 66 L. T. 843. 


(6) Knowles v. Roberts (1888 ) 88 0. D. 203. 

(c) Davy v, Garrett (1877) 7 C. D. 473. 

id) Rassam v. Budge [1893] 1 Q. B. 671. 

ie) Christie v. Christie (1873) 8 L. B. Ch. 499, 

^01 , poT Selbome, L. C. 

if) Story's Equity Plo^ings, 10th Ed., sec. 270. 



414 


THE FIRST SCHEDULE. 


O. 6, r. 16. whero an application for bail to the High Court contained defamatory allegations against 
the trying Magistrate which were all irrelevant, the High Court of Bombay refused to 
allow the application to be filed, and ordered it to be returned (g). Similarly, where a 
memorandum of appeal alleged partiality against the Judge whoso decree was in ques 
tion, the High Court of Madras ordered the objectionable passages to be expunged (A), 
It must, however, bo noted that nothing can he scandalous which is relevant^' {i). 
Thus matters in aggravation of damages are relevant ; they will not, therefore, bo struck 
out, though scandalous (j). Similarly, allegations of dishonesty or fraud or conspiracy 
will not be struck out as scandalous, if they are relevant to the facts in issue. They 
will bo struck out only if they are irrelevant (k). 


An application to strike out scandalous matter may bo made by any person, whether 
or not he is a party to the suit or i^ersonally affected by the scandaloas matter (1). 


“ Tend to prejudice, embarrass or delay the fair trial of the suit.’’— 

In considering the question whether a pleading tends “ to prejudice, embarrass or delay 
the fair trial of the suit,” a liberal interpretation should be given to the words “ trial of 
the suit.” Hence not only a pleading which tends to prejudice or embarrass a party 
at the actual trial of a suit but a pleading wliich tends to prejudice or embarrass a party 
at any stage of the proceedings in the suit, would be within this rule (w). 

A j)leading is embarrassing if it is so drawir that it is not clear what case the opposite 
party has to meet at the trial (/i). But a pleading is not embarrassing merely because 
it is prolix (o). Nor is a pleading embarrassing, merely because it contains allegations 
that are inconsistent or stated in the alternative (p). See notes to r. 2 above, “ Alter- 
native and inconsistent allegations,” p. 400 above. See also notes above, “ Unnecessary.’* 

At any stage of the proceedings,” — The application under this rule should 
bo made with reasonable promptitude, and as a rule before the close of the pleadings. If 
it is not so made, the Court 'tnay, in its discretion, refuse to make the order, though the 
rule expressly states that an order may be made “ at any stage of the proceedings.” 
The reason is that the power to make the order imder this rule is discretionary (g). 

Practice. — 4'ho Court may, under this rule, order the whole pleading to bo struck 
out, as was done in the undermentioned cases (r), where the statement of claim consisted 
partly of unintelligible matters, partly of irrelevant matters, and the rest of scandalous 
matter, or it may order the objectionable matter only to be struck out, which apjiears 
to be the usual practice (s). Where the defect can bo remedied by amendment, the 
Court may give leave to amend (^). Where a pleading is not so specific os it ought to 
be, the Court may direct the party to amend his pleading or give further particulars (u). 


(0) Clive Durant, In re (1891) 16 Bom. 488. 

(h) Zamindar of Tuni v. Bennayya (1899) 22 
Mad. 166. 

(1) Fisher v. Owen (1878) 8 C. D. 645, 663, jper 

Cotton, L.J. 

(j) Millington v. Loring (1880) 6 Q. B. D. 100; 

Whitney v. Moignard (1800) 24 Q. B. D, 
630. 

(k) Christie v. Christie (1873) L. B. 8 Ch. 499, 

(allegations of fraud struck out) ; Rubery 
y. Grant (1872) L. E. 1 Eq. 443 (aUega- 
tions of fraud struck out) ; Cashin v. 
Cradock (1876) 3 C. D. 376 (conspiracy 
alleged — ^wholo statement of claim struck 
out, as besides containing scandalous 
and Irrelevant matters, 'It Was unintelli- 
gible) ; Brooking v. Maudslay (1886) 66 
L. T. 343 (allegations of dishonesty struck 
out) ; Murray v. Epsom Local Board [1897] 
1 Cb. 36 (allegations bad faith struck 
out). « ‘ ^ 

(Z) Cracknall v. Janson (1878) 11 C.D. 1, 1^; Bright 


V. Mamer (1878) W. N. 211, whore the 
application was made by a co-defendant, 
(w) Berdart v. Greenwood (1878) 8 Ex. D. 251, 
266. 

(n) British Land Association v. Foster (1888) 

4 Times Eep. 674 ; Stokes v. Grant (1878) 
4 C. P. D. 26. 

(o) Heap V. Marris (1877) 2 Q. B. D. 030, 633. 

(p) Child V. Stenning (1877) 6 C. D. 695 ; In re 

Morgan, Owen v. Morgan (1887) 492. 
iq) Cross V. Howe (1893) 62 L. J. Ch. 342. 

(r) Cashin v, Cradock (1876)^ 3 C. D. 376; Davy 
V. Garrett (1877) 7 C. D. 473. 

(e) Christie v. Christie (1873) L. E. 8 Ch. 409; 
Rubery v. Grant (1872) L. E. 13 Eq, 44S ; 
Brooking v. Maudslay (1886) 66 L. T. 343 ; 
Murray v. Epsom Local Board [189711 
Ch. 36 ; Rassam v. Budge [1893] 1 Q. B. 
671. 

(0 Knowles v. Roberts (1888) 38 C. D. 263, 269. 

(u) In re Morgan, Owen v. Morgan (1887) 36 CJ>. 
492, 600. 
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17. [New. R- S. C., O. 28, r. 1.] The Court may at any O. 6, r. 17. 
stage of the proceedings allow either party 
Amendment of pleadings, to alter or amend his pleadings in such 
manner and on such terms as may be^ust, 
and all such amendments shall be made as may be necessary 
for the purpose of determining the re al que stions in contro- 
versy between the parties. ~ ei> 

Different kinds of amendment. — Hitherto wo have dealt with four kinds of 
amendmont. Tho present rule deals with one more. All these may be grou}X)d together 
as follows : — 

1. S. 152 [amendmont of clerical and arithmetical mistakes in judgments, 

decifeos and orders]. 

2. S. 153 [amendment of proceedings in a suit by tho Court, whether movc^d 

thereto by the parties or not, for tho purjDoso of determining tho real 
question or issue between the parties]. 

3. O. 1, r. 10, sub-r. (2) [striking out or adding i:)artieB]. 

4. O. 6, r. 10 [amending your opponents pleading ; compulsory amendment]. 

6. 0. 6, r. 17 [amending your own pleading : voluntary amendment]. 

Amending your own pleading.' — The in'eccding rule dealt with amend- 
ments which a pai'ty desires to be made in his opponent's plexKling^ as where the pleading 
contains irrelevant and scandalous matter, or where it may tend to prejudice, embarrass 
or delay the fair trial of the suit. Tho present rule deals with amendments which a 
party desires to make in his oimi pUadwy, 


LEAVE TO AMEND, WHEN GIVEN. 


As a general mle, leave to amend will be granted so as to enable the real question in 
issue botw^n tho parties to be raised on tho pleadings, whore the amendment will occa- 
sion -M.n to ffrfi o'ly'oosite yarUu except such as can bo sufficiently compensated for by 

costs or other terms to bo impo.sed by tho order (v). “ T have had much to do in Cham- 

bers,” said Bramwell, L.J., “ with applications for leave to amend, and 1 may perhaps be 
allowed to say that this humble branch of learning is very familiar to me. My practice 
has always been to give leave to amend unless I have boon satisfied that tho party apply- 
ing was acting maM fide, or that, by his blunder, ho had done some injury to his oppo- 
nent which could not be compensated for by costs or otherwise ” (t/;). It^Ji^uft-ttot 
matter that the original omission arose from n egligence o r carelessness. “ However 
negligent or careless may have been the first onjission, and however late tho proposed 
amendment, the amendment should bo allowed if it can be made without irijustico to tho 
other side. There is no injustice if the other side can be compensated by costs " {x). “I 
have found in my experience,” said Bowen, L.J., “ that there is one panacea which heals 
every sore in litigation, and that is costs ” (y). It is immaterial to consider whether tho 
error sought to be amended was accidental or not. There is no rule that only slips or 
accidental errors are to bo corrected- The rule says, “ all such amendments shall be 


(tj) Tildesley v. Harper (1878) 10 C. D. 393 ; 

^ Steward v. North Metropolitan Tram- 
waj/8 Co. (1885) 16 Q. B. D. 178. 180, and 
C. A. p. 558 ; Australian Steam Naviga- 
tion Co. V. Smith (1889) 14 App. Cas. 818, 
820 ; Kitandae v. Rachappa (1909) 33 


Bom. 044, 066. 

, {w) TUdesley v. Haher (1878) 10 C. D. 393. 

' lx) Clarapede v. Commercial Union Association 
» (1884) 32 W.*®; [Eng.] 202, 263 : Weldon v. 

Neal (1887) lO^Q. B. D. 394, 396. 

(y) Cropper v. Smith (1884) 20 C. D. 700,7 11. 
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O. 6, r. 17. made as may be necessary for the purpose of determining the real questions in contro- 
^ versy.” There is no kind of error or mistake which, if not fraudulent or intended to 

overreach, the Court ought not to correct, if it can be done without injustice to the other 
party {z) Thus a plaintiff in a suit for debt may be allowed to amend the plaint by 
setting out an acknowledgment passed to him by the defendant even after the defen- 
dant has filed his written statement raising the plea of limitation (a). Even an ad- 
mission made by mistake may be allowed to be withdrawn, and the pleading amended 
accordingly (6). The party applying, however, must not be acting mold fide : the appli- 
cation to amend must be a bond fide one, and made in good faith (c). 


LEAVE TO AMEND WHEN REFU5ED. 


It follows from what has been stated above that leave to amend should be refused — 


(1) Where the amendment is not necessary for the purpose of determining the 

real questions in controversy between the iDarties, as where it is — 

(i) merely technical, or 
(ii) useless and of no substance. 

(2) Where tlie amendment would occasion injury to the opposite party such as 

cannot bo compensated for by . cost. s. 

(3) Where the amendment would introduce a totally different, now and incon- 

sistent case, and the application is made at a late stage of the proceed- 
ings. 

(4) Where the application for amendment is not made in good faith. 

Wo shall deal with these four cases in order. 

I. Leave to amend will be refused where the amendment is not 
necessary for the purpose of determining the real questions injcontro- 
versy between the > parties. -^This happens where the amendment is merely 
technical or of no substance. 


Where the amendment is merely technical . — Where after the evidence for the plaintiff 
has been taken, the defendant applies for an amendment for the purpose merely of en- 
abling him to raise a purely technical objection to the plaintiff’s right to sue, the appli- 
cation should be refused (d). B and C wrongfully remove furniture. A sues B for 
damages, and recovers judgment against him. \_B and C being joint wrongdoers, the 
judgment against B, according to English law, precludes A from suing C for the same 
wrong.] A afterwards sues C for damages for the same wrong. G does not plead the 
judgment against B in his defence, but, after the evidence for A has been taken, applies 
for leave to amend his written statement by pleading that the judgment against B is a 
bar to the suit against him. Tho application must be refused (e), for the amendment is 
not necessary to bring out the real questions between the parties, but propo^s merely to 
enable C to avail himself of a technical rule of law ij). 

Where the amendment is useless and of no substance . — The object of the present rule 
being to enable the real questions in C^pAite being jraised on tho pleadings, leave to 
amend has been refused to the plaintiff where the proposed amendment would not help him 


(1884) 20 0. D.700, 710, 711, supra 
Gunna ji V. SS VK tt kji (190©) 84 Bcra, 260. 

See HoUU v. Burton [1892] 3 Ch. 226, 236. 
TUdsiUy v. Harpsr (1878) 10 0. D. 898, 897, 


((f) ColUtie V. Goods (1878S 7 C. D. 842, 847. 

<«) Edsvain v. Oohen (1889) 43 O. D. 187, in app. 

from 41 C. D. 668. 

(/) (1889) 43 C. D. 187, 190, supra. 
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in substantiating his claim {g), and to the defendant, whore the proposed amendment would O. 6, r. 1 7^ 

not help him in supporting his defence {h). Thus where A sued B, and finding that the 

suit against B would fail, applied to join G as a defendant, the application was refused 

on the ground that oven if the plaint were amended by adding O as a party, the case 

was such that A would not be entitled to any relief even against C. In refusing leave 

to amend, Vaughan Williams, L.J., said : “ One good roEkSon for our not doing so is 

that looking at the case that he [plaintiff] tolls us he would wish to present, that case, if 

presented by amendment, would, in my judgment, also fail; so that there is nothing to 

be gained by amendment ** (i). Similarly, whei*e A sued B for a libel, and B pleaded 

justification, and B afterwards applied to amend his defence by adding a paragraph 

which virtually contained a plea in mitigation of damaged, but was no answer to tlie action, 

the application was refused (j). See notes to r. 2 above under the head “ Matters 

affecting damages,** p. 3^7 above. 

3. Leave to amend will be refused where the amendment would 
cause injustice to the opposite party such as.cannot bo compensated for 
by imposing terms as to costs or otherwise (A?). — ^Thus leave to amend will 
be refused, if the amendment will prejudice a right that has already accrued to the oppo- 
site party on the pleadings os then standing. A sued a tramway company for damages 
caused by their negligence in allowing their tramway to bo in a defective condition. By 
their defence the company denied negligence. It was no part of the defence that the 
company were not the proper parties to be sued. More than six months after the deli- 
very of the defence the company applied for leave to amend the defence by adding an 
allegation that by a contract between the company and the local authority of the dis- 
trict, the liability to maintain the roadway had been transferred to the local authority 
and that the company had ceased to be responsible for the railway. At the date of the 
application A’s remedy against the local authority had become time-barred. If the agree- 
ment had been pleaded earlier, A could have maintained an action against the board. 

Under these circumstances the application was refused. It is clear from the above facts 
that if the amendment were allowed, A might fail against the company, the company 
not being the proper defendants, and if A brought an action against the local authority, 
it would be too late. That would be an injury to A such as could not bo compensated 
for by any costs that the court might order the company to pay to A. “ The tost as to 
whether the amendment should be allowed,” said Pollock, B., “ is, whether or not the 
defendant can amend without placing the plaintiff in such a position that he cannot be 
recouped, as it were, by any allowance of costs or otherwise. Here the action would be 
wholly displaced by the proposed amendment, and I think it ought not to be allowed” (1). 

On the same principle the Courts have refused to allow amendment of the plaint by 
introducing a new cause of action after the period of limitation in respect of such cause 
of action has expired. The leading English cose on the subject is Weldon v.Neal (m). 

The facts of that case may bo stated in the form of an illustration : A sues B for damages 
for slander. A afterwards applies for leave to amend the plaint by adding fresh claims in 
respect of assart and false imprisonment. These claims are at the date of the applica- 
tion barred by limitation, although they were not barred at the date of the suit. The 
application must be refused, for the effect of allowing it would be to take away from B 


(k) Steward v. North Metropolitan Tramways 
Co. (1886) 16 Q. B. D. 178, 180 ; Ndevain 

Cohen (1899) 41 0. D. 663, 567, (1890) 
43 C. D. 187. 

(l) Steward v. The North Metropolitan Tramwayn 
Co. (1886) 16 Q. B. D. 178. 

(m) (1880) 19 Q. B. D. 394 ; Janardhan v. Shib 
Perahad (1916) 43 Cal. 95 ; Balkaran v, 
Gaya (1916) 86 AU. 370. 

27 


(g) Morel Brothers and Co., Ltd., v. Weatmore* 

land 11903] 1 K. B. 64, 77, [1904] A. C. 11; 
Sinclair v. James [1894], 3 Ch. 564, 667; 
Latorerwe v. Lord Norreya (1888) 89 0. D. 
213, 236. 

(h) Mach^o v. FonUs [1897] 2 Q. B. 231. 

(i) Jones v. Hughes [19061 1 Ch. 180, 187 ; Qanesha 

Singh v. Mundi Foreai Co. (1899) 21 AU. 
346, 848. 

(j) Wood V. Earl of Durham (1888) 21 Q. B. D. 601 . 
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O. 6, r. 17. the defence under the law of limitation and therefore unjustly to prejudice him. “ We 
must act,” said Lord Esher, M.R., ” on the settled rule of practice, which is that amend- 
ments are not admissible when they prejudice the rights of the opposite party as existing 
at the date of such amendments. Under very peculiar circumstances the Court might 
perhaps have power to allow such an amendment, but certainly as a general rule it will 
not do so.” The case of Kisandaa v. Rachappa (n), decided by the High Court 
of Bombay, is an instance in which such an amendment waa allowed on the ground 
that the circumstances of the case were so peculiar that it should properly bo excepted 
from the general rule. The facts of the case may be stated in the form of an illustration. 
A, alleging that he had brought in Rs. 4,000 os capital under a partnership agreement 
between him and B, sues B, for dissolution of partnership and for accounts. It ia 
clear from the proceedings before the Court of first instance that though the suit was in form 
one for dissolution and accounts, A intended from the first to sue only for the recovery of 
hts money, and B had actually pleaded to the money claim, and the claim had actually been 
put in issue ami evidence given in respect thereof. The lower Court finds as a fact that 
the sum was due, but dismisses .4’s suit on the technical ground that the agreement set 
up by A did not constitute a partnership between A and B, A appeals from the decree, 
and applies for the first time in appeal for leave to amend the plaint by adding a prayer 
for the recovery of Rs. 4,000. At this date the claim for money is barred by limitation. 
The amendment must be allowed notwithstanding this fact. The defence of limitation 
would never have been open to B, had it hot been for the inoxpertness of the pleadings. 
There was no fresh claim sought to be set up as it was in Weldon v. Neal cited above 
B knew what A’s claim was, though the suit was wrongly framed. Similarly, where the 
plaintiff sued in the first instance for possession of the books of accounts of his sliop 
from the defendants who he alleged were his servants, and stated in the plaint that he. 
would bring a separate suit, for the money due by them, but subsequently applied for 
leave to amend the plaint by adding a further relief, namely, recovery of money, it was 
hpld that the amendment should bo allowed even though the money claim was barred 
by limitation between the date of the plaint and the date of the application for 
amendment (o). 

3« Leave to amend will be refused where the amendment would 
Introduce a totally different, new and inconsistent case, and the 
application ts made at a very late stage of the proceedings. — This 
proposition follows directly from the Rule. The object of the Rule is to allow an amend- 
ment for the purpose of determining the real questions in dispute between the parties. That 
being the purpose of amendment, no amendment should be allowed which would intro- 
duce a totally different, new and inconsistent ca^o (p). An amendment of this charac- 
ter could not bring out the real issues in the suit ; it implies rather an abandonment 
of the rcal issues on the part of the party applying for the amendment. It has therefore 
be^n the practice both of the English and Indian Courts to refuse leave for such amend- 
ment, especially where the application has been made at a late stage of the proceedings. 
On looking into the ceises it will be found that in almost every case in which the applica- 
tion was refused, it was made either when the suit was ripe for hearing or at the trial 
of the suit. The result of the cases is thus summed up in BuUen and Leake’s Precedents 
of Pleadings {q) : Leave to amend may be refused where at the trial or hearing the 

party sqeks to alter the yhole nature of his case by an unexpected amendment which 
may require further evidence to bo adduced by his opponent.” 


(n) (1009) 88 Bom. 644; Muhammad v. Abdul 

Majid (1011) 83 All. 616; Jaldl Din v. 
Qaim Dxn (1914) Piinl. Rec. Ko. 62, p. 211. 

(o) Sevu^an v. Krisna (1911) 36 Mad. 878. 

^ - . . . « - /loom -I A n Ain. aaa : 


Neuby v. Sharpe (1876) 8 C. P. 89; 

Upendra v. Janaki Nath (1916) 46 Cal. 
806, 317-818 ; Padma v. Girieh Chandra 
(1910) 46 Cal. 168. 171-172. 

(c) 6th Ed., p. 16. 
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Tho above proposition may be split into two: — 

A. Leave to amend a plaint should not be granted^ if the amendment would 

convert the suit into another of a different and inconsistent character. * 

B. Leave to amend a written idatement should bo refused, it the amendment 

would convert tho defence into another of a different and inconsistent 
character [p. 422 below]. 

We shall deal with these propositions in order. 

A. Leave to amend a plaint should not he granted, in any event at the hearing of 
a suit, if the amendment wouldt convert the suit into another of a different and inconaisent 
character. — Tho question involved in the above proposition arises in this wise • A 
institutes a suit against B. B files his written statement. At the hearing of tho suit, 
A finds that his case must fail as laid in tho plaint, and that he can only succeed on a 
different case. Ho then applies for leave to amend the plaint. Should tho leave be 
granted ? It has been held under the corresponding English rule that no amendment 
should be allowed if it would “ introduce an entirely different case from that which the 
defendant came to meet ” (r) or, to put it in another form, if it would “ change one action 
into another of a substantially different character” («). Section 63 of the Code of 1882 
which dealt with amendment of plaints, expressly provided that “ a plaint shall not be 
amended so as to convert a suit of one character into a suit of another and inconsistent 
character.” That section has betm omitted in this Code, and the present rule (which is 
a reproduction of O. 28, r. 1, of the English Kulos) now takes its place. But tho decisions 
under the old section on the point now under consideration are still good law, and we 
proceed to examine them. 

It must bo observed at the outset that a i^laintiff must in general bo limited to tho 
case which ho puts forward in Ins plaint. There are, however, cases in which by some 
mistake or misapprehension the plaintiff has failed to state his case cori‘ec(ly and pro- 
perly in the plaint. In such cases the Court may allow tho plaint to bo amended {t) 
for if the amendment is refused, the plaintiff may have to bring another suit, and the 
object of the rule allowing amendment of plaiiiti is to avoid multiplicity of suits (<a). 
But tho Court ought not to allow an amendment, if it would convert tho suit into anotlier 
of a different and inconsistent character, ‘‘ Wo cannot coUntonanci^ tho notion,” said 
Straight, J., “ that a plaintiff, coming into Court with one case, and hopelessly failing 
to prove it, should be permitted to succeed upon another, and that directly in antagonism 
with his primary allegation ” (v). Tho law prohibits every amendment that would 
change the fundamental character of the suit {w)s It is not, however, to be supposed that 
if the fundamental character of the suit is not altered, a plaintiff is entitled as of right 
to amend the plaint. As stated by the High Court of Bombay, “ the power to get a 
plaint amended is subject to the discretion of tho judge, and is not claimable as a right 
of the suitor in all circumstances ” (x). 

Rules. — “ The general rule is that any amendment allowed must be such as is either 
raised in the pleadings (i.e., plaint and written statement), or is consistent with tho case 
as originally laid, and that the state of facts and tho equities and ground of relief originally 


(r) £llis V. Manchester Carriage Co. (1876) 2 

C. P. D. 13, 16 ; Bipgrave v. Case (1886] 
28 C. D., 866, 861 ; Newby v. Sharpe (1878 
^ ^ ^ 8 C. D. 39, 49. 

(s) Raleigh v. Ooschen [18081 1 Oh. 78, 81. 

(O Lakshmibai v. Bari (1872) 9 B. H. 0. 1 ; JBhyrt 
V. Lekbranee (1871) 16 W. R. 128; Bunoa 
manpersemd v. Mussumat Koonweree (1866 


6 M. I. A. 393, 410. 

(u) Saral Cluind v. Mohun BiH (1898) 25 0a]. 
371. 

(r) Hamilton v. The Land Mortgage Bank of India 
(1883) 6 AH. 466, 460. 

(«;) Rasinath v. Sadasiv (1893) 20 Cal. 805. 

{x) Tapiram v. Sadu (1897) 21 Bom. 570. 
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O. 6, r. 17. alleged and pieced by the plaintiff should not be departed from. This is the rule laid 
down by their Lordships of the Judicial Committee in the case of Eshm Chumder Singh 
V. Shaim Churn BhuUo (y), and this rule has been followed in numerous decisions of our 
Courts ” (*). 

From the general rule stated above, we deduce the following three rules each of 
which is borne out by the cases cited under it ; — 

Rule I. — ^Where a plaintiff bases his claim upon a specific legal relation alleged to 
exist between him and the defendant, he may not be allowed to amend the plaint so 
as to base it on a different legal relation. 

Note, — Even if the legal relation between the plaintiff and the defendant remains 
unchanged, the plaint will not bo allowed to be amended, if it completely alters the 
catise of action. 

Rule 11. — ^Where a plaintiff bases his claim on a specific titles he may not be allowed 
to amend the plaint so as to base it on a different title. 

Note. — Even if the title by which the plaintiff claims remains unaltered, the plaint 
will hot be allowed to be amended, if it completely alters the cause of action. 

Rule III. — When one kind of fraud is charged, another kind of fraud cannot, upon 
failure of proof, be substituted for it. 

Illustrations of Rule 1. 

1. A, alleging that B hired cargo boats from him, and that a balance of Rs. 3,000 
is due to him on that account, sues B for the amount. It is proved at the hearing that 
B did not himself hir^ the boats, but that he weis merely ^’s agent to find hires for the 
boats. A then applies to amend his plaint by claiming an account from B on the footing 
that B was .4’s agent. The amendment cannot bo allowed, because in the one case the 
legal relation between A and B is that of letter and hirers and, in the other, that of principal 
and agent : Shibhrisio v. Abdool (1880) 5 Cal. 602. 

2. A sues B for the rent of a house alleged to have been let by ^4. to 13. B denies 
the lease, and contends that he is the owner of the house. A will not be allowed to 
amend the plaint by converting the suit into a suit for a declaration of ownership : Bai 
Shri Majirajba v. jlagardal (1895) 19 Bom, 303. 

3. A sues B for damages for wrongful occupation of his land and for injury done 
to his land. After the issues are framed, A applies to amend his plaint by claiming 
from B rent for the land on the basis of a subsisting tenancy. The amendment cannot 
be allowed, because it will convert a claim based on trespass into a claim on the basis 
of a subsisting lease: Narayan v. Hari (1889) 13 Bom. 664; Jhari Singh v. Pirthi Nath 
(1917) 2 Pat. L. J. 69 (a). See ill. (5) below. 

4. A suit for possession on the footing of a subsisting lease cannot be converted at 
a late stage of the proceedings into a suit for ejectment ; Newby v, Shcurpe (1878) 8 C. I>. 
39, 49 ; Laird y. Briggs (1880) 16 C. D. 440. 

5. A suit for renty^iU not be allowed to be converted ai the hearing into a suit for use 
and occupation. — A sues B to recover Rs, 1,000 alleged to bo the rent duo under a least* 
executed by B. The Court finds that B was in occupation of the premises during tho 
period for which the rent is claimed, but that the alleged lea.se was not executed by B. 


(V) (1860) 11 M. I. A. 7 ; Mylapore v. YsoTcay 
6887). 14 Oal. 801. 14 1. A. 168, 

( 2 ) Mukhodet v. Bam Chum (1882) 8 Cal. 871, 
875*. Hamilton v. Land Mortgage Bank 


I (1888) 5 All. 456. 

(a) See also Oavrishankar v. Atmaram (1894) 
18 Bom. 611 ; Ramohandra v. Vasudeo 
I (1886) 10 Bom, 451. 
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At this stage A applies to amend his ]^int by alleging that, though the lease was not O. 6. r* 17. 
executed by he is entitled to recover the amount for use and occupation of the premises. 

The amendment will not be allowed (6). 

6. Af who is P’s agent to manage certain property belonging to P, appoints S 
to act as a sub-agent for P, and gives him Rs. 1,000 belonging to P, for the payment of 
Government revenue and other purposes. S fails to account for the money. P sues 
A to recover the amount paid by A to 8, claiming the same on the ground that S was 
appointed sub-agent without P’s authority. It is found at the hearing that 8 was 
appointed sub-agent with P’s authority. P will not be allowed to amend the plaint so 
as to base his claim on the ground that A had not exercised ordinary prudence in selecting 
8 as 0 , sub-agent for P: Hamilton v. Land Mortgage Bank (1883) SAIL 456. [This is 
an illustration of the proposition in the Note to Rule 1. If the amendment were allowed, 
the legal relation between the plaintiff and the defendant, which is that of principal and 
agent, would no doubt remain unchanged, but the cause of action would bo completely 
changed,] 


lUuatrations of Rule II. 

1. A sues B to recover certain proi)erty as the heir of G who, A alleges, was the 
adopted son of Z>. The Court finds that the adoption of G was not valid. A then con- 
tends for the first time in appeal to the Privy Council that even if the adoption was not 
valid, he is entitled to recover the property as the heir of D. This is a totally new case, 
and A cannot be permitted in appeal to set up an entirely new case ; Qopee Lai v. 
Ghundraolee (1872) 19 W. R. 12 1. A. Sup. Vol. 131. 

2. A obtains a decree against a Hindu father, and after the death of the latter, 
attaches certain immovable property in execution of the decree. B and G, sons of the 
deceased, sue A for a declaration that the property is joint family property, and it is not 
liable to be sold in execution of the decree against the father, on the ground that the 
debts contracted by the father were for immoral purposes, and that the property there- 
fore could not bo attached. It is proved that the debts were not incurred for immoral 
purposes. Thereupon B and G apply to amend the plaint by alleging that they had 
separated from their father before the decree was passed against him, and the decree was 
not therefore binding upon their shares. The amendment cannot be allowed, because the 
plaintiff’s claim as originally laid was based on the assumption that there was no 
partition between them and their father ; Narayanrao v, Javhervahu (1888) 12 Bom. 431. 

3. Af a Hindu, claiming as the heir of his uncle, sues the executors of his uncle’s 
widow for possession of property left by the widow, alleging that the same belonged 
to the estate of his uncle, and that the widow had no power to dispose of it by will The 
Court holds that the widow had power to will away the property. A will not be allowed 
to amend the plaint by adding that even if the widow had the power to dispose of the 
property by her will, he was entitled to the residue as his uncle’s heir as the same was 
loft to charitable objects of an unspecified and general character, and could not there- 
fore be legally applied to charity : Damodar v. Furrmnandas (1883) 7 Bom. 165. [This 
is an illustration of the Note to Rule II. If the amendment were allowed, the title by 
which the plaintiff claims, namely, as his uncle’s heir, would no doubt remain unchanged, 
but the cause of action would be completely altered.] 


ib) Lukhss KatUo v. Sumemtddi <1874) 18 
W. &. £48 : Laieshmibat v. BaH (1872) 0 
B. H. 0. 1; Sursndra Narain v. Bhai Lai 


<1896) 2a Oal. 762 : Baohhea v. Upmidra 
aeOOj 27 Cal. 289 ; Distiiigiiish Balmdkund 
V. DtUu <1903) 26 All. 498. 
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lUuairatxon of Rule I II. 

A, the offioia.1 assignee of the estate of a deceased insolvent, sues B for Rs. 1,50,000 
alleged in the plaint to be unlawfully withheld from the estate in oonsequence of a pay- 
ment fraudulently concealed from A^a predecessor in office. It is proved that ^’s pre- 
decessor was aware of the payment. A applies to amend the plaint by alleging that though 
his predecessor consented to the payment, such consent was illegal as being a fraud, 
though of a different kind, upon the Court. The amendment cannot be allowed, because 
to allege fraud of one kind and to substitute fraud of another kind is to convert the suit 
into one of an inconsistent character: Abdul Hoosein v. Turner (1887) 11 Bom. 620, 
14 I. A. 111. See Notes to O. 6, r. 4, ** Fraud and coercion,** p. 402 above. 

B. A written statement shovld not be allowed to be amended at the hearing so as to 
convert the defence into another of a different and inconsistent character. — As in the case of 
a plaint, so in the case of a written statement, the Court wiU not at the hearing allow 
any amendment that would involve “a complete change of front in the defence” (c). 

lUustratiori. 

A agrees^ to grant a lease of a brickfield to B. No lease is executed, but B enters 
into possession under the agreement. B then sues A for specific performance of the 
agreement, alleging that A, though frequently requested to do so, had neglected and 
refused to grant the lease. A denies that ho was requested by B to grant the lease 
and expresses his readiness to execute the lease. A also counter-claims for Rs. 1,500 
by way of rent. After the suit is set down for trial, A applies for leave to amend his 
defence and counter-claim, and to join therewith a claim for possession of the land. 
The application must be refused. To allow A to amend would bo to allow him to present 
** a totally distinct, new and inconsistent case ” : Clark v. Wray (1886) 31 C. D. 68. 

4. Leave to amend will be refused where the application for amend- 
mend is not made in good faith. — Leave to amend wiU not be given if the party 
applying is acting 7nala fide (d), as where there is no substantial ground for the case pro- 
posed to be set up by the amendment (e). 

Amendment of plaint by adding; new reiiefs—The araendmont of a plaint by 
adding a new prayer may or may not convert the suit into another of a different and incon- 
sistent character. If the amendment converts the suit into another of a different and in- 
consistent character, it will not be allowed. If the amendment does not convert the suit 
into another of a different and inconsistent character, it may or may not be allowed at 
the discretion of the Court. In the exercise of this discretion, the Court will not allow 
an amendment, if the application for amendment is made at such a late stage of the 
proceedings that, if allowed, it would create a necessity of practically trying the ceisc 
de novo (/) ; otherwise the amendment may be allowed (g). Thus a mortgagee suing 
for sale of the mortgaged property may be allowed to amend the plaint by asking merely 
for a simple money decree against the mortgagor. In such a case, the character of the 
suit is not fundamentally altered, nor could the defendant bo possibly taken by surprise 
(h). Similarly, a purchaser suing for specific performance may be allowed to amend his 
plaint by asking for a refund of the earnest money, if the Court does not decree specific 
performance ( t). 


[ 0 ) Laird v. Briggs (1880) 16 O. D. 440, 446. 

(</) Tiidsdsy v. Barper (1878) 10 0. 1>. 398, 
896-897. 

fe) Lawrsnes v. Narreyt (1888) 89 0. D. 213, 236. 

00 Nttrayana v. Sankunni (1892) 15 Mad. 265; 
Ramanadan v. Pulikuttx (1898) 21 Mad. 288, 


ig) Koihinath v. SadasMv (1898) 20 Cal. 806 
Sukhdeo V. Lachman (i902] 24 All. 4 to 6: 

(h) Sukhdeo v. Lachman (1902) 24 All 456. 

(i) Ibrahimbhai v. Fletcher (1897) 21 Bom. 827# 
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Amendment by adding a plea of fraud. — It is “ tho uaivorsal practice, except O. 6, r. 17 - 
in the most exceptional oiroumstancos, not to allow an amendment for tho purpose of 
adding a plea of fraud where fraud has not been pleaded in tho first instance ” (j). Where 
facts supporting the charge of fraud were disclosed in the cross-examination of the defen- 
dantf leave was given to amend by adding a plea of fraud (/;). Similarly, where tho plain- 
tiff sued on a mortgage, and the defendant in his written statement alleged that he was a 
minor at the date of the mortgage, leave was given to tho plaintiff to amend tho plaint 
by raising an alternative case that the loan was obtained by the defendant by tho fraudu- 
lent representation that he had attained majority at the time (1). Sie© Notes to 0. 6, r.4, 

“ Fraud”, p, 402 above. 

-AT ANY STAGE OF THE PROCEEDl MQ5.” 

Leave to amend may be granted at any stage of the proceedings. It may be granted 
in appeal [s. 107, sub-s. (2)1, or even in second appeal (s. 108). In the imdorraentioned 
case ( m), the plaintiff was allowed to amend his plaint in appeal before the Privy Council. 

The appellate Court may allow an amendment whether leave to amend was asked for 
in the Court below or not. It may also allow an amendment even if tho Court below 
offered leave to amend but tho offer was dechnod ( n). 

There is no such rule as that leave to amend should bo granted as a matter of course 
where the application is made before the hearing ^ and that it should be refused on the 
ground of delay where the application is made at the hearing. More delay has hardly 
ever been a ground for refusing leave to amend. It is only when delay is coupled with 
one or other of the four grounds for refusing leave enumerated above, that leave to 
amend has been refused (o). Where the application is made before tho hearing, there 
is as a rule little difficulty in obtaining leave to amend, for tho opposite party can then 
bo compensated by costs. But where the application is made after the suit has been 
set down for trial (p), or where it is made at tho hearing, tho probability is that it will bo 
refused, for it is at this stage that tho grounds for refusing leave chiefly arise, and can 
be effectively set up. In fact, alrAost all the cases in which leave to amend has been 
refused are cases where the application was made at the hearing. The majority of them 
were cases where tho party applying, seeing that he could not succeed on the case as 
made in his pleading, sought to alter tho whole nature of his case by an unexpected amend- 
ment, and leave was refused on the ground that a party should not be allowed “ a 
change of front” at that stage. But leave may be granted oven at the hearing, if 
there is no ground against its being granted. Thus leave to amend will generally 
bo granted at the trial whore there is a defect in the parties and it has become necessary 
to amend the proceedings in tho suit (g). It would also be granted where both parties 
know what the case was and there was no surprise (r). 


0) Bentlev v. Black (1893) 9 Times Rep. 680. 

(k) maing v. Hawkxns (1889) 14 P. D. 56. 

(0 Saral Chand v. Mohun Bibi (1898) 2 0. W. N. 

201 . 

(m) Mohummud Zahoor AH Khan v. Rvita Koer 

, ^ (1867) 11 M, I. A. 468, 486. 

(n) Bcklin v. LUtU (1887) 19 Q B. D. 394; Kisandas 

V. Rachappa (1909) 33 Bom. 644. m 

(o) Edtwiin v. Oohen (1889) 43 C. D. 187; lOOi 

[delay and technical amendment]; 
ttwd y. The North Metropolitan Tram< 
way Oo, (1886) 16 Q. B. D. 178 [deM 
and injury to accrued rlRhtj; Hipgram 
V. Oaee (1886) 28 0. D. 366 [delay and 
new case] ; Clark v. Wray (1886) 31 C. D.l 


68 [delay and new case] ; Mol^esh Chandra ' 
V. RadliM Kishore (1908) 12 0. W. N. 28, 
86-37 (delay and now cai'e) ; Lawrence v. , 
Norreye (1888) 39 C. D. 213x,,2 3fi [delay 
and malafide8\. 

(p) See Clark v. Wray (1886) 81 C. D. 68. 

<g) Lydall v. Martinson (1877) 6 0. D. 780; 
Dowdesweil v. bowdeswell (1878) 0 0. D. 
294 ; Bowden* s Patents Syndicate, Ltd. v. 
Herbert Smith A Co. [1904] 2 Ch. 86. 

(f) (7fe«nv.5crin (1879) 13 0.1). 589,695. See also 
Nobel's Explosives Co. v. Jones tfc Co. (1880) 
17 0. D. 721 [cause of action allowed to bo 
added ^ter evidence of defendant]. 
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O. 6, r. 18. 18. \New. R. S. C., O. 28, r. 7.] If a party who has 

obtained an order for leave to amend does 
^Faunw to amend after amend accordingly within the time 

limited for that purpose by the order, or if 
no time is thereby limited then within fourteen days from the 
date of the order, he shall not be permitted to amend after the 
expiration of such limited time as aforesaid or of such four- 
teen days, as the case may be, unless the time is extended by 
the Court. 


ORDER VII. 

Plaint. 

O. 7, r. I. Particular, to be contain. i- [S. 50. para. 1.] The pluiut shuU 

ed in plaint. coutaiu the following particulars : — 

(a) the name of the Court in which the suit is brought; 

(&) the name, description and place of residence of 
the plaintiff ; 

(c) the name, description and place of residence of the 

defendant, so far as they can be ascertained ; 

(d) where the plaintifi or the defendant is a minor or 

a person of unsound mind, a statement to that 
effect ; 

(e) the facts constituting the cause of action and when 

it arose ; 

(/) the facts showing that the Court has jurisdiction ; 
{g) the relief which the plaintifi claims ; 

{h) where the plaintiff has allowed a set-off or relin- 
quished a portion of his claim, the amount so 
allowed or relinquished ; and 

(») a statement of the value of the subject-matter of 
the suit for the purposes of juris(fiotion and of 
Court-fees, so far as the case admits. 

“Facts constituting the cause of action.’’ — As to the meaning of cause of 
action, see notes to s. 20 on p. 80 above. See also notes to 0. 6, r. 2. 

“Facts showing that the Court has Jurisdiction.’’ — See ss. 16, 10 and 20, and 

d. 12 of the Charter set forth in Appendix IL 



PLAINT. 


426 


Relief which the plaintiff claims. — See r. 7 below and notes thereto. O. 7^ 

Relinquished a portion of his claim."’— See 0. 2, r. 2, sub-r. (2). rr. 1-4. 

5tatement of Value* — See notes to s. 15, under the head Where the subject- 
matter of a suit does not admit of being satisfactorily valued,” p. 75 above. 

2. [S. 50, paras. 2, 3.] Where the plaintiff seeks 

In money suits. recovery of money, the plairit shall 

state the precise amount claimed : 

But where the plaijj^tiff sues for mesne profits, or for an 
amount which will be found due to him on taking unsettled 
accounts between him and the defendant, the plaint shall state 
approximately the amount sued for. 

Additions made into this rule by the Chief Court of the Punjab under 

S. laj. — See Appendix VII below. 

Suit for mesne profits or accounts — See notes to s. 6, “ Pecuniary jurisdic- 
tion in passmg decrees,” p. 16 above. 

3. \N€wJ\ Where the subject-matter of the suit is 

immoveable property, the plaint shall con- 
^ description of the property sulfi- 
Property, cient to identify it, and, in case such pro- 

perty can be identified by boundaries or 
numbers in a record of settlement or survey, the plaint shall 
specify such boundaries or numbers. 

4. [S. 50, para. 4.] Where the plaintiff sues in a re- 

presentative character the plaint shall 
“ show uot Only that he has an actual exist- 
ing interest in the subject-matter, but that 
he has taken the steps (if any) necessary to enable him to 
institute a suit concerning it. 

•‘Where the plaintiff sues In a representative character.” — 

Where a person dies leaving a will, the executor named in the will may obtain probate 
of the wilL Where a person dies intestate, his Tieirs may apply for letters of adminis- 
trcUton, The person to whom letters of administration are granted is called adminis. 
trator. The executor or administrator, as the case may be, of a deceased person, is his 
l^ol representcUivB for all purposes, and all the property of the deceased vests in him 
as such. A suit by a person as executor or administrator of a deceased person is a suit 
by him in a representative character. Ther<^are some oases in which the law requires 
probate or letters of administratioUf as the case may be, to entitle a person suing in a re. 
presentative character to a decree in respect of the estate of the deceased. In a large 
number of oases, however, it is not necessary to obtcdn probate or letters of administra- 
tion to entitle a plaintiff sning in a representative character to a decree in respect of the 
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O. 7> r. 4. ©state of the deceased* This will be seen from the following statement of the law on 
the Bubjeot : — 

1. ' Europeans, Parsis, Jews and other persona subject to the provisions of the Indian 
Sttcceasion Act X of 1866, — ^When the deceased is a person to whom the provisions of 
the Succession Act apply, probate or letters of administration must be obtained, other- 
wise no decree will bo passed in respect of any matter concerning the estate of the 
deceased ; Succession Act, section 187 (as to probate), and section 190 (as to letters 
of ewiministration). 

The Succession Act does not apply to Hindus, Mahomedans, and Buddhists ; see 
s. 331 of the Act. 

2. Hindus subject to the provisions of the Hindu Wills Act XXI of 1870. — ^Where 
a Hindu subject to the provisions of the Hindu Wills Act dies leaving a will, his executor 
is not entitled to a decree in recoct of any matter concerning the estate of the deceased * 
unless he has obtained probate of the will [sec s. 2 of the Act which incorporates s. 187 
of the Succession Act which requires probate]. But where ho dies inteslatCy his heirs 
may sue in respect of his property without obtaining letters of administration, unless 
the suit is one to recover a debt due to the deceased, in which case either letters of ad- 
ministration or a succession certificate must be obtained before a decree can be passed 
in favour of the heirs ; see Succession Certificate Act VII of 1889, ss. 1 and 4. 

The Hindu Wills Act applies to Hindus, Jains, Sikhs and Buddhists, when either 
the will is made within the territories subject to the Lieutenant-Governor of Bengal 
or in the towns of Madras and Bombay, or the will, though made outside those places, 
relates to immoveable property situate in those places. 

3. Hindus not subject to the provisions of the Hindu WiUs Act, — ^These are governed 
by the provisions of the Probate and Administration Act V of 1881. The latter Act 
does not require probate or letters of administration, so that the executor of a Hindu 
not governed by the Hindu Wills Act may sue without obtaining probate, and his heirs 
may sue without obtaining letters of administration. But when the suit is to recover 
a debt due to deceased, no Court can pass a decree against the debtor, except on the pro- 
duction, by the person suing, of a probate or letters of administration or a succession 
certificate ; see Succession Certificate Act VII of 1889, s. 4. 

The Probate and Administration Act applies to all persons to whom the Indian 
Succession Act does not apply. It therefore applies to Mahomedans, and, subject to 
the provisions of the Hindu Wills Act, to Hindus. 

4. Mahomedans. — ^Mahomedans are governed in matters of probate and adminis- 
tration by the provisions of the Probate and Administration Act. Hence the rules, 
as to probate, letters of administration, and succession certificate in the case of Mahome- 
dans are the same as in Case (3) above. 

6. Native Christians.— Vp to the year 1901, Native Christians were governed by 
the provisions of the Indian Succession Act. Hence it was necessary, where the deceased 
left a will, that the executor should obtain probate before be could establish any right 
as executor to the property of the deceased (Succession Act, s. 187). And where the 
deceased died intestate, letters of administraiian were required before any right could bo 
established to any part of the property of. the deceased in a Court of Law (Succession 
Act, 8. 190). In the year 1901, an Act wets passed called the Native Christian Adminis- 
tration of Estates Act (VII of 1901), declaring inter alia that the provisions of section 
190 of the Succession Act shall not apply to any part of the property of a Native Christian 
who has died intestate. The result therefore is exactly the same as in Case (2) above 
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that is to say, if a Native Christian dies leaving a will, probate must be obtained to entitle Q. 7, F. 4. 

the executor to obtain a decree in respect of the property of the deceased as provided 

by B. 187 of the Succession Act. But if he dies intestate^ his heirs may sue in respect 

of his property without obtaining letters of administration, unless the suit is one to recover 

a debt due to the deceased, in which case either letters of administration or a succession 

certificate must be obtained before a decree can be made in favour of the heirs : see 

Native Christian Administration of Estates Act, s. 6. 

^ ‘Has taken the steps.” — In cases to which the Probate and Administration 
Act, 1881, applies, it is necessary, whore the suit is one for the recovery of a debt due to 
the deceased, that representation should be obtained to the estate of the deceased. But 
such representation is not a condition precedent to the institution of the suit. It is 
sufficient if it is obtained before the passing, of the decree. It is so provided by the 
Succession Certificate Act, 1889, s. 4. 

Suppose now that the deceased has left a will, and that the case is one governed 
by the Indian Succession Act, 1865, or the Hindu Wills Act, 1870, and that the suit is 
one to establish a right as executor or legatee. In such a case it has been held by the 
Privy Council that the grant of probate is not a condition precedent to the institution 
of the suit though the suit be one to establish a right as executor or legatee, and that 
the executor or legatee may institute the suit without obtaining probate, but that ho will 
not be entitled to a decree until he obtains probate (s). See Succession Act, §. 187. 

But suppose the deceased has left no will, and the case is one governed by the Indian 
Succession Act, and the suit is one to establish a right to the property of the deceased. 

Is it necessary that letters of administration to the estate of the deceased should be ob- 
tained before the institution of the suit, or is it sufficient if they are obtained before 
the decree is passed? It has been hold by the High Court of Bombay that if letters of 
administration are not obtained before the institution of the suit, and the plaint does not 
show that the plaintiff has obtained letters of administration, the plaint should bo 
rejected on presentation ; but if the plaint is not rejected, and the hearing has boon 
allowed to proceed, there is nothing to prevent the Court from passing a decree for th(^ 
plaintiff if lettera of administration are obtained before the decree (t). See Indian 
Succession Act, 1865, s. 190. The English law on the subject may thus be stated in 
the language of the Judicial Committee in Meyappa v. Stibramaniajh {u) : “ An adminiB- 

trator derives title solely under his grant, and cannot, therefore, institute an action as 
administrator before he gets liis grant. The law on the point is well settled : see Comyn’s. 

Digest, ‘ Administration,’ B. 9 and 10 ; Thompson v. Reynolds (v) ; Woolley v. Clark 

Title of suit. — See Appendix A, “ (2) Description of Parties in Particular Cases,” 
the last two forms. See also r. 9 (2) below. 

Suit by or against an unregistered Company.— In the case of a regis- 
tered company, the suit is brought in the name of the company. But where a company 
is not registered, all the members of the company should be made parties to the suit (.v)* 


(fl) Chandra Eishore v, Prasanna Kumari (1910) 
38 Cal. 327, 38 I, A. 7 [a case under the 
Hindu Wills Act, 1870] ; Jamshedji v. Hir- 
iibhai (1900) 37 Bom. 158, (a case under 
the Indian Succession Act 1866] ; Me]h 
appa V. Supranvanian (1916) 43 1. A. 118, 
118, 119, [a case from Singapore decided 
with reference to the Bngllsn law]. The 
contrary view expressed by the High Court 
of Madras Is not, it is submitted, correct : 
Bala Krisnudu v. Narayaruuawmy (1912) 87 


Mad. 175, 180. 

(£) Setna v. Hemingway (1914) 88 Bom. 618; 
Adm,-Gen, of Bengal v. Lalti (1908) 12 C. 
W, N. 738 [on appeal the case was remanded, 
see Henderson's ind. Sue. Act, notes to s. 
192.] 

(fi) (1916) 43 I. A. 113, 119. 

(v) 8 0. & P. 123. 

iw) 5 B. <fc Aid. 744. 

ix) Qanesh v. Mundi Forest Co. (1899) 21 All. 346. 
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O. 7, 
rr.,47. 


Suit by or as:aln8t a club. — ^The secretary of a club cannot alone sue a member 
for a debt due by the member to the club. All the members must join as plaintiffs 
in the suit (y). If the number of members is numerous, any one of the members may 
sue for himself and the other members with the permission of the Court (see O. 1, r. 8)* 
Similarly, the members of a club could not be sued through the secretary as their 
representative. All the members must be joined as defendants {z), 

5. [S. 50, para. 5.] The plaint shall show that the 

defendant is or claims to be interested in 
Defendant’s Interest and the subjcct-matter, and that he is liable to 
liability to be shown. Called upon to answei the plaintiff’s 

demand. 

6. [S. 50, para. 6.] Where the suit is instituted after 

the expiration of the period prescribed by 

Grounds of exemption the law of limitation, the plaint shall show 
from limitation law. ground upon wliich exemption from 

such law is claimed. 

Grounds of exemption from limitation law. — ^These grounds are set forth 
in sections 12 to 20 of the Limitation Act, 1908. If no ground of exemption is 
shown in the plaint, and the suit appears from the statement in the plaint to be barred 
by limitation, the plaint shall be rejected [see r. 11, cl. (d) below]. But a plaint should 
not be rejected merely because the exemption is not claimed specifically. All that the 
rule requires 'is that the plaint should show the ground of exemption (a). If a plaint 
does not show the ground of exemption, the Court of first instance should allow the 
plaint to bo amended save under very exceptional circumstances (6). But a plaintiff 
should not bo allowed for the first time at the hearing of an appeal to rely upon a ground 
of exemption from the law of Uimitation (c). See Notes to 0. 41, r. 2, below. 

It has been held by the High Court of Bombay, that when a plaintiff does satisfy 
the requirements of this rule by stating what is in his opinion the ground upon which 
he intends to get over the bar of limitation, he ought not to be precluded from taking 
another and not inconsistent ground, should ho be later advised that the latter is the true 
ground (rf). The same view has been taken by the High Court of Calcutta (c). 


7. \New. R. S. C., O. 20, r; 6.] Every plaint shall state 
specifically the relief which the plaintiff 
claims either simply or m the alternative, 
and it shall not be necessary to ask for 
general or other relief which may always be given as the Court 
may think just to the same extent as if it had been asked 
for. And the same rule shall apply to any relief claimed 
by the defendant in his written statement. 


<y) Miehael v. Briet» 14 Had. 882. 

(x) N. Tf. P. Club V. Sadullah (1898) 20 AU. 497. 

(a) Jtoffhu Nath v. Syid Samad (1008) 12 0. W. N. 

617. 

(b) Ram Sukh Das v. Ghulam (1918) Pauj lEeo. 

no. 102, p. 887 ; Ounnaji v. MOkanji (1909) 
84 Bom. 260. 


(c) Q(jbinda Mol v. Santa (1914) PnnJ. Beo. no. 

83 p. 208. 

(d) Yaklif Ebrdhim v. Bai Bakimatbai (1908) 

10 Bom. L. B,. 846. 

is) Qangadhar v. Khaja (1909) 14 O.W. N. 128. 
explaining Jogsshmx/r Roy v. Raj Narain 
(1004) 31 Cal. 196. 
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Relief. — Every plaint must state specifically the relief which the plaintiff claims, O. 7, r. 7. 
whether it be damages, or specific performance, or an injunction, or a declaration, or 
an account, or the appointment of a receiver, or possession of land, or relief of any other 
kind. A plaintiff who omits, except with the leave of the Court, to sue for all the reliefs 
to which he may be entitled in respect of the same cause of action will not afterwards 
be allowed to sue for any roUef so omitted [ O. 2, r. 2,*aub-r. (3)]. But it is not necessary 
to ask for general or other relief. 

Where a relief is claimed upon, a specific ground the Court may grant it 
upon a ground different from that on which it is claimed in the phunt, if the ground 
is disclosed by the allegations in the plaint and the evidence in the case (/). Thus in 
a case in which a plaintiff claimed an easement by preacription, and it was found that 
he was not entitled to the easement by prescription, their Lordships of the Privy Council 
dealing with the case as a special appeal, decreed the claim on the presumption of title 
arising from a grant (g). 

Where a plaint asks for more than what the plaintiff is entitled to, the Court may 
give him only that much relief as he is entitled to ; but the suit must not be dismissed (h)» 

Where a plaint asks for less than what the plaintiff is found to be entitled to, the 
Court cannot give him more than what is asked for in the plaint, unless the plaint is 
amended before judgment. Thus if a suit is brought upon a balance of accounts or for 
mesne profits, and the plaintiff, instead of claiming whatever may be found due on the 
taking of accounts and stating an approximate amount [0. 7, r. 2], states a specific sum 
as tho amount claimed, the Court cannot, without an amendment of the plaint [O. r. 

17], pass a decree for more than what is claimed (i). 

General or other relief. — Under tho system of pleadings hitherto followed 
in India, it was usual to add in the plaint a prayer for general relief called general prayer 
which ran thus : “ The plaintiff claims such further or other relief as the nature of the case 

may require.’* Under the present rule it is no longer necessary specifically to ask for 
such relief. Such relief may now always be given to the same extent as if it had been 
asked for, provided it is not inconsistent with that specifically claimed, as well as with the 
case raised by the pleading (j). In order, however, to entitle a plaintiff to a rohof under 
the claim for general relief, it is necessary that the ground for such relief must be 
disclosed by the allegations in the plaint {k). “ A plaintiff cannot be entitled to relief 

upon facts' or documents not stated or referred to by him in his pleadings ” (f). Thus 
where a plaintiff sues for a declaration of title to certain property under a deed of sale ho 
cannot be allowed to succeed on tho basis of title by adverse possession (m). 

With regard to tho nature of tho general or other relief which a plaintiff may have, 
the rule is that if the plaint contains allegations, offering issues on facts that are material, 
the plaintiff is entitled to the relief which those facts will sustain ; but he cannot desert 
specific relief claimed, ^d under the claim for general relief ask specific relief of another 
description, unless the facts and circumstances alleged on the pleadings will, consistently 
with the rules of the Court, maintain that relief (n). 


(/) Rasul Jehan v. Ram Surun (1896) 22 Oal. 
689 ; Haji Khan v. JBaldeo Das (1902) 24 
All. 90. 

(g) Rajrup v. Abul (1881) 6 Oal. 394, 7 I. A; 
240; Aohul v. Rajun (1881) 6 Oal. 812- 
Seoretary of State v. Mathurabhai (1889) 
14 Bom. 218, 220. 

h) Pilanibur v. Ram Joy (1867) 7 W. R. 93 ; 
Lakshman v. Bari (1880) 4 Bom. 684 ; 
Pulamada v. Rawuihu (1888) 11 Mad. 94, 
97. 

to Sooridh Raw v. Colaghery (1838) 2 M. I. A. 
114 ; Peroival v. Collector of ChUtagong 


(1903) 30 Cal. 516, 519. But see Kannayya 
V. Venkata (1917) 40 Mad. 1, 7-8. 
if) Cargill v. Bower (1878) 10 0. B. 602, 608. 

(k) Jugul Kiasore v. KarHe Chunder (1894) 21 
Cal. 116. 120-21. 

(0 Mohummud Zdhoor v. Rutta Koer (1867) 
11 M. I. A. 468, 474. 

(m) SoTnasundaTum v. Vadivelu (1908) 31 Mad. 

631. 

(n) Biem v. Mill (1806) 13 Ves. 119, per Lord 

Eldon ; CockereU v. Dickens ll840j 2 
M.T. A. 863, 389. 
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O. 7) r. 7* Where a suit is brought by a reversioner against a Hindu widow (1) for an injunc- 

tion restraining her from waste, (2) for appointment of a receiver, and (3) for “ further 
relief,” ^e plaintiff, if he fails in the substantial heads of his claim, is not entitled, under 
cover of a request for “ further relief,” to obtain a declaration that he is the next rever- 
sionary heir (o). 

In a suit by a mortgagee for sale of the mortgaged property, the mortgagee may 
relinquish his claim for «aZe, and ask for a simple money decree, though such relief is 
not specifically claimed. This he may do under the claim for general relief. The Court 
has the jwwor to grant that relief, provided the mortgage contains a personal covenant 
to pay the mortgage debt (p). But the Court has no power, under a claim for general 
relief, to grant to a pro forma plaintiff the relief claimed by the active plaintiff, if it turns 
out that the pro forma plaintiff, and not the active plaintiff, is entitled to the relief 
claimed. This may be explained by an illustration. B sells his interest in certain 
property in the possession of O to Jl. A and B then sue G to recover possession of the 
property. B makes no claim, and he is joined merely as a formal party to the suit. The 
Court finds the sale to A void as chamx)ertouB (Contract Act, s. 23). Such being the case, 
‘ no decree can be passed in favour of A for possession. Nor should any decree bo passed 
in favour of B awarding posefession of the property to him under the claim for general relief, 
though the Court may find that 0 is in wrongful iDOssession of the property, and the 
person really entitled to the property is 15. B must bring a separate suit against G to 
recover possession (q). 

Alternative relief. — A i>laintiff may rely “ upon several different rights alter- 
natively, although they may be inconsistent ” (r). A pleading is not embarrassing within 
the meaning of 0, 6, r. 16, because it contains inconsistent sets of facts ( 5 ). Thus a 
plaintiff may in the same suit claim to have a partnership agreement with the defendant 
cancelled on the ground that he was induced to enter into it by the fraud of the defend- 
ant, or, in the alternative, for a dissolution of i^artnorship and accounts {t). Similarly, 
a plaintiff may suo for the cancellation of a bond on the ground that it was a forgery, 
or, in the alternative, that it was void for want of consideration (w). Likewise, a plaintiff 
may claim over the same plot of land a right of ownership , or, in the alternative, a 
right of easement. In such a case the plaintiff’s contention amounts to this ; “ I believe 
the land is mine, but I may bo unable to j)rove it ; if I should fail to prove it, 1 can at 
any rate prove that I have been using the right of way as an easement over the land ” {v). 

. There is nothing in law to prevent a plaintiff in a suit for pre-emption basing his 
claim in the alternative on contract, custom, or Mahomodan law (?<j) ; nor is there any 
thing to prevent him in such a suit from setting uj) an alternative claim for possession 
as owner {x), 

^For further information on this subject, see notes to 0. 6, r. 2, under the head “ Alter- 
native and inconsistent allegations,” on p. 400 above. 

When Court should take notice of events happening: after institution 
0 ? suit. — Ordinarily the decree in a suit should accord with the rights of the parties as 
they stand at the date of its institution. But where it is shown that the original relief 


<o) Janaki v. Narayanasami (1916) 43 I. A. 
207, 80 Mad. 634. 

ip) Sukhdeo v. Lachman (1002) 24 All. 456 ; 

Abbakks y. Kinhiamma (1906) 29 Mad. 491 . 
(q) Debi Loyal v. Bhan Pertap (1904) 31 Cal. 483. 
(f) PhUipps v. PhUipps (1878) 4 Q. B. B. 127, 
134, per 'Brett, L.jr. 

($) Re Morgant Oteen v, Morgan (1887) 85 O 
B. 492. 

it) Bagot v. Boston (1877) 7 C. B.l. 


(u) Jino V. Manon Q806) 18 All. 126. But see 

lyyapap v. Ramalakehmamma (1890) IS 
Mad. 549. See also Mahomed Bukbsh 
Khan V. Hosseini Bibi (1888) 16 Cal. 684, 15 
I, A 81, as explained in 18 All. 125,128. 

(v) Narendra v. Aboy Charan (1907) 34 Cal. 61. 

(w) Muhammad v. Shams-un-NisM (1014) 36 

All. 466. 

(at) BhagurH v. Parmethar (1914) 36 All. 476. 
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claimed ha«, by reason of subsequent change of circumstances, become inappropriate, O. 7, 
or that it is necessary to have the decision of the Court on the altered circumstances in 7 - 
order to shorten litigation or to do complete justice between the parties, it is incumbent 
upon a Court of justice to take notice of events which have happened since the institu- 
tion of the suit and to mould its decree according to the circumstances as they stand at 
the time the decree is made (y). 


8 . [New. R- S. C., 0. 20, r. 7.] 'ViTiere the plaintiff seeks 
relief in respect of several distinct claims 
or causes of action founded upon separate 
and distinct grounds, they shall be stated 
as far as may be separately and distinctly. 

See notes to O. 0, r. 2, under the head “Alternative and inconsistent allegations,” 
on p. 400 above. 


9 . [S. 58.] (1) The plaintiff shall endorse on 

the plaint, or annex thereto, a list of the 
admitting documeuts (if any) wliich he has produced 
along with it ; and, if the plaint is ad- 
mitted, shall present as many copies on plain paper of the 
plaint as there are defendants, unless the Court by reason 
of the length of the plaint or the number of the defendants, 
or for any other sufficient reason, permits him to present a 
like number of concise statements of the 

Concise statements. , <• . i i t c j i t r 

nature of the claim made , or of the relief 
claimed in the suit, in which case he shall present such state- 
ments. 


(2) Where the plaintiff sues, or the defendant or any of 
the defendants is sued, in a representative capacity, such 
statements shall show in what capacity the plaintiff or defend- 
ant sues or is used. 

(3) The plaintiff may, by leave of the Court, amend such 
statements so as to make them correspond with- the plaint. 

(4) The chief ministerial officer of the Court shall sign 
such list and copies or statements if, on examination, he finds 
them to be correct. 


5ub«rule(a); representative capacity. — It is not necessary to state in the 
title of the suit the representative capacity in which the plaintiff or the defendant sues or is 
sued, although nd doubt that is a convenient place to make such a statement. It is 
enough if the pleading shows that the plaintiff or the defendant sues or is sued in a repro- 
Bontative capacity (s). See 0. 7, r. 4, and Appendix A, (2) Description of Parties in 
Particular Cases,” the last two forms. 


(y) Nurimian v. An0{ca (1910) 44 Cal. 47, 66. 

(«) Kuarmoni v. Wtui/ Alt (1916) 19 C. W. N. 


1193 ; Bidhu v. KtUadapra^ad (1919) 40 
Cal. 877, 883. 
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HO. [S. 57.] (1) The plaint shall at any stage of 
rn 10) II. ] 3 g returned to be presented to the 

«etjumo^plalnt. Coutt in which the suit should have been 

» instituted. 

(2) On returning a plaint the Judge shall endorse there- 
on the date of its presentation and return, 
Procedure ou returning ■ name of the party presenting it, and 
P***”*' ^ a brief statement of the reasons for return- 

ing it. ■ 

•* At anjr stage of the suit.** — ^These words are now, and they have been added 
to giv« effect to the undermentioned decision (a) in which it was held that a plaint may 
be returned to be presented to the proper Court at any stage of the suit even after the 
trial has begun and concluded* 

Court-fee. — Where a plaint is returned by a Court to bo presented to the proper 
Court, the latter Court is bound to give credit for the fee levied by the former Court (6). 

Chartered High Courts. — ^This rule does not apply to Chartered High Courts 
in the exercise of their ordinary or extraordinary original civil jurisdiction [O. 49, r. 3, 
el. (1)]. 

Appeal, — An appeal lies from an order returning a plaint to be presented to the 
proper Court, whether the order is made by the Court of first instance [O. 43, r, 1, cl. 
(a)] or by the Court of first appeal in the exercise of powers conferred upon it by s. 107 (c). 

A files his plaint in a Pistrict Munsif s Court. The Munsif returns the plaint for pre- 
sentation to the proper Court, holding that the suit is beyond his pecuniary jurisdiction. 
On the plaint being presented *to a Subordinate Judge’s Court, it is again returned by 
that Court on the ground that the Munsif’s Court had jurisdiction. Is A entitled to appeal 
to the District Court' from the order of the District Munsif, having regard to the fact 
that he in obedience to that order filed the plaint in the Subordinate Judge’s Court? 
No, according to a Calcutta decision, the reason given being that by electing to file the 
plaint in the Subordinate Judge’s Court, he forfeited his right of appeal (d). Yes, ac- 
cording to the Madras High Court (e). 


llejection of plaint. 


11. [s. 54.] The plaint shall be re- 
jected in the following cases : — 


(а) where it does not disclose a cause of action ; 

(б) where the relief claimed is undervalued, and the 

plaintiff, on being recffiired by the Court to cor- 
rect the valuation within a time to be fixed by 
the Court, fails to do so ; 


(а) Prabhashankar Bhat v. VUhwambhar (1884), 

8 Bom. 813 [F. B.] 

(б) Vimmoara v, Nair (1911) 85 Mad. 567 (F. B,] 
(c) WMdvMcLh v. KarOiaya Lai (1902) 25 All. 

174; Dalip Singh v. Kundan Singh (1914) 
36 All, 68; Qoor Bux v. Birj Lai (1899) 


26 Cal. 275 ; Chinnasami v. Karuppa (1898) 
21 Mad. 234. 

(d) Beni MadJmb v. Jotmdra (1907) 5 Cal. L.J. 
680, doubted In Badcunia Nath v, Namb 
SalimvUa (1907) 6 Cal. L. J. 547, 556. 

(«) Narayanan v. Cheria (1918) 41 Mad. 721. 
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(c) where the relief claimed is properly valued, but O. 7, lu 11- 
the plaint is written upon paper insufi&ciently 
stamped, and the plaiptiff, on being required 
by the Court to supply the requisite stamp- 
paper within a time to be fixed by the Court, 
fails to do so : 

id) where the suit appears from the ' statement in the 
plaint to be barred by any law. «. 

Change of law. — Clause (a) is new. See notes below, “ Clause (a).’* 

Chartered High Courts. — Clauses (b) and (c) ^ of this rule do not ap^ly to Char- 
tered High Courts in the exercise of their ordinary or extraordinary original ciyil juris- 
diction. See O. 49, r. 3 (1). 

Shall be rejected.*’ — ^This rule may be applied at any stage of a suit. There- 
fore, a plaint may be rejected under this rule even after it has been numbered and 
registered as a suit (/). 

The provision contained in this rule that the plaint shall be rejected in the four 
cases mentioned in the rule is mandatory. In a case, therefore, where the relief olaimod 
was properly valued, but the plaint was written upon paper insufficiently stamped, and the 
plaintiff, on being required by the Court to supply the requisite stamp -paper, failed 
to do so, it was hold that the plaintiff should not be allowed to amend the plaint by 
omitting the prayer in respect of which the extra court -fee was directed to be paid and 
that the plaint should be rejected (g), 

Rejevt^on of .plaint in part.-— This rule does not justify the rejection of any 
particular portion of a plaint (//). 

Clause (a). — ^Under the Code of 1882, s. 53, it was not obligatory upon the 
Court to reject a plaint if it did not disclose a cause of action. Under the present rule 
the Court is bound to reject a plaint if it does not disclose a cause of action. As to the 
meaning of “ cause of action ” see notes to s. 20, “ Cause of Action,” p. 86 above. 


Clause (c) : Where a plaint Is written upon paper insufficiently 
stamped. — ^There are three points to be noted in connoctiOn with this clause : — 

1. Where a plaint is written upon paper insufficiently stamped, the Court is bound 
to give the plaintiff time to make good the deficiency. This follows, it is said, from the 
terms of cl. (c) of this rule (e), 

2. If the plaintiff fails to supply the requisite stamp -paper within, the period fixed 
by the Court, the plaint may be rejected under this rule, even after it has been numbered 
and registered as a suit. The reason is that the power to reject a plaint under this rule 
is not exhausted when the plaint has he#n admitted and registered {j). See notes above 
under the head “ Shall be rejected.” 

3. A plaint is presented on the last day allowed by the law of limitation. It is 
written upon paper insuffioiently stamped. The plaintiff is ordered to supply the requisite 


W Kishore v. Sabdal (1890) 12 All, 663 ; Ven- 
kaUsa v. Ramasami (1896) 18 Mad. 338 ; 
Nanak Ohand v. Jiwan Mol (1914) Punl. 

/ ^ P* 121. 

iff) Midtiapur Zamindarv Co* v. Secretary of State 
/..V « C017) 44 Cal. 362. 

in) Uaghubane Puri v. Jyotie %ufarupa (1907) 
28 


29 All. 326. 

(i) AehvX v. Nagappa (1916) 38 Bom. 41, 43 ; 

Ram Sahay v. Kumar Lachmi (1917) 2 
Pat. L. J. 74. 76. 

(j) DraJimomoyi DaH v, Andi Si (1900) 27 Cal. 

370 : Padmanund Sing v. Anant Lai (1007) 
34 6U. 20. 
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r / 1 1 . within a week. The order is complied with on the fourth day after the date of 

presentation of the plaint. This would necessarily be 'after the expiration of the period of 
limitation proscribed for the institution of the suit. Can the plaint be admitted under 
these, circumstances ? Under this Code it can be [see s. 149]. Under the Code of 1882 
there was a conflict of decisions on the point. It was hold by the High Courts of Calcutta (fc), 
Madras (?), and Bombay (/«), that the Court had jiowor to admit the plaint in the 
circumstances mentioned above, while it was hold by the Allahabad High Coui*t that the 
Court had no such power (n). The^view taken by the Calcutta, Madras and Bombay 
High Courts was that the Court had xjowcr under s. 54 of that Code, at any time and 
without any regard to limitation, to fix a time within which the requisite stamp-paper 
should bo supplied, and the stamj) was made good within the period fixed by the Court, 
the suit was to be doomed to be instituted when the plaint was first preseMed and nob 
. when the requisite stamp-paper was supiilied. On the other hand, the view taken by 
the Allahabad Hi fli Court was tliat, though the Court had the power to give time to a 
plamtifP within which to supx^ly the requisite slainp-papor, it must be a time within 
limitation, and that s, 54 did not give any power to tin? Court to extend tho period of 
limitation. This conflict has now been set at rest by tho provisions of s. 149 of this 
Code. That section gives clT(‘et to ilu^ Calcutta, Madras and Bombay decisions. It 
ompowem the Court at any stage to allow a plaintiff to make up the deficiency of court- 
fees, and provides in effect that when tho defloiency has boon made up, tlie plaint is as 
vaUd as if it had boon properly stamped when presmitod. It follows from the provisions 
of s. 110 that whore a plaint written uiMiii paper insufficiently stamped is x^tosented to 
the Court on tho last day allowed by tho law of limitation, and tho Judge to whom the 
jilaint is presented diroi-ts extra court-fee to he paid bat fixes no time for payment, and tljc 
jflaintiff pays the extra courtffeo tliough it be after the cxphaiioii of the period of limi- 
tation and the (\)urt accepts it, the xilaint should bo tnMited as if tho full fee bad boon 
X^aid in the first instance, and the suit cannot be lufld to be barred by limitation (o). 

The ])ioccdure x>rescribed by the x>iesent ruh^ is not ax>pbcablo to a case m wlnc!i 
an appellate (A)urt acts under s. 12 of tlu* C!ouit- ITeii.s Act, 1870 {p). (Viinjiaro O. 21, 
r. 17, 8ub-r. (2). 

Memorandum of appeal i.isufficiently stamped — Flee notes to s. 14) 
“ Ax)peals and Applications for review of judgimml,” ]>. ?2'2 ahrnc. - 

Clause (c/):— Suit barred by any law — AN’here a suit ax^pears from slatc- 
monts in the xdaint to bo barred by tho law of limitation, but the x')lamt is not rejeclcfl 
when pres(mted, the Court may in a x^ro]»or ease allow the x^^a-bit to be amemded at 
tho bearing ((/) Where a suit is brought against the »Si‘ciutary of Sl-ato without giving l l''‘ 
notice roquinul by s. 80, the x^laint should bo rejected under tins clause (r). 

Enlargement of time. — The Court may enlarge the time fixed under els. (h'l 
nnd (c). Soo s. 148. 

Appeal. — An or<ler rejecting a jilaint is a ttocreo [s. 2 (2)] and ax'iiX'alablo as such (s) 
It bos been held by the Jhgh^C'ourb of Patna that an order rejecting a plaint h 


(it) Moti Sahu v. Chhatri Das (180?-) 19 Cnl. 
780. Hurt Mohun v, Naimuddin (1893) 
20 Cal. 41; HajlcishuH Kocr v. Madan 
Mohan Sitigh (1904) 31 Cal. /5. 

(0 Assam v. Pathumma (1899) 22 Mad. 494 ; 
Uavaranga v. Boio Krishna (1909) 32 Mad. 
305. 

(w) Dhondiram v. Tala Savadan (1003) 27 Boin. 
. 330. 

(n) Jainti Prasiul v. Bachu Singh (1803) 15 Al'. 


(Jo ; Dnrga Singh v. Bishestiar Dayal (lOO- 
24 .411. 218. 

(o) Gaya v. Awadh (1916) 1 Pat. L. J. 420. 

( 7 >) Pandit lirij Krinkna v. Murli (1919) 4 
L, ,T. 703. 

iq) Qu7inaji v. Makanji (1909) 34 Bora. 250. 

(/•) Bachchu V. Secretary of State (1903) 25 All . • 

(«) Soda Kuur v. Jiuia Singh (1914) PuuJ. 
no 80, p. 278. 
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not appealable when such order is based on a question of valuation pure and simple, 
but if the order necessarily involves a decision of the category or class under which 
a suit falls, even though it inoidontally decides a question of valuation, the order is 
appealable (<). 

Revision. — It has been held by the Chief Court of the Punjab that an order direct- 
ing a plaintiff to make up the deficiency in Court-fee is not open to revision. The 
reason given is that if the plaintiff feeling that the order is wrong does not comply with 
it, it will under this rule result in the rejection of his plaint from which he has a right 
of appeal, an order rejecting a plaint being appealable as a decree ( u). See notes above* 
“ Appeal.’* 

12. [S. 55.] Where a plaint is rejected- the . Judgi 
prooeduro on rejecting shall record an order to that efiect with the 

reasons for such order. 

Procedure on rejecting memorandum of appeal. — 'Fhe same iDroceduro is 
to be followed when a memorandum of appeal is rejected (v). 

13. [s. 56.] The rejection of the plaint on any of the 

grounds hereinbefore mentioned shall not 
Where rejection of plaint of its own fotce preclude the plaintili from 

does not preclude preaont- pi i-j* ^ 

tion of freah plaint. presenting a fresn plaint in respect of • the 

same cause of action.-* 


Documents relied on in plaint. 

14. [S. 59.] (1) Where a plaintiff sues upon a docu- 

ment in his possession or power, he shall 
on'nmdfpuinHifiuS!"""*' producG it in Court when the plaint is pre- 
sented, and shall at the same time deliver 
the document or a copy thereof to be filed with the plaint. 


(2) Where he relies on any other documents (whether 
in his possession or power or not) as evi- 
Lut of other documonta. dcnco in suppoit of liis claim, he shall 

enter such documents in a list to be added 
or annexed to the plaint. 


Production of documents relied upon. — A horoscope does not requue 
to be entered in the list of documents mentioned in sub>r. (2). The reason is that ’t 
H not a document to be relied upon a.s a probative document in itsolf, but it i.s a rocoid 
made by the maker of the horoscope to which he is entitled to refer for tho purpose of 
lofrealiing liis memory in tho witness-box {w). 


(/) Chandramani v. Jiasdeo (1019) 4 Pat. L. J. 
, 67, 70. 

(ii) Natrab v. Duni Chund (1012) PunJ. Hec, 
no. 69. p. 265. 


(v) Rudr Prasad v. 15 All. 367. 

(w) Banwari Lai v. Mahesh (1018) 45 I. A. 284. 

286-287, 41 All. 63, 60. 


‘ 0 . 7 , 
rr. 11-14 
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O* 7 ^ Failure to produce documents. — ^The penalty for not producing the 

14 - 17 . ^ documents refen^ to in this rule is that prescribed in r. 18 below, and not the 
r^eotion of the plaint (a;). 


15. [S. 60.] 

statement in case of 
documents not in his pos- 
seeston or power. 


Where any such document is not in the 
possession or power of the plaintifE, he 
shall, if possible, state in whose possession 
or power it is. 


16. [S. 61.] Where the suit is founded upon a negotiable 
instrument, and it is proved that the 
instrument is lost, and an indemnity is 
given by the plaintifE, to the satisfaction 
of the Court, against the claims of any other person upon such 
instrument, the Court may pass such decree as it would have 
passed if the plaintiff had produced the instrument in Court 
when the plaint was presented, and had at the same time 
delivered a copy of the instrument to be filed with the plaint. 


17. [s. 62 .] ( 1 ) Save in so far as is otherwise pro- 

vided by the Bankers’ Books Evidence 
Production ot shopbook. Act, 1891, where the document on which 
the plaintiff sues is an entry in a shop- 
book or other account, in his possession or power, the plaintiff 
shall produce the book or accoimt at the time of fifing the 
plaint, together with a copy of the entry on which he rehes. 

(2) The Court, or such officer as it appoints in this behalf, 
shall forthwith mark the document for the 

m5kS”SLdrSt‘Sn6d.'’ purpose of identification; and, after 
examining and comparing the copy with 
the original, shall, if it is found correct, certify it to be so, 
and return the book to the plaintiff and cause the copy to 
be filed. 

Bankers’ Books Evidence Act i« of 1891.— This act provides a special 
mode of proof of entries in bankers’ books by dispensing with the production of the 
books. S. 4 of the Act provides that a cf/rlijied copy of any entry in a banker’s book is 
to bo received as prima facie evidence of the existence of such entry, and that it should 
bo admitted as evidence of the matter contained therein to the same extent as the 

original entry. 


(c) Oopal V. Vithmt (1808) 22 Bom. 071. 
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18. [S. 63.] (1) A document which ought to be pro- O. 7, r. 18. 

duced in Court by the plaintiff when the 
iiwdmiMjbmty of doou- plaint is presented, or to be entered iu 
puintflied. the hst to be added or annexed to the 

plaint, and which is not produced or 
entered accordingly, shall not, without the leave of the Court, 
be received in evidence on his behalf at the hearing of the suit. 

(2) Nothing in this rule apphes to documents produced 
for cross-examination of the defendant’s witnesses, or in 
answer to any case set up by the defendant or handed to a 
witness merely to refresh his memory. 

In what cases leave may be granted under this rule. — ^The object of 
the rule is to provide against false documents being set up after the institution of a suit • 

In those cases, therefore, where there is no doubt of the existence of a document at the 
date of the suit, the Court should admit the document in evidence even though the 
document was not produced with the plaint or entered in the list of documents annexed 
to the plaint (y). 


ORDER VIII. 


Written Statement and Set-off. 


1. [S. 110.] The defendant may, and, if so required 

„ by the Cotirt, shaU, at or before the first 

Written statement. i.* ^ i 

hearing or within such tune as the Court 
may permit, present a written statement of his defence. 

Written statement. — The'written statement^^must 'contain, and contain only, a 
statement in a concise form of the material faots^on which the party pleading relies for 
his defence, but not the evidence by which those facts are to be proved (O. 6, r. 2). A 
defendant may, by his written statement, raise as many distinct and separate, and 
therefore inconsistent, defences as he may think proper, subject only to the provision con- 
tained in O. 6, r. 16, as to striking out embarrassing matters (^). A written statement is 
not embarrassing within the meaning of O. 6, r. 16, merely because it sets up inconsistent 
defences (a). But where the defendant relies j^nn gftveral dist inct defence 

they must be i ^ted separately and distinctly (r. 7 below). 

2. [New. R. s. c., o. 19, r. 15.] The defendant must 

raise by his pleading all matters which 
ly ^ 4 ?^ glioTinr the suit not to be maintainable, or 

that the transaction is either void or void- 
able in point of law, and all such groimds of defence as, 
if not raised, would be likely to take the opposite party by 



0 . 8 , 
rr. 1,2. 




438 


THE FIRST SCHEDULE. 


O, 8, 
rr. 2- 


surprise, or would raise issues of fact not arising out of the 
plaint, as, for instance, fraud, limitation, release, payment, 
performance, or facts showing illegality. 

Fraud.-— See notes to O. 6, r. 4. “Fraud and coercion** on p. 402 above. 

Facts showings llleg;ality. — See notes to O. 6, r. 8, on p. 409 above. 


8. [New. R- S. C., O. 19, r. 17.] It shall not be suffi- 

DeniMtob.Bpeomo. f defendant in his written state- 

ment to deny generally the grounds alleg- 
ed by the plaintiff, but the defendant must deal specifically 
with each allegation of fact of which he does not admit the 
truth, except damages. 


“ Deal specifically with each a1leg:ation of fact.”— The defendant must 
take each fact which is alleged against him separately, and say that ho admits it, or 
denies it, or does not admit it. “ It is not merely denial which is meant, but the rule 
covers non-admission, for [the defendant] is to dml specifically with every allegation of 
fact of which he does not admit the truth ** (h). Evers'^ allegation of fact in the plaint 
will be taken to be admitted if it is not denied specifically or by necessary implication 
or stated to be not admitted (r. 6). 

A defendant ought not to deny, by his written statement, plain and acknowledged 
facts which it is neither to his interest nor in his power to disprove (c) ; nor should a 
defendant plead to any matter which is not alleged against him (d). See notes to 
0. 6, r. 2, under the head ** Facts not yet material to a case,” on p. 398 above. 

” Except damag^es.” — It is not necessary for a defendant, in a suit for 
damages, to deny specifically the damages ; it is quite sufficient if he pleads generally 
to the damages (c). See notes to 0. 6, r. 2, “ Matters affecting damages,” on p. 397 
above. 


4. [New. R. S. C., o. 19, r. I9.] Where a defendant 
denies an allegation of fact in the plaint, 

Evasive denial, , , . ^ i i ^ 

he must not do so evasively, but answer 
the point of substance. Thus, if it is alleged that he received 
a certain sum of money, it shall not be sufficient to deny that 
he received that particular amount, but he must deny that he 
received that sum or any part thereof or else set out how much 
he received. And if an allegation is made with divers cir- 
cumstances, it shall not be sufficient to deny it along with 
those circumstances. 


Evasive denial. — ^Where the plaintiff sets up an agreement, and “ the defendant 
denies that the terms of the agreement between himself and the plaintiff wore definitely 
agreed upon as alleged,** the denial is evasive. ** He [defendant] is bound to deny that any 


<&) Thorp V. Holdaworth (1876) 8 0. D. 687, 640, (4) Rassam v. Budge [18081 1 Q. B. 571. 

per Jessel, M. B. (e) Rosa <Ss Co, v. Soriven (1016) 43 Cal. 1001, 

<o) Lee Oonaervancy Board v. Button (1870) 12 1010. 

0. B. 888, affirmed (1881) 0 App. Ca«. 685. 



SPECIFIC DENIAL. 


439 


agreement or any terms of arrangement were ever come to if that is what he means ; if he 
does not moan that, he should say that there were no terms of arrangementr come to, except 
the following terms, and then state what the terms were ; otherwise there is no specific 
denial at all ” ( /). Similarly, where the plaint alleges that “ the defendant offered to the 
plaintiff’s agent a bribe of Rs. 600 on 17th July, 1908, at the defendant’s office,” it is an 
evasive traverse for the defendant to plead “ the defendant did not offer to the i>laintiff*s 
agent a bribe of Rs. 500 on 17th July, 1908, at his office ; ” for the defendant might have 
offered any other sum on another day and in another place. Here the point of substance 
is that a bribe was offered. The details as to the amount, time and place are only 
drcumatances. The defendant should plead that he never offered a bribe of Rs. 600 or any 
other sum {g). Whore a denial is evasive, leave to amend may bo given under O. 6, r. 17> 
unless the Court is satisfied that the defendant was acting mold fide (/*). 


O, 8, 
rr. 4, 5. 


5. [Neiv. R. S. C., O. 19, r. 13.] Every allegation of 

Specific denial plaint, if not denied specifically 

or by necessary implication, or stated to 
be not admitted in the pleading of the defendant, shall be 
taken to be admitted except as against a person under dis- 
ability : 

Provided that the Court may in its discretion require any 
fact so admitted to be proved otherwise than by such admis- 
sion. 


Admissions of fact in pieadinjzfs. — ^Tho fir.sh paragraph of this rule states 
what amounts to admissions of fact in a pleading. Rule 3 requires that the defendant 
must deal specifically with each allegation of fact of which ho docs not admit the truth. 
The present rule provido.s that every allegation of fact in the plaint, if not denied 
in the written statement, shall bo taken to bo admitted by the defendant (?). It is 
not sufficient for the defendant to say that ho “ does not admit the correctness of the 
allegations in the plaint ; ” ho ought to state in what rospocjt ho disputes them. If 
he simply says ho does not admit thorn, be will be taken to have admitted them within 
the meaning of this rule {j). Similarly, where a defendant simply ” puts the plaintiff 
to proof of the several allegations in the plaint,” he will be deemed to have admitted 
the facts alleged in the plaint (Jc), Whew in a suit for the recovery of money the plaintiff 
relies in bis plaint upon a letter written by the defendant to save tho bar of limitation, and 
all that the defendant says in his written statement as to the letter is, “ the suit is not 
saved by the letter put in from the bar of limitation,” the letter must be taken as admitted 
and it need not be proved by tho plaintiff (/). 

A plaintiff who claims a decree must prove all tho material facts on which ho relioB 
in support of his claim. The imi>ortanco of tho present rule lies in tliis that, since facts 
that have been admitted need not be proved, it is not necessary for the plaintiff to prove 
facts which have been expressly admitted by the defendant or which must bo taken 
to have been admitted by him within the meaning of this rule (see Evidence Act, 
1872, s. 68). The admission itself being a proof, no other proof is necessary. In the 
case, however, of facts which may be taken to be admitted by tho defendant within th 


( / ) Thorp V. Holdaworlh (1876) 3 C. D. 637. 

(tf) TUdeiloy v. Hatpet (1878) 10 0. D. 403. 

(*) Tildetley v. Harper (1878) 10 C. D. 393. 

(i) Amir Beg v. OhuXam Nabi (1917) Pu^. Ree. 


no. i, p. 1. 

(i) Ruiter v. TregerU (1879) 12 0. D. 758. 

(Ar) Tfarrie v. Gamble (1878) 7 C. D. 877. 

(0 Laxminaragan v. Chimniram (1917) 41 Bom. 89. 
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“No fact need be proved in any proceeding which the parties thereto or their agents 
agree to admit at the hearing, or which, before the hearing, they agree to admit by any 
writing under their hands, or which by any rule of pleading in force at the time, they are 
deemed to have etdmitted by their pleadings: Provided that the Court rmy^ in its dis- 
cretion, require the facta admitted to he proved otherwise than by such admissions,^' 

The proviso to section 68 as well as the proviso to the^ present rule indicates the in- 
tention of the legislature that pleadings in India ought not to be construed with the same 
s^irictness as in England, Upon this principle, the defendant has been allowed under 
special circumstances to traverse at the hearing allegations in the plaint which he had 
omitted to traverse in his written statement (m). The rule of pleadings in England is 
very stringent. According to that rule a defendant who omits to traverse in his defence 
any allegation of fact in the statement of claim is not allowed to traverse that fact at the 
hearing. The fact will be taken to be admitted by him, and the Court has no 
power to require the plaintiff to prove it in any case. Strike out the proviso to the pre- 
sent rule, and you have the rule of English law. In fact, the first paragraph of this rule is 
a reproduction of O. 19, r. 13, of the English Rules made under the Judicature Acts. 
The proviso has been added to modify the rigour of that rule. 

But though pleadings in India are not to be construed as strictly as in England, 
neither party will bo allowed to set up at the hearing an entirely new and inconsistent 
case. The plaintiff must be held to the state of facts alleged in his plaint or consistent 
therewith (n). Similarly, the defendant must be held to the state of facts alleged in his 
written statement or consistent therewith (o). 

Omission to file written statement. — ^This nile appUes only where a 
pleading has been put in by the defendant. Omission to file a written statement does 
not amount to an admission of the facts stated in the plaint (p). 

6. [S. III.] (1) Where in a suit for the recovery of 

money the defendant claims to set ofE 
pwwcuiats of set-off to agauist the plaintiff’s demand any ascer- 
meni. tamed sum of money legally recoverable 

by him from the plaintiff, not exceeding 
the pecuniary limits of the jurisdiction of the Court, and both 
parties fill the same character as they fill in the plaintiff’s 
suit, the defendant may, at the first hearing of the suit, but 
not afterwards unless permitted by the Court, present a 


(tn) Madho Psrsad v. Qajudhar (1885) 11 Cal. i (o) CAcva v. Ita (1876) 1 Bom. 200 ; Mtmchershavj 
111, 11 I. A. 186 : Natha Singh v. Jodha v. New Bhurumsey Co, (1880) 4 Bom. 576. 

Singh (1884) 6 All. 409. ip) Roet <£r Co, v. Scriven (1016) 48 Cal. 1001, 

tn) Bshen Chunder v. Shima Chum (1866 )11 M. | 1000-1010. 

I. A. 7. 


meaning of this rule, the Court may in its discretion require any facts so admitted to 
be proved otherwise than by such admission. That is to say, the CJourt may require the 
plaintiff to adduce such proof of the fact as it would have been necessary for him to ckd* 
duoe if no such admission had been made. This power which has been conferred upon 
the Court by the proviso to the rule is not new. The matter, it will be seen, is one of evi- 
dence, and a similar power is contained in the Indian Evidence Act 1 of 1872, The pro- 
viso to the rule, in fact, is a reproduction of the proviso to section 68 of the Evidence Act 
which runs as follows : — 
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written statement containing the particulars of the debt 0. 8, r. 6* 
sought to be set off. 

(2) The written statement shall have the same effect 

- as a plaint in a cross-suit so as to enable 

the Court to pronounce a final judgment 
in respect both of the original claim and of the set-off : but 
this shall not affect the lien, i^pon the amount decreed, of any 
pleader in respect of the costs payable to him under the decree. 

(3) The rules relating to a written statement by a 
defendant apply to a written statement in answer to a claim 
of set-off. 

lUuatraticma, 

(a) A bequeaths Rs. 2,000 bo B and appoints C his executor and residuary legatee^ 

B dies and D takes out administration to R’s effects. G pays Rs. 1,000 as surety for D ; 
then D sues C for the legacy. G cannot sot off the debt of Rs. 1,000 against the legacy, 
for neither C nor D fills the same character with respect to the legacy as they fill with 
respect to the payment of the Rs. 1,000. 

(b) A dies intestate and in debt to B. G fakes out administration to A'‘s effects and 
B buys part of the effects from G. In a suit for the purchase-money by C against B, 
the latter cannot set off the debt against the price, for G fills two different oharaoters, 
one as the vendor to JB, in which ho sues R, and the other as representative to A. 

(c) A sues 5 on a bill of exchange. B alleges that A has wrongfully neglected to 
insure JB’s goods and is liable to him m compensation which he claims to set off. The 
amount not being ascertained cannot be set off. 

(d) A sues J5 on a bill of exchange for Rs. 600. B holds a judgment against A for 
Rs. 1,000. The two claims being both definite pecuniary demands may be set off. 

(e) A sues B for compensation on account of trespass. B holds a promissory note 
for Rs. 1,000 from A and clEums to set off that amount against any sum that A may re- 
cover in the suit. B may do so, for, as soon as A recovers, both sums are definite pecu • 
niary demands. 

(f) A and j9|sue G for Rs.|l,000. G cannot set off a debt due to him by A alone. 

(g) A sues B and G for R8.|l,000. B cannot set off a debt due to him alone by A, 

(h) A owes the partnership firm of B and G Rs. 1,000. B dies, leaving G surviving. 

A sues G for a debt of Rs. 1,600 due in his separate character. C may set off the debt of 
Rs. 1,000. 

Subaru le (3). — ^This sub-rule is new. See r. 9. 

4 defendant may claim a set-off under this rule under the following: 
conditions only : — 

L The suit must be one for the recovery of money, 

n. As regards the amount claimed to be set off — 

(a) it must be an ascertained sum of money [see ills, (c), (d), and (e), to the 
rule] which is legally recoverable ; 
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(b) it must be recoverable by tht defendant or by oW the defendants if more 
than one [see ill. (g)] ; 

(o) it must be recoverable by the defendant from the plaintiff or aU the 
plaintiffs if more than one [see ill. (f)] ; 

(d) ifc must not exceed the pecuniary limits of the jurisdiction of the Court in 
which the suit is brought ; and 

(e) both parties must fill, in the defendant’s claiyn to set-off, the same character 
as they fill in the plaintifTs suit [see ills, (a), (b), and* (h)]. 


The suit must be one for the recovery of money. — In Nan Karay 
Ko Htaw (q), their Ix)rd 8 hips of the Privy Council observed that it was doubt- 
ful whether a suit for an account was a suit for money. In a subsequent Allahabad case, 
•it was hold that a suit for dissolurion of partnership with a prayer that such balance as 
might be found duo to the plaintiff ujion taking the partnership accounts might bo paid 
to him was a suit for money, and that a plea of set-off might therefore bo raised by tbi' 
defendant in such a suit (r). 


The amount claimed to be set off must be an ascertained sum ot 
money, and not damages undetermined. — With this read ills, (c), (d), 

and (e) .to the rule. In ills, (d) and (e) the claim is an ascertained sum ; not so in ill. (c) 
where the amount pro^xised to be sot off is for unliquidated damages. In the CEise men- 
tioned in ill. (o) the defendant may bring a cross-suit against the plaintiff. In ill. (d) 
the amount proposed to be set off by H is the amount of a decree, and this may bo set off 
agaiast claim, though B may not have taken any stops to enforce the decree (5). 

A, a clerk, sues B, his employer, for arrears of wages duo to him. B alleges that 
A left his employment without notice and A is therefore liable to pay him damages which 
he claims to sot off. The amount not being ascertained cannot be set off {t). 

Equitable set-off. — We now proceed to consider cases in which the defendant 
may be allowed to sot off even an unascertained sum which sounds in damages. Those 
are cases where the cross-demands arise out of one and the same transaction, or are so 
connected in their nature and circumstances that they can bo looked upon as part of one 
transaction. In such cases Courts of Equity in England have held that it would bo in- 
equitable to drive the defendant to a separate cro.ss-suit, and that he might be allowed to 
plead a set-off though the amount may be unascertained. Such a set-off is called an 
equitable, sot-off, as it is allowed by Courts of Equity as distinguished from a legal set-off 
which is allowed at common laio in respect only of an ascertained sura. It will thus be seen 
that the present rule is restrictiod to a legal set-off, for it requires that the amount to be set off 
shall be an cuicertained sum. The question therefore arises whether an equitable set-off can 
be pleaded in Indian Courts, that is to say, if the defondant’a claim is for an ufiascertained 
sum, but has arisen from the same tramaclion as the plaintiff’s claim, can the defendant 
set off such demand against the plaintiff’s claim ? It has been hold that he can do so, 
not under the provisions of the present rule which is limited to a legal set-off, but in the 
exercise of the general right of a defendant to plead a aet-off whether legal or equitable (u). 
The provisions of the Code regulate procedure only, and they have not the effect of 
taking away any right of set-off which a defendant may have independently of its 


it) Victoria Mills Co. Ld. v. Brij Mohan La 
(1917) 39 All. 362. 

(u) See O. 20, r. 19 (3). 


(q) (1886) 18 Oal. 124, 13 I. A. 48. 

(r) Ramfiioan v. Ohand Mat (1888) 10 All. 687. 
(«) Bharat v. Bamsahwar (1903) 80 Oal. 1066. 
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provisions. The leading csise on the subject is Clarh v. Ruthnamloo (v). But tliis right Q, g, r; 6. 
of set-off does not exist when the cross-demand relates to a different transaction (^^>). 

lUustratiom. 

h A sues B to recover Rs. 6,000 due under a contract. B admits A* a claim, but 
claims to sot off several sums of money alleged to be damages sustained by him by reason 
of 4’s breach of some of the terms of the same contract. B is entitled to claim the set-off, 
for the claim arises from the same transaction : Kistnasamy v. Municipal Commissioner 
for Madras (1868J 4 Mad. H. C. 120 ; Pragi Lai v. Mcmuell (1886) 7 All. 284. 

2. A agrees to sell, and B agrees to purchase, 200 bales of wool. B takes delivery 
of 170 bales, and is ready and willing to take delivery of the rest, but A fails to deliver 
them. A sues B for the price of the 170 bales. S claims to sot off the damages sustained 
by him by reason of .4’s failure to deliver the remaining bales. B is entitled to claim the 
set-off, as the claim arises out of the same transaction : Kishorckand v. Madhoioji (1880) 

4 Bom. 407 ; Niaz v, Durga (1893) 16 All. 9; Nand Ram v. Ram Prasad (1906) 27 All. 

145. "" 


3. A sues his master, for Rs. 800 being arrears of salary. B claims to sot off 
Rs. 625, being the loss sustained by him by reason of neglect and misconduct on the part 
of A as his servant. B is entitled to claim the set-off, as his claim arises out of the same 
relation from which yl’s claim arose, namely, that of master and servant : Chishohn v. 
Copal Chander (1889) 16 Cal. 711. Contrast (1917) 30 All. 362. 

4. A (mortgagee) sues B (mortgagor) to recover the prmcipal and interest due on 
a usufructuary mortgage. B claims to sot off the loss alleged to have been occasioned 
by A’s failure as mortgagee in possession to make repairs to the mortgaged property. B 
is entitled to claim the set-off : Shiva v. Jam (1892) 15 Mad. 200. 

5. A washerman sues his employer for his wages. The employer may sot off the 
value of articles short returned to him against the wages : Maiden v. Bhondu (1910) 
Punj. Roc. no. 77, p. 226. 

The amount claimed to be set off must be “legally” recoverable. — 

The words ** legally recoverable ” clearly show that a time -barred claim cannot be set 
up by way of set-off under this rule (r). But this rtile provides only for the case of 
legal set-off, and it remains to consider whether a claim by way of equitable sot-off can 
be allowed if it is barred by limitation at the date of the suit. It has been laid down 
that in cases whore the plaintiff’s claim and the defendant’^ claim relate both to the same 
property or estate, the defendant’s claim to set-off, though barred by limitation, may bo 
■entertained as an equitable set-off. It has thus been hold that in a suit by an heir against 
his co-heirs for his one-sixth share of the estate of the deceased, the latter are entitled 
to set off one-sixth of the Government revenue paid by them in respect of the estate, 
though a separate suit by them to recover from tho plaintiff the proportionate part of 
the revenue payable by him would be barred by limitation (y). Similarly in mortgage 
suits sums are allowed to be set off in taking accounts of the mortgage even though 
barred by limitation ( 2 ). Upon tho same principle it has been held that a trustee 
in possession of the trust estate is entitled to set up hia right to be indemnified out of 


<t>) (1865) 2 Mad. H. C. 296; Kiahorchand v, 
Madhoioji (1880) 4 Bom. 407 ; Bhagat 
V. Bamdsb (1885) 11 Cal. 667. For other 
oases see the illustrations. 

(to) Ramdeo ij. Pokhiram (1894) 21 Cal. 419 ; 
Dobson V. Bengal Spinning Co. (1897) 21 
Bom. 126; Dhundiraj v. Oanesh (1894) 
18 Bom. 721. 

Jt) See Baohohan Lai v. Banarsi Das (1913) 35 


All. 288 [claim barred according to lex 
fori, but not according to lex loci contraciusX 
(y) Ramdhari Singh v. Permanund (1918) 19 
0, W. N. 1183. 

(«) Parasurama v. Venkatachalam (1918) 25 

Mad. L. J. 561 ; Sheo Sharan v. Mohabir 
(1906) 82 Cal. 576: Edward v. Ramdin 
1909) 14 0. W. N. 170, 173. 
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8f r# 6. the tniBt estate when called upon for an account, although his right to sue for the 
a mount claimed by him by way of indemnity is barred by limitation (a). In a recent 
case (6), the High Court of Madras held that in a suit by a lessor for rent, it is not 
open to the lessee to set up by way of equitable set-off an unliquidated claim for damages 
which was ha/rred at th^ date of the suit, Seshagiri Ayyar, J., said : “ An exception to 
this rule [namely, that a time-barred claim cannot be pleaded by way of set-off^ has 
been recognized in some cases Where there is a fiduciary relationship between the 
parties as in the case of trustee and cestui que trust and there is accountability, even 
barred claims may be taken into account in passing the final accounts. Tfiis exception has 
been extended in some of the decided cases in India to mortgages, presumably on the ground 
that there is accountability between the parties. See Parasurama Pattar v. 
V enkxitachaUam Patlar (c), Chidambetra Mudaliar v. Krishnastoami PiUai (d), and 
RamdJiari Singh v. Permanund Singh (e). It is not necessary to say now whether 
these oases have been rightly decided. I see no reason for extending the exception to 
suits between a lessor and a lessee/* In a later Madras case (/) an agent sued his 
principal to recover a sum of money that might be found due to him on the taking 
of agency accounts. The defendant pleaded in his written statement that money would 
be found due to him on taking aocounts and he asked for a decree for such sum as 
might be found due to him. The defendant’s claim was not barred at the date of the suit, 
but it was barred at the date of the written statement. It was held that the defendant's 
claim should be allowed as an equitable set-off to the extent of the plaintiff’s claim, but 
that the defendant was not entitled to a decree for the balance found due to him as liis 
claim was barred at the date of the written statement. To pass a decree for the 
balance would be, it was said, to enable the defendant to evade the law of limitation. 
In an Allahabad case (g) it was stated by Oldfield, J., that the claim for the balance 
should be allowed, but the other learned Judges in that case expressly differed on the 
ground that although a set-off could be admitted as an equitable protection to the 
defendant against his being cast in the plaintiff’s suit, it could not be allowed in order to 
obtain a decree in his favour. See notes to O. 20, r. 19, “ Decree in case ot set-off.” 

Costs awarded to a tenant in a suit brought against him by the benamidar of the 
landlord cannot be set off by the tenant in a subsequent suit for rent brought against 
him by the landlord. The costs having been awarded against the benamidar, they are 
not legalTy recoverable from the landlord ih). 

A separate debt cannot be set off against a Joint and several debt. 

— ^Thus in ilL (g), B cannot set off the debt due to him alone by A, for it is a separate 
debt, while the suit is to recover a joint and Severed debt. It has similarly been held that- 
in a suit by a company against its directors, no individual director is entitled to set off 
the amount due to him alone from the company ( i). 

The amount claimed to be set off must not exceed the* pecuniary 
limits of the Jurisdiction of the Court In which the suit is brought. 

— A sues B in a Presidency Small Cause Court for Rs. 1,000. B claims to set off a sum of 
Rs. 2,700, and claims judgment for Rs. 1,700. The Small Cause Court has no jurisdic- 
tion to try the question of set-off, the value being above Rs. 2,000 (j). 


«) Ohidanibara v. Krishnastoami (1916) 28 Mad. 
L. J. 286. 294. 

(6) Vvratwn v. Srimth (1916) 39 Mad. 939. 

(c) (1913) 25 M. L. J. 6ttl. 

(d) (1916) 28 M. L J. 286. 

( 4 ) (1918) 19 0. W. N. 1188. 

rjO Panuganti v. Zamindar of Tiruvur (1919) 42 
Mad, 873. 

(^) Pagi Lai v Maxwsll (1885 7 All. 284. See 


Parmanand v. Jaget Narain (1910) 82 All ^ 
626. 

(A) TUuk Chandra v. Jasoda Kumdr (1906) ii 
0. W. N. 216. 

(i) New Fleming Co. v. Kessowji (1886) 9 Bom. 

878, 408-404 [where set-off was claimed]. 

(j) Brojendra v. Budge-Budge Jute Mill Co. (1898) 

20 C!al. 627. 
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Not only the amount, but also the nature of the set-off, must bo within the oogni- O. 8 r 
zance of the Court in which the suit is brought. Hence a Court cannot entertain a claim * 

to a set-off unless such claim, if made the subject of a suit, would fall within its jurisdic- 
tion (k), 

^ame character. — ^Uls. (a) and (b) are cases in which the parties do not fill the 
same character (2). 

A suit is brought by a Hindu son as the heir and representative of his father to 
recover from B certain debt due to the father. B claims to sot off a debt due to him by 
A’s father. B may do so, for both the parties fill the same character as they fill in the 
plaintiff*s suit (m). Similarly in a suit by A against B for an account for goods supplied 
by A to By B may claim a set-off of the amount duo to him from A in respect of wages as A’s 
gumasta (n). 

Stamp. — A written statement containing a claim of set-off must be regarded 
as a plaint in regard to such set-off, and must be stamped accordingly (o). 

Set off In winding-up proceedings — Though a director has no right to 
set off a debt due to him from the company against a claim made against him by the 
liquidator under s. 214 of the Indian Cknnpanies Act, 1882 [Ind. (los. Act, 1913, s. 235] 
which provides a nummary remedy (/>), he is entitled to sot off the amount due to him 
when a regular suit is brought against him by the company in respect of that claim (gr). 

In a smt by a liquidator against a debtor of the company, the debtor is entitled to set off 
the amount of a fixed deposit made by him with the company provided the deposit had 
matured at the date of the suit, though it had not matured at the date of the order 
for winding up the company (r). 

5et*off In insolvency* — See Presidency Towns Insolvency Act, 1909, s. 47 {a) 
and Provincial Insolvency Act, 1907, s. 30. 

Solicitor’s lien for costs. — A solicitor has at common law a lien for his 
costs on any funds or sum of money recovered for, or which became payable to, his 
client in the suit (2), including costs ordered to be paid to his client {u). Ho is also 
entitled to a lien on immovoablo property recovered for his client in the suit (v). 

Appeal* — Unless the whole suit is disposed of, an appeal does not lie from an 
order disposing of a defendant’s claim as to set-off made under this rule, though the 
question as to that claim may have been tried as a preliminary issue. Such an order 
is not a preliminary decree. See 0. 20, r. 19, which shows that there should be only 
one decree drawn up in a suit in which a set-off is claimed (//)). 

Res judicata. — ^A defendant is under no obligation to claim a set-off. His omission, 
therefore, to do so does not preclude him from bringing a separate suit in respect 
thereof (x). 


(k) Bfiwi Madho v. Oaya (1893) 15 All. 404. 

(0 See also Abut Heuan v. Zohra (1883) 6 All. 
209 ; ZfOkshu.Ttan v. Madhav (1891) 15 
Bom. 186; MadhavrcM v. Rama (1914) 
39 Bom. 181. 

(»i) Ohennappa v. Raghunatha (1892) 15 Mad. 29. 
(fi) RaghavMra v. Jalgurad (1917) 41 Bora. 
163. 

(o) (1892) 16 Mad. JW, supra, 
ip) Ba parts PsUy (1882) 21 C3h. D. 492, 602, 
607 ; BlUcrofVs case (1882) 21 Oh. D. 629, 
635; Carriage Supply Assoeiatioih in re 
(1884) 27 C^. D. 322. 

Vj) Ahmedabad Advance Spg, and Wg, Co. v. 

Lakshmithankar (1005) 30 Bom. 173, 194. 
(r) Mehr Chand v. AmriUar Bank (1916) PunJ. 
Beo. no. 68, p. 275. 


is) Soo Miller v. National Barik of Ir^ia (1892) 
19 Oal. 146. 

(t) Slater v. Sunderland Corporation (186.3) 33 

L. J. Q. B. 37 ; /Ji: parte Morrison (1868) 
L. R. 4 Q. B, 153, 166, The Inilan ca^es 
" up to 1915 are collected in Kumar Krishna 
V. Hari Narain (1916) '43 Cal. 676; Har- 
nandroy v. Oootiram (1919) 46 Cal. 1070. 

(w) Ex parte Bryant ilSlb)l Maddock. 49; Aspinall 
V. Stamp (1824) 3 B. <fc 0. 108 • O'nrien v. 
Lewie (1863) 3 De O. J. & Sm. 606. 
iv) Kumar Krishna v. Bari Narain (1916) 43 
Cal. 676. 

(w) Sheo Parehad v. Indore-Malwa United MUlt, 
Ld. (1917) PimJ. Rec. no. 62, p. 220. 

(*) Amritsar National Banking Co., Ld. v. Fazl 
Ilahi (1010) PimJ. Rec. no. 74, p. 186. 



446 


THE FIRST SCHEDULE. 


. 9 . 8 , 7 . [2Veio. R- S. C., O. 20, r. 7.] Where tlie defend- 

rr. 7-10. ant relies upon several g^rmuadw-of 

ded defence or set-ofE founded upon separate 

and distinct facts, they s l^all be stated as 
far as may be, separately and distinctly. 

, See notes to rule 1 above. Compare 0. 7, r. 8. 

• 8. {New.l Any ground of defence which has arisen 
after the institution of the suit or the pre- 
New ground ot defence. sentatiou of a Written statement claiming 
a set-off may be raised by the defendant 
or plaintiff, as the case may be, in his written statement. 

r. 0 below. 


9. [s. H 2 .] No pleading subsequent to the written 
statement of a defendant other than by 

Subsequent pleadings. jijp n / 

way ot defence to a set-ofi shall be present- 
ed except by the leave of the Court and upon su(;h terms as 
the Court thinks fit, but the Court may at any time require a 
written statement or .additional written statement from any 
of the parties and fix a fime for presenting the same. 


Additional written statement. — Tlio additional wnttiui staitononl should 
not Ret up a totally new case, or state fact.s at diif'Ot variance with the nnoinal 
written statement so as completely to chani^e the issue in the case (y). See O, (>, r. 7 
and notes thereto ou x:). 407 above. 


to. [S. 113.] Where any party from wliom a written 
statement is so required fails to present 
fcd7°'fo"™.rc»ci\t“ the same within the time fixed by the 

Court, tl>e Court may pronounce judg- 
ment against him or make such order in 
relation to the suit as it thinks fit. 


Appeal. — An api)eal lies from an ord<‘r uudur this rule pronouncing judgment 
against a parly [U. 43, r. 1 , cl. (b)]. 


ORDER IX. 

Appearance of Parties and Consequence of N on-appearance. 

O. 9, r. 1. 1 . [S. 96.] On the day fixed in the summons for the 

Partie, to appear on day defendant to appear and answer, tlic parties 
llndaut toTi^ar and shall 1)6 in attendance at the Court-house 
aiwwer. petsou 01 by thcir respective pleaders, 


iy) Ikruglas v. Collector of Benares (1861) 5 M. I. A. 271, 290. 
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and the suit shall then be heard un’ess the hearing is adjourned 
to a future day fixed by the Court. 

2. [S. 97.] Where on the day so fixed it is found that 

the summons has not been served upon the 
8nmiS?M “not served^Tn defendant in consequence of the failure of 
the plaintiff to pay the Court-fee or postal 
charges (if any) chargeable for such service, 
the Court may make an order that the suit be dismissed : 

Provided that no such order shall be made although the 
summons has not l)een served upon the defendant, if on the 
day fixed for him to appear and answer lie attends in person 
or by agent when he is allowed to appear by agent. 

Defendant. — The expression “defendant” in tins rule does not include tli^ 
guardian ad litem of a minor defendant 


Appeal. — The order of <lismiRsal under this rule is a form of dismissal foi default. 
It is not a decree [s, 2. (2)|, and no appi^al Ik's from it. The plaintilf’s renuuly is undiT 
r. 4 of thi.s Order (a). 


3. [S. 98.] Where neither party appears Avnen the 
wiiero neither party suit is Called Oil foi' Jicai'ing, tliG Coui't nuiv 

appoary, suit to bo dis- , i i i t . 

make an order that the tSiiit be dismissed. 

Where neither party appears. — If the plaintilT aj)]H‘ar.s on Uh^ date HxinI 
for tho hearing, but the defendant does not a])])(5ar, and the suit is dL^misMnl owmo; lo 
failure on tlie part of the pJainliit to adduce evideiiee m siij)! oil of liis claim, the thMins- ii 
IS on the merits and not und(‘r this j ule (h). 

“ May make an order that the suit be dismissed.”— These words Jiavc been 
substituted for tho words “the suit shall bp dismissed” [dodo of 18S2, s. 08] to male' 
it clear that tho dismissal under this rule is not a decree, but an order. tS(‘o r. 2, <•! (2). 

4. [S. 99.] Where a suit is dismissed under rule ^ 

Plaint, « may bring rreth Plf\ntifi may (subjcct tO tllO 

Tuit rcBtoro law oi Imuiation) brmg a irosh suit, or lie 
may apply for an order to set tlie dismis- 
sal aside, and if he satisfies the Court that there was suilicieiit 
cause for his not paying the Court-fee and postal charges (if 
any) required within the time fixed before the issiia of tlu' 
summons, or for his non-appearance, as the case may bm 

(:) Qolnnd Bam v. Muhammad (1912) PunJ. 357; Lurkv Churn v. Ikulnrr^un-nh i 

. X ^ P’ (1882) 9 Cal 627. 

(a) Lachmt Narain v. Darbari Lai (1916) 38 All. (&) Uingu Sinph v. Jhuri Singh (1918) 40 411 .590 


O. 9, 
rr. 1,4. 
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O. 9, the Court shall make an order setting aside the dismissal 
rr. 4, 5. and shall appoint a day for proceeding with the suit. 

Sufficient excuse for plaintiff’s non-appearance. — bond fide mistake 
whioh is not unreasonable is a sufficient excuse within the meaning of this rule (c)* 

5. [S. 99 A.] (1) Where, after a summons has been 
issued to the defendant, or to one of several 
Dismiaaai o( mit where defendants, and returned unserved, the 

plaintiff, after Bammona -jr r 

returned unserved, falls plauitm fails loi a period OT One year from 
^hroramoM." the date of the return made to the Court 

by the ofl&cer ordinarily certifying to the 
Court returns made by the serving officers, to apply for. the 
issue of a fresh summons and to satisfy the Court that he has 
used his best endeavours to discover the residence of the 
defendant who has not been served, or that such defendant is 
avoiding service of process, the Court may make an order that 
the suit be dismissed as against such defendant. 

(2) In such case the plaintiff may (subject to the law of 
limitation) bring a fresh suit. 

Period of one year from date of return. — ^The period of one year is to be 
oaloulated from the date of the return made to the Court by the officer ordinarily certifying 
to the Court returns made by the serving officers. The italicized words are now. In the 
absence of these words in the corresponding section of the Code of 1882, the question 
arose whether the period of one year was to be calculated from the date of the return 
made by the serving officer, or from the date of return made by the officer whose duty it is 
to certify to the Court returns made by the serving officer. It was hold that tho period was 
to be calculated from the date of return made by the latter officer, and not that made by 
the serving officer (d), Tho words italicized above have been added into the present rule 
to give effect to that decision. The procedure is this ; after the writ of summons is issued, 
it is delivered by the Court to the proper officer for service on the defendant. The officer 
then delivers the summons to tho bailiff (serving officer) whose duty it is to serve it 
on the defendant. After effecting service, the bailiff has to endorse on the original sum- 
mons a “ return ” stating the manner in whioh the summons was served. If, for any 
reason, the summons cannot be served upon the defendant, the bailiff has to make a 
return to that effect. This “return” is then countersigned by the officer to whom the 
summons was delivered by the Court, and the summons is then returned by the officer to 
the Court. It is from the date of the countersignature that the period of one year is to be 
oaloulated and not from the date of the return made by the bailiff. 

** Make an order that the suit be dismissed.** — ^These words have 
been substituted for the words “ may dismiss the suit ” [Code of 1882, s. 99 A] to make 
it clear that a dismissal under this rule is not a decree, but an order. See s. 2, cl. (2). 


(o) Sardatrai v. FiotoKa Finance and BitUion I ((f) Paraotcm v. dfidul (1889) 13 Bom. 600. 
^«#<X5iaMon(186e)8B.H.C.0.0.6W 1 ^ 
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6 . [s. 100.] 

ProoedTiT© when only 
plaintiff appears. 


(1) Where the plaintifE appears and the 0- 9> r. 6- 
defendant does -not appear when the suit 
is called on for hearing then — 


When summons duly ser- 
ved. 


(a) if it is proved that the summons 
was duly served, the Court may proceed 
ex parte ; 


(b) if it is not proved that the summons was duly 
served, the Court shall direct a second 
r^en BummoM not duly gumnions to be issued and served on the 

defendant ; 


(c) if it is proved that the summons was served on 
the defendant, but not in sufficient time 
buTSot io ©nablc him to appear and answer on the 

day fixed in the summons, the Court shall 
postpone the hearing of the suit to a future day to be fixed by 
the Court, and shall direct notice of such day to be given to 
the defendant. 


(2) Where it is owing to the plaintifi’s default that the 
summons was not duly served or was not served in sufficient 
time, the Court shall order the plaintiff to pay the costs occa- 
sioned by the postponement. 

Ex parte decree. — If the defendant does not appear, and it is proved that the 
summons was duly served upon him, the Court may proceed ex parte, that is to say, it 
may proceed to hear the plaintiff’s case in the absence of the defendant. If the plaintiff 
makes out a prima facie case, the Court may pass a decree for the plaintiff. A decree 
passed against a defendant on his failure to appear at the hearing is called an ex parte 
decree. If the plaintiff fails to make out a primd facie case, the Court may dismiss the 
plaintiff’s suit. “ Every Judge in deahng with an ex parte case should take good care to 
see that the plaintiff’s case is at least primh facie i^roved. ” The mere absence of the de- 
fendant does not of itself justify the presumption that the plaintiff’s case is true (e). 
The Court has no jurisdiction to pass an ex parte decree without any evidence being 
given by or on behalf of the plaintiff (/). It need hardly be stated that there is no 
power in the Court to pass an ex parte decree before the returnable date montionod in 
the summons {g)» 

Does not appear. — Ab to the meaning of the word “ appear,” see notes to 
r. 9 under the head “Meaning of Appearance,” onp. 451 below. 

Remedies open to a |lef^ndant In the case of an ex parte decree. — 

See r. 13 and notes thereto. 


(e) Amir Nath v. Roy Dkunput <187^16 W. K. 603 I (y) Dhirajlal v. Jlormusji (1908) 32 Bom. 534. 
if) Ro 88 Co. V. S^ven (1916) 48 1001. I 

29 
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Where the Court has adjourned the hearing 
of the suit ex parte, and the defendant, at 
or before such hearing, appears and assigns 
good cause for his previous non-appear- 
ance, he may, upon such terms as the Court 
directs as to costs or otherwise, be heard in answer to the suit 
as if he had appeared on the day fixed for his appearance. 

8. [S. 102.] W*here the defendant appears and the plain- 
tifE does not appear when the suit is called 
d<^°ra?y appeared fo^ hearing, the Court shall make an 

• order that the suit be dismissed unless 

the defendant admits the claim, or part thereof, in which case 
the Court shall pass a decree against the defendant upon such 
admission, and, where part only of the claim has been admitted, 
shall dismiss the suit so far as it relates to the remainder. 

Non-appearance oi parties. — If neither ]mrty appears on the day fixed for 
the hearing of the suit, the procedure laid down in r. 3 is to bo followed. If the plaintiff 
appears and the defendant does not appear, the procedure laid down in r. 6 is to be fol 
lowed. If the defendant appears and the plaintiff does not appear, the procedure laid 
down in the present rule is to be followed. All that a defendant is entitled to under this 
rule is to have the plaintiff’s suit dismissed. Ho is nob entitled to call any evidence, oven 
though it be to disprove charges of fraud or the lilte that may have been made against 
liim in the iilaint (k). 

If the plaintiff does not appear. — See notes to r. 9, “ Moaning of Appear- 
ance,” on I). 45l below. This rule does not apjily to the case of non-appearance by reason of 
death. Whore a sole plaintiff dies before the hearing of a suit, and the suit is dismissed for 
non-appearance under this rule, the fact of his death not being known to the Court, there 
is inherent jurisdiction in the Court under s, 161 to sot aside the dismissal, and thus rectify 
the mistake which has boon inadvertently made. It is then for the legal representative 
of the plaintiff to apply to be brought on the record under O. 22, r. 3 (t). 

Remedies of plaintiff on dismissal of suit under this rule* — See notes 
to r. 9 under the same head, on p. 451 below. 

“ The Court shall make an order that the suit be dismissed.*’ — ^These 

words have been substituted for the words “the Court shall dismiss the suit” [Code of 
1882, s. 102]. An order of dismissal under this rule for default of plaintiff’s appearance is 
not .a decree, and is not therefore appealable. See s. 2, cl. (2), sub-cL (b), and notes 
utider the head ‘‘ Order of dismissal for default,” on p. 8 above. 


0.9, 7. [S. 101.] 

rr. 7-9. *• ^ 

Procedure where defen- 
dant appears on day of 
adjourned hearing and as- 
8i^ good cause lor pre- 
vious non-appearanoe. 


^ 9. [S' 103.] (1) Where a suit is wholly or partly dis- 

missed under rule 8, the plaintifE shall be 

Decree sgainet ptotntia precluded feom bringing a fresh suit in 
by default bars iresh suit. respect of the Same cause of action. But 

he may apply for an order to set the 

(ft) Ke»H Chand v. National JuU Mills Co. (1912) I (i) Debi Bakhah v. Habib Shah (1918) 35 All. 
40 Cal. 110. 1 331, 40 1* A. 151. 
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dismissal aside, and if he satisfies the Court that there was suffi- O. 9, r. 9. 
cient cause for his non-appearance when the suit was called 
on for hearing, the Court shall make an order setting aside the 
dismissal upon such terms as to costs or otherwise as it thinks 
fit, and shall appoint a day for proceeding with the suit. 

(2) No order shall be made under this rule unless notice 
of the application has been served on the opposite party. 

Additions made Into this rule bj the Chlet Court of the Punjab under 

s. laa. — See Appendix VII below. 

Remedies of plaintiff on dismissal of suit under r. 8* — A plaintiff, whose 
suit is dismissed under r. 8 for default of appearance on the day fixed for the hearing, 
cannot appeal from tho order of dismissal, as such an order is not a decree [s. 2, cl. (2), 
sub-cl. (b)], but he may — 

(1) apply for a review of tho order under 0. 40, r. 1 {j) ; or 

(2) apply under this rule for an order to set aside tho order of dismissal. 

Tho period of limitation for an application for a review of tho order is 10 days from tho 
date of the order in the case of an order made by the Provincial Court of Small Causes, 20 
days from the date of the order in tho case of an order made by any of tho High Courts 
at Calcutta, Madras and Bombay or the Chief Court of Lower Burma in tho exorcise of 
its original jurisdiction, and 90 days from tho date of tho order in other cases (k)* 

The period of limitation for an application under tliis section is 30 days from tho date 
of the dismissal of tho suit (/). 

Tho first remedy is open to any plaintiff whose suit has been dismissed, whatever the 
ground of dismissal may 6e, whether it is dismissed for default of appearance at tho hearing 
or on tho merits after a hearing. But the second remedy, that is, the remedy provided 
by this rule can only be availed of by a plaintiff who does iwl appear at tho hearing (r. 8) 
and the suit is dismissed for default of appearance. Tho remedy given by this rule is not open 
to a plaintiff whose suit is dismissed o/i any ground other tJian default of appearance ; thus 
if a plaintiff’s suit is dismissed on his failure to establish his case by reason of 7W7i- attendance 
of his witnesses {m) oviovwant of evidence (ti), tho dismissal is not one under r. 8 for it is 
a dismissal for default of appearance, and ho cannot therefore avail himself of tho remedy 
provided by this rule. 

There is a conflict of decisions whether if a defendant does not apply under this 
rule within tho 30 days allowed by law, ho is entitled to aj^ply for a review under O. 47, r. 1, 
after the expiration of that period. Tho Patna High Court has hold (o), following an 
earlier decision of tho Calcutta High Court (p), that he is not ; on the other hand, tho 
Calcutta High Court has held in a later decision that he is (g). The ground of tho Patna 
decision is that to allow a review in such a case would bo an evasion of tho rule ot 
limitation. 

Aleaning of appearance,’’ — A plaintiff or a defendant will bo deemed to 

have “ appeared ** on the day fixed for the hearing of the suit, if he appears — 

(1) in person, or 


(}) Raj Narain v. Ananga (1899) 26 Cal. 698. 

(k) Limitation Act, 1908, Sch. I, arts. 161, 162 
and 173. 

(0 Limitation Act, 1908, Sch. I., art. 163 ; Hinga 
V. Munm (1904) 31 Cal. 150. 

(m) Mahomed v. Ali Baksh (1873) 6 All. H. C. 74. 

(n) KaHiok v Sridhar (1886) 12 Cal. 663. 


(o) Deodip Sifigh v. Qopal Singh (1916) 1 Pat. 
L. J, 547. 

0?) KaiUish v. Nabadwip (1898) 2 CaU W. N 
318 

W) Lola Chet Narain v Ramphal ( 1912) 16 Cal. 
W. N. Ol^foiiowing Raj .Natuin v. Ananga, 
(1899), 20 C^h 598. 
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g |i^ ^2) by a pleader either himself d.uly instruoted and able to answer all material 

questions relating to the suit, or accompanied by some person able to 
answer such questions [0. 6, r. 1, sub-r. (2)], 

First, as regards Appearance of a party in person , — ^The mere presence of a party in 
Court at the hearing is sufficient to constitute “appearance” within the meaning of 
this Order. It does not matter for what purpose he appears or what action he takes on 
the appearance. A plaintiff appearing and applying for an adjournment on the ground 
that his witnesses are not present will be deemed to have ” appeared.” If the applica- 
tion is refused and the suit is dismissed owing to his inability to establish his case in the 
absence of witnesses, the dismissal is not one under r. 8 for the plaintiff did appear, and 
he cannot therefore avail himself of the provisions of this rule (r). Similarly a defendant 
appearing and applying for an adjournment on the ground that he had no time to prepare 
his case, will be deemed to have “ appeared.” If the application is refused and a decree is 
passed against him owing to his unpreparedness to defend the suit, the decree is not ex parte 
under r. 6, for he did appear, and he cannot therefore avail himself of the provisions of 
r. 13 (s). 

Next, as regards Appearance of a party by a pleader, — Different considerations arise 
when a party is not personally present in Court but is represented by a pleader. The 
question then is whether he has “ appeared ” by his pleader. Appearance by a pleader 
within the meaning of this Order does not, Hke appearance by a party in person, mean 
mere presence in Court : it means appearance by a pleader ” duly instructed and able to 
answer all material questions relating to the suit ” or by a pleader “ accompanied by 

some person able to answer all such questions ” [O. 6, r. 1]. Hence a party cannot be 

said to “appear” by a pleader, if the pleader appears at the hearing and states that 
though ho has filed his vakalatnama, he has not received any instructions from his client 
with regard to the case, and that he is therefore unable to go on with the suit (t). Simi- 
larly, a party cannot be said to “ appear ” by a pleader if the pleader has no instructions 
other than to apply for an adjournment, and, on the adjournment being refused, with- 
draws from the suit, stating that he has no further instructions (u). In neither case 
can it be said that the party appeared by a pleader duly instructed and able to answer all 
maierial questions relating to the suit. But what if the party himself is also present in 
Court in such a case ? According to the Madras (v) and Patna («>) High Courts* 
it makes no difference that the imrty himself is present in Court and ho cannot be deemed 
to have ” appeared ” ; according to the Bombay High Court, he must bo deemed to 
have “ appeared,” the reason given being that if tlhe pleader is not duly instructed to 
answer material questions, the Court may, under 0. 10, r. 1, ask the party questions 

relating to the suit and it may examine his witnesses (a;). The former view, it is 

submitted, is the correct one. 

A pleader appears at the hearing on behalf of a plaintiff, and applies for an adjourn- 
ment on the ground that he had no time to prepare himself with the case or on the 
ground that the papers being loft with his senior, he could not proceed with the case. 
*The application is refused, and the pleader being unable to go on with the case, the 
siiit is dismissed. Can it be said under these circumstances that the plaintiff appeared by a 


(r> Soonderlal v. Qoorprasad (1899)^ Bom. 414. 

(FI Woopendra v. Nobin (1809) 17 W. B. 870. 

(t) Shaiikar v. Badha (1898) 20 All. 106, 

(tt SoonderUil v. QoorvTOScut (1899) 28 Bom. 414 , 
NandKxshore (1900) 22 AIL 66; 
Cooke V. Equitable Coal Co, (1904) 8 C. 
W, N. 621; Saiieh Chandra v. Ahara 
Praeoa <1907) 84 CJiil. 403; Gopala lUno 
V, Maria Susaya (1907) 80 Mad. 274 ; 


Ramanuja v. Rungaewami (1908) 18 Mad. 
L. J. 51 ; Ram Kishun v. Jatadhan (1918) 
3 Pat. L. J. 481. 

(t>) Qovala v. Maria (1907) 30 Mad. 274. 

(w) Lalji Sahu v. Lachmi Naraxn (1918) 
Pat. L. J. 366; Shaikh Muhammad v. 
ChuLhai MaMo (1919) 4 Pat. L. J. 712 
(jci Esmait v. JSaji Jan Mahomed (1009) 33 Bom. 
476. 
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f Header 9 It has been held in the undermentioned oases that the plaintiff must be held O. 9i r. 9* 
to have appeared by a pleader, and that the order of dismissal could not therefore be said 
to be one made under r. 8 so 6U5 to entitle the plaintiff to apply under this rule (y). 

Fresh suit In respect of the same cause of action* — ^If the plaintiff 
fails to appear, and the suit is in consequence dismissed under r. 8, he is precluded from 
bringing a fresh suit in respect of the same cause of action. Thus it A sues B for damages 
for breach of a contract^ and the suit is dismissed for default of ^’s appearance, A cannot 
bring a fresh suit to recover damages for breach of the same contract, ^’s proper remedy 
in such a case is either to apply for a review, or still better to apply under this rule for 
an order to set aside the dismissaL But if the cause of action in the subsequent suit is 
different from that in the first suit, the subsequent suit will not be barred under the pro- 
visions of this rule (z). Thus if A sues B for the rent of certain lands, and the suit is dis- 
missed for default of A'^ appearance under r. 8, the order of dismissal wiU not operate as 
a bar to a suit by A against B for possession of the lands (a). 

As to the meaning of ** cause of action,” see notes to s. 20 under the head “ Cause 
of action ” on p. 86 above. 

Minor plalntiff.--A fresh suit, notwithstanding the provisions of this rule, may 
be instituted in respect of the same cause of action, where the first suit was brought by 
a next friend on behalf of a minor, and was dismissed under r. 8 for default of the next 
friend’s appearance owing to gross want of care and diligence on his part (h). See notes to 
r. 13 below, Ex parte decree against minor defendant on p. 458 below. 

What is sufficient cause. — What is sufficient cause is in each case a ques- 
tion of fact ; — 

<1) A plaintiff left the Court-house, believing that a part-heard case which preceded 
his case would occupy some time ; he returned in about half an hour, and found that his 
suit had been called on and dismissed owing to his absence. He then apphed to set aside 
the order oi dismissaL Held, refusing the application, that the above circumstances did 
not amount to “ sufficient cause ” for non-appearance : Manilal v. QvXam Husain (1889) 

13 Bom. 12. 


(2) Where it was the duty of an attorney’s clerk to examine every evening the board 
for the next day, and to inform his master what cases in which ho was engaged as attor- 
ney were on the board for hearing, and the clerk, neglecting his duty, did not inform the 
master, and no one appearing for the plaintiff, the suit was dismissed, it was hold that the 
absence was caused by a bond fide mistake, and the suit w£is restored on payment by the 
attorney of the costs of the hearing : The Oriental Corporation v. The Mercantile Corpo- 
ration, Id, (1866) 2 B. H. C. 267. 


Inherent power of Court to restore suit dismissed for default. — ^This rule 
does not take away the inherent power of a Court to restore a suit dismissed for default, 
if there be a just and reasonable cause for restoring it, even if no suffi.cient cause is shown 
within the meaning of this rule for the plaintiff’s non-appearance. The same remarks 
apply to r, 13 of this Order and to O. 41, r. 19 (c). Thus where a case was called on at 
12 o’clock, and the plaintiff’s pleader being under the impression that the case would 
be taken up at 2 o’clock was engaged in other cases in other Courts, and the plaintiff 


<!/) Ratnchandra v. Mftdhav (1892) 16 Bom. 23 ; 
CMranji v. Kundan (1898) 20 All. 294; 
Patinhare v. VeUur (1908) 26 Mad. 267. Bee 
these oases dlsoussed in Chandra 

V. Ahara Prasad (1907) 84 Cal. 403, 411, 
414. 

it) Shankar v. Boya Shankar (1888) 15 Cal. 422, 
151. A. 66;' Ohand Kourx* Partab Isingh 
(1889) 16 OaL 98, 15 I. A. 156. 


(a) Oobind v. Afzul (1833) 9 Oal. 426- ^ « 

(5) Lalla Sheo v. Ramnomdan (1895) 22 CW. 8 ; 
Cursandaa v. Ladkaoahu (1895) 19 Bom. 
571, 577; Hanmantapa v. Jivubai (1900) 
24 Bom. 647, 662. , ^ 

(c) Sotnayya v. Subbatnma (1903) 26 Mad* 699 ; 
Qopaia Row v. Mana Susaya (1907) SO 
Mad. 274, 277. 
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O. 9, 
rr. 9-11. 


himt^ yrae waiting in his pleader's room and neither the plaintiff nor his pleader 
appearing tho euit was dismissed^ ifc was held that though there was no “ sufficient 
cause”. for non-appearance within. the meaning of thia rule, the case was one in which 
the Court should in tTie exercise of its inherent powers restorp the suit to the file (d). 

Appeal. — ^An appeal lies from an order rejecting an application » (in a case open 
to appeal) made under this rule [O. 43, r. 1, cl. (c)] but no appeal lies from an order 
granting the application (e). It has been held by the High Court of Calcutta that 
O. 43, r. 1, cl. (c), applies also to an order rejecting an application to set aside tho dismissal 
of a suit made by a single Judge sitting on the original side of the High Court ; such 
an order is also a “ judgment within the meaning of cl. 15 of tho Letters Patent and it 
is appealable under that clause also ( /). 

Where an application is made by a plaintiff under this rule, but the application is 
dismissed for defa'^t, no appeal lies from the order of dismissal (gf). 

Execution proceedings. — ^Thoro is a conflict of decisions whether if an ap- 
plication for setting aside a sale in execution is dismissed for default, it can bo restored 
under this rule, it being held in some cases that it can ( h), while in others that it cannot 
be restored under this rule (?.). According to the Patna High Court, the provisions of 
this Order do not at all apply to proceedings in execution ( j ). 

Application for revival of an application for restoration of suit. — 

This rule provides for the revival of a suit dismissed, fpr default. Does it apply 
where an application dismissed for default is sought to be revived ? A suit 
*^y A against B is dismissed for A’s default. A then apphes under this rule for 
restoration and rehearing of tho suit. A docs not appear at tho hearing of the application 
and tho application is dismissed for A’s default. Can the application be restored under 
this rule ? Yes, according to tho Calcutta High Court (^). No, according to tho Patna 
High Court (Q. 

10 . [S. 105.] Where there are more plaintiffs than one, 

and one or more of them appear, and the 
Procedure In case oi non- otheis do not appear, the Court may, at 

attendance of one or more - . ^ n i i • r • rv 

oi several plaintiffs. the mstauce 01 the plaintm or plamtms 

appearing, permit the suit to proceed in 
the same way as if all the plaintiffs had appeared, or make 
such order as it thinks fit. 

Where there are more defendants than one, 
and one or more of them appear and the 
others do not appear, the suit shall proceed 
and the Court shall, at the time of pro- 
nouncing judgment, make such order as it 
thinks fit with respect to the defendants who do not appear. 


11. [S. 106.] 

Procedure in case of non- 
attendance of one or more of 
•overal defendants. 


(d) tdUa Prasad v. Pam Karan (1912) 84 All. 
426, 428 ; Bilasirai v. Cursondas (1919) 
21 Bom. L. B. 052. 

<e) Hirdhamun v, Jinghoor (1880) 5 Cal. 711 ; 
FaauU v. Bashmabi (1916) PonJ. Beo. 
no. 40, p. 116. 

(/) MaOvara V. Horan Chandra (1916) 48 Cal. 
-867. 

(q) Jaqdish V. Harbans a^l7) 2 Pat. L. J. 720. 

(h) tMjan V. HemarUa (1916) 19 0. W, JT. 768 : 
Charu Chandra v. Chandi Charan (1014) 


19 0. W. N. 2^ BhvJban v. Dhirendra Nath 
(1916) 20 e. W. N. 1203 ; Kali Kanta v. 
Shyam Lai (1916) 26 0. L. J. 168, 164. 

(<) Bhtebanestoar v. Tilakdhati (1919) 4 Pat. 
L. J. 135, following Bari Charan v. 
Manmaiha (1018) 41 Cal. 1. 

( i ) Babni v. Aldkhdto (1919) 4 Pat. L. J. 330, 

\k) Bipin Behari v. Abdul BarUc (1917) 44 Cal. 
960. 

(0 Ramgttlam v. Sheo Deonarain (1919) 4 Pat. 
L. J. 287. 
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12 . [S. 107.] 


Conaequonce of non- 
.attendance, without suffi- 
cient cause shown, of party 
ordered to appear in 
person. 


Wliere a plaintiff or defendant, who has 
been ordered to appear in person, does not 
appear in person, or show sufficient cause 
to the satisfaction of the Court for faihng 
so to appear, he shall be subject to all the 
provisions of the foregoing rules applicable 
to plaintiffs and defendants, respectively, who do not appear. 

Where parties directed to appear in person. — ^This mlo applies to 
all oases where a party has been ordered to appear in person and fails to do so. This is 
clear from the fact that the words “ under the provisions of section 66 or section 436 ” 
[now O. 5, r. 3 and 0. 29, r. 3, respectively] which occurred in the corresponding s. 107 
of the Code of 1882 have been omitted from the present rule (m). 

Setting aside Decrees ex 'parte. 


O. 9,. 
rr. 12, 13. 


13 . [S. 108.] In any case in which a decree is passed ex 
parte against a defendant, he may apply 
,,a^“agains“defoaS to the Couit by wMch the decree was passed 
for an order to set it aside ; and if he satis- 
fies the Court that the summons was not duly served, or that 
he was prevented by any sufficient cause from appearing 
when the suit was called on for hearing the Court shall make 
an order setting aside the decree as against him upon such 
terms as to costs, payment into Court or otherwise as it thinks 
fit, and shall appoint a day for proceeding with the suit : 

Provided that where the decree is of such a nature that it 
cannot be set aside as against such defendant only it may 
be set aside as against all or any of the other defendants also. 

Old section. — This rule corresponds with 8.108 of the Code of 1882. The woyd.s 
“ as against him ” have been added after the words “ shall make an order setting aside 
the decree.*’ The proviso to the rule is also new. See as to the effect of these changes 
notes under the head “ Proviso to the Rule,” on p. 468 below. 

Remedies In case of ex parte decree. — defendant against whom an ex parle 
decree has been passed under r. 6 for default of appearance at the hearing, has tlr 
following courses open to him : — 

(1) he may appeal from the ex parte decree under s. 96 ; 

(2) he may apply for a review of judgment under O. 40, r. !(«-); 

(3) he may apply under this rule for an order to sot aside the ex parte decree, 
provided the apphoation is made, in cases to which the Limitation Act, 1908, apphos, with- 
in 30 days from the date of the decree, or where the summons was not duly served, when 
he has knowledge of the decree (o), and in cases to which the Limitation Act, 1877, applies, 
within 30 days from the date of executing any process for enforcing the judgment (p). 


(m) VaigufUathammal v. VaUxamman (1918) (o) Wmitatlon Act, 1908, Sch. art. 164. 

41 Mad. 266, 258. (») Limitation Act, 1877, Sell. II., art. 164. 

(n Bibi Mutto v. Ilahi Begam (1884) 0 All. 65. 




466 


THE STEtST SCHEDULE^ 


Ol 9* r* 13. Where the right to make the applioation is barred under the Act of 1877, the bar 
arising before the Act of 1908 came into force, the provisions of the Act of 1908 cannot 
revive the right (g). A obtains an ea; parte decree against 5. In execution of the decree 
B’s property is attached and sold in 1906. No application is made by to set aside the 
decree within 30 days from the date of sale as provided by Art. 164 of the Limitation Act 
of 1877. jB*b right to set aside the decree is therefore barred. In 1910 B applies to set 
aside the decree alleging that he came to know of the decree only a fortnight prior to 
the application, and contends that his application is not barred in view of the provi- 
sions of Art. 164 of the Limitation Act of 1908. jB’s right having been barred under 
the Act of 1877, it cannot be revived by the Act of 1908. Save os aforesaid, the law 
of limitation to be applied to applications under the present rule made after January 1, 
1909, is Art. 164 of the Limitation Act of 1908, and not Art. 164 of the Limitation Act 
of 1877, though the ex parte decree may have been passed when the Limitation Act 
of 1877 was in force. A obtains an ex parte decree against B in 1907. B applies for 
an order to set aside the decree in 1910. The application is made more than 30 days 
after the date when B came to know of the decree, though within 30 days from the date 
of executing a process for enforcing the decree. The application is governed by the Act 
of 1908, and it is barred under Art. 164 of that Act (r). 

A defendant against whom an ex parte decree is passed is at liberty, as stated above, 
to appeal ($) or to apply for a review (<). If he appeals from the decree, ho is not entitled 
in the appeal to go into any question touching his non-appearance at the hearing. All 
that he is entitled to do in the appeal is to challenge the decree upon the ground that the 
evidence which the plaintiff had adduced was not sufficient to justify the decree (w). As 
to review soo last para, of notes to O. 9, r. 9, “ Remedies of plaintiff on dismissal of suit 
under r. 8 ** on p. 461 above. 

The first two remedies, that is, the remedies by way of appeal and review, may be 
availed of by any person against whom a decree is passed, whether the decree is ex parte 
or not. But the third remedy, being the one provided by this rule can only be availed 
of if the decree is passed ex parte, that is to say, it is passed against the defendant for 
default of appearance under r. 6. The remedy given by this rule is not open to a defendant 
if the decree is passed on grounds other than his non-appearance. 

Where written statement filed, — A defendant against whom a decree 
is passed ex parte for default of appearance is entitled to apply under this rule to set aside 
the decree, though he may have filed his written statement (v). 

Prevented from appearing.*’ — As to the meaning of “ appearing,*’ see note^ 
to 0. 9, r. 9, Appearance,” on p. 461 above. 

Hearing of application pending appeal, — A obtains an ex parte decree 
against B. B applies under this rule to have the decree set aside. At the same time 
he prefers an appeal from the decree. Has the Court that passed the decree jurisdiction 
to hear the application, or should the application be hoard by the Appellate Court ? 
It has been held by the High Court of Madras that after an appeal is filed from a decree, 
the power to set aside the decree on an application under this rule becomes vested in 
the appellate Court by virtue of s. 107, and the original Court has no power to hear the 
application (w). On the other hand, it hsis been held by th^ High Court of Calcutta, that 
the Court that passed the decree has jurisdiction to hear the application notwithstand- 
ing the pendency of the appeal, the reason given being that the matter for investigation in 
a proceeding under this rule is entirely distinot from the matter for determination in the 


(?) Nepal Chandra v. Niroda (1912) 39 Cal. 606. 

(r) Hop# MUU Ltd. v. Vithaldas (1910) 12 Bom . 
L.R. 780 : Jia Bibi v. Ilahi Bakeh <1916) 
87 AU. 697. 

(a) AahrUiffniaaa v. Lahareaux (I8S2) 8 Cal. 272 ; 


Karuppan v, Ayyathorai (1886) 9 Mad. 446. 

(t) Raj Narain v. Ananga (1899) 26 Cal. 698. 

(u) Hummi v. Ai^ud^in (1917) 89 All. 148. 

(v) Muniappan v. Balayan (1608) 81 Mad. 506. 

(tr) Sankara v. Snbraya (1907) 80 Mad. 686 , 
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appeal froiii the ex ^rte decree, the on© being concerned with the due service of summons, O. 9# r. 13* 
and the other with the determination of the merits of the controversy between the 
parties {x\ 

Suppose now that A sues B and C, that B does not appear and an ex parte decree 
is passed against him, and that C appears and defends the suit and a decree is passed 
against him after a hearing. Suppose, further, that B applies under this rule to have 
the ex parte decree set aside, and that C appeals from the decree passed against him 
((7). Which is the proper Court to hear R's application ? The answer is the same as 
that to the question propounded in the above paragraph, that is, the appellate Court 
according to the Madras decisions, and the Court that passed the decree according to 
the Calcutta decisions. It does not make any difference that the application is made by 
one defendant and the appeal is preferred by another defendant ? See the cases cited in 
the above paragraph. 

Hearing of application after disposal of appeal.— Where an appeal 
is preferred from an ex parte decree, and the decree is confirmed or otherwise 
disposed of in appeal under O. 41, r. 32, the Court which passed the ex parte decree has 
no power to entertain an application under this rule to set aside the decree, even 

though the application was made before the apx^eal was filed (y). But it is otherwise 
where the appeal is dismissed for default under O. 41, r. 11 ; in such case the Court which 
passed the ex parte decree has power to entertain the apph cation to set aside 
the decree. The reason is that where the decree of the lower Court is confirmed or other- 
wise disposed of under 0. 41, r. 32, it is merged in the decree of the appellate Court ; but 
an order dismissing an appeal for default is not a decree [s. 2 (2)], and there can therefore 
be no such merger (z). See notes to s. 36 ** Merger of decree,” onp. 110 above. 

Where a defendant against whom an ex parte decree is passed is not joined as a 
party to the appeal preferred by other parties to the suit, and the appellate Court has 
not adjudicated upon his case, the ex parte decree against him doe»9 not merge in the 
decree of the Court of appeal so as to preclude him from ax^ifiying under this rule to the 
Court that passed the ex parte decree to sot aside the decree. A sues J5, C and D, and 
obtains an ex parte decree against B and a decree after a hearing on the merits against C 
and JD. C and D appeal from the decree. B is not joined as a party to the appeaL The 
appellate Court confirms the decree of the Court of first instance passed against C and 
D. This doe® not preclude B from applying to the Court of first instance to set aside 
the ex parte decree against him (a). 

Where ex parte decree Is obtained by fraud. — A' regular suit does not lie 
to set aside an ex parte decree on the groimd solely of non-service of summons (6). But 
where an ex parte decree is alleged to have been obtained by a plaintiff by fraud, the 
defendant is entitled, besides the above remedies, to institute a regular suit to set aside 
the decree on the ground of fraud (c). The suit is maintainable even though the defen- 
dant has been unsuccessful in his application mode under this rule to set aside the ex 
parte decree (d). But if the very fraud that is sot up by the defendant in his suit was set 
up in his application, and the Court after going into the question of fraud rejected 
the application, the suit would be barred as res judicata, unless the fraud alleged was of 
such a nature that it could not properly come within the scope of enquiry under this 

(x) Lamodar v. Santt Ohandra (1908) 18 Cal. W. N. See also Shyam Mandal v. Satinath (1910) 

846 ; Kwnud Nath v. Jotindra Nath (1910) 44 Cal. 954, 969-960. 

88 Cal. 894 ; Shajan Bibi v. Saffir-uddin (a) Qajraj v. Swami Nath (1917) 39 All. 13. 

(1912) 26 Ind. Cas. 412. See also Ma- ( 5 ) Dos v. ( 1909 ) 37 Cal. 197. 

thura V. Bam Charan (1916) 37 All. 208, (c) Abdxd v. Mahomed (1894) 21 Cal. 606, 

211 ; Gairaj v. Swami Nath (1917) 89 All. (d) Ba4ha Raman v. Pran Nath (1901) M Cal. 

18, 25; Hummi v. Aziz^ud-din (1917) 39 476; Khagendra v. Pran Nath (1902) 29 

All. 148. Cal. 395, 29 I. A. 99; Dwarkav, 

(!/) Mathura v. Ram Charan (1916) 37 All. 208. Laclihoman (1899) 21 All. 289. 

U) Rifaqat v. Bitd Tawaif (1917) 89 AU. 398. 
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.O. Of V. ] 3. nilo* A applies under this rule to set aside an ex parte decree on the ground of fraud in 
’ rospeet of the service of summons upon him. The Court, after going into the question 
of fraud, rejects the application. A then institutes a regular suit to set aside the ex parie 
decree, basing his claims on the very fraud that was alleged by him in the application. 
The suit is barred os res judimta (e). 

Application by legal representative of deceased defendant* — Under the 
Code of 1882, it was not settled whether, where a defendant against whom an ex parte 
decree was passed died, his legal repref<entaiive could apply for an order to set aside the 
ex parte decree. The High Court of Calcutta held that he could (/). The High Court of 
Madras held that he could not {g) ; and so also the High Court of Allahabad {h). But the 
latter Court maintained that if the application was made by the defendant, and he died 
during the pendency of the application, the proceedings could bo contimied by his legal 
representative (»). Under this Code (s. 146) there is no doubt that such an application 
can bo made by the legal representative of the deceased defendant (j), 

Grounds on which ex parte decree may be set aside.— These are stated in 
the second paragraph of the rule, the one being that the summons was not duly served 
upon the defendant (A;), and the other that though the summons was duly served, the 
defendant was prevented by sufficient cause from appearing when the suit was called 
on for hearing (i). When a summons was served upon a purdanashin lady, to whom the 
serving officer was not able to obtain acceas, by affixing a copy of the summons on the 
outer door of her dwelling house under O. 5, r. 17, and it appeared that the lady had no 
knowledge of the suit against her, the Court set aside the ex parte decree passed against 
her on the ground that she was x>rovonted by “ sufficient cause *’ from appearing at the 
hearing of the suit {m). As to ** sufficient cause,’ ^ see notes to r. 9 above under the head 
“ What is sufficient cause,” and notes also under the head “ Inherent power of Court 
to restore suit dismissed for default,” on page 463 above, 

Ex parte decree against minor defendant. — It is no ground for setting aside an 
ex parte decree passed against a minor defendant, that the Nazir who was appointed 
guardian ad litem of the minor did not appear and defend the suit, where the failure to 
defend was owing to the fact that the Nazir did not receive instructions from any person 
to defend the suit. It would be otherwise if fraud, collusion, or gross negligence on the 
part of the Nazir were x^roved {n). See notes to r. 9 above, “ Minor plaintiff,” on p. 463 
above. 

Proviso to the Rule. — Wo now proceed to consider cases in which there are 
two or more defendants, aTid 

(1) where there is a decree ex parte passed against all the defendants, but tbo 

application to set aside the decree is made by some of them only, or, 

(2) where against some of the defendants the decree is passed ex parte, but 

against others who have apjieared and defended the suit it is passed after 
a hearing, and the application to set aside the decree is made by one or 
more of the defendants against whom the decree was passed ex parte. 

The question is, whether, if the decree is set aside as against the applicant, the Court 
can set aside the decree as against the other defendant ts also, so as to re-open the whole 


(tf) Puran Chand v. Sheodat Rai (1907) 29 All. 
212; Niadar Mai v. Raunak Husain 
’ (1907) 29 All. 608. 

(f) Qanoda v. Shib Narain (1902) 29 Cal. 33. 

( 0 ) Sambasiva v. Veera (1906) 28 Mad. 361, 

(A) Janki v. Svkhrani (1899) 21 All. 274, 

/O Beti Jso V. Sham BihaH Lai (1907) 29 All. 574. 
^ 1 ) See V wkatasubbayer v. Krishnamurthy (1913) 


38 Mad. 442. 

(Jfc) Fakhr •ud-Din v. Qhorur-ud-IHn (1901) 23 
All. 99 ; Bhura Mat v. Ear Kishan ( 1902 ) 
24 All. 383. 

(0 Somayya v. Svbbamma (1908) 26 Mad. 699. 

(m) Kshirode v. Ndbxn Chandra (1915) 19 C. 

W. N. 1231. 

(n) F*nu V. 2?attu (1907 9 Bom. L. B. 1049. 
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9 uit, and, if so, in what cases ? This is a i>oint of some difficulty, for which there was no O* 9» 
provision made in the old section. The present rule expressly provides for these cases. 

The rule says that where a defendant against whom a decree is passed ear parte applies 
for an order to set it aside, and satisfies the Court that the summons was not duly served 
upon him, etc., tho Court shall make an order setting aside the decree as against Mm 
[that is the applicant] (o), provided that where the decree is of such a Ttalure that it can-nct 
be set aside as against such defendant only, it may be set aside as against all or any of the 
other defendants. The rule primarily applies to tho case only of tho particular defendant 
who has applied to have the decree set aside. But under certain circumstances it may be 
necessary, in the interests of justice, to sot aside tho decree against the other defend- 
ants also. For this provision has been made in the proviso to the rule. By virtue of 
tho proviso the Court to which an application is made to sot aside a decree ex parte 

may set it aside not only as against tho defendant who applies to have it set aside, but 

as against tho other defendants also, where the decree is of such a nature that it can- 
not bo set aside as against the applicant onl 3 ^ As a general rule we may say that a 
decree may be set aside not only as against the aj^plicant, but as against tho other 
defendants also, if the interests of justice require it (p), e.g ., — 

(1) whore the decree is one and indivisible (q ) ; 

(2) where the suit would result in inconsistent decrees, if tho decree were not 

sot aside as against tho other defendants also (r) ; 

(3) whore tho relief to which the aj)plicant is entitled in the suit could not 

offectivel}' be given otherwise than by setting aside the decree as 
against the other defendants also (s ) ; 

(4) where the decree proceeds on a ground common to all the defendants (t), 

Tho cases now under consideration may be divided, as pointed out at the beginning 
of this paragraph, into two classes. 

Class 2. — Where there is a decree ex parte passed against all the defendants, but the 
application to set aside the decree is made by some of them only. 


Illustrations. 

(a) B, C and D, who constitute a joint Hindu family, execute a mortgage of iheiv 
oint property in favour of A. A sues B, C and TJ to enforce the mortgage. B and 6 
are not served with the summons, but D is served. None of the defendants appears 
at the hearing and a decree ex parte is passed against all the defendants for a sale of 
the mortgaged property. B and C apply for an order to set aside tlio decree on tho 
ground that the summons was not served upon them. Hero tho decree being one and 
indivisible tho Court may set aside tho decree not only as against B and C but also as 
against 7), though he was served with the summons and there was no sufficient cause for 
his non-appearance; Ajodhya Pershad v. Sheo Pershad (1900) 5 C. W. N. 58; Aslifag 
Husain v. Oauri Sahai (1911) 33 All. 264, 38 1. A. .37, 


(o) See as to the insertion of the words “ as against 

him,” the Judgment of Stanley, J., in 
Shura Mol v. Ear Kishan Das (1902) 
24 All. 383, at p. 887. 

(p) Dookhse Khan v. Rajessurs Ranse (1871) 

15 W. R. 371, per Norman, 0. J. and 
Loch, J.; Mahomed EamuiuUa v. Tohu* 
rennissa Bibi (1898) 26 Cal. 166, 157, 
169 ; Bhwra Mai v. Ear KishUn Dds (1902) 
24 AU. 383, 400. 

(?) Mahome<h Eamidulla v. Tohurennissa Bibi 
(1898) 25 Cal. 165,. 160; MonomoHni v. 


Nara Narayan Roy (1899) 4 C. W. N. 456, 
458. 

(r) Bhura Mai v. Ear Kishan Das (1902) 24 
All. 383, 388, 400, 

U) Bhura Mol v. Ear Kishan Das (1902) 24 
AH. 383, 400, 401 ; Mahomed Eamidulla 
V. Tohurennissa Bibi (1898) 25 Cal. 166, 
169. 

(t) Dookhee Khan v. Rajessure (1871) 

16 W. R. 371, per Norman, C. J., and 
Loch, J. Sec also Gopala Chetti v. Subbier 
(1903) 20 Mad. 604. 


r. 13. 
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O* 9, r, IS, W ^ Band his minot sons C and D members of a joint Hindu family \<o 
recover Bs. 1,000, alleged to have been advanced to B as manager of the family. None 
of the defendants appears at the hearing, and a decree ex parte is psksaed against all the 
three. All the three defendants, B, O and D apply to have the decree set aside. As 
to C and D it is proved that there was no summons served upon them. As to B it is 
proved that the summons was duly served upon him. 'Here the decree being one and 
indivisible {u) the Court may set aside the decree not only as against 0 and A but also as 
against B though it is found that the summons was duly served upon him and there 
was no suflBcient cause for his non-appearance. Further this is a case where the relief 
to which the minora G and D are entitled could not effectively be granted unless the 
decree was set aside as against B also. For if the decree were allowed to stand os against 
B, B*s share in the joint family property could be attached and sold though the sons might 
succeed in showing at the re-trial of the suit that the debt never was incurred or that 
it had been discharged, or that from its nature the joint family property was not liable 
The sale of the father’s share in the joint family property would bo a manifest injury 
to the sons, and this could only be avoided by setting aside the decree against the 
father also, and re-opening the whole suit: Bhura Mai v. Har KisMn Das (1902) 24 
AIL 383, at pp. 400 and 401. 

(c) X sues A and B alleging that A and B are in joint possession of certain im- 
moveable property, and asking for a declaration that he is in joint possession with them, 
A is served with the summons, but B is not. Neither defendant appears at the 
hearing, and a decree ex parte is passed against both defemdants. B applies to have 
the decree set aside, and it is set aside as against him, but not as against A, At the 
hearing B establishes that X has no title whatever to the property. There would in 
such a case be tvx) absolutely inconsistent decrees, namely, the ex parte decree hold by 
X against A dedaring X to be jointly in possession with A and B, and the decree against 
X passed at the rehearing that X was not in joint possession with A and B, This is 
therefore a case in which the decree must bo set aside not only as against B, but as against 
A also : see Bhura Mai v. Har Kisihan Das (1902) 24 AU. 383, at p. 388. 

(d) X sues A and J5 on a promissory note executed by A. J5 is A’s nephew, and 
ho is joined as a defendant on the ground that the note was for a debt binding on the 
family. Neither defendant appears at the hearing, and a decree ex parte is passed 
against both defendants. The decree against A proceeds on the ground that the. note 
was passed by hinl, and against B on the ground that the debt was incurred for a family 
purpose, B applies for an order to set aside the decree, alleging that the summons was 
not served upon him and that the debt in respect of which the note was passed by A 
was not incurred for a family purpose. It is not disputed that the amount was 
actually advanced. Such being the case, the decree may be set aside as against B, but 
it must not be sot aside as against A, Justice does not require it, for the contention 
of B that the debt was one not binding on him is a defence peculiar to him, and not one 
common to him and A : Oopala Chetti v. Subbier (1903) 26 Mad. 604. 

(e) A sues B, C and D personally and as managers of a devasam to recover Rs. 27, 
being revenue paid by him for the defendants. None of the defendants appears at the 
hearing, and a decree ex parte is passed against them personally and against the devasam 
property. If B alone applies under this rule and shows sufficient cause for his non- 
appearance at the hearing, the decree may be set aside so far os it ordered payment by 
B personally and from tlie devasam property, but it cannot bo set aside as agEiinst C 
and D : Valia Koni v. Mamtka Vtera (1908) 31 Mad. 454. 

ty) See Mahomed BamxduUa v. Tohurennusa Bibi ] said of a BimilAT decree that it was ono 

(1898) 25 Cal. 155, 160, where It was 1 and indivitiUs, 
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Cla88 Jl , — Where ogaiTiat ecmie of the d^endants the decree u passed qx parte, but O. 9f r, 13. 
against others who ham appeared and defended the suit it is passed after a hearing, and the 
application to set aside the decree is made by one or more of the defendants against whom 
the decree was passed ox parte. — In this oaso the question arises, whether, if the decree 
is of such a nature that it cannot be set aside as against the applicant only, but must 
bo set aside also as against the defendants against whom the decree vxis passed after a hearing, 
the Court has the power to set aside the decree as against such defendants also. Wo 
submit that it has. The words “the decree” in the proviso mean the decree passed 
in the suit, not only against the defendants who did not appear, but also against the 
defendants who did appear. The words “ other defendants ” in the proviso moan 
defendants other than the applicant against whom the decree is passed, whether as 
against them it was passed ex parte or after a hearing (^?j^ 

lUystrationa, 

(a) X sues A and B, alleging that A and B are in joint possession of certain im" 
moveable property, and asking for a doclaration that he is in joint possession with them. 

A appears and defends the suit. B does not appear. The Court finds that A and B 
are in joint possession, and that X is entitled to joint possession with them, and a decree 
is passed against A and B declaring that X is entitled to joint possession with them. 

Hero the decree, so far as regards A, is passed after a hearing, and as regards B, it is 
ex parte. But there is only one decree, and the words “ the decree ” in the proviso could 
well be referred to that decree. Tlieroforo, if B applies for an order to sot aside the 
decree, and the decree is sot aside as against him, it must also be set aside as against A ; 
otherwise, in the event of B succeeding in the suit, tliia absurd position would arise that 
A and B being in joint possession of the property, X would bo in possession of a decree 
declaring him to be jointly in possession along with A and B, whilst B would be in pos- 
session of a decree in his favour declaring that X is not entitled to joint possession with 
him and A : soo Bhura Mai v. Har Kislian Da^ (1002) 24 All. 383 at p. 400. 

(b) A and B, both Mahomedans, pass a promissory note to X. B dies leaving 
three heirs, H\, H2 and HZ. X sues A (surviving maker of the note) and HI, H2 and 
HZ as heirs of B. A and HI appear at the hearing and defend the suit. H2 and HZ 
do not appear. A decree is passed against all the defendants, the liability of HI, H2 
and HZ under the decree being limited to the extent of the property of B inherited by 
them as i?’s heirs. Here the decree, so far as regards A and //I, is passed after a hearing, 
and, as regards H2 and HZ, it is ex parte. H2 and HZ apply to have the decree set side 
alleging that the summons was not served upon them. The Court is satisfied that the 
summons wa^ not served. Upon those facts the High Court of Calcutta held under the 
old section that the decree should be set aside not only os against H2 and HZ but also 
as against A and HI, the ground of the decision ):)eing that the decree was one and in- 
divisible : Mahomed Hamidulla v. Tdhurennissa Bibi (1898) 26 Cal. 155, 160 ; Monomohxni 
V. Nara Narayan Boy (1899) 4 C. W. N, 450, 458. See the next illustration. 

(c) A sues B and C, Native Christians, upon a promissory note jointly passed 
by them. B appears at the hearing and defends the suit. C does not appear. A 
decree is passed against both defendants for the amount of the note. Here the decree so 
far as regards B, is passed after a hearing, and, as regards (7, it is ex parte. C appHes for 
an order to set aside the decree, alleging that the summons was not served upon him. The 
Court finds that the summons was not served upon C. Upon these facts the High Court of 
Bombay held under the old section that if the doci’eo were set aside as against C, it would 

(r) See the judgment of Bannerjee, J., in Maho- In Bhura Mol v. Har Kishan Das (1902) 

med HamiduUa v. Tohurennisaa Bibi (1898) 24 All. 383, 400. 

25 Cal. 155, 159, 100, and of Alkman, J., 
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O. 9 r. 13. not reopen the case as against 5, B having appeared and defended the suit : Manahu 
V. Sitaram (1894) 18 Bom. 142. It is difficult, indeed, to distinguish this case from the 
Calcutta cskse cited in the preceding illustration, for if the decree in the Calcutta case 
was oTte and indivisible^ it must be regarded as such in the Bombay case. If the Bombay 
decision means that the sotting aside of a decree ex parte against a defendant does not 
ipao facto revive the suit as against a defendant who has appeared and defended the 
suit, the decision is still good law; for an express order is necessary for that purpose. 
But if it means that where a decree is passed ex parte against A and after a hearing 
against J5, the Court can set aside the decree only against and cannot set it aside 
in any case against the decision is no longer law [see the proviso to the rule]. The 
Bombay decision, however, may be supported on the ground that the decree could not 
bo said in such a case to bo one and indivisible. 

(d) A sues B and C for a declaration of title to certain lands, and D and E for pos- 
session of the lands. B and C appear and defend the suit. D and E do not appear. 
The Court posses a decree against all the four defendants, as against B and <7, declaring 
that the lands belong to .4, and as against D and E^ directing them to deliver possession 
of the lands to A, Here the decree against D and E is ex parte^ for they did not appear 
at the hearing. D alone applies for an order to sot aside the decree, alleging that the 
summons was not served upon him. The Court is satisfied that the summons was not 
served. Should the decree bo set aside as a whole or should it bo set aside in part, and 
if so, to what extent ? The decree should not be set aside as a whole, for the decree is 
not one and indivisible. The relief granted to A as against B and C is the declaration 
of A^s title to the lands. The relief granted to A as against D and E is that they should 
dediver up possession of the lands to .4. In fact, the decree, though nominally one, really 
consists of two decrees each against one set of defendants, the relief granted against 
each set being separately specified. Hence the Court should not make an order setting 
aside the decree as against B and C, for the relief granted against B and C is distinct 
from that granted against 2>, who alone applied for an order to sot aside the decree. 
But the decree should bo set aside, not only as against 1)^ but also as against E^ for the 
decree against D and E is one and indivisible, namely, delivery up of possession . 
Monomohini v. Nara (1899) 4 C. W. N. 456. 

The fact that an ex parte decree has been satisfied does not preclude 
the defendant from applying: to the Court for an order to set it aside 
under this rule. — ^4 obtains an ex parle decree against B, and attaches B's goods in 
execution of the decree B pays the amount of the decree under protest, and applies 
for an order to sot aside the decree on the ground that the summons was not served 
upon him. The Court may make an order sotting a‘=4ido the decree, notwithstanding 
that the decree has been satisfied (w). 

Appeal. — ^Where an application under this rule is rejoctod, an appeal lies against 
the order rejecting the application [O. 43, r. 1, cl. (d)]. But where the application is 
granted, no appeal lies against the order granting the application (x). 

Limitation. — A sues B and C for a decree against them jointly in respect of a 
joint mortgage debt. A preliminary decree for sale is passed against B and G in 190( 
and it is made absolute in 1901. As against B, however, the decree was ex parte, and 
it is sot aside as against him on his application. A decree is then passed on the merit i 
against B in 1902. B appeals from the decree, but the appeal is dismissed in 1904 
I'nd as against him the decree is made absolute in 1905. A thon' applies in 1905 fo 


(w) ZendooUU v. KUhorilal (1800) 23 Bora. 710. 

(x) ShumaVoM v. Hurburut (1889) 16 Cal. 1.426 Fatul 


V. Hashmati (1016) P. R. no. 40, p. 116. 
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execution both against B and C by a sale of the mortgaged property. C contends that O. 9 , 
as the decree as against him was made absolute in 1901, the application for execution rr. I3> 14. 
is barred by limitation, it having been made more than three years from that date. The 
application is not barred by limitation, for the period of three years must bo calculated 
from 1906 when the decree against B was made absolute. The decree of 1905 for the 
first time justified A in applying for the joint execution of the decree against B and 
O (y). 


Execution proceedings.— There is a conflict of opinion as to whether the 
present rule applies to ex parte orders in execution (<r.). See notes to r. 9 above. 
Execution proceedings,” on p. 454 above. 


14 . [s. «09.] 

No decree to be set aside 
without notice to opposite 
party. 


No decree shall be set aside on any such 
application as aforesaid unless notice there- 
of has been served on the opposite party. 


ORDER X. 


Examination of Parties hy the Court. 


Ascertainment whether 
allegations In pleadings are 
admitted or denied. 


1. [S. 117.] At the first hearing of the suit the Court 

shall ascertain from each party or his 
pleader whether he admits or denies such 
allegations of facts as are made in the 
plaint or written statement (if any) of the opposite party, 
and as are not expressly or by necessary implication admitted 
or denied by the party against whom they are made. The 
Court shall record such admissions and denials. 


o. 10, 

rr. 1, 2. 


Oral examination of par- 
ty, or companion of party. 


2. [S. 118 ] At the first hearing of the suit, or at any 

subsequent hearing, any party appearing 
in person or present in Court, or any person 
able to answer any material questions 
relating to the suit by whom such party or his pleader is accom- 
panied, may be examined orally by the Court ; and the Court 
may, if it thinks fit, put in the course of such examination 
questions suggested by either party. 


Object examination under this rule, — The object of examination 
under t.hi 8 rule is not to take evidence or ascertain what is to be the evidence in tlio case 
but to determine the matters in dispute between the parties (a). 


(y) Ashfaq Husain v. Oauri Sahai (1011) 33 All. 
264, 38 I. A. 37. 

{;) Bari Charan v. Manmatha (1913) 41 Cal. 1, 
3'4 (does not apply] : Bhubanestvar v . 
TUakdhaH (1910) 4 Pat. L. J. 136, 138-139 
[does not apply] ; Babui v. AUikhdeo (1919) 


4 Pat. L. J. 330 [does not apply] ; Suhbiah 
V. Ramanathan (1914) 37 Mad. 462, 473-476 
[applies]. 

(a) Qunga v. TUuckratn (1888) 16 Cal. 633, 16 
I. A. 119. 
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o. 10, 8. [s. 119.] The substance of the examination shall be 

3. 4 8ub*unceofea«nto»tion rcduced to Writing by the Judge, and 

to be written. foim part of the record. 

Chartered High Courts. — ^This rule doea not apply to Chartered High Courts 
in the exercise of their ordinaiy or extraordinary original civil jurisdiction [O. 49, 

r.3,cl.(2)]. 

4. [S. 120.] (1) Where the pleader of any party who 

^ ... appears by a pleader or any such person 

or inabuity of pleader to accompanying a pleader as is referred to 
in rule 2, refuses or is unable to answer 
any material question relating to the suit which the Court 
is of opinion that the party whom he represents ought to 
answer, and is likely to be able to answer if interrogated in 
person, the Court may postpone the hearing of the suit to a 
future day and direct that such party shall appear in person on 
such day. 

(2) If such party fails without lawful excuse to appear 
in person on the day so appointed, the Court may pronounce 
judgment against him, or make such order in relation to the 
suit as it thinks fit. 

Direct that such party shall appear In person. — Under this rule, an order 
directing a party to appear in person can only be made if the pleader who represents 
him has refused or is unablp to answer material questions (6). 

Appeal. — An appeal lies from an order pronouncing judgment against a party under 
3ub-r.,(2) [O. 43, r., cl. (o)]. Whore in a suit by A against j5, C and i>, the Court struck 
ofE iB’s defence oiling to his failure to appear in person, but ultimately decided the case on 
the merits and passed a decree against all three defendants, their defences being similar 
Jt was held that B was not entitled to appeal from the order striking oiT his defence, but 
that he was at Uberty to appeal from the final decree and to call in question upon that 
appeal the order strildng off his defence [a. 105] (c). 


ORDER XL 

Discovery and Inspection. 

1. [R. S. c., o. 31, r. I. (7/*. S. 121.] In any suit 

the plaintifi or defendant by leave of the 
Dtacovery by taterroga- Court may deUver interrogatories in writ- 
ing for the examination of the opposite 


( h) Saiu V. JSanmantrao (1899) 23 Bom. 318. 


1 (c) Madhuri v. Jbithal (1917) 89 AH. 460. 
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parties or any one or more of such, parties, and such interro- O. II, r. I- 
gatories when delivered shall have a note at the foot thereof 
stating which of such interrogatories each of such persons is 
required to answer : Provided that no party shall deliver 
more than one set of interrogatories to the same party without 
an order for that purpose : Provided also that interrogatories 
which do not relate to any matters in question in the suit shall 
be deemed irrelevant, notwithstanding that they might be 
admissible on the oral cross-examination of a witness. 


Discovery by way of answers to Interrogatories. — Every party to a suit is 
entitled to know the nature of his opponent's case (d), so that he may know beforehand 
what case he has to meet at the hearing (e). But ho is not entitled to know the facta 
which constitute exclusively the evidence of his opponent's casCy the reeison being that it 
would enable an unscrupulous party to tamper with his opponent’s witnesses, and to 
manufacture evidence in contradiction, and so shape his case as to defeat justice (/). 
The nature of a plaintiff’s case is disclosed in his plaint. The nature of a defendant’s 
case is disclosed in his written statement. But a plaint or a written statement may 
7iol sufficiently disclose the nature of a party’s case. In such a case, either party may 
administer interrogatories in writing to tho other through the Court. Interrogatories 
may also be administered by a party to his opponent to obtain admissions from him to 
facilitate the proof of his own case. The party to whom interrogatories are administered 
must answer them in writing and on oath (r. 8). This is called discovery by way of 
answer to interrogatories ; the party by his answers discovers or discloses the nature 
of his case. 

Every suit contemplates two sets of facts, namely, (1) facts which constitute a 
party’s case, and (2) facts by which a party’s cose is to be proved (see O. 0, r. 2). The first 
set of facts discloses the nature of a party’s case. Tho second set forms the evidence of his 
case. Thus if A sues B for damages for breach of a contract, A must prove (1) the 
contract, and (2) breach of the contract. These two facts constitute /4’s case, and it is 
to those facts that one should turn to determine the nature of A's case. Hence B may 
administer interrogatories to A for information os to the particulars of (1) the contract 
and (2) tho breach thereof. He may also interrogate A to obtain admissions from him 
to facilitate the proof of his own case. But he is not entitled to administer interrogatories 
seeking information as to the evidence by which A will prove these two facts. Thus in the 
above case it is not permissible to B to ask who was present at the time when the alleged 
contract was mode, in other words, it is not permissible to ask the names of >4’8 
witnesses (g). But if the name and address of a person is itself a relevant fact^ 
an interrogatory as to that name and address is not rendered inadmissible merely by tho 
fact that tho aoiswer will disclose a witness’s name {h). In a suit for the recovery 
of the amount of a hundi alleged to have been drawn by the defendant in consideration 
of Rs. 5,000 advanced to him by the plaintiif, and to have been dishonoured by non- 
payment, the defendant is entitled to discovery of the form in which the loan is alleged 
to have been made, and of the time and place the hundi was drawn and accepted and 


(cO Smn^s v. Jones (1877) 7 C. D. 435. 

(«) Marrxotty. CAamfccrtoin (1886) 17 Q. B. D. 154. 
(/) Bentow; v. Low (1880) 16 C. D. 93, 95 ; Re 
i ^ w ?fr.^han [1896] 1 Ch. 439. 446, 447^8. 
ig) MeCdUa v. Jones (1887) 4 Times Rep. 12 ; 


30 


Bade v. Jacobs (1877) 3 Ex. D, 335 .* 
Marriott v. Chamberlain (1886) 17 Q. B. 
B. 164 ; Nash v. Layton [ini] 2 Ch. 71 . 
ih) Marriott v. Chatnberlain (1886) 7 Q, J-', D. 

154, 164, 166. 
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O, 1 1 , r. 1 . time and place and the names and addresses of the persons by whom it was presentedi 
All these are material facta which constitute the plaintiff’s case {%). See notes to O, 6, 
r. 4, Object of particulars,” on p. 401 above, and ** Interrogatories relating to names 
of persons,” on p. 467 below. 

What interrogatories may be allowed- — In England, interrogatories are allow 
ed for the following purposes : — 

1. To ascertain the ^'nature'*' of your opponent's case or the material facta consti 

tuiing his case (j). 

We have dealt with this proposition in the preceding paragraph. 

2 . To support your own case, either 

(a) directly, by obtaining admissions, or 

(b) indirectly, by impeaching or destroying your adversary's case {k). 

Illustration of Case 2. — A sues B to recover Rs. 6,000 for making model machinery 
for exhibition. The defence is that the machinery was defective and unworkable. A 
may interrogate B whether the machinery did not obtain a prize at the exhibition. If 
it did, it is clear that the answer would tend to destroy JS’s case, and support A’s cose [1). 
Moreover, the answer will serve as an admission from B, and the getting of admissions 
by interrogatories is always allowed, for it supports the party’s case (m). 

There is one exception to the rule in Case 2 (b) . A sues to eject B from a piece of land, 
alleging that the land belongs to him and that B is wrongfully in possession thereof. 
This is an action of ejectment. A is plaintiff in ejectment, and B is defendant in eject- 
ment. In an action of ejectment, the plaintiff must prove his own title affirmatively 
It is not enough for him to impeach or destroy the defendant’s title. If he does not 
establish his own title to the land, he will not be entitled to a decree, though he may 
succeed in impeaching or even destroying the defendant’s title. The reason is that the 
defendant being in possession, he cannot be dispossessed of the land except by proof 
of title on the part of the claimant. Hence it is clear that it is perfectly useless to allow 
the plaintiff in ejectment to interrogate the defendant for the purpose merdy of destroying 
or impeaching the defendant’s title (w). And this is the Exception above referred to. 
But the plaintiff in ejectment is entitled to interrogate the defendant as to any matter 
relating to the defendant’s title that may support his case directly (o). The same princi- 
ples apply in the ca^e of discovery by production of documents. 

The High Court of Calcutta has expressed the opinion that interrogatories in India 
should not be allowed for the first of the above purposes, that is, to ascertain the nature 
of your opponent’s case but that they maybe allowed for the second, that is, to support 
your own case (p). The opinion is based on the ground that where a party has not 
sufficiently disclosed his case, it is the Court that has to determine the exact na- 
ture of his case by procedure under 0. 8,r. 7, and 0. 14, rr. 1-2, and that it is 
not therefore permissible to the opposite party to get that information by 
discovery. But the provisions of the said rules are, it is conceived, intended 
not to supersede, but to supplement the provisions for discovery to ascer- 
tain the case of a party to a suit. It is submitted with respect that there is 


(f) Baijnath v. Raghunath (1918) 41 Cal, 6. 

(j) Fade v. Jacobs (1877) 3 Bx. D. 886, 837 ; 
^ Attorney Oeneral v. QaskiU (1882) 20 0. 

D. 619, 629; Marriott v. Chamberlain 
(1886) 17 Q. B. D. 164. 

(k) Orumbrecht v. Parry (1884) 82 W. (^ug.) 

658 ; Hennesey v. Wright (1890) 24 Q. B. D . 
446, 447 ; Attorney Oeneral v. NeweaetU^ 
uponrTyne Corporation [1897] 2 Q. B. 884, 


394 ; Bidder v. BHdgee (1886) 29 O. D. 29. 

«) Ball V. lAardet (1888) W. N. p. 176. 

(m) Attorney General v, Gaskill (1882) 20 C. I>- 

619, 628. 

(n) Eyre v. Rodgers (1891) 20 W. R. [Eng.] 137; 

Lyell V. Kennedy (1888) 8 App. CJaa. 217 ; 
Morris v. BdwaAs (189()) 15 App. Cas. 309 
( 0 ) Miller v.KirwinllW^] 21, R. 120. 

(p) AH Kader v. OoHnd Bass (1890) 17 Cal. 840. 
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no reason whatever why any distinction should be drawn between the English and O. 1 1 r. 
the Indian practice. Assuming that there was a distinction between the two systems 
under the Code of 1882, there is no such distinction now. The present Order XI is 
in terms similar to Order XXXI of the Rules of the Supreme Court (g). 

What interrog:atories may not be allowed.— These may be divided into 
three classes : — 

1 . A party is not entitled to administer interrogatories for obtaining discovery of facts 
which constitute exclusively the evidence of his adversary'^ s case or title (r). 

2. A party is not entitled to interrogate as to any confidential coynmunicaiions between 
his opponent and his legal advisers. 

3. A party is not entitled to exhibit interrogatories which would involve disclosures 
injurious to public interests. 

For fuller information on the above rules, see notes to r. 12 below, under the head 
“Grounds of objection to production of documents,’* p. 474 below. 

Interrogatories relating to names of persons. — Interrogatories relating 
10 the names of persons not already parties to the action are only allowable where the 
object is either to make the proceedings complete and effective for all purposes or to 
enable the plaintiff more effectively to substantiate the case which he makes against the 
existing defendant («). Such interrogatories are not allowable in any other case. Thus 
in a suit by the vendor against the purchaser for specific performance of a contract for 
sale, the plaintiff is not entitled to interrogate the defendant for the purpose of discovering 
whether he was acting as agent for an undisclosed principal. The only object of such 
an interrogatory is to give the plaintiff the opportunity, if ho is so minded, of releasing 
the defendant from all liability under the contract, and of securing for the plaintiff 
some other person liable under the contract in substitution for, and not jointly with, the 
defendant (t). 

As to interrogatories as to names of witnesses, see notes “ Discovery by way of 
answers to interrogatories,” p. 465 above, and notes to o. 6, r. 4, “Object of particulars,” 
on p., 401 above. 

Time for delivery of Interrogatories. — -A plaintiff may, under this rule, 
deliver interrogatories to a defendant even before the filing of the written statement. 

But there is this difference, if the English practice is to be followed here, that in what 
are called common law actions interrogatories, if delivered before filing the written 
statement, will os a rule be struck out under r. 7 as unnecessary and vexatious unless 
sufi&cient reasons are given by the plaintiff why the interrogatories are necessary at 
that stage of the suit (u) ; while in suits of the nature of chancery actions (v), the will, 
as a rule, be allowed though no written statement has been filed (m>). 

A defendant, as a rule, is not allowed to deliver interrogatories to the plaintiff before 
he has filed his written statement {x). 

Leave of the Court* — The application for leave to administer interrogatories 
is, as a rule, made ex parte- In considering whether leave should be granted, the Court 


(?) Baijnath v. Raglvanath (1913) 41 Cal. 0, at p. 9. 
(/•) Benbow v. Low (1880) 10 0. l>. 93,95; Plummer 
V. May (1760) 1 Vea. 420 ; Bray on Dis- 
covery, pp. 444, 406; Wlgram on Discovery, 
p. 201. 

s) Thol V. Leask (1866) 10 Ex. 704 ; Hancocks 
V. Leblaehs (1878) 3 C. P. D, 197, 202. 

(r) SebrigU v. Banbury [1910] 2 Ch. 246. 

(u) Mereisrv. Cotton (1870) 1 Q. B. D. 442 ; and 


see Strong v. Tappin (1870) W. N. [Eng.] 22. 

(v) That la, actlona aaajgncd by the Judicature 

Act, 1873, 8. 34, to the Chancery Division. 

(w) Harbord v. Monk (1878) 9 C. D. 010 ; Union 

Bank of London v. Manley (1879) 13 C. D. 
239 241. 

lx) Disney v. Ixmgboume. (1870) 2 0. D. 704. 

See Hawley v. Reade (1870) W. N. [Eng.], 
64. 
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O. II, 
rr. I, 2. 


“Opposite party.*' — ^These words do not include solely the relation of plaintiff 
and defen^int ; thus one defendant may administer interrogatories to another defen- 
dant, provided there is somt right to be adjusted in the action between them (z ) . 

Where opposite party is a minor or a lunatic. — ^Where a party to a 
suit is a minor or a lunatic, interrogatories may be administered to his next friend or 
guardian ad litem, as the case may be : see r. 23 below. 

Points of distinction between Interrogatories and cross-examina- 
, tion : — 

(1) Not every question which could be asked a witness in the box may be pui 
as an interrogatory. Thus questions which are put only to test the cre- 
dibility of a person will not be allowed, although of course they may be 
asked in cross-examination (o). 

(2) Interrogatories may be administered only to a ^rty to a suit, and not to 
a witness (6). 

Impleading party for discovery. — A person cannot be made a party to a suit 
solely for the purpose of discovery (c). 

Distinction between pleadings and interrogatories. — Interrogatories 
are not like pleadings confined to the material facts on which the parties rely in support 
of their claim or defence ; for interrogatories may be administered not only to ascertain 
the nature of your opponent’s case but to obtain admissions from him of everything which 
is material on the pleadings, so as to facilitate the proof of your own case, and thus save 
yourself the expense of proving facts admitted by your opponent in answer to the 
interrogatories (d). 

Probate proceedings. — ^The present order applies by virtue of s. 63 of the 
Probate and Administration Act, 1881, to proceedings in probate (c). 

2. \_New. R S. C., o. 31, r. 2.] On an application for 
leave to deliver interrogatories, the par- 
ticular interrogatories proposed to be 
delivered shall be submitted to the Court. 
In deciding upon such appheation, the Court shall take into 
accotmt any ofEer, which may be made by the party sought 
to be interrogated to deliver particulars, or to make admis- 
sions, or to produce documents relating to the matters in 
question, or any of them, and lea,ye shaU be given as to such 


has to determine whether it is a fit and proper case for administering interrogatories 
SO that no leave will be granted if the interrogatories are scandalous or are an abuse 
of the process of the Court. But it is not the duty of the Court, when granting leave, 
to consider what particular questions the party interrogated should be compelled to 
answer. The proper time for considering that question is after the party interrogated 
has made his affidavit in answer [r. 8] (j^). See r. 2 below. 


(y) Sham Kiahors v. Shoahibhooaun asSO) 6 Cal. 

707 ; Prem Sukh v. Indro Nath (1891) 18 
Cal. 420. 

(z) MoUoy V. Kirby (1880) 16 C. P. 162; Shaw 

V. Smith (1887) 18 Q. B. D. 103 ; Birch 
V. Birch, CHsP A Co. [1913] 2 Ch. 376. 

(a) AUhuaen v. Lahouchere (1878) 3 Q. B. D. 
664; Kennedy v. Dodson [1895] 1 Ch. 334, 
388 ; Btwgwandaa v. Burjorji (1912) 37 


Bom. 347. 

(6) Attorney-General v. QashUl (1882) 20 C. D. 
619, 630. 

(c) KaHmbhoy v. Ttcmer (1893) 17 Bom. 341 ; 
Burchard v. Macfarlane [1891] 2 Q. B. 
241, 247. 

id) Aitomey-Qenerdl v, Qaskill (1882) 20 C. B- 
519, 628. 

(e) Anilabala v. liajendranath (1916) 48 Cal. 300. 
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only of the interrogatories submitted as the Court shall 
consider necessary either for disposing fairly of the suit or for 
saving costs. 


Power of Court under this rule. — It is to be noted that the Judge has not 
any power under this rule to settle interrogatories, but to state only what interrogato- 
ries should be administered (f). Further, the allowance by a Judge of interrogatories to 
be administered to a party does not amount to a decision that the party is bound to 
answer them but leaves him at liberty to take any objection to answering which he might 
otherwise have taken (g). See rr. 0-7 below. 


8. [R- S. C., O. 31, r. 3. C/. S. 123.] In adjusting the 
costs of the suit inquiry shall at the 
Costa of taterrogatories. instance of any party be made into the 
propriety of exhibiting such interrogatories, 
and if it is the opinion of the taxing ofi&cer or of the Court 
either with or without an application for inquiry that such 
interrogatories have been exhibited unreasonably, vexatiously, 
or'at improper length, the costs occasioned by the said interro- 
gatories and the answer thereto shall be paid in any event by 
the party in fault. 


4. [ISfew. R. 

Form of Interrogatories. 


S. C., o. 31, r. 4.] Interrogatories shall be 
in Form No. 2 in Appendix C, with such 
variations as circumstances may require. 


5. [R. S. C., O. 31, r. 5. Cf. S. 124.] Where any party to 

„ a suit is a corporation or a body of persons, 

whether mcorporated or not, empowered by 
law to sue or be sued, whether in its own name or in the name 
of any ofi&cer or other person, any opposite party may apply 
for an order allowing him to deliver interrogatories to any 
member or ofi&cer of such corporation or body, and an order 
may be made accordingly. 


Delivery of interrogatories to an officer of a corporation.— 'A 

corporate body cannot answer for itself, and it is necessary that some officer should 
answer for it. His answer is the answer of the Company, and can be read against the 
Company. Such being the CEtse, he is only bound to answer as to his knowledge acquired 
in the course of his employment by the Company, and os to the result of inquiries made by 
him of the other officers and agents of the Company with regard to their knowledge 
ticquvred in the same way. He is not bound to answer as to his own knowledge^ or to make 
inquiries of the other officers or agents of the Company as to their knowledge acquired 
accidenMly or in some other capacity (Ji), 


(J) AnUahaXa v. Rajendrmnath (1916) 48 Cal. 300. I (A) Welsbach IneandescerU Oa$' Lighting Co. v. New 
g) Peek y. Ray [1804] 8 Oh. 282. 1 Sunlight Incandeecent Co. [1900] 2 Oh. 1. 
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O. II, r. 6, 6. [Rw s. C., O. 31, r. 6. Cf. S. 125.] Any objection to an- 

swering any interrogatory on tbe ground 
toSSby that it is scandalous or irseleyant or not 
exhibited hma fide for the purpose of the 
suit, or that the matters inquired into are not sufficiently 
material at that«stage, or on any other ground, may be taken 
in the affidavit in answer. 


Scandalous interros:atories. — “ Certainly nothing can be scandalous which is 
relevant ’* (i). Interrogatories which tend to incriminate a party are not scandalous 
if they are relevant (j). 

Irrelevant Interrogatories. — The discovery by interrogatories, as distinguished 
from cross-examination, must be directly relevant to the matters in issue (k). 
Thus in an action for damages against the defendant for seducing the plaintiff’s 
daughter, the defendant cannot be asked how rich he is, as it is perfectly irrelevant 
in such cases whether the defendant is rich or poor, the true measure of damages 
being the amount of compensation to be paid to the plaintiff for the injury he has sus- 
tained by the seduction of his daughter. But interrogatories as to whether the defendant 
had had sexual intercourse with the daughter, and whether ho had stated that he believed 
that she had not had such intercourse* with any other man, are allowable (Z). Simi- 
larly interrogatories will not be allowed if the defence at which they aim would be no 
defence in law to the suit (m). 


Where a^arty seeks discovery of documents^ and the opposite party alleges that 
th® documents are not relevant, the procedure to be followed is that laid down in r. 18, 
sub-r, (2) below. A party should not be compelled to give discovery of documents by 
means of interrogatories, the relevancy of which is denied (n). 

••Not exhibited bona fide for the purpose of the suit/' — Though an 
interrogatory may be relevant, it may be objected to on the ground that it is put 
with a view to serve an ulterior object beyond that of helping the suit. 

•• Not sufficiently material at that stage." — ^Thus an interrogatory may 
be perfectly relevant to a suit, further it may be put bona fide for the purposes of the 
suit, but it may be premature, in which case it will not be allowed (o). This may be 
illustrated by the following oases : — 

(1) A sues B for breach of an alleged trust and for profits made by B by such 

breach. B denies the alleged trust. A is not entitled to interrogate 
B so as to require from him an account of profits of the alleged trust 
fund (p) ; but it is otherwise if the breach of 

trust is admitted (g). 

(2) In Fennessy v. Clark (r), the plaintiff’s interrogatories to prove the amount 

of damages were held premature, as it was not yet decided whether 
the plaintiff was entitled to any damages at^U. Cotton, L. J., saio 


(i) Fisher v. Owen (1878) 8 C, D, 645 . 663, per 
Cotton, L. J. 

(f) AUhtuen v. Labouchere (1878) 3 Q, B. D. 

664 ; (1878) 8 C. D. 645, supra. 

(k) Re Bowel Morgan (1888) 39 C. J>. 316; 

Kennedy v. [1895] 1 Ch. 334, 

838, 840. 

it) HodsoU V. Taylor (1878) L. B. 9 Q. B. 79. 


(m) Rogers Co. v. Lambert db Co. (1890) 24 

Q. B. D. 578. 

(n) NiUvmoye v. *SoolmZ (1896) 28 Cal. 117. 

(o) NeeJ^am v. Bank of Bengal (1887) 14 Cal. 703. 
(«) Parker v. WOls (1881) 18 C. D. 477. 

(g) Whitham V. Whiiham (1884) 28 Sol. Jo. 466. 
(r) (1888) 87 C. D. 184 [Infringement of trade- 
mark]. 



O. 11, 
rr. 6, 7. 


“Or any other ground.” — Besides the three specific grounds' mentioned 
the rule, a party interrogated may object to answer an interrogatory on the ground 
that it is prolix, oppressive, unnecessary or scandalous (r. 7), or on the grounds speci- 
fied in the notes to r. 1 under the head What interrogatories may not be allowed,” 
p 467 above, 

“ Fishing ” interrogatories not allowed. — The questions asked must not < 
be (•) ** fishing,” that is to say, they must refer to some definite and existing state of \ 
circumstances, and must not bo put merely in the hope of discovering something which I 
may help the party interrogating to mako^ out some case {«). 

See Odgers on Pleading, 6th Ed., p. 275. For instances of “ fishing interrogatories,” 
see All Kader v, Oobind Das (t). 

Wagering contracts. — -In cases where the defence of wagering is set up the Court 
will refuse to allow the party setting up this defence to interrogate his opponent 
generally as to his business transactions apart from the particular transactions in the 
suit, the reason being that it is manifestly unfair to compel a man to disclose his general 
dealings on the chance that thereby his opponent may discover something that will 
support his case (u). 

Defamation. — Where a statement of claim in an action for slander alleges publics 
tion to one named person, and publication also to various other persons Wnamed, it i’ 
not generally permissible to ask the defendant whether he uttered the words complained 
of to any person or persons other than the person named, and the names of the other 
persons if any. Such an interrogatory is a fishing interrogatory, the object being to find 
out some cause of action against the defendant other than the specific cause of action 
alleged in the plaint (v). 

7. [New. R. S. C., O. 31, r. 7.] Any interrogatories may 
be set aside on the ground that they have 

Setting aside and striking been exhibited unreasonably or vexa- 
ont interrogatories. tiously, Or stmck out On the ground that 

they are prolix, oppressive, unnecessary 
or scandalous ; and any application for this purpose may be 
made within seven days after service of the interrogatories. 

Setting aside and striking out Interrogatories. — A, as trustee in the bank- 
ruptcy of C, Sues Bfor a declaration that a piece of land purchaaed by B and G in 1883 
was purchased by B and C in partnership. B denies the partnership. A exhibits in- 
teVrogatories to B asking for particulars of purchases of land by B and G previous and 
subsequent to 1883 to prove that they had been co-partners in various other 
purchases similar to that of 1883. The interrogatories are irrelevant and oppressive, 
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“The Court is always unwilling before the right to relief is established, 
to make an order for discovery which may bo injurious to the defendant 
and will only be useful to the plaintiff if he succeeds in establishing his 
title to relief.” 


(•) Gonrley v. Plimsoll (1873) L. R. 8 C. P. 362 ; 

V. Wright (No, 2) (1800) 24 Q. B. 


(0 (1890>,a7 CaLm^842-843. 

fw) Bhammndas v. Burjorji (1912) 37 Bom. 347. 

(v) Barham v. JTi/fi/ing/leWClOlS) 2 K. B. 198. 
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O. II, and must be struck out. ask the defendant to take the trouble to go through his 

rr* 7-11. books aud papers for so many years is vexatious* and oppressive {w), 

This rule 4oes not apply where the interrogatories are merely irrelevant. An 
olneotion that an interrogatory is irrelevant must be taken in the affidavit in answer 
(r; 6), and is no ground for setting aside the interrogatory under this rule («). 

“ There is no foundation for the opinion that a person who has a ground for 
refusing to answer [an interrogatory] is precluded from availing himself of that ground 
because he has not applied to have the interrogatory struck out (y). 

8. [R. S. C., O. 31, r. 8, S. 126.] Interrogatories shall be 

answered by affidavit to be filed within ten 
In answer, ming. days, or witMn such other time as the 
Court may allow. 


Answers as to matters done by agent or servant of party lnterro> 
gated. — A party to a suit is not excused from answering interrogatories relevant 
to the question in issue on the ground that they are as to matters which are not within 
such party’s knowledge, but are only within the knowledge of his agents or servants, 
if derived in the ordinary course of their employment ; and he is bound to obtain the 
information from such agents or servants, unless he shows that it would bo unreasonable 
to require him to do so, as that, either such agents or servants have left his employment, 
or it would occasion unreasonable expense or an unreasonable amount of delay or the 
like (z). A party’s banker or solicitor is his agent within the meaning of the Tabove 
rule (a). But a party is not bound to disclose matters that have come to the knowledge 
of his agents or servants otherwise than in the ordinary course of thoir employment (6). 

9. [New. R. S. C., 0. 31, r. 9.] An afl&davit in answer 
to interrogatories shall be in Form No. 3 
.MW™ affidavit In Appendix C, with such variations as 
circumstances may require. 


10. [New. R. s. c., o. 31, r. 10.] No exceptions shall 
, be taken to any affidavit in answer, but 

No exception to bo taken, the Sufficiency or otherwise of any such 
affidavit objected to as insufficient shall 
be determined by the Court. 


11. [R..S. C.. O. 31, r. M, S. 127.] Where any person in- 

terrogated omits to answer, or answers 
Order to answer or answer insufficiently, the party interrogating may 
apply to the Court for an order requiring 


(lo) Kennedy v. Dodson [18961 1 Ch. 334. 

(x) Dcdgleish v. Lowther [1899] 2 Q. B. 690. 

(V) Fisher v, Owen (1878) 8 0. B. 646, 064. , 
it) BtblckoWt Vaughan and Co. v. Fisher (1882) 
1 0 Q. B. D. 161 ; Rasbotham v. Shropshire 
Union Railways and Canal Co, (1888) 


24 C. B. 110, 113. 

(а) AUiott V. Smith [1896] 2 Ch. 111. 

(б) Welsbach Incandescent Qas Lighting Co. 

V. Nmo Sunlight Incandescent Co. {1900] 
2 C^. 1, 10*11. 
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him to answer, or to answer further, as the case may be. And o. II, 
an order may be made requiring him to answer or answer rr. II, 12. 
further, either by aflidavit or by viva voce examination, as the 
Court may direct. 

Application for further answer to interrogatories, — An application 
for a further answer to interrogatories ought to specify the interrogatories or parts of 
interrogatories to which a further answer is required (c), 

“Answers Insufficiently. “ — “With regard to an answer to interroga- 
tories, what the Court has to consider is this simply whether the answer is insufficient, 
not to go into the question of the truthfulness of the answer, but to see whether it is 
sufficient or not, and if it is insufficient, then only can it require a further answer ” (d). 

“When an answer is couched in a form which makes it embarrassing, that is to say, 
which prevents the person who asks for it from using it without having thrust upon him 
irrelevant matters as part of it, the answer is insufficient, and the proper course to pursue 
is to ask that a further answer shall be made (e). 

Privilege* — Where in an answer to interrogatories the party interrogated declines 
to give further information on the ground of privilege and the privilege is properly 
claimed in law, the Court will not require a further answer to be put in, unless it is clearly 
satisfied, either from the nature of the subject-matter for which privilege is claimed, 
or from statements in the answer itself, or in documents so referred as to lx)Come part 
of the answer, that the claim for privilege cannot poMibly be substantiated. The mere 
existence of reasonable suspicion which is sufficient to justify the Court in requiring a 
further affidavit of (^cuments is not enough when a claim for privilege in an answer 
to interrogatories is sought to be falsified (/). See notes to r. 12 under the head “ Con" 
elusiveness of affidavit of documents,” on p. 476 below. 

Consequence of failure to answer Interrogatories,— See r. 21 below. 

t2. [R s. c., o. 31. r. 12, S. 129.] Any party may, with- 
out filing any afiidavit, apply to the Court 
of dMu^nSl for an order directing any other party to 

, 9 .ny suit to mak e dmeoY^y on oath of the 

documents which are or H^e been in his possession or power, 
relating to any matter in question therein. On the hearing 
of such application the Court may either refuse or adjourn the 
same, if satisfied that such discovery is not necessary, or not 
necessary at that stage of the suit, or make such order, either 
generally or limited to certain classes of documents, as may, 
in its discretion, be thought fit : Provided that discovery 
shall not be ordered when and so far as the Court shall be of 
opinion that it is not necessary either for disposing fairly of 
the suit or for saving costs. , 


(c) Ansiey v. North and South Woolwieh Subway 
, Co. (1879) n C. D. 480. 

(tf) Lyelly. Kennedy (1884) 27 C. D. 1, 21. 


(e) Ib,; p. 28. 

(/) LyeU V. Kennedy (1884) 27 C. D. 1. 
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O. il,r. 12. Discovery and production of documents. —Having dealt with dis- 
covery by way of answer to interrogatories, we now proceed to consider another species 
of discovery called discovery of documents » The parties to a suit may have in their poss- 
ession or power documents relating to the matters in question in the suit. These documents 
i^y be divided into two classes : — 

(i) those which the adversary is entitled to inspect, and 

(ii) those which he is not entitled to inspect. 

Documents which belong to class (ii) are described and classified below, under the 
head “ Grounds of objection to production of documents.’* As to class (i) of documents 
we may say that the adversary is entitled to inspection of all documents which do not 
come within class (ii). Speaking generally, we may say that the adversary is entitled 
to inspection of all documents which do not of themselves constitute exclusively the 
party’s evidence of his case or title. But how is inspection to be obtained ? If A 
wants to inspect documents in the possession of 3 which he is entitled to inspect, it is 
clear that he cannot inspect them unless they are produced by B. A must therefore 
call upon B to produce the documents. But how can A do this, unless he knows what* 
documents are in tjie possession or power of ? To enable him to obtain this infor- 'l 
mation, A is entitled to discovery from B of the documents in his possession or power./ 
For this purpose, A may apply to the Court for an order requiring B to make an affi- 
davit, csXiQ^affdayit of documentSr stating what documents are in his possession or power 
relating to the matters in dispute in the suit. On the order being made B is bound to 
make his affidavit of documents. If he fails to do so, he will be subjected to the penalties 
specified in r. 2.1.Jt>elowT — After the affidavit of documents is made by B disclosing the 
documents, A may require B to produce for his inspection such of the documents as he 
is in law entitled to inspect. 

Contents of affidavit of documents. — A party who is ordered to 

make his affidavit of documents, should set forth in the affidavit all documents which 
have been in his possession or power relating to all matters in question in the suit. 
As to documents which are not, but have been, in his possession or power he must state 
what has become of them and in whose possession they are, in order that the opposite 
party may be enabled to get production from the persons who have possession of them. 
For the same reason, if there are any documents in which he has a joint property with 
other persons not before the Court, he must state the names of those persons. Rule 
13 provides that every affidavit of documents should also specify which of the documents 
therein set forth the declarant objects to produce for the inspection of the opposite party 
together with the grounds of such objection [see App. C, Form No. 6]. Those grounds 
are three in number and are given below. The Court will go into these grounds when 
it is called upon to make an order for production of the documents in a party’s possession 
for the inspection of the opposite party (r. 14). 

Grounds of objection to production of documents. — ^There are tliree 
grounds on which production of documents can be resisted as of right, (1) as disclosing 
the party’s evidence, (2) as being within the doctrine of legal professional privilege and 
(3) being injurious to public interests. We proceed to consider these grounds in 
detail. 


1. A party is not bound to produce for the inspection of his opponent documents which 
of themsdves evidence exclusively'* the party's own case or title (g). — Documents 


{g) Budden v. WUkinBon [18081 2 Q. B. 432 ; 1 B. 62 ; AtUymeu^Q^ol v. Mayor of 

Frankenstein v. Oavine Co. [1897] 2 Q. 1 N eiocaetle-upon^Tyne [1899] 2 Q. B. 478, 
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constituting tvidmceoi the party’s case or title are not protected, unless they are solely O, 1 1 , J*. 12t 

or exclusively evidence of it. Where a document is or may be evidence for the adversary 

as well as the party, the party cannot withhold inspection of it from the adversary (h), 

although his own evidence may be thus disclosed (t). It is not enough for a man to say 

such and such documents are the title deeds of his property : it is no ground for refusing 

their production, if they are necessary to support the adversary’s case {j). But a 

document is protected from production and inspection if it exclusively evidences a party’s 

own case, and does not support the adversary’s case (Jc), To entitle the party to this 

protection, the privilege must be properly claimed, that is, he must state in his affidavit 

that the documents constitute evidence of his own case or title, that they contain nothing 

supporting or tending to support the adversary’s case or title, and that they contain 

nothing impeaching his own case or title (2). As to discovery in actions of ejectment, 

see notes to r. 1, “What interrogatories may be allowed,” on p. 466 above. 

2. A party is not bound to produce any confidentutl communications between him 
and his legal adviser (m). — The reason of the rule is to enable persons to obtain legal advice 
safely and effectually {n). The following are amongst the confidential communications 
between a client and his legal advisor that are protected from production and inspection : 

(1) statement of facts drawn up by the client for submission to his solicitor and documents 
prepared by him for the purpose of providing the solicitor with evidence and information 
to conduct his case (o) ; (2) advice given by the solicitor with reference thereto (p) ; (3) 
entries in the solicitor’s diary of communications between himself and his client (q ) ; 

(4) memoranda or minutes made by the client of the communications between himself 
and the solicitor (r) ; (5) communications between solicitor and counsel with reference 
to the client’s case (a) ; (6) draft pleadings (t) ; (7) case laid before counsel for his opinion 
and other briefs for counsel (u) ; (8) soliditor’s bill of costs, it being virtually the solicitor’s 
history of the transaction in which he was concerned (v). But the communication, to be 
privileged must be of a confidential nature {w). And, further, it must have been made 
to the legal adviser with a view to obtain professional advice (x). It is not necessary that 
the communication should be made either during an actual or even an oxi)ected litigation. 

A communication with a legal adviser is protected, though it relates to a transaction 
which is not the subject of litigation provided it be a communication made to him for the 
purpose of obtaining professional advice {y). But confidential communications between 
a principal and an agent who is not a legal agent {e.g., a commercial agent) are not pre- 
vileged, whether they are made after litigation has become imminent and after legal 


ih) Bray on Discovery, p. 478. Burrell v. 
Nicholson (1833) 1 M, «fc K. 680 ; Smith v. 
Beaufort (1842) 1 Ph., p. 220 ; Combe v. 
Corp. London, (1845) 15 L. J. Ch., pp. 82, 
83 

(i) London Qas Light Co. v. Chelsea (1859) 6 C. B . 
.N. S., pp. 426, 426 : Stainton v. Chadjvick 
(1861) 3 M. 4fc Q. 675. 

O') Attorney- General v. Thompson (1849) 8 Ha. 
p. 118; Sutherland v. Singhee Chum (1884) 
10 Cal. h08. 

{k) Bgremont Burial Board v. Egremont Iron Ore 
Co. (1880) 14 0. D. 168 ; Mortis v. Edwards 
^ (1890) 16 App. Caa. 309. 

(0 AUomey-Qeneral v. Emerson (1882) 10 Q. 
B. D. 191; Minet v. Morgan (1873) L. 
B,. 8 Oh. 861 ; Attorney-General v. Netvcastle 
[18991 2 Q. B. 478 ; Balamoney v. Ramasami 
, ^ a907) 80 Mad. 280, 231. 

(m) Ryrie v. Shivshankar (1891) 16 Bom. 7. See 
/ V Evidence Act, bh. 126 and 129. 

(n) Wheeler v. LeMarohant (1881) 17 C. D. pp. 681, 

682; Re StraoTian [1896] 1 Ch. p. 444 ; 
y. BuUivanl [1901] A. 0., p. 200. 


(o) Southwark Co, v. Quick (1878) 8 Q, B. D* 

316 ; Birmingham and Midland Motor 
Omnibus Co., Ld. v. London and North 
Western Ry. Co. [1913] 3 K. B. 850; 

Fewerheerd v. London General Omnibus 
Co. [1918] 2 K. B. 665. 

(p) Ryrie v. Skivsharikar (1891) 16 Bom. 7. 

(«) Ward V. Marshal (1888) 3 Times Bep. 678. 

(r) TVootey v.JV^. A.B. Co. (1869)L. B. 4 C. P. 604. 

(s) Mostyn v. West Mosiyn Co. (1876) 34 L. T. 531. 

(t) Lamb v. Orion (1853) 22 L. J. Ch. 713. 

(u) Walsham v. Stainion (1863) 2 H. ct M. I : 

Munchershaw 'V. New Dhurumsey Co. (1880) 
4 Bom. 676. ^ 

(v) TuHon V. Barber (1874) L. B. 17 Eq. 329; Chant 

V. Brown (1861) 9 Ha. 790. 

{w) Hajee Haroon v. Abdul Karim (1879) 3 Bom. 
91 ; Framji v. Mohansing (1894) 18 Bom. 
263, 271; Emperor v. Rodrigues (1903) 
6 Bom. L. B. 122. 

(x) Framji v. Mohansing (1894) 18 Bom. 263; 

Foakes v. Webb (1885) 28 C. D. 288. 

(y) Wheeler v. Le Marehant (1881) 17 C. D- 675. 
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O. H,r.l2. advice has been taken, or even after litigation has commenced ( 2 )* See Evidence Act, 
1872, fls. 126, 129. 

3 . A party ta not hound to produce any public official document if its production would 
jpw6Kc interesta (a) .—This head of privilege applies as a rule when a party 
to a suit is a public officer. See Evidence Act, 1872, ss. 123-124. 

In all the three heads of privilege mentioned above, the privilege must be claimed 
in the affidavit of documents, and the grounds of privilege must be sufficiently disclosed. 
If the affidavit of documents does not sufficiently raise the claim of privilege, the 
party may be allowed to put in a further affidavit in support of that claim (6). 

Is a party bound to give discovery of documents which will tend to criminate him 
or expose him to a penalty or forfeiture ? No, according to the English law (c). Yes, 
it would seem, according to the Indian law. See Evidence Act, s. 132, where the term 
“witness ” obviously includes a party to a suit. 

Conclusiveness of affidavit of documents; Further affidavit. — If 

a party states in his affidavit of documents that he has no documents relating to the 
matters in question in the suit other than those set forth in the affidavit, hi g^ oath is con- 
clusive, and the other party can not cross-exa mine upon it, nor adduce evidence to 
contradict it, nor administer interrogatories asking whether he has not in his 
possession or power documents other than those set forth in his affidavit {d). The 
oath of the party being conclusive, the Court will not order him to make a further 
affid avit of, ...dQfi.ument6. though the opponent may ^tato on oath that the party 
has got other documents in his possession (c), the reason being that in %11; 
questions of discovery the oath of the party giving the discovery is conclusive 
as against the oath of the party claiming tlie dis covery (/). The only case 
in which the Court may require a party to mUe*^ furthet ^ffid avit is where 
there is a reason able pro bability or presumption or even ^groundT^or suspicion^ 
derived from certain sources, that he has other relevant documents in his possession (flf). 
The sources into which the Court may look for this purpose are (1) the affidavit of docu- 
ments itself, (2) the documents therein referred to, and (3) the ideadings (h). Unless 
the affidavit is shewn from any of these sources to be insufficient, the general rule is that 
no fiiTthfir.jUh davit can be ordered. But this rule is qualified where the basis on which 
the affidavit has been made turns out to bo wrong. Thus if the party making the affi- 
davit has misconceived his cose so that the Court is practically certain that if he had 
^cted on a proper view of the law he would have disclosed further documents, thon the 
Court will refuse to recognise the affidavit os conclusive and order a further affidavit (i)* 

( The affidavit of documents is also conclusive as to the facts constituting the ground ^ 
of objection to production. Thus if a party sets forth five documents in his affidavit, 
and objects to produce two of them on the assertion that they relate exclusively to his 
own title, and that they contain nothing tending to support the aSversary’s title, the 
Court will not go behind the affidavit (J), and will not order production, unless the Court 


(i) Wallace v. Jefferson (1878) 2 Bom. 468 ; 
JBipro Does v. Secretary of State for India 
(1886) 11 Cal. 666 ; Ryrie v. Shivshankar 
(1891) 16 Bom. 7 ; Umbica Chum v. Bengal 
S. df W. Co, (1896) 22 Oal. 105. 

(а) Wadeer v. S, I. Co. (1866)8 De a. M. G„ 

p. 191 ; Jehangir v. Secretary of State 
(1904) 6 Bom. L. B. 181, 160. 

(б) TJfrJbica Chum v. Bengal $. <Sb Tf . Co. (1895) 

22 Gal. 105. 

(c) Bray on Discovery, 811—849; Steph. Dig., 
art. 120. 


(d) Ball y.JEmman (1885) 29 0. D. 807 
V. W hfi^ r (1886) 17 Q. B. D. 101. 




Lyell V. Kennedy (1884) 27 C. D., p. 20 
Comp. Financiere v. Peruvian Quano Co 
(1882) 11 Q. B. D. 66. _ 

ih) Jones V. MonU Video Co. (1880) 6 Q. B. D., 
668 ; Kent Coal Concessions v. Duguid 
[1910] 1 K. B. 904; and- cases cited in 
last note. 

(() BHtish Association of Glass BotUe Manu- 
facturers V. NetOeford [1912] A. 0. 709. 

(J) Vinaya^ao v. Nanmm (1898) 17 Bom. 681. 
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is reasonably satined or reasonably certain from the sources specified in the preceding para* O. II, r. I2m 
graph that the nature of the documents sis described by the party has been misconceived 
by the party, or that the documents are of such a character that the party cannot pro- 
perly make such an assertion (k). Mere suspicion that the documents are not of the i 
character described by the party, though it is sufficient to justify the Court in ordering j 
the party to make a further affidavit of documents (see preceding paragraph), does not 
entitle the Court to order their production (1) . 

In a suit for the price of materials supplied to the defendant in which the defence was 
that the materials were defective, the defendant objected to produce his engineer’s report 
on the ground that it formed evidence of his own case exclusively, but the Court ordered 
production on the ground that the defendant had set forth the nah^re of the report in his 
mitten statetnent, and the statement showed that the reix>rt was not of the character 
described by the defendant (m). 

Inspection by Court of documents for which privilege Is claimed.— Where 
on an application for an order for inspection privilege is claimed for any document, the 
Court may inspect the document for the purpose of deciding as to the validity of the 
claim of privilege. See r. 19, sub-r. (2). 

Sufficient description of documents. — It being one of the objects of the 
affidavit of documents to enable the Court to make an order for production of the docu- 
ments mentioned therein, the affidavit ought to contain a sufficient description of the 
documents. A description will be held sufficient, if it is of such a character that if an 
order for production is made, the Court can determine whether the very documents 
that were ordered to be produced have actually been produced {n). Where there are 
numerous documents, the practice is to tie them up in bundles, to schedule the bundles 
and number the documents, or otherwise ear-mark them in such a way that the other 
party may ask for those which he wants to see (o). 

When a party claims to withhold certain documents from production, although somo 
description may be necessary, he need not give such a description as would enable the 
adversary to know their contents {p). Thus where privilege is claimed for letters, it is 
not necessary to state the dates or the names of the writers, nor such other particulars 
as might enable the opponent to discover indirectly the contents {y), 

“ Not necessary at that stage of the suit.” — See notes to r. 6 under the 
head*** Not sufficiently material at that stage,” on p. 470 above. 

Relating to iany matter in question in the suit.— Every docu- 
ment which will throw any light on the case is a document relating to a matter in dispute 
in the suit (r), though it may not be admissible in evidence {s). A document may not 
be admissible in evidence, and yet it may contain information which may either directly 

or indirectly enabl^the party seeking discovery either (1) to advance his own case or (2) 

damage that of his adversary, or which may fairly load hun to a train of inquiry which 
may have either of these two consequences (0- Every such document must be included 
in the affidavit of documents, and the opposite party is entitled to inspection of such 


( k) AUomeV'Qensral v. Emerson (1882) 100 Q. 
B. D. 191 ; Frankenstein v. Qavine Co* 
118971 2 Q. B. 02; Roberts v. O^eriheim 
<1884) 26 C. D. 724. 

(0 Bray on Discovery, 608. 

(m) Vmbioa Chu^ v. Bengal S. W* Co. (1895) 
220ftl. 106. 

(fi) TaytSTv* BaUen (1878) 4 Q. B. D. 85. 

(o) BiU v. Bati’Davts (1884) 26 C. D.. 470. 47r; 
Cooke V. Smith [1891] 1 Ch. 609; Pri.^ 


v. Price (1879) 48 L. J. Ch. 2 15. 

(p) Kain v. Farrer (1877) L. T. 470 . 

(o) Gardner v. Irvin (1878) 4 Ex D. ^3. 

(r) Hutchinson v. Glover (1875) 1 Q. B. D. 141. 
is) Bustros V. WhUe (1876) 1 Q. B. D. 426 ; 

Hutchinson v. Glover (1875) 1 Q. B. D. 

(t) Compagnie Financiere v. Peruvian Quano Co 
(1882) 11 Q. B. D. 03. 
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O.II,r. 12. document. Thus a plaintiff may be required to produce for inspootion of the defendant 
correspondence containing mere matter of opinion by a non -legal agent as to the prospect 
of the plaintiff’s success in the case, though the correspondence may not be admissible in 
evidence (t*). 

Non-disclosure of documents. — ** It is open to a litigant to refrain from pro- 
ducing any document that he considers irrelevant ; if the other litigant is dissatisfied, 
it is for him to apply for an affidavit of documents, and he can obtain inspection and 
production of all that appears to him in such affidavit to be relevant and proper. If he 
fails so to do, neither he nor the Court at his suggestion is entitled to draw any inference 

as to the contents of any such documents It is for the litigant who desires 

to rely on the contents of documents to put them in evidence in the usual and proper 
way ; if he fails to do so, no inference in his favour can be drawn as to the contents 
thereof** (d). But where an order /or discovery is made upon a party, and it is alleged^ 
y him os to some of the documents that they may have been destroyed or may have J 
erished, it is incumbent on him to give evidence of diligent search and of failure to find 
bem ; if no such evidence is given, the presumption arises that the contents of the docu-i 
lents not accounted for are, as regards the issue in dispute, unfavourable to that^ 
larty (u?). 

Several plaintiffs or several defendants. — Where there are several 
lointiffs or several defendants, all must join in making the affidavit of documents unless 
ome specific reasons to the contrary are shown. The fact that some of the partie^ reside 
a England is no reason why they should be excused from making such affidavit (x). 

Affidavit of documents from a minor ’or lunatic. — ^The next friend or guar- 
lian ad litem os the case may be of a minor or lunatic may now be required to make an 
iffidavit of documents (r. 23). 

Affidavit of documents from a co-defendant. — An affidavit of 
iocuments may be required by a defendant from a co -defendant, if there is an issue joined 
between them, but not otherwise (y). See notes to r. 1 “ Opposite party *’, on p.468 
above. 

Affidavit of documents from Advocate-General. — No order can be 
made against the Advocate-General, whether he bo plaintiff or defendant, requiring him 
to give discovery on oaibi-. Hence no affidavit of documents can be required from the 
Advocate-General. But an affidavit of documents may be required from the relators (z). 
See s. 92. 

Affidavit of documents from Official Liquidator. — The Official Liqui- 
dator, being an officer of the Court, should not in the absence o^^spocial circumstances 
be required to make an affidavit as to documents in his possession, though he is bound 
to produce to the adverse litigant the documents which the latter requires to see (a). 

Sealing up parts of documents. — Where one part of a document relates 
to matters in dispute irt^e suit and another part does not, the latter may be sealed up 
and so concealed from inspection. Similarly Inhere protection from discovery can be 
claimed for one part of a document and not for another part, the part which con be 


(ti) Bustroa v. WhiU (1876) 1 Q. B. D. 423. 

(t?) BUas Kunwar v. Desraj (1916) 37 All. 667. 
666, 42 I. A. 202, 206. Distinguish Mum- 
gesam v. MantekamaaJsa (1917) 44 I. A. 
98, 103, 40 Had. 402, 408-409. 

(uj) MGti Lai V. Kundan Lai (1917) 19 Bom. L. K. 
471, 476, 


(a?) Ryrie v. Shivahankar (1897) 16 Boro. 7. 

y) Anandrao v. Bvdra (1893) 17 Bom. 384. 

z) AdvocaU-Oensral v. Adamji (1906) 8 Bom. 

L. E. 665. See Bray on Discovery, pp. 
68-69. 

(a) Muiual Society, in re (1888) 22 Oh. D. 714. 
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protected may be sealed up (6). In some cases the Judge has ordered the sealed parts to O. 1 1 
be unfastened in order that he might inspect them himself (e). See r. 19, sub-r. (2). ri*. |2-1 

Inspection of property which is the subject-matter of the suit.— See 

O. 39, r. 7(1) (a). ' 

13. [R* S' 31, r. 13, S. 129, 2nd para.J The affidavit 

to be made by a party against whom such 
Affidavit of documente. Order as is mentioned in the last preceding 
rule .has been made, shall specify which 
(if any) of the documents therein mentioned he objects to 
produce, and it shall be in Form No. 6 in Appendix C, with 
such variations • as circumstances may require. 

Seo notes to r. 12 of this Order, “ Grounds of objection to x^roduction of documents,** 
on p. 474 above. 

14. [R. s. C., O. 31, r. 14. S. 130] It shall be lawful for 

the Court, at any time during the pend- 
production of documonta. ency of any suit, to order the production 
by any party thereto, u pon oath ^ of su ch of 
the documents in his posse ssion or power, relating to" any 
matter in question m such suit, as the Court shall think right ; 
and the Court may deal with such documents, when produced, 
in such manner as shall appear just. 

Production of documents. — Under this rule the Court has no discretion to refuse 
an order for production unless the documents are privileged (d). As to the three heads 
of privilege, see notes to r. 12 “ Grounds of objection to production of documents,” on 
p.474 above. See also notes to the same rule under the head “ Conclusiveness of affi- 
davit of documents,” on p. 476 above and “ Sealing up parts of document,” on p. 

478 above. 


Indian Evidence Act, ss, 163-164. — Under s. 163 if A calls for a document 
which he has given B notice to produce, and the document is produced in Court and 
inspected by A, B can compel A to put the document in evidence. Under s. 164 a party 1 
refusing to produce a document cannot use it in evidence without the consent | 
of the other side or t50 order of the Court. 


Waiver of privilege. — ^Where a document is privileged, the fact that a i)ortion of 
it has been read out by the plaintiff’s solicitor to the defendant’s solicitor does not amount 
to a waiver of privilege on the part of the plaintiff as regards the^part 7iot read (e). 

Partner, — One partner of affirm re|pi»sent8 the other partners for the purpose of 
production of documents (/). 


(6) Bray on BUcovery, p. 288 ; Jadtib v. Kaitai 
(1898) 20 Cal. 687; HuraXal v. jRaw 
Satom, (1870) 4 Cal. 886. 

(c) V. Falkland JOands Co. (1858) 27 

b. ,T. Ch. 26 ; CaUm v. Lewit (186^ 1 W. 
B. [Eng.] 118 ; Gumuk Roy v. Tularam 


(1901) 28 Cal. 424. 

(d) Wculace v. Jefferson (1878) 2 Bom. 453 ; 

Balamoney v. Ramasami (1907) 30 Mad, 
230. 

(e) Kay v. Poorunchand (1880) 4 Bom. 631. 

(/) Jakarta v. Caaim (1876) 1 Bom. 496. 
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O. II, Revision, — ^The High Court will not in revision interfere where a lower Court, 

rr. 14, 15. in the exorcise of its discretion, refuses inspection of documents produced before it under 
this rule ig). 

Right to take copies. — The inspecting party is entitled to ta^e copies of docu- 
ments produced for inspection (Jh). In a proper case, as where a document is 
alleged to be forged, the Court may allow a party to a suit to take photographs of docu- 
ments in the possession of the other party (i). 

15. [R- S. C., o. 31, r. 15, S, 131.] Every party to a suit 

„ , siiall be entitled at any time to sive notice 

pleadings or to any othei party, in whose pleadings or 
* ' affidavits reference is made to any docu- 

ment, to produce such, document for the inspection of the 
party giving such notice, or of his pleader, and to permit him 
or them to take copies thereof ; and any party not comply- 
ing with such notice shall not afterwards be at liberty to 
put any such document in evidence on his behalf in such suit 
unless he shall satisfy the Court that such document relates 
only to his .own title, he being a defendant to the suit, or that 
he had some other cause or excuse which the Court shall deem 
sufficient for not complying with such notice, in which case the 
Court may allow the same to be put in evidence on such terms 
as to costs and otherwise as the Court shall think fit. 

Inspection of documents referred to in pleadings and affidavits. — Rules 
15 to 18 are oonbnedto documents mentioned in the 'pleadings or affidavits. They are 
intended to give the opposite party the same advantage as if the documents referred to 
had been fully set out in the pleadings (j). 

The machinery for the production of documents is of two kinds. We have first 
rule 12 of this Order which enables a party without filing any aflSdavit to apply for an 
order directing any other party to the suit to make discovery on oath of the documents 
in his possession or power relating to any matter in question in the suit. Under that 
rule, a defendant is not, as a rule, entitled to discovery before he has filed his written 
statement (A). Rule 15 provides for immediate inspection of any documents which a 
party has referred to in hia pleadings or affidavits. Under this rule, a defendant is entitled 
to inspection of documents referred to in the plaint, although he has not filed hit^ 
written statement {1). But he is not entitled, as a rule, to inspection of documents that 
are not referred to in the plaint unless he has filed his written statement (m). 

A party who is required under this rule to produce documents referred to in hia 
pleadings for the inspection of the opposite party may claim privilege for the document. 
It is not to be supposed that where a document is referred to in the pleadings, all privilege 
with regard to it is gone. The rule only says that “ if a party will not produce a 




Balamoney v. Ramasami (1907) 30 Mad. 230. 
Ormerod Qtierson <fc Oo. v. St, George’s Iron 
Works, Ltd. [1906] 1 CJh. 605. 

(is Lewis y. The Earl of Londesborough [1893] 
2 Q S 191 

0*) QuiU^'y. Heady (1888) 28 O.D. 42, 60. 


(k) Mercier v. Cotton (1876) 1 Q. B. B. 442. 

(0 Quilter V. HeaUv (1888) 28 0. B. 42; Ram 
Dyal V. Nwrkurrv (1894) 18 Bojn. 368. 

(w) Quilter v. Beady (1883) 23 0. B. 42 ; Khetsxdas 
V. NaroHtmdM (1908) 32 Botn. 162. 
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document to which he has referred in hia pleadings, he shall not afterwards be at liberty O. 11, 
to put such document in evidence. That is the penalty. He may prefer to lose part rr. 15-17. 
of his claim rather than produce the document. [This] rule does not take away the 
privilege of the documents, but only prevents them from being put in evidence unless 
produced ” (n). 

Documents referred to tn pleadings or affidavits.— Where a plaintiff 
by his plaint refers to letters written by himself, he is not bound to produce 
copies of those letters for the inspection of the defendant, there being no reference to 
copies in the plaint (o). 

As regards exhibit^ to an affidavit, it has been held that “ any one who has a right 
to see an affidavit has also a right to see an exhibit referred to in the affidavit so as to 
be made part of it, just as if it were annexed to the affidavit ’* (p). 

A party is entitled under this rule to inspection of letters referred to in an affidavit 
of the opposite party, though the affidavit has not been filed, provided it is sworn and 
a copy thereof is furnished to him (<7). 

Inspection by party or his pleader.— No one is entitled under this rule 
to inspection except a party or his pleader. The term “ party includes the authorised 
agent of the party (r). But if such agent was formerly in the employ of the opposite 
party and in charge of his books, the Court ought not to permit inspection to be taken 
by him (5). 


16. [R- S. C., O, 31, r. 16,] Notice to any party to 

produce any documents referred to in his 

Notice to produce. -in-i .-r-. 

pleading or afladavits shall be in Form 
No. 7 in Appendix C, with such variations as circumstances 
may require. 

17. [R- S, C., O. 31, r. 17, S. 132.] The party to whom 

such notice is given shall, within ten days 
when notice given. ^ from the receipt of such notice, deliver to 
the party giving the same a notice stating 
a time within three days from the delivery thereof at which 
the documents, or such of them as he does not object to pro- 
duce, may be inspected at the of&ce of his pleader, or in the 
case of bankers’ books or other books of account or books in 
constant use for the purposes of any trade or business, at their 
usual place of custody, and stating which (if any) of the docu- 
ments he objects to produce, and on what ground. Such 
notice shall be in Form No. 8 in Appendix C, with such varia- 
tions as circumstances may require. 


** Docuinents,” — This rule applies to all documents mentioned in r. 15 ; it is not 
confined to cases where there has been an affidavit of documents under rr. 12 and 1.3 (t% 


(1884) 26 0. D. 724. 
(1 23 C. p. ^2. 

1 Oh. HTT 


(r) WUlianu 
31 


— J Xord [1897] * ^ 
V. Prinos of Waloi 


'4 


23 Beav. 338. 

(«) Enamul v. Ekramul [1898] 25 Cal. 294. 

(0 Re Fenner and Lord [1897] 1 Q. B. 667, 669, 
670. 
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O, 11, Bankers’ books. — See notes to O. 7, r. 17, under the head “ Bankers’ Books 

• 17, 18. ETidence Act, 1891,” on p. 436 above. 

Business books.— See r. 19 below. 

Usual place of custody. — A, who owns a ginning factory at Broach, agrees 
with B in Bombay to gin jB’s cotton in his factory at Broach. B sues A in Bombay 
for damages for breach of the contract, and requires inspection of A*s books in Bombay, 
A offers to give inspection at Broach where the books are kept. B is not entitled to 
inspection in Bombay, for Broach is the place where the books are kept (w). 

18. [R. s. C., O. 31, r. 18, Ss. 133, 134.] .( 1 ) Where the 

„ , , party served with notice under rule 15 

omits to give such notice ot a tune for in- 
spection or objects to give inspection, or offers inspection else- 
where than at the ofiB.ce of his pleader, the Court may, on the 
application of the party desiring it, make an order for inspec- 
tion in such place and in such manner as it may think fit : 
Provided that the order shall not be made when and so far as 
the Court shall be of opinion that it is not necessary either for 
disposing fairly of the suit or for saving costs. 

(2) Any application to inspect documents, except such 
as are referred to in the pleadings, particulars or afiBdavits of 
the party against whom the application is made or disclosed 
in his affidavit of documents, shall be founded upon an affi- 
davit showing of what documents inspection is sought, that 
the party applying is entitled to inspect them, and that they 
are in the possession or power of the other party. The Court 
shall not make such order for inspection of such documents 
when and so far as the Court shall be of opinion that it is not 
necessary either for disposing fairly of the suit or for saving 
costs. 


Served with notice.” — No order for inspection can bo made under this 
rule unless notice has been served under r. 15 (v). 

Sub*rule ( j). — This sub-rule provides for the inspection amongst others of docu- 
ments not disclosed in the affidavit of documents, and the Court may under this sub-rule 
direct a party to give inspection of such documents. The principle that an affidavit of 
documents is conclusive as to the documents sot forth therein [see p. 476 above] is no 
answer to an application under this sub-nile for inspection of documents not disclosed 
therein {w). 

Appeal. — No appeal lies under the Code from an order for inspection . Nor 
does an appeal lie under cl . 16 of the Letters Patent, for an order directing inspection to 
be given is not a judgment within the meaning of that clause {x ) . 


w) See KevaJdas v. Pestonji (1881) 6 Bom. 467. 
v) Mokendro v. Xshun Ohunder (1884) 10 Gal. 66 ; 

Dhajpt V. Ram Perthad (1887)'^14 Oal. 768. 
(u>) Ba$anta Oootnar v. Kumudini (1911) 88 


Oal. 428. 

(a;) Sonbai v. Ahmedbhai (1872) 0 Bom. H. C. 
898, Ahmed v. Ayethahai (1909) 11 

Bom. li. JEI. 248. 
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19 . [New. R. S. C., O. 31, r. I9A.] (i) Wliere inspec- 

^ ^ . tion of any business books is applied for, 

the Court may, if it thinks fit, mstead of 
ordering inspection of the ori^nal books, order a copy of any 
entries therein to be furnished and verified by the affidavit of 
some person who has examined the copy with the original 
entries, and such affidavit shall state whether or not there are 
in the original book any and what erasures, interlineations or 
alterations : Provided that, notwithstanding that such copy 
has been supplied, the Court may order inspection of the book 
from which the copy was made. 

(2) Where on an application for an order for inspection 
privilege is claimed for any document, it shall be lawful for the 
Court to inspect the document for the purpose of deciding as to 
the validity of the claim of privilege. 

(3) The Court may, on the applicatior of any party to 
a suit at any time, and whether an affidavit of documents shall 
or shall not have already been ordered or made, make an 
order requiring any other party to state by affidavit whether 
any one or more specific documents, to be specified in the 
application, is or are, or has or have at any time been, in his 
possession or power ; and, if not then in his possession, when 
he parted with the same and what has become thereof. Such 
application shall be made on an affidavit stating that in the 
belief of the deponent the party against whom the application 
is made has, or has at some time had, in his possession or 
power the document or documents specified in the application, 
and that they relate to the matters in question in the suit, or 
to some of them. 

Specific documeats.— To justify an application under sub-r. (3), the 
party making the application must in his affidavit name and specify, so that they can 
be identified, the particular documents of which he desires discovery. It is not sufficient 
to make a general affidavit based on a priori reasoning that certain classes of documents 
must be in his opponent’s possession or power (y). 


20 . fR- S. C., O. 31, r. 20, S. 135.] Where the party from 

Premature discovery. 7^°^ discovcry of any kind or inspection 
IS sought objects to the same, or any 
part thereof, the Court may, if satisfied that the right to 


(y) White V. Spafford^ Co. [1901] 2:J£. 241. 
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O. II 
r. 20-; 


, the discovery or mspection sought depends on the detennina- 
tion of any issue or question in dispute in the suit, or that 
for any other reason it is desirable that any issue or (mestion 
in dispute in the suit should be determined before deciding 
upon the right to the discovery or inspection, order that such 
issue or question be determined first, and reserve the question 
as to the discovery or inspection. 

Determination of Issue to decide upon rls:ht to Inspection. — ^The object 
of the rule is to enable the Court to decide an issue in a suit, as distinguished from the 
suit itself, for the purposes of discovery (*). See notes to r. 6. “Not sufficiently 
material at that stage,** p. 470 above. 

21. [R. S. C., O. 31, r. 21, S. 136.] Where any party fails 

to comply with any order to answer inter- 
ot^fOT^Sl^very. rogatories, or for discovery or inspection 
of documents, he shall, if a plaintiff, be 
liable to have his suit dismissed for want of prosecution, and if 
a defendant, to have his defence, if any, struck out, and to be 
placed in the same position as if he had not defended, and the 
party interrogating or seeking discovery or inspection may 
apply to the Court for an order to that effect, and an order 
may be made accordingly. 

Dismissal of suit* — ^This rule cannot be applied unless there has been 
an order for discovery or inspection (a). And even where such an order has been made, 
it is only when the default is wilful, and as a last resort, that the Court should dis- 
miss the suit or strike out the defence (6). If the parties concerned are purda-ruxshin 
ladies, this should be taken into account before making the order (c). 

Additional consequence of failure to answer or give Inspection. — 

Besides the oonsequences laid down in this rule, a party before a High Court who has 
failed to answer or give inspection is liable to be committed for contempt by that Court. 
This power has been conferred on Chartered High Courts by their Letters Patent (d). 
An order of committal for contempt is appealable according to the Bombay decisions (c), 
but not according to the Allahabad decisions (/). 

Appeal. — ^An appeal lies from an order under this rule [0. 43, r. 1, cl. (f)]. 

22. [New. R. S. C., O. 31, r. 24.] Any party may, at 

the trial of a suit, use in evidence any one 
teiwg«lorjM»twia.*“ or more of the answers or any part of an 
answer of tbe opposite party to interroga- 
tories without putting in the others or the whole of such 


(z) Ahmsdbhoy v. ViUleebhov (1882) 0 Bom. 572. 

(a) K%$han Lai v. SiOtan Singh (19161) 88 All. 5. 

(5) AzsrnnooOa v. Abd<ta (1^8) 0 Oal. 023 ; Sham 
Kishofs V. ShozT^hoomn (1880) 5 Oal. 
707 : Danvmier v. Meyer* (1888) W. N. 58; 


Haigh v. Baigh (1886) 81 0. D. 478. 

(c) BehaHMy,HalibaB%b%^lS&Q)SAll267. 
(a) Baeeanbhoy v. OouKuji (1888) 7 Bom. 1. 
(^ Navivalu )0 v. Narotam (1888) 7 Bom. 6. 

(/) Oodu V. Suraj Mai (1906) 27 AU. 880. 
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answer : Provided always that in such case the Court may look < 
at the whole of the answers, and if it shall be of opinion that 
any others of them are so connected with those put in that the 
last-mentioned answers ought not to be used without them, 
it may direct them to be put in. 


O. II, 

. 2’, 23. 


23. \Ne!W. R. S. C., O. 31, r. 29.] This Order shall apply 
to minor plaintiffs and defendants, and to 
Order to apply to minors. * the next friends and guardians for the suit 
of persons under disability. 

Prior to this rule the practice of the different High Courts as to discovery from minors 
and persons of unsound mind was not uniform. It is useless to note the decisions 
under the old code. 


ORDER XII. 

Admissions. 

1. [R. S. C., O. 32, r. 1.] Any party to a suit may o. 12, 

give notice, by his pleading, or otherwise *> 2. 
Notice of admission of in Writing, that he admits the truth of the 
whole or any part of the case of any other 
party. 

Different kinds of admissions. — The object of obtaining adnussions 
is to do away with the necessity of proving facts that are admitted [see Evidence Act, 

1872, 8. 68], Admissions are of three kinds, namely, — 

J. Admissions in pleading — 

(1) actual, that is, those contained in the pleadings (0. 7, r. 5), or in 

answer to interrogatories (0. 11, r. 22). 

(2) constructive, that is, those which are merely the consequence of the 

form of pleading adopted (O. 8, rr. S, 4, 5). 

II. A dmiaaions by agreement , 

III. Admiaaiona by notice. 

Admissions by notice are dealt with in this Order. 

The importance of admission consists in the fact that either party may, at any stage 
of the auit, move for judgment on the admissions made by the other side (r. 6). 

2. [R. S. C., O. 32, r. 2, S. 128.] Either party may call 

upon the other party to admit any docu- 
menta.‘“ ment saving all just exceptions ; and in case 

of refusal or neglect to admit, after such 
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O: .12, notice, the costs of provii^ any such document shall be paid 
rr. 2-6. party so neglecting or refusing, whatever the result 

of the suit may be, uMess the Court otherwise directs ; and no 
. costs of proving any document shall be allowed unless .such 
notice is given, except where the omission to give the notice 
is, in the opinion of the Court, a saving of expense. 

Admissions between co-defendants.— Admissions between co-defendants, 
to which the plaintiff is not a party, cannot be entered a« evidence against the plaintiff (g), 

3. [New. R* s. C., O. 32, r. 3.] A notice to admit docu- 

ments shall be in Form No. 9 in Appendix 
from of Notice. C, with such Variations as circumstances 

may require. 

4. [New. R- S- C., O. 32, r. 4.] Any party may, by notice 

m writing, at any time not later than nine 
Notice to admit facts. days before the day fixed for the hearing, 

call on any other party to admit, for the 
purposes of the suit only, any specific fact or facts mentioned 
in such notice. And in case of refusal or neglect to admit the 
same within six days after service of such notice, or within 
such further tim e as may be allowed by the Court, the costs 
of proving such fact or facts shall be paid by the party so 
neglecting or refusing, whatever the result of the suit may 
be, nnlp.qa the Court otherwise directs : Provided that any 
admission made in pursuance of such notice is to be deemed 
to be made only for the purposes of the particular suit, and 
not as an admission to be used against the party on any other 
occasion or in favour of any person other than the party giving 
the notice ; Provided also that the Court may at any time 
allow any party to amend or withdraw any adrnission so made 
on such terms as may be just. 


5. [New. R- S. C., O. 32, r. 5.] A notice to admit facts 
shall be in Form No. 10 in Appendix C, 
roim of admissions. admissions of facts shall be in Form 

No. 11 in Appendix C, with such variations as circumstances 
may require. 


6. [New. R- S. c., o. 32, r. 6.] Any party may at any 
stage of a suit, where admissions of fact 
Judgment on admissions, have been made, either on the pleadings, 
or otherwise, apply to the Court for such 


(V) Doddt V. Tuk* (188« 25 0. D. 517. 
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judgment or order as upon such admissions he may be entitled O* r. 6. 
to, without waiting for determination of any other question 
between the parties : and the Court may upon such appli- 
cation make such order, or give such judgment, as the Court 
may think just. 

Scope of the rule. — This rule is new. It is a reproduction of 0. 32, r. 6, of 
the English Rules. It enables either party at any stage of the suit to move for judg- 
ment on the admissions which have been made by the other side. Either party may, 
by availing himself of this rule, get rid of so much of the suit as to which there is no contro- 
versy (h). The rule, however, is permissive; it does not preclude a party, who does 
not avail himself of it and proceeds to trial in the ordinary way, from relying at the trial 
on the admissions made by the opposite party (*). 

** The Court may make such order or give such judgment as the Court 
may think just.” — A judgment on admissions is not a matter of right, but 
IS in the discretion of the Court. If a case involves questions which cannot be con- 
veniently disposed of on a motion under this rule, the Court may, in the exercise of its 
ditcretion, refuse the motion (j). 

There is no hard and fast rule that where the defendant admits part of the plaintih’s 
claim and denies the rest of the claim, the Court should, if it gives judgment under this 
rule for the plaintiff as to the portion of the claim admitted by the defendant, refuse 
to allow the plaintiff to proceed with the suit as to the remainder of his claim. If theie 
is a clear and unambiguous admission by the defendant as to part of the plaintiff’s claim, 
the Court has jurisdiction to enter judgment as to that part of the plaintiff’s claim, and 
it is in its discretion, having regard to the nature of the case and the allegations contained 
in tho pleadings and the admissions made in Court, whether it should allow the plaintiff 
to proceed to prove the remainder of his claim (jfc). A sues B for Rs. 6,800. admits 
that only Rs. 4,600 are due, and alleges as to the rest of .4 ’s claim that it was in res- 
pect of goods BS to which there was a separate arrangement between the parties. The 
issue as to the balance of A’s claim being an issue independent of the other part of the 
claim, the Court may pass judgment for A for Rs. 4,500, and give leave to A to prove 
his claim to the balance. It is clear that even if the issue as to the balance of A’s 
claim were decided in jB’s favour, it would not, having regard to R’s admission, reduce 
-4’s claim below Rs. 4,600 (1). 

In the United Telephone Co. v. Donohoe (m), the plaintiffs sued the defendant for in- 
fringement of a patent, claiming injunction and damages. The defendant admitted ten 
instances of infringement, but denied he hod committed any others. The plaintiffs there- 
upon moved for judgment upon the admissions in the pleadings. In the Court of first 
instanoe the Vice-Chancellor granted an injunction against infringement by the defen- 
dant of the plaintiff’s patent, but he refused on enquiry as to damages. The Court of 
Appeal held that the plaintiffs were entitled to an enquiry os to damages, but that it 
must be limited to the instances of infringement admitted ; and that the judgment 
having been obtained upon % motion for judgment upon the pleadings, the plaintiffs 


(A) Thorp V. Holdsworih (1870) 3 C. D. 037, 040. 

(t) Tildesleu v. Harper (1877) 7 0. D. 403. 

( j ) Mellor V. SxdeboUom (1877) 6 C. D, 342 ; Re 
Wriffht, Kirhee v. North [1896] 2 Oh. 747, 


tjt) Premsuk Das v. Udairam (1918) 46 Cal. 
138, 144 ; Andrews v. The Patriotic Assur 
ance Co. of Ireland (1880) L.B. 18 Ir. 116. 

(/) Premsuk Das v. Udairam (1918) 46 Cal. 138. 

(m) (1886) 81 O. D. 399 
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O. 12, r. 6. were bound to take the negative as well as* the affirmative allegations therein. Referring 
to this case, Sanderson, O.J., said in the Calcutta case cited above (n) that the 
question whether the Judge, who in the first instance heard the application, would have 
had jurisdiction to give judgment on the admissions and to allow the plaintifis to 
proceed to prove the rest of their claim as to the other alleged infringements, if such an 
application had been made, was not before the Court. 

Admissions on pleadings.* — ^Under this rule either party may move for 
judgment upon admissions of fact made on the pleadings or otherwise. Admissions 
in pleadings axe either actual or constructive. Actual admissions consist of 
facts expressly admitted either in x^eadings or in answer to interrogatories [0.11, 
r. 22]. The patent case cited in the preceding paragraph is an instance of actual 
admissions. Constructive admissions, on the other hand, are admissions which are 
inferred or implied from pleadings as a consequence of the fcxrm of pleading adopted 
[O. 8, rr. 3, 4, 6]. Constructive admissions usually arise where a defendant has not sx)eoifi- 
oally dealt with some allegation of fact in the plaint of which he does not admit the truth 
[0. 8, r. 3], for as we have seen, every allegation of fact in the plaint, if not denied sx)ecific- 
ally or by necessary implication, or stated to be not admitted in the written statement, 
vill be taken to be admitted except as against x)ersonB under disability [O. 8, r. 6]. Con- 
structive admissions also arise where a defendant denies an allegation of fact in the plaint 
evasively and does not answer the point of substance [O. 8, r. 4]. 

Illustrations. 

1. d, alleging that he and B having agreed to carry on certain business in partner- 
ship, draft articles of partnership were prepared and approved by B, and that they both 
thereupon proceeded with the partnership undertaking, sues B for a declaration that 
he and B were partners and claims that the partnership may be dissolved. B in his 
written statement admits that he agreed to enter into partnership as alleged, but adds 
that “ the terms of the arrangement between himself and the plaintiff were not definitely 
agreed upon as alleged.** This is an evasive denial of the fact of partnership (O. 8, r. 4), 
and it will therefore be construed as an admission by B of the partnership. A is therefore 
entitled under this rule to a decree for dissolution of partnership, without adducing any 
evidence to prove the partnership. But though the written statement will be construed 
aa an admission of the fact of i>artnership, it will not be construed as an admission of the 
terms of the partnership. B may therefore claim an inquiry by the decree as to the terms 
of the arrangement of partnership, and if such inquiry is claimed, the Court will 
direct it by its decree (o). 

2. A defendant, by his written statement, simply “ puts the plaintiff to proof of 
the several allegations in the plaint.** The denial not being sx)ecifio (O. 8, r. 3), the 
defendant will be deemed to have admitted the facts alleged in the plaint (0. 8, r. 5), 
BO as to entitle the plaintiff to a decree under this rule without adducing any evidence 
in support of his case (p). 

In applying the present rule in India, it is to be noted that, where a plaintiff applies 
for a decree upon constructive admissions in a written statement, the Court may in its 
discretion refuse to pass the decree, if it thinks, in the special ciroumstanoea of the case, 
that the defendant must not be held to have admitted facts not 8x>eoifioally denied in 
his written statement (g). See the proviso to r. 6 of O. 8, and notes thereto, p. 439. 


(a) Prmsuk Das v. Vdadram (1918) 45 Oal. 188. Qrsen v. Serin (1879) 18 0. B. 589. 

o) V. Holdsioorth (1876) 8 0. D. 687. (q) See for iiutanoe Maaho Psrsad v. Gajudhar 

(lO H(»rris V. GambU (1878) 7 0. D. 877 ; ItuUsr (1886) IX OaL 111, 11 I. A, 186 ; Natha V. 

V. Treffent (1879) 12 0. D. 758. See also Jodha (1884) 6 AU. 406. 
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An order on admissions on the pleadings will not be made, unless the admissions are D* 12^ r. 6. 
clecyr and unequivocal (r). Further, a plaintiff moving for judgment on admissions in 
the defendant’s written statement must have a clear case, and the mere admission by 
the defendant of a right asserted by the plaintiff, but which has in fact no existence in law, 
is not sufficient to entitle the plaintiff to a judgment establishing his right {s). 

Judgment upon admissions made otherwise than on pleadings. — A judg- 
ment may be given under this rule not only upon admissions made on the pleadings, 
but upon admissions otherwise made. The words “ or otherwise *’ in this rule are not 
confined to admissions made under r. 1 or r. 4 of this Order,, but are of general application, 
and Justify the giving of an immediate judgment when an admission is made by letter 
of facts which show that the defendant has no defence to the action if). A judgment 
may be given under this rule even upon a verbal admission where the same is clearly 
proved (u). 

Orders which may be made under this rule. — ^This rule “ was framed 
for the express purpose, that if there was no dispute between the parties, and if 
there was on the pleadings such an admission as to make it plain that the plaintiff was 
entitled to a particular order, he should be able to obtain that order at once upon motion. 

It must, however, be such an admission of facts as would show that the plaintiff is clearly 
entitled to the order asked for, whether it be in the nature of a decree, or a judgment, or 
anything else. The rule was not meant to apply when there is any serious question of 
law to be argued. But if there is an admission on the pleadings which clearly entitled 
the plaintiff to an order, then the intention was that he should not have to wait, but 
might at once obtain any order which could have been mode on an original hearing of 
the action ” (v). An order amounting to what is called a preliminary decree in this Code 
may appropriately be made under this rule upon a simple motion. Where such an order 
was applied for under the corresponding English rule by a plaintiff in a suit for partition, 
and the defendant contended that that would be giving a decree to the plaintiff, and that 
the plaintiff should wait until the action was set down for trial, the Court held that the 
plaintiff was entitled to an order directing the usual inquiries upon the admissions of the 
defendant, and that he was not bound to wait (m;) [0. 20, r. 18]. Such orders have also 
been made in administration actions (x) [0. 20, r. 13 j, in actions for dissolution of partner- 
ship (y) [O. 20, r. 16], in actions for partnership accounts {z) [O. 20, r. 16], in actions 
for accounts between principal and agent (a) fO. 20, r. 16], and in actions for the exe- 
cution of the trusts of a settlement (6). 

Practice. — Motions in England under the corresponding English rule are 
brought on upon an ordinary motion day after notice to the other side. As to form of 
application, see Baniell’s Ch. Forms, 270 The practice in England is, when an order is 
made amounting to what is called a preliminary decree in this Code, to adjourn the further 
hearing of the case without requiring any further prior hearing, the words generally 
used in the order being, ** and without requiring any further prior hearing than this 
motion of the said cause, the further hearing of the said cause is adjourned’* (c). See 
Seton on Decrees, Vol. I, p. 399, Form No. 6. 


(f) Landergan v. Feast (1886) 84 W. B, (Eng.) 
601; Euffhes v. Lonaon, Edinburgh and 
Glasgow Assurance Co. (1801) 8 Times 
81 ; Gilbert v. Smith (1876) 2 O. D. 

(8) OhiUon v. Corporation of London (1878) 7 
0. D. 786. 

it) suit V. Alien [1014] 1 Ch. 004. 

(u) Re Beeng [1804] 1 Oh. 400 [order directing 
iMiyment into Court]. 

(V) Gilbert v. Smith (1876) 2 O. D. 686, 688-680, 


per Melish, L. J. 

) 0x0^ v. Smith (1876) 2 C. D. 686 ; Burnell 
V. jBwmsW (1879) 11 O. D. 213. ^ 

\ Re Barker, Hetherington v. Longrigg (1878) 
10 O. D. 162. 

► Thorp V, Boldsworth (1876) 8 0. D. 637. 

Turguand v. WUson (1876) 1 0. D. 86. 

) Rumsey v. Reads (1876) i C. D. 643. 

) Bennett v. Moore (1876) 1 0. D. 602. 

I Bennett v. Moore (1876) 1 C. D. 602. 698; 
Gilbert v. Smith (1876) 2 0. D. 686, 688-690. 
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O. 12, ** At any stas:e.*’ — A plaintiff may move for judgment upon admissions in the 

rr. 6-9. written statement at any stage of the suit, and notwithstanding that he has joined issue 
on the defence (d). 

Co-plaintiffs. — An application under this rule for an order against a defendant 
on admissions of fact must be made by all the plaintiffs, and not merely by some of them. 
If the application is made by some of the plaintiffs only, it must be refused (e). 


Withdrawal of admission. — ^Whore it is shown that an admission was made 
by mistake, the party may be allowed to amend his pleading under 0. 6, r. 17, for the 
purpose of withdrawing it upon such terms as to the Court may appear just (/). 


7. [New. R. s. c., o, 32, r. 7.] An aj6B.davit of the 
pleader or his clerk, of the due signature 

Affidavit of signature. « , . . ^ ^ « 

oi any admissions made m pursuance oi 
any notice to admit documents or facts, shall be sufficient 
evidence of such admissions, if evidence thereof is required. 


8. [New. R- S. c., o. 32, r. 8.] Notice to produce 

documents shall be in Form No. 12 in 
inents!“ Appendix C, with such variations as cir- 

cumstances may require. An affidavit of 
the pleader, or his clerk, of the service of any notice to pro- 
duce, and of the time when it was served, with a copy of the 
notice to produce, shall in all cases be sufficient evidence of the 
service of the notice, and of the time when it was served. 

Notice to produce documents. — It is always desirable, when a document 
is in the possession or power of the opposite party, to give him notice to produce the 
same, for unless such notice is given, secondary evidence of the document cannot be 
given : see Indian Evidence Act, 1872, s, 66, cl. (a), and s. 66. 

9. [New. R- S. C., O. 32, r. 9.] If a notice to admit 

or produce specifies documents which are 
not necessary, the costs occasioned thereby 
shall be borne by the party giving such notice. 

See rr. 2 and 8 above. 


OKDER XIII. 


Production, Impounding and Return of Documents. 

0.13, r. 1. \. [Ss. 138, 140] (1) The parties or their pleaders shall 

produce, at the first hearing of the suit, 
all the documentery evidence of every 
description in their possession or power, 


(d) Broiwn v. Pearson (1882) 21 0. D. 716. 

(#) Re Wright Kirke v. North [1896] 2 Ch. 747. 


(/) HoUis V. Burton [1892] 8 Ch. 226. 
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on which they intend to rely, and which has not already o. 13, 
been filed in Court, and all documents which the Court has rr. 1-3. 
ordered to be produced. 

(2) The Court shall receive the documents so produced ; 
provided that they are accompanied by an accurate list thereof 
prepared in such form as the High Court directs. 

* ‘Shall produce at the first hearing.*' — ^Thia rule doea not exclude the dis- 
cri'tion of the Court to receive documentary evidence at a subsequent stage of the 
proceedings (g). See r. 2 below. 

Form of Hat of documents produced by parties. — See App. H, Form no. 5. 

2. [S. 139.] No documentary evidence in the posses- 

sion or power of any party which should 
of ha VC been but has not been produced in 

accordance with the requirements of rule 1 
shall be received at any subsequent stage of the proceedings 
unless good cause is shown to the satisfaction of the Court for 
the non-production thereof ; and the Court receiving any such 
evidence shall record the reasons for so doing. 

“Unlessgood cause is shown." — This rule has been enacted to prevent fraud 
by the late production of suspicious documents. But no suspicion can attach to certified 
copies of public documents, such os records of Goverumenr* or records of judicial proceed- 
ings. Such copies therefore may be received in ovidonco though thov have not been 
produced at the first hearing (h). The rule, however, is not confined to public documents 
only. The Court may, in its discretion, admit other documents also at a subsequent 
stage of the proceedings ( i ). See notes to r. 1 above. 

Appeal. — The fact that further documentary evidence is admitted after the fii-st 
hearing is not a good ground of appeal (J). Nor can an appellate Court rojoct evidence 
admitted by the Court of first instance simply on that ground {k), 

3. [S. 140.] The Comt may at any stage of the suit 

reject any document which it considers 
ortaidmiSbio'doSX" irrelevant or otherwise inadmissible, re- 
cording the grounds of such rejection. 

Rejection of inadmissible documents. — Questions as to the admissibility of 
evidence should bo decided as they arise, and should not bo reserved until judgment 
in the case is given (1). 


(g) Imambandi v. Mutsaddi (1918) 45 I. A. 73, 
80-81, 46 Cal. 878, 888-889. 

{h) Itanohhod v. Secretary of State (1898) 22 Bom. 
173 ; Talewar Singh v. Bhagwan Das 
(1908) 12 0. W. N. 812. 

(t) See Imambandi v. Mutsaddi (1918) 46 1. A. 


78, 81, 45 Cal. 878, 889. 

(J) Qoskain v. Rickmunee (1869) 12 W. B. P. 
C. 82. 

(ft) Minakshi v. Vdu (1895) 8 Mad. 373. 

(1) Jadu v. Bhabotoran (1890) 17 Cal. 173; Rainji- 
bun V. Oghore Nath (1898) 26 Cal. 401. 
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O. 13, When a Court is doubtful as to whether a document is admissible or not, and its 

Pf, 3*3* deoision is open to appeal, it is better to admit than to exolude the document ( ta). 

4 . [S. 141.] (1) Subject to the provisions of the next 

following sub-rule, there shall be endorsed 
ou every doouiuent which has been adnut- 
ted in evidence in the suit the following 
particulars, namely : — 

(a) the number and title of the suit, 

(&) the name of the person producing the document, 

(c) the date on which it was produced, and 

(d) a statement of its having been so admitted ; 

and the endorsement shall be signed or initialled by the Judge. 

(2) Where a document so admitted is an entry in a book, 
account or record, and a copy thereof has been substituted 
for the original under the next following rule, the particulars 
aforesaid shall be endorsed on the copy and the endorsement 
thereon shall be signed or initialled by the Judge. 

** Or initialled.'' — ^These words which occur after the word “ signed ” in sub- 
rr. (1) and (2), are new. 

*• 3hall be endorsed.” — The rule as to endorsement of documents admitted in 
evidence must be strictly followed. In Sadik Husain Khan v . Hashim Ali Khan (n), 
where some of the documents were not so endorsed, the Judicial Committee said: 
“ Their Liordships, with a view of insisting on the observance of the wholesome provi- 
sions of this rulop will, in order to prevent injustice, be obliged in future on the hearing 
of Indian appeals to refnse to read or permit to be used any document no 
indorsed in the manner required.” 

5. [S. I4IA.] (1) Save in so far as is otherwise pro- 

vided by the Bankers’ Books Evidence 
Bndonemente on copies Act, 1891, whcre a documeut admitted in 
re^dsl evidence in the suit is an entry in a letter- 

book or a shop-book or other accoimt in 
current use, the party on whose behalf the book or account 
is produced may funush a copy of the entry. 

(2) Where such a document is an entry in a public 
record produced from a public office or by a public officer, 


(M) Kali KUhort v BAtuon (1891) 18 Cal. 201, I (n) (1918) 48 1. A. 212, 287, 88 AU. 827, 884. 
17 1. A. 169. I 
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or an entry in a book or account belonging to a person other O* 13, 
than a party on whose behali the book or account is produced, 
the Court may require a copy of the entry to be furnished — 

(а) where the record, book or account is produced on 

behalf of a party, then by that party, or 

(б) where the record, book or account is produced in 

obedience to an order of the Court acting of its 
own motion, then by either or any party. 

(3) Where a copy of an entry is furnished under the fore- 
going provisions of this rule, the Court shall, after causing 
the copy to be examined, compared and certified in manner 
mentioned in rule 17 of Order VII, mark the entry and cause 
the book, account or record in which it occurs to be returned 
to the person producing it. 

Bankers’ Books Evidence Act. — See notes to 0. 7, r. 17, p. 436 above. 

Stamp. — A copy or extract from an entry in an account book filed under the 
provisions of this rule and rule 7, does not require any stamp (o). 

6. [s. 142.] Where a document relied on as evidence 

by either party is considered by the Court 
Kndoreements on docu- to be inadmissible in evidence, there shall 
sibie m evidence. be endorsed thereon the particulars men- 

tioned in clauses (a), (b) and (c) of rule 4, 
sub-rule (1), together with a statement of its having been re- 
jected, and the endorsement shall be signed or initialled by 
the Judge. 

“ Or Initialled.” — These words are now. 

7. [s. I42A.] (1) Every document which has been ad- 

mitted in evidence, or a copy thereof 
Beoording of admitted where a copv has been substituted for the 

and return of rejected docu- • ... i i n p i r 

menu. Original under rule 5, shall form part oi 

the record of the suit. 

(2) Dociunents not admitted in evidence shall not form 
part of the record and shall be returned to the persons respect- 
ively producing them. 


(o) Kattur v. FaHHa (1002) 26 Bom. 622. 
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O. 13, 8. [s. 143.] Notwitlistanding anything contained in rule 

5 or rule 7 of this Order or in rule 17 of 

cotirt may order any do- Order VII, the CouTt may, if it sees sufficient 
onment to be Impounded. cause, direct any document or book produc- 
ed before it in any suit to be impounded 
and kept in the custody of an officer of the Court, for such 
period and subject to such conditions as the Court thinks fit. 

9. [s. 144.] (1) Any person, whether a party to the 

suit or not, desirous of receiving back any 
me^^ admitted docu- ^ocument producc^ by him in the suit and 
placed on the record shall, unless the docu- 
ment is impounded under rule 8, be entitled to receive back 
the same. 

(a) where the suit is one in which an appeal is not 
allowed, when the suit has been disposed of, 
and 

(&) where the suit is one in which an appeal is allowed, 
when the Court is satisfied that the time for 
preferring an appeal has elapsed and that no 
appeal has been preferred or, if an appeal has 
been preferred, when the appeal has been dis- 
posed of : 

Provided that a document may be returned at any time 
earlier than that prescribed by this rule if the person applying 
therefor delivers to the proper officer a certified copy to be 
substituted for the original and undertakes to produce the 
original if required to do so : 

Provided also that no document shall be returned which, 
by force of the decree, has become wholly void or useless. 

(2) On the return of a document admitted in evidence, a 
receipt shall be given by the person receiving it. 

The words “and undertakes to produce the original if required to do so“ are new. 

10. [s. 137.] (1) The Court may of its own motion, 

„ ^ . . and may in its discretion upon the appHca- 

Court may send for . « r ii i- i 1 

papers from its own records tlOll OI anV OI the paitieS tO a SUlt, SenCl 
or from other Courts. - t p 

tor, either from its own records or from 
any other Court, the record of any other suit or proceeding, 
and inspect the same. 
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(2) Every application made under this rule shall (unless O. 13, 

the Court otherwise directs) be supported by an affidavit ** 

showng how the record is material to the suit in which the 
application is made, and that the applicant cannot without 
unreasonable delay or expense obtain a duly authenticated copy 

of the record or of such portion thereof as the applicant 
requires, or that the production of the original is necessary 
for the purposes of justice. 

(3) Nothing contained in this rule shall be deemed to 
enable the Court to use in evidence any document which 
under the law of evidence would be inadmissible in the suit. 

11 . [s. 145.] The provisions herein contained as to 

Provisions as to doeu- ^ocuments shall, SO far as may be, apply 
mente applied material Ob- to all othei material objects producible as 
evidence. 

Additional rules framed by the Allahabad High Court, under s. 

I — Seo Appendix V below. 


ORDER XIV. 

Settlement of Issues and Determination of Suit on 
Issues of Tmv'. or on Issues agreed upon. 

1 . [s. I46-] (1) Issues arise when' a material proposi- O. 14, r. I 
Framineoi issues. tiou of fact Or law is affirmed by the one 
party and denied by the other. 

(2) Material propositions are those propositions of law 
or fact which a plaintiff must allege in order to show a right 
to sue or a defendant must allege in order to constitute his 
defence. 

(3) Each material prpposition affirmed by one party and 
denied by the other shall form the subject of a distinct issue. 

(4) Issues are of two lands : {a) issues of fact, {h) issues 

of law. 

(6) At the first hearing of the suit the Court shall, after 
reading the plaint and the written statements, if any, and 
after such examination of the parties as may appear neces- 
sary, ascertain upon what material propositions of fact or of 
law the parties are at variance, and shall thereupon proceed 
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I 

0. 14, r.l. to frame and record the issues on which the right decision of 
the case appears to depend. 

\ 

(6) Nothing in this rule requires the Court to frame and 
record issues where the defendant at the first hearing of the 
suit makes no defence. 

Of the framing of issues. — ^The plaint and written statement in a suit are called 
%HtadingA (O ♦!, r. 1). Section 68 of the Evidence Act enacts tha^t no fact need be proved 
at the hearing which a party has admitted by his pleadings^ i^le^.the Court requires 
proof thereof. Admissions on pleadings may be either actual or constructive (O. 8, 
rr. 3, 4, 6). lames are to be framed in respect only of thosa* facts which have been 
denied or not admitted. Issues, however, are not to be framed oh all points in (dispute be- 
tween the partios,but on those points only on which thS^ right decision of the case depends. 
The practice of raising issues which do not state the' main questions in the suit, but 
only various avhaidiary matters of fact upon which there is not agreement between the 
parties, is embarrassing, and must be avoided (p). When an issue is framed as to a proposi- 
tion of fact, it is said to be an issue of fact ; when an issue is framed as to a proposition 
of law, it is said to be an issue of law. Thus if A sues B for d&niages for breach of a 
contract, and B pleads by his written statement (1) that the contract is void as being 
againqyt public policy, (2) that no damages have been sustained by A by reason of the 
breach, (3) that the Court has no jurisdiction to try the suit, and (4) that the claim is 
time-barred, the following issues will be framed : — 

(1) whether the agreement is a valid and binding contract ? 

(2) whether A has sustained any damages by reason of the breach of the contract? 

(3) whether the Court has jurisdiotion to entertain the suit ? and 

(4) whether the claim is barred by hmitatiou ? ' ' 

Of the above issues, the first is an issue of mixed law and fact, the second is an issue 

of fact, and the third and fourth are issues of law. No issue should be framed as regards 
the breach of the agreement, for the breach is not denied by B, 

In a recent case Scott, C. J., said ; “ In my opinion issues should be confined to 

questions of law arising on the pleadings and such questions of fact as it would be neces- 
sary for the Judge to frame for decision by the iury in a jury trial at nisi 'prim in 
England ” (g). 

Object of framing Issues. — The object of framing issues is to direct 
the attention of the parties to the principal questions on which they are at variance, 
as also to bring such questions clearly before the Court, so that the Court may know 
which questions it has to determine to decide the case. Besides this, there is another 
advantage that attaches to the system of framing is|ues, namely, the exclusion of irrele- 
vant evidence. As stated by their Lordship of the Privy Council, ” Whatever system 
of pleading may exist, the sole object of it is that each side may be fully alive to the 
questions that are about to be argued, in order that they may have an opportunity of 
bringing forward'suoh eoidenee as may be appropriaU to the iaauea *\r). All evidence must 
be relevant to the issues. No evidence should be admitted that is foreign to the issues. 
Hence great care should be taken in framing issues. They must not be too general 


(p) West End Watch Co. v. Bema Watch Co, (19X0) 
86 Bom. 426. ' ^ 

q) (1910) 86 Bom. 426, iupra. 


j (r) Sayad Muhammad v. Fatteh Muhammad 
(1896) 22 Cal. 824, 880, 22 I. A. 4; Mutta- 
1 yan v. Sanffi/i(1882) 12 0. L.E. 160,174. 
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and they must be framed in suoh a way that the atfiention of the parties may be suffioi- O. 14, r. I» 
ently directed to the main questions of fact necessary to be decided, so that it may not 
be open to them to say that they were prevented from adducing evidence by the form 
of issues (s). 

Where a material fact In the plaint is ^*not denied either specifically 
or by necessary mpllcatlon ’’ In the written statement. — material 
fact alleged in a plaint may either be (1) admitted, or (2) not admitted, or (3) denied 
in the written statement, or (4) it may neither be admitted nor denied. If it is admitted 
no issue is to be framed on it. If it is not admitted or if it is denied, the Court must 
frame an issue upon it. If it is neither admitted nor denied, it shaU, by virtue of the 
provisions of O. 8, taken to bo admitted (t). But the rigour of O. 8, r. S, is 

considerably relaxed hf (khe proviso to that rule, and the Court may in special oases require 
the plaintiff to prove it in the ordinary way (u), in which case an issue must be framed. 

“ The duty of raising issues rests under the Code of Civil Procedure on the Court, 
and it would be unsafe to presume- from the f ailure of the Court to raise the necessary 
issues an intention of the defendant to admit the facts which the plaintiff was bound 
to prove ** (v). 

Where a material alleg:ation In the plaint is ** dented in the written 
statement, but no issue is framed In respect thereof. — Where a material 
fact stated in the plaint is denied in the written statement, the Court must frame an 
issue on the fact denied. What is the Consequence if no issue is framed on the fact ? 

The answer depends on the following oonsideratjpns. If, though no issue is framed 
on the fact, the parties adduce evidence on the fact and discuss it before the Court, 
and the Court decides the point, as if there toas an issue framed on it, the decision will 
not bo set aside in appeal on the ground merely that no issue was framed on the fact. 

The reason is that mere omission to frame an issue is not fatal to the trial of a suit (u;). 

But if the point denied in the written statement is not tried at all, or where it is tried, 

^t is tried imperfectly so 8is to cause failure of justice, the case will in appeal bo remanded 
for a re-trial after framing the necessary issue {x). In other words, omission to frame 
an issue is an irregularity which may or may not affect the disposal of a suit on the 
merits. If it does, the appellate Court should remand the case for a now trial to the 
lower Court after framing the necessary issue. If it does not, the appeUate Court should 
not remand the case (s. 99). In Mitna v. Syud Fuzl (y) their Lordships of the Privy 
Council said : — 

“ In this case the omission to raise the issues was brought before the notice of the 
appellate Court ; the appellate Court expressed its regret, and their Lordships are glad 
to observe that it did express its regret, that the Principal Sudder Ameen had omitted 
to settle the issues. The [appellate] Court, however, nevertheless conceived that It was 
not under any positive obligation to remand the case : but seeing that the parties had 
gone to trial knowing what the real question between them was, that the evidence had been 
taken, and that the conclusion had been in the opinion of the appellate Court correctly drawn 
from that evidence, they thought it within their competence to aflBrm that decision without 
sending the case back for a re -trial. Their Lordships sitting here are not prepared to 
say that the Court had not power to do so under the 354th section [now O, 41, r. 25] 


(«) OdUxgwppa v. Jirbuthnot (1876) 14 B. X. R. 
116, 1 I. A. 268, 

(0 Bee Apajt V. Apt* (1902) 26 Bom. 735. 

(u) NfOha V. (1884) 0 AU. 406 ; Anunt- 

moyes v. Shesb Ckundsr (1862) 9 M. I. A. 
SOX ; Madho Pmad v. Qajudhar (1885) 11 
^ ^ Oal. Ill, 118, 11 1. A. 186. 

(r) Qanoo v. Skri Dsv Sidheswar (1902) 26 Bom. 
32 


360. 

(w) Mitna v. Syud Fuzl (1870) 13 M. I. A. 673; 

Katchekaleyana v. Kachivijaya (1869) 12 
M. I. A. 496; Balrntdcund v. Dalu (1903) 
25 All. 498; Chandra Kunwar v. Narpat 
Singh (1907) 29 All. 184, 34 I. A. 27 

(x) Rewan v. Jankee (1866) 11 M. I. A. 26. 
iy) (1870) 18 M. I. A. 678, 683. 
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O. !4, of the Gvil Procedure Code. Their Lordehipa think that, under all the circumstancea of 
rr. 1-3 the case, aubatantial justice having been done, there has not been that fatal mia<trial of 
’ the cause which vitiates all the proceedings and renders a new trial necessary.” 

Wrong issue. — If the first Court frames and tries wrong issues, the appellate Court 
should lay down the proper issues, and remand the case for a new trial ( 2 ). It is, however, 
different where the first Court frames a wrong issue for decision, but it appears from 
the judgment that there is a finding on the point which would have been raised if 
the correct issue had been framed. In such a case the appellate Court may not 
remand the case (a). 

^ Issue where case disclosed In evidence Is different from that disclosed 
In plair t. — If a case not alleged by the plaintiff in his plaint is disclosed in the evidence, 
the Court ought not to allow the plaintiff to set up that case without raising a specific 
issue on it, and giving the defendant an opportunity of meeting it (6). 

2 . [s. 146, 6th para.] Where issues both of law and of 

fact arise in the same suit, and the Court 
is of opinion that the case or any part 
thereof may be disposed of on the issues 
of law only, it shall try those issues first, and for that purpose 
may, if it thinks fit, postpone the settlement of the issues of 
fact until after the issues of law have been determined. 

The words “ or any part thereof ” are now, 

3. [s. 147.] The Court may frame 
Material, from which the issues ftom all or any of the following 

iMuos may be framed. materials 1 

(a) allegations made on oath by the parties, or by any 
persons present on their behalf, or made by 
the pleaders of such parties ; 

(fe) allegations made in the pleadings or in answers to 
interrogatories delivered in the suit ; 

(c) the contents of documents produced by either 
party. 

Issues must not be inconsistent with pleadings,— It is a funda- 
mental rule of law that the decision in a suit “ should be founded upon a case either 
to be found in the pleadings, or involved in or consistent with the case thereby made.” 
And since the decision in a suit proceeds upon the findings of issues in that suit, it follows 
that the issues must in all cases be consistent with the pleadings. Where issues arc 
framed from the pleadings, there is no danger of their being inconsistent with the plead- 
ings (c). It is in framing issues from the other materials indicated in the rule that care 
should be taken that the issues are not inconsistent with the pleadings (d). Thus if A 

(z) Beet Chunder v. Tarinee (1809) 11 W. E, (c) Eehen Chunder v. Shama Churn (1860) 11 M. I. 
20. A. 7 ; Joytara v. Mahomad (1884) 8 Oal. 976. 

(a) Viihnu v. Ganesh (1897) 21 Bom. 326. (d) Modhe v. Dongre (1881) 6 Bom. 609 ; Ne- 

(b) Panuhram y.Mxraji (1896) 20 Bom. 669. hora v. Badha (1880) 6 Cal. 64. 
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sues J5 to set aside a document on the ground that it was not execute by him and that O. 14 
it is a forgery, the Court should not raise an issue as to whether the document was rr, 3-5,. 
exeauied under coercion or undue influence, fhe latter issue pre-supposes that the docu- 
ment was executed, while the plaintifPs case as set up in the plaint is that it was not 
executed by him at all (e). But the plea that the document in suit was obtained by the 
defendant by fraud is not inconsistent with the plea that it was obtained by undue 
influence. Therefore where fraud is pleaded in the plaint, and the plaintiff’s counsel 
alleges at the hearing that the plaintiff was subjected to' undue influence, the Court may 
allow issues both as to fraud and undue influence (/). 

Appeal. — ^No appeal lies from an order refusing to frame an issue asked for by 
a party to a suit ( 7 ). 

It was held by the High Court of Madras in one case that an appeal lies under cl. 
l5 of the Letters Patent from an order made at the settlement of issues flxing a distan 
date for the hearing of the suit (A). But this decision has been disapproved in later 
cases (»). 

4. [s. 148.] Where the Court is of opinion that the 

court may examine be correctty framed without 

before” naming usum™*" examination of some person not before 

the Court or without the inspection of some 
document not produced in the suit, it may adjourn the framing 
of the issues to a future day, and may (subject to any law 
for the time being in force) compel the attendance of any 
person or the production of any document by the person in 
whose possession or power it is by summons or other process. 

6. [s. 149.] (1) The Court may at any time before 

passing a decree amend the issues or frame 
and strike out Issues. additional issues on such terms as it thinks 
fit, and all such amendments or additional 
issues as may be necessary for determining the matters in 
controversy between the parties shall be so made or framed. 

(2) The Court may also, at any time before passing a 
decree, strike out any issues that appear to it to be wrongly 
framed or introduced. 

Sub-rule (i).— The first part of sub-rule ( 1 ) leaves it to the discretion of the 
Court to amend the issues or frame adfiitional issues as appears from the word “ may,»» 
while the latter part makes it imperative on the Judge to amend the issues and frame 
additional issues as appears from the word “ shall ” (j). 


<«) V. Muhammad (1888) 10 All. 

, hdahomed Bak»h v. Hooaeini (1888) 

P I- 81. 

Muhammad Ibrahim v. UmatuUah Jan (1917) 
Eec., no. 90, p. 860. In this case 
not only no amendment of the pleadings 
WM directed, but one consolidated iMue was 
mlowed to be raised comprising pleas 
both of fraud and undue Influence—a 


highly objectionable procedure indeed. 

(g) Ebrahim v. Fuckhrunniaaa (1878) 4 Cal. GSi; 

Ttdjaram v. Alagappa (1910) 36 Mad. 1. 

(A) R. V. it, (1891) 14 llad. 88. 

(t) Durga Praaad v. MaUikarjuna (1901) 24 

Mad. 368, 369; Tuljaram v. Alaaoma 
(1910) 86 Mad. 1, 8. 19. 

(j) Shamu Patter v. Abdul Kadir (1912) 36 

Mad. 007, 39 I. A. 218. 
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O. 14, May amend the issues or frame additional issues.^A Judge mo/y, 
rr« 5. 6. uad,^ the first part ol sub-role (1)^ amend an issue or frame an additional issue, even 
if the iBSue proposed to be added or ai^ended relates to a matter not disclosed by the 
pleadings. This, however, can only be done under special circumstances, when no 
infostioe would be done to either party (k). It follows from this that a Judge should 
not frame any additional issue so as to make for either party a ease which he had no 
intention of making for himself (2). Nor should he frame an additional issue so as to 
convert a suit or defence of one character into a suit or defence of a different and in- 
consistent character. Thus if A sues B for damages for wrongful occupaiioh of hie landt 
treating B as a trespasser, he should not be allowed to raise an additional issue claiming 
rent of the land from B, treating him as his tenant (m). But if a suit is brought on a 
mertgage, and it transpires at the hearing that the witnesses to the mortgage deed were 
not present at its execution, but had put their names on the document on the acknow - 
lodgment by the executant of his signature, it is perfectly competent to the Judge to 
frame an additional issue as to whether the deed of mortgage was valid under s. 69 of 
the Transfer of Property Act, though the invalidity of the deed is not sot up as a defence 
in the written statement. Every Court trying civil causes has inherent jurisdiction to 
take cognizance of questions which cut at the root of the subject-matter of controversy 
between the parties (n). 

At any time before passing the decree. — An additional issue may be raised 
even after the close of the arguments on the case (o). 


6. [S. 150.] Where the parties to a suit are agreed 
„ ^ ^ , as to the question of fact or of law to be 

m.y by agreement be decided betweeu them, they may state the 

stated In form of Issues. • j? r • *' i * 

same m the form of an issue, and enter 
into an agreement in writing that upon the finding of the 
Ck)urt in the affirmative or the negative of such issue, — 


(а) a sum of money specified in the agreement or to be 

ascertained by the Court, or in such manner 
as the Court may direct, shall be paid by one 
of the parties to the other of them, or that one 
of them be declared entitled to some right 
or subject to some hability specified in the 
agreement ; 

(б) some property specified in the agreement and in 

dispute in the suit shall be delivered by one 
of the parties to the other of them, or as that 
other may direct ; or 

(c) one or more of the parties shall do or abstain^ from 
doing some particular act specified in the agree- 
ment and relating to the matter in dispute. 


(k) Nshorav, Radha (1880) 6 Cal. 64. 

(2) Naro Sari v. JinpumaiMi (1874) 11 Bom. 
160, 164. 

(m) Narayan v. SaH (1880) 18 Bom. 664. 


{n) Shamu Patter v. Abdul Kadir (1012) 85 Mad. 
607, 891. A. 218. 

(o) Shamu PaUer y, Abdul Kadir (1012) 36 Mad. 
607, 611-612,301. A. 218. 
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Form. — ^As to form of agreement forissijea to bo tried, see App. H, form No. 1. 

Court, if satisfled that 7. [S. 151.] Where the Court is 

satisfied, after making such inquiry as it 

judgment. proper,— 

(a) that the agreement was duly executed by the 
parties, 


(6) that they have a substantial interest in the decision 
of such question as aforesaid, and 

(c) that the same is fit to be tried and decided, 


it shall proceed to record and try the issue and state its finding 
or decision thereon in the same manner as if the issue had 
been framed by the Court; 

and shall, upon the finding or decision on such issue 
pronounce judgment according to the terms of the agreement ; 
and, upon the judgment so pronounced, a decree shall follow. 


OEDER XV. 

Disposal of the Suit at the first hearing. 

1, [S. 152,] Where at the first hearing of a suit it 
Partfe.„ 0 t«ti»ue. appears that the parties are not at issue 

on any question of law or of fact, the 
Court may at once pronounce judgment. 

2. [S. 153.] Where there are more defendants than 

one, and any one of the defendants is nbt 
not at at issue with the plaintiff on any question 

of law or of fact, the Court may at once 
pronounce judgment for or against such defendant and the 
suit shall proceed only against the other defendants. 

Admission of claim by one of several defendants. — A sues B and C upon 
a promissory note jointly passed by them, B appears and admits the claim, and 
a decree is passed against him. The decree against is no bar to the further pro - 
seoution of the suit against C (p). See notes to O. 1, r. 0, “ Joint liability on a contract,” 
p. 346 above. 


8. [s. 154.] (1) Where the parties are at issue on 

partie8»tiMne some qucstion of law or of fact, and issues 

have been framed by the Court as here- 
inbefore provided, if the Court is satisfied that no further 


O.SI4, 
rr. 6, 7. 


O. 15, 
rr. 1-3. 


(p) JHeJb V. Dhuftji (1001) 25 Bom. 378. 
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argument or evidence than the parties can at once adduce 
rr. 3, 4. jg recjuired upon such of the issues as may be sufficient for the 
decision of the suit, and that no injustice will result from 
proceeding with the suit forthwith, the Court may proceed 
to determine such issues, and, if the fin din g thereon is suffi- 
cient for the decision, may pronounce judgment accordingly, 
whether the summons has been issued for the settlement of 
. issues only or for the final disposal of the suit. 

Provided that, where the summons has been issued for 
the settlement of issues only, the parties or their pleaders are 
present and none of them objects. 

(2) Where the finding is not sufficient for the decision, 
the Court shall postpone the further hearing of the suit, and 
shall fix a day for the production of such further evidence, 
or for such further argument as the case requires. 

4. [S. 155.] Where the summons has been issued for 

the final disposal of the suit and either 
deMe!"® pKxJnc* evi- party fails without sufficient cause to 
produce the evidence on which he relies, 
the Court may at once pronounce judgment, or may, if it 
thinks fit, after framing and recording issues, adjourn the 
suit for the production of such evidence as may be necessary 
for its decision upon such issues. 


ORDEE XVT. 

Summoning and Attendance of Witnesses. 

o. 16, r. I. I. [S. 159.] At any time after the suit is instituted 

the parties may obtain, on application to 
^he Coi^ or to such officer as it appoints 
docnmente. m this behalf, summonses to persons whose 

attendance is required either to give evi- 
dence or to produce documents. 

Difference between the old section and the present rule.— This 
rule oorresponde with s. 169, C. P. C., 1882, except as to the time for application for 
witneM-aummonB, for which see next paragraph. 
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Time for appllcatfon for witness>8Umivons> — Under s. 159 of the O. 16, 

Code of 1882> the application for summonses to witnesses was to be made after the sum- rr. 1,2- 
mons was delivered or sent for service on the defendant and before the day fixed in the 
summons for the appearance of the defendant. Under the present rule, the application 
may be made at any time after the institution of the suit. 

Whether witness summons can be refused — A party is entitled as of right 
to summonses to witnesses (q). So long as the application is made after the institution 
of the suit, the Court is bound to issue the summons. It does not matter that the party 
had himself originally imdertaken to bring bis witnesses and has failed to do so (/*). Nor 
does it matter that the application is made at such a late stage of the proceedings 
that the witnesses cannot be present in Court before the final disposal on the suit {s). 

The Court may in either of these oases refuse to adjourn the hearing for the attendance 
of the witnesses, but it has no power to refuse to issue summonses (t). The only case in 
which the Court has power to refuse to issue summonses is where the application is not 
made bona fide, as where a decree -holder attaches property belonging to a muth, and., on 
the head of the muth objecting to the attachment, applies to summon him as his own 
witness with the sole object of putting pressure upon him, by requiring his personal 
attendance in Court, to relinquish his claim. In such a case the Court may, in the exer- 
cise of its inherent power to preveno the abuse of its own process [s. 151], refuse to issue 
the summons (<i). 

Remedy of party when witness-summons refused. — Where a party 
applies for summonses to witnesses, but the appheation is refused, he cannot appeal from 
the order of refusal. He must wait until the suit is disposed of, and if the decree in the 
suit goes against him, he may appeal from the decree, and set forth the refusal of the 
lower Court to issue summonses as a ground of objection in the memorandum of appeal 
(s. 105). If the appellate Court finds that the refusal has injuriously affected the decision 
of the case, it may set aside the decree, and direct the lower Court to issue the summonses ; 
but if it finds that the refusal has not injuriously affected the decision, it should not inter- 
fere with the decree {v) [ see s. 99 ]. 

Form of summons to witnesses.— See Schedule I, App. B, No. 13. 


2. [S. 160.] (1) The party applying for a sunamons 

shall, before the summons is granted and 
Expends of witnoBs to be witMn a period to be fixed, pay into Court 

paid into Court on applying i ^ j , ,1 

for aummona. sucJi a suiH oi money as appears to the 

Court to be sufficient to defray the travel- 
ling and other expenses of the person summoned in passing 
to and from the Court in which he is required to attend, and 
for one day’s attendance. 

(2) In determining the amoimt payable under this rule 
the Court may, in the case of any person 
summoned to give evidence as an expert, 
allow reasonable remuneration for the time occupied both in 

5®* U891) 16 Bom. 86. Ahmad v. Ea)i Uahamad (1886) 9 Bom. 

r) Paiuhaang v. EahavH (1888) 6 Bom. 742. 808. 

ft) Krishna v. Protod Chunder (1881) 7 Cal. 6«0. (u) VeeralHidran v. Naiaraja (1904) 28 Bfad, 28. 

(0 Bhoffwat V, i>«M (1804) 16 All. 218 ; Kaji- (v) Bhagwat v. Debi (1894) 16 All. 218. 
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O 16, givii^ evidence and in performing any work of an expert 
rr. z-4. character necessary for the case. 

(3) Where the Court is subordinate to a High Court, 
regard shall be had, in fixing the Scale of 
Scale oiexpeiMM. such espeiises, to any rules made in that 
behalf. 


Sub-rule (2) is new. 

Chartered High Courts. — ^This rule does not apply to Chartered High Courts 
in the exercise of their ordinary or extraordinary original civil jurisdiction [0. 49, r. 3, 
cL (3) ]. 

Travelling and other expenses. — witness is entitled under this rule only 
to travelling expenses and other expenses of a similar nature, but he is not entitled to 
compensation for loss of time The right to claim travelling expenses is not lost 
merely because the witness did not apply for them before giving his evidence. The 
reason is that a witness is entitled to demand his travelling expenses at any time even 
a^r he has given his evidence (x). And if a witness is summoned by the plaintiff, he 
is entitled to claim his travelling expenses from the plaintiff, though he may not he exa- 
mined by the plaintiff, and is examined by the defendant as his witness (y). 


Remedy of witness if travelling expenses not paid.— The only remedy 
is by an application to the Court that heard the case ; no separate suit will lie to recover 
such expenses (s)* 

3. [s. i«i.] The sum so paid into Court shall be ten- 
dered to the person summoned, at the 
witaSS®' expenses to seiviug the summons, if it can be 

served personally. 


4 . [S. 162.] (1) Where it appears to the Court or to 
such officer as it appoints in this behalf 
that the sum paid into Court is not suffi- 
cient to cover such expenses or reasonable 
remuneration, the Court may direct such further sum to be 
paid to the person summoned as appears to be necessary on 
that account, and, in case of default in payment, may order 
such sum to he levied by attachment and sale of the moveable 
property of the party obtaining the summons ; or the Court 
may discharge the person summoned without requiring him 
to give evidence ; or may both order such levy and discharge 
such person as aforesaid. 


(w) NoHm V. Pro$oitonarain (1805) 2 Hyde, 280. 

(x) London^ BonUtcm and Me^tUtmmean Bomh 

V. Mahomei (1880) 4 Bom. Old. 


(V) In re Buttock (1004) 28 Bom. 647. 

(<) JDuOoit V. HwrrUh Ohundcr (1860) 5 W. It. 
Bel. 6. 
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(2) Where it is necessary to detain the person srunmoned O. 16, 
for a longer period than one day, the Court 
Expense* oi witnesses may, fiom time to time, order the party at 
day. whose instance he was summoned to pay 

into Court such sum as is sufficient to 
defray the expenses of his detention for such further period, 
and, in default of such deposit being made, may order such 
sum to be levied by attachment and sale of the moveable pro- 
perty of such party ; or the Court may discharge the person 
summoned without requiring him to give evidence ; or may 
both order such levy and discharge such person as aforesaid. 

5. [S. 163.] Every smnmons for the attendance of a 

person to give evidence or to produce a 
Time, place and pun^e documeut shall spccify the time and place 

of attendance to be speclfled . .i -i -ii 

in summons. at wiuch he 18 required to attend, and also 

whether his attendance is required for the 
purpose of giving evidence or to produce a document, or for 
both purposes ; and any particular document which the person 
summoned is called on to produce, shall be described in the 
summons with reasonable accuracy. 

Where hearing: is postponed. — ^When a witness attends Court in pursuance of 
a summons on the day specified in the summons^ but the ease is not reached on that day» 
it is not necessary to issue a fresh summons. He need only be warned that his attend- 
ance will be required on the day to which the hearing may be postponed (a). 

6. [s. 164.] Any person may be summoned to pro- 

duce a document, without being summoned 
cumen”"”” to give cvidence ; and any person sum- 

moned merely to produce a document shall 
be deemed to have complied with the summons if he causes 
such document to be produced instead of attending personally 
to produce the same. 

7. [s. 165.] Any person present in Court may be 

Power to require persons required by the Court to give evidence or 
to produce any document then and there 
in his possession or power. 

8. [S, 166,] Every summons under this Order shall 

be served as nearly as may be in the same 
snnmions how served. manner as a summons to a defendant 
and the rules in Order V as to proof of 


(•> SvMforayadu v. OJim%6kuirQmayva ( 1001) 24 Had. 200. 



606 


THE FIRST SCHEDULE. 


O 16, 
rr. 8-10. 


service shall apply in the case of aU summonses served under 
this rule. 

9 . [s. 167.J Service shall in all cases be made a suffi- 

cient time before the time specified in the 
summons for the attendance of the person 
summoned, to allow him a reasonable time 
for preparation and for traveUing to the place at which his 
attendance is required. 

10 . [S- 168.] (1) Where a person to whom a summons 

has been issued either to attend to give 
Procedure where witness evidcuce or to produco a documeut fails 

falls to comply with sum- , . . t t t 

mons. to attend or to produce the* document 

in compliance with such summons, the 
Court shall, if the certificate of the serving officer has not 
been verified by affidavit, and may, if it has been so verified, 
examine the serving-officer on oath, or cause him to be so 
examined by another Court, touching the service or non- 
service of the summons. 

(2) Where the' Court sees reason to believe that such 
evidence or production is material, and that such person has, 
without lawful excuse, failed to attend or to produce the 
document in compliance with such smnmons or has inten- 
tionally avoided service, it may issue a proclamation requiring 
him to attend to give evidence or to, produce the document at 
a time and place to be named therein ; and a copy of such 
proclamation shall be affixed on the outer door or other con- 
spicuous part of the house in which he ordinarily resides. 

(3) In lieu of or at the time of issuing such proclama- 
tion, or at any time afterwards, the Court may, in its discre- 
tion, issue a warrant, either with or without bail, for the arrest 
of such person, and may make an order for the attachment 
of his property to such amount as it thinks fit, not exceeding 
the amount of the costs of attachment and of any fine which 
may be imposed under rule 12 ; 

Provided that no Court of Small Causes shall make ai 
order for the attachment of immovable property. 

Appeal. — Ad, appeal lies from an order under this rule for the attachment o 
property [O. 43, r. 1, ol (g)]. 
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11 . 169.] Where, at any time after O. 16, 

the attachment of Hs property, such per- 
son appears and satisfies the Court, ^ — 

(а) that he- did not, without lawful excuse, fail to 

comply with the summons or intentionally avoid 
service, and 

(б) where he has failed to attend at the time and place 

named in a proclamation issued imder the last 
preceding rule, that he had no notice of such 
proclamation in time to attend, 

• 

the Court shall direct that the property be released from 
attachment, and shall make such order as to the costs of the 
attachment as it thinks fit. 

12 . [S. 170.] The Court may, where such person does 

not appear, or appears but fails so to 
to ** satisfy the Court, impose upon hi m such 

fine not exceeding five hundred rupees as 
it thinks fit, having regard to his condition in life and all the 
circumstances of the case and may order his property, or any 
part thereof, to be attached and sold or, if already attached 
under rule 10, to be sold for the purpose of satisfying all costs 
of such attachment, together with the amount of the said 
fine, if any ; 

Provided that, if the person whose attendance is required 
pays into Court the costs and fine aforesaid, the Court shall 
order the property to be released from attachment. 

Order releasing (property from attachment. — In h. case under the Code 
of 1882 the Court acoopted the fine and costa oven after sale of the property attached and 
refused to oonflrm the sale, the price realised at the sale beino: absurdly low. The auction 
purchaser appealed from the order, but it was held that no appeal lay from the order (h). 

If a similar case arises under the new Code, it will have to be considered in the light of 
rule 13 of this Order and of O. 21, r. 89 [which cannot apply unless the Crown is regarded 
as a decree-holder], r. 90 and r. 92. 


18. [New,"] The provisions with regard to the attach- 

ModedattaohmMit. ment and Sale of property in the execution 
of a decree shall, so far as they are 


(») BaOtt PfWMd ▼. Tej Singh (1910) 3 All. 08. 
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O. |6, applicable, be deemed to apply to any attachment and ^le 
rr. 13-17. ^^der this Order as if the person whose property is so attached 
were a judgment-debtor. 


14. [S. 171.] Subject to the provisions of this Code as 

to attendance and appearance and to any 
Court may oi Its own law for the time being in force, where the 
S«S~t. Court at any time thinks it necessary to 

examine any person other than a party to 
the suit and not called as a witness by a party to the suit 
the Court may, of its own motion, cause such person to be 
summoned _ as a witness to give evidence, or to prodime ®'^^y 
document in his possession, on a day to be appomted, and 
may examine him as a witness or require him to produce such 
document. 


15 . [S. 172.] Subject as last aforesaid, whoever is 

summoned to appear and give evidence in 
a suit shall attend at the time and place 
named in the summons for that purpose 
and whoever is summoned to produce a 
document shall either attend to produce it, or cause it to be 
produced, at such tune and place. 


Duty oi peraons aum- 
moned to give evldenoe or 
produce dooumeut. 


• 16 . [S. 173.] (1) A person so summoned and attend- 

ing shall, unless the Court otherwise <toects, 
'wben they may depart, attend at each hearuig until the suit has 
been disposed of. 

(2) On the application of either party and the payment 
through the Court of all necessary expenses (if any) the Court 
may require any person so summoned and attending to furnish 
' security to attend at the next or any other hearing or until 
the suit is disposed of and, in default of his ^nislmg such 
security, may order him to be detained in the civil prison. 

5al>-rule (a), — This sub-rule is new. 


J7. [Ss. 174-175.] The provisions of rules 10 to 13 
shall, so far as they are applicable, be 
A|pno*tioi» of roles 10 deemed to apply to any person who having 
** attended in compliance with a summons 

departs, without leEwful excuse, in contravention of rule 16. 
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l8. [S« I74| 5th para.] Where any person arrested 0 . 16, 
^der a warrant is brought before the Court *’*’• ^8*21* 
cannot give hi custody and cannot owing to the absence 

cjldp or produce doon- 

evidence or produce the document which 
he has been sununoned to give or produce, the Court may 
require him to give reasonable bail or other security for his 
appearance at such time and place as it thinks fit, and, on 
uch bail or security b eing given, may release him, and, in 
sault of his giving such bail or security, may order him to 
fbe detained in the civil prison. 


No witness to be ordered 
to attend in person i^nless 
resident within certain 
limits. 


19 . [s. 176.] No one shall be ordered 
to attend in person to give evidence unless 
he resides — 


(а) within the local limits of the Court’s ordinary 

original jurisdiction, or 

(б) without such Umits but at a place less than fifty 

or (where there is railway or steamer communi- 
cation or other established public conveyance 
for five-sixths of the distance between the place 
where he resides and the place where the Court 
is situate) less than two hundred miles distance 
from the Court-house. 

20 . [S. 177.] Where any party to a suit present in 
o .... Court refuses, without lawful excuse. 

Consequence of refusal of , • t i i , • * 

party to give evidence when wheii required DY the Court, to eive evi- 
dence or to produce any document then 
and there in his possession or power, the Court may pronounce 
judgment against him or make such order in relation to the 
suit as it t hinks fit. 


Appeal. — ^An appeal lies from an order under this rule pronouncing judgment against 
a party [0. 43, r. 1, cl. (h)]. 

21 . [s. 178.] Where any party to a suit is required 
to give evidence or to produce a document, 
ap^ytopaities’^JSned! the provisions as to witnesses shall apply 
to him so far as they are applicable. 


* 

7 


Duty of suitors to Rive evidence on their own behalf. — hi Lai Kuntmr 
V. Chiranji Lai (c), their Lordships of the Privy Couneil severely condemned the practice 


(e) (X909) 82 All. 104, 108-109, 87 I. A., 1, 4-5. 
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,16, r, 2i. followed in some parts of India of advocates omitting to call their own client as a wit- 
ness in the h6pe of forcing their opponents to call him as their witness in order that they 
themselves may have the opportunity of cross-examining their own client when called 
by the other side. Referring to this practice, their Lordships said : It is a vicious 

practice, unworthy of a high-toned or respectable system of advocacy. It must embar- 
rass and perplex judicial investigation, and, it is to be feared, too often enables* fraud , 
falsehood, or chicane to baffle justice.*’ 

Additional rule framed by the Allahabad High Court under s. ia 2 .— 

Appendix V below. 


OEDEK XVII. 

Adjournments. 

1. [s. 156.] (1) The Court may, if sufficient cause is 

shown, at any stage of the suit grant time 
Court may grant timo to the parties Or to any of them, and may 
and adjourn hearing. from time to time adjoum the hearing of 

the suit. 

(2) In every such case the Court shall fix a day for the 
further hearing of the suit, and may make 
Coats of adjournment. such Order as it thiuks fit with respect to 
the costs occasioned by the adjournment : 

Provided that, when the hearing of evidence has once 
begun, the hearing of the suit shall be continued from day 
to day uiitil all the witnesses in attendance have been examin- 
ed, upless the Court finds the adjournment of the hearing 
beyimd the following day to be necessary for reasons to be 
recorded. 

2. [s. 157.] Where, on any day to which the hearing 

of the suit is adjourned, the parties or any 

Procedure If partlea fall of them fail tO appear, the Court may pro- 
to appear on day axed. ^ dispose of the suit in one of the 

modes directed in that behalf by Order IX 
or make such other order as it thinks fit. 

•‘Ob© of the modes directed by Order IX.” — ^The efieot of this rule 
is to assimilate the procedure in cases whore there is default of appearance at an adjourned 
hearing with that in oases where there is such default at the jirst hearing. The result 
is that though a party may have appeared at the first hearing, but fails to appear at su 


O. 17, 
rr. I, 2. 
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adjourned hearing, the procedure laid down in Order 9 will apply, that is to say, where a 
plaintiff foiils to appear at an adjourned hearing, the Court may make an order dismissing 
the suit under this rule and O. 9, r. 8, and the plaintiff may, if so advised, then apply 
under this rule and O. 9, r. 9, for an order to ^et the dismissal aside (d) ; and where a 
def&ndant fails to appear at an adjourned hearing the Court may jgass a decree ex parte 
under this rule and O. 9, r. 6, and the defendant may, if so advised, then apply under 
this rule and O. 9, r. 13, for an order to sot it aside (e). If both parties fail to appear at 
the hearing, the Court may make an order dismissing the suit under this rule and O. 9, 
r. 3, and the plaintiff may then, if so advised, either bring a fresh suit, or apply for an 
order to set the dismissal aside under this rule and O. 9, r. 4 (/). 

Or make such other order as It thinks fit. — It has been held by the High 
Court of Bombay that the words “ may proceed ” show that it is not obligatory on the 
Court to proceed in the manner directed by Order 9 : rather, the Court should in each 
case exercise its discretion as to whether it should proceed under that Order or make 
some other order. Thus it will be a bad exercise of discretion if an order is made dis- 
missing the suit under this rule and O. 9, r. 8, when the plaintiff has at the first hearing 
made a case which, if imcontradicted, would entitle him to a decree, but neither he nor 
his plearder appears at an adjourned hearing. The Court should in such a case proceed 
to decide the case on its merits, and not dismiss it for default of appearance {g). On the 
other hand, it has been held by the High Court of Allahabad that the words “ or make 
such other order as it thinks fit ” do not empower the Court to dispose of the suit on the 
merits^ but enable the Court, merely to grant a and if the Court 
IS not inclined to grant a further adjournment, the only course left open to the Court 
is to dismiss the suit under this rule and O. 9, r. 8 (h). 

“ Adjourned ” hearing, — ^It has been held by the High Court of Calcutta that 
the word “ adjourned ” in this rule refers to an adjournment upon the application of 
granted under r. 1, and -not an adjournment necessitated by the rules of the 
Court relating to the regulation of its own business (i). 

“Fall to appear.” — See notes to O. 9, r. 9, “Moaning of appearance,’' on p. 461 
above. It cannot be said that a decree passed against a defendant is an ex parte decree 
within the meaning of 0. 9, r, 6, where at an adjourned hearing of a part-heard suit the 
plaintiff’s case being closed, and the defendant’s case being partially entered, the defen- 
dant’s pleader applies for an adjournment, and on the application being refused ho 
withdraws from the case, and a decree is passed against the defendant on the merits. It is 
not open to the defendant in such a case to apply to have the decree set aside i^er this 
rule and 0. 9, r. 13 (;). 

Remedy. — See notes to the next rule under the head “Remedy.” 

8. [s. 158.] Where any party to a suit to whom time 

has been granted fails to produce his evi- 

witiStandto/ ?tth“r®^pftrty dencc, or to cause the attendance of his 
feija to produce evidenco, witncsscs, or to perform any other act 

necessary to the further progress of the 


(d) Byotl V. Sharman (1877) 1 Mad. 287 : Samaya 

V. Rangauva (1884) 7 Mad. 411; Marian- 
nutsa V. Ramkalpa (1907) 84 CJal. 236 ; Na- 
v. Nabin Manddl (1909) 86 

(e) Bhagmn v, Hira (1897) 19 All. 365 ; Hildreth 

V. Sayaji (1896) 20 Bom. 380 ; Jonardan 
▼. Hmdhone (1896) U ' 88, foUowed 


in BnatuUa v. Jiban (1914) 41 Cal. 056. 

(/) Alwar V. Seshammal (1887) 10 Mad. 270. 

Xg) Ningappa v. Qowdappa (1905) 7 Bom. L. 11. 
261. See also Pichamma v. SreeramiUu 
(1918) 41 Mad. 286, 291 

(h) Phul Kuar v. Haahmatullah (1016) 87AI1. 460. 

(i) SreemuUy v. SreemuUy (1898) 2 C. W. N. 490. 

(j) Kader Khan v. Juggeswar {1909)2^ Cal. 1028, 


o. 17, 

rr. 2, 
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o. 17 , r. 3. suit, for which time has been allowed, the Court may, notwith- 
standing such default, proceed to decide the suit forthwith. ^ 

Scope of the rule. — ^The provisions of this rule do not apply unless — 

(1) the hearing is adjourned on the application of a party to the suit, as distin* 
guished from an adjoummcrnt by the Court of its own motion (k) ; 

(2) the adjournment is granted to enable the party to produce his evidence or to 
cause the attendance of his witness, or to perform any otJier act necessary to the further 
progress of the suit ; and 

(3) the party fails to perform any of the acts for which the adjournment was 

granted within the time allowed by the Court. ^ 

“Any other sues B to recover possession of certain lands. B contends 

that the suit is not properly valued. The Court thereupon appoints a commissioner, 
on the application of to value the land, and directs A to pay into Court Rs. lOO^Tibeing 
the commissioner’s fee, within a specified time. If A fails to make the payment within 
the prescribed time, the Court may proceed under this rule. The payment of the 
commissioner’s fee is an act necessary to the further progress of the suit within the 
meaning of this rule {kk\ 

Procedure to be followed under this rule. — Rule 2 applies to cases whore 
the hearing is adjourned, no matter for what pu/rpose, and the parties or any of 
. them fail to appear at the adjourned hearing. The present rule contemplates 
cases where the hearing is adjourned at the instance of a party for some one or 
other of the purposes specified in the rule, and the party fails to perform the specified 
act or acts for which the adjournment w^ granted within the time allowed by the Court. 
In such a case, the rule says, “ the Court may, notwithstanding such default, proceed 
to decide the suit forthwith.” These words do not mean that the Court may dismiss 
the suit if the plaintiff is in default, or pass a decree against the defendant if the defendant 
is in default. What the words mean is that the Court ma.y^ further adjourn the hearinor, 
or, it may, without granting any further adjournment, proceed to try the suit and take 
such evidence all may be tendered by the parties and decide the suit on the merits (Z). 
Thus where an adjournment is granted to the plaintiff to amend the plaint, but the 
plaintiff fails to amend the plaint, the Court should not dismiss the suit, but decide it 
on the merits (m). The- word “forthwith” means “without granting any further 
adjournment.” Contrast the words “ at once pronounce judgment ” in 0. 16, r. 4. 

Remedy. — Where a suit is disposed of under the first part of r. 2 above, it is open 
to the party aggrieved by the order to proceed under O. 9, r. 9 or O. 9, r. 13, as the case 
may be [see notes to r. 2 under the head “ One of the modes directed by Order 9”]. 
But where a case is decided under the present rule, the decision amounts to a decree, 
apd the remedy of the party aggrieved is by way of appeal (n) or by way of review (o). 
As to what ^points may be taken in appeal and what on the application for review, see the 
undermentioned case(p). 


(i) Psaree v* Shatna Chum (1872) 19 W. B. 86. 
(ti) Shaik Sahsb v. Mahomed (1800) 13 Mad. 
610. CL Virahhadrappa v. Chinnamma 
(1898) 21 ;bCad. 408. 

(I) SUara v. Tidehi (1001) 28 AU. 462; Pam 
Narain v. Jagdeo CLOU) 88 All. 690. See, 
however, Nagendra Kumar v. Nabin 
Mandal (190^ 86 Cal. 189, 101-92; 

Pichamma v. Sreeramulu (1918) 41 Mad. 
286,292. Hee tdeo Naturang v. Bhakhoni 
(1910) 4 Pat. L. J. 277 ; Shaikh Muham- 
mad V. Chulhai Mahto (1919) 4 Fat. 


b. J. 712. 

(m) (1910) 4 Pat. L. J. 2.11, supra. 

(n) Lcita Prasad v. Nand Kisnore (1899) 22 All. 

66 ; Gaura Bibi v. Ghasita (1911) 84 All. 
123 ; Pichamma v. SrssnmMU (1018) 41 
Mad. 286. 202 ; Svikkhu v. Pam Lotan (1019) 
41 All. 668. 


(o) Pichamma v. Sreeramulu (1918) 41 Mad. 286, 

202 . 

(p) Pichamma v. Sfeeramiulu (1918) 41 Mad. 286 

292-298. 
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Case where **default under this rule” is coupled with ^default of O. 17, f*. 3. 
appearance under rule x” — If the hearing of a suit is adjourned on the applica- 
liion of the plaintiff to enable him to produce hia evidence^ and if on the date to which 
the hearing i% adjourned the pl«iptiff doee not appear ^ should the C<»urt proceed under 
this rule or under rule 2 ? It has been held by the High Court of Allahabad that the 
Court should in such a case proceed under this rule, on the ground, it would appear^ 
that time was granted to the plaintiff to produce 11*8 evidence and that this was 
sufficient to bring the case within this rule though the plaintiff had failed to appear (q). 

On the other hand, it has been held by the High Court of Madras that the Court should 
in such a case proceed under rule 2 and dismiss the suit for default of appearance on 
the part of the plaintiff, in which case the plaintiff Vill have an opportunity to apply 
to the Court under 0. 9, r. 9, to set aside the dismissal (r). This view is in accordance 
with the earlier decisions of the Calcutta and Bombay High Courts {a). In recent cases, 
however, the latter Courts have held that where an adjournment is granted at the ins- 
tsmceof a party for any of the purposes stated in r. 3, and either party fails to appear at 
the adioumed hearing, the Court should, if there are materials enabling it to decide the 
suit, act under this rule and not rule If the Court does not do so, and 

dismisses the suit for default of appearance, then according to the Patna High Court 
the dismissal must be treated as one under r. 2 of this Order {u). If there be no 
sufficient materials on the record to enable the Court to proceed to judgment as 
required by this rule, the Court, according to the Chief Court of Punjab, should 
proceed under r. 2 above and not under the present rule (t;). 

“ To whom time has been granted.’* — Where a.party has paid the process fee 
for summoning witnesses, but the witnesses are not served, and the Court adjourns 
the hearing to enable its officer to serve the summonses, the adjournment does 
not amount to granting of time within the meaning of this rule and the rule does not 
apply (w). 

Execution proceedings — The provisions of this Order do not apply to execution 
proceedings (x). 


ORDER XVIII. 


Hearing of the Suit and Examination of Witnesses. 


1. [s. 179, Expin.j The plaintiff has the right too. 18, r. l.^ 
. . , begin unless the defendant admits the 

* " ®*“' facts alleged by the plaintiff and contends 

that either in point of law or on some additional facts alleged 
by the defendant the plaintiff is not entitled to any part of 
the relief which he seeks, in which case the defendant has 
the right to begin. 


({) Badam v. Nathu (1908) 28 All. 104 ; Suiftu V. 
^ ^ Korn Baton (1919) 41 AU. 698. 

(r) Cfiandravtathi v. Narayanaaami (1909) 83 Mad, 
241 ; Hichamma v. Steeramulu (1918) 4l 
Ma K 0 fF. B]., ovemiUnff ifaganada 
^ ^ v. KH'hr.amurti (1910) 84 Mad. 97. 

(«) Marian >9a\, Bampalka (1907) 34 Oal. 23W 
Sbrimant Sagajirao v. Smith (1890) 20 
Bom. 736. 

(0 BnaluUa v. Jiban (1914) 41 OaL 966, .962 ; 
Ningappa v. Qowdappa (1905) 7 Bom. L. 

33 


R. 261. 

(u) Shaikh Muhammad v. ChuZhai Mahio (1919) 
4 Pat. L. J. 712. 

(f>) Uargopal v. Hariah Chander (1919) PunJ. Il«c. 
no. 48, p. 120 ; Sher AH v. Mangu (1919) 
Punj. Bee. no. 160, p. 395. 
iw) HarjasRaiy. Narain Singh {Vdlb) Punj. Bee. 
0. 61, p. 234. 

(X) Tirlhaeami v. Annappayya (1896) 18 Mad, 
181. 
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Q. 18, Right to begia. — The right to begin is to be determined by the rules of evidenoe. 

rf* 1-3. As a general rule the party on whom the burden of proof rests should begin. 

See^ions 101-114 of the Indian Evidence Act I of 1872 deal with burden of proof. 
Section 102 of the Act provides that the burden of proof lies on that party who 
would fail if no evidence at all were given on either side. Thus if A sues B for the 
recovery of a piece of land of which B is in poasossjon, the burden of proof lies on A , 
for if no evidence were given on either side, B would be entitled to retain his possession. 

** Unless the defendant admits the facts alleged by the plaintiff.’’-- 

“Facts” mean ''all material facts.” Thus where a defendant admits only some of 
the facts alleged by the plaintiff, it does not give him the right to begin (y) . 

Preliminary issue raised by defendant that suit does not lie. — 

Where the defendant raises a preliminary issue that the suit is barred as res judicatay 
the defendant has the right to begin ( 2 ). 

Preliminary Issue raised by respondeat that appeal does not He. — 

In such a case, according to the Bombay High Court, the appellant has the right to 
begin. The decision was put on the ground of established practice in the Bombay High 
Court (a). 

2. 179, 1st para., S, 180, 1st and 2nd paras,] (1) On 

the day fixed for the hearing of the suit 
OT Oil any other day to which the hear- 
ing is adjourned, the party having the 
right to begin shall state his case and produce his evidence 
in support of the issues which he is bound to prove. 

(2) The other party shall then state his case and produce 
his evidence (if any) and may then address the Court generally 
on the whole case. 

(3) The party beginning may then reply generally on 
the whole case. 

“The other party shall then state his case.’’ — Where there are two 
sets of defendants and their interests are practically the same, the rule is that after the 
plaintiff has closed his case, both the defendants should state their case before any 
evidence is given by either defendant (6). 

Some of the defendants supporting plaintiff’s case.— Where there 
are several defendants and some of them support the plaintiffs case, the rule is that the 
plaintiff and such of the defendants as support his case, wholly or in part, must 
address the Court and call their evidence in the first place, and then “ the other party,’* 
that is, the other defendants, should address the Court and call thoir evidence (c). 

8. [S. 180, 3rd para.] Where there are several issues 

the burden of proving some of whicli 
^BMdenoe where sever.1 Ugs qu the Other party, the party be- 
ginning may, at his option, either produce 


ly )Aahore v. Prem Chund (1880) 7 0. L. R. 274. 
tz) Fatmabai v. Aishabai (1888) 12 Bom. 454. 
s») Rtutomji V . Keeaou^i (1884) 8 Bom. 287, 290. 



32 Bom. 599. 
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his evidence on those issues or reserve it by way of answer O. 18, 
to the evidence produced by the other party ; and, in the 
latter case, the party beginning may produce evidence on 
those issues after the other party has produced all his evidence, 
and the other party may then reply specially on the evidence 
so produced by the party beginning ; but the party beginning 
will then be entitled to reply generally on the whole case. 

4. [S. 181 ,] The evidence of the witnesses in attend- 

ance shall be taken orally in open Court in 
the presence and under the personal direc- 
tion and superintendence of the Judge. 

Evidence of witnesses. — It is the duty of the Judge to examine every 
witness tendered, unless it appears clearly that the object of summoning a large number 
of witnesses is to obstruct or delay justice (d). It is not right for the Judge to select 
a certain number of witnesses and send away the rest, because ho thinks that they would 
only prove the same facts as those already deposed to (c), or because ho is satisfied on 
the evidence already recorded (/). If he does so, the appellate Court may remand tho 
case with a direction to him to take the evidence of the witnesses tendered by the party, 
but not examined by the Judge (^). 

Evidence shall be taken **in open Court.^’ — As to the examination of 
witnesses “ on commission,” see Order 26 below. 


5. [S. 182 .] In cases in which an appeal is allowed 

the evidence of each witness shall be 
taken down in writing, in the language 
of the Court, by or in the presence and 
under the personal direction and superintendence of the Judge, 
not ordinarily in the form of question and answer, but in that 
of a narrative, and, when completed, shall be read over 
in the presence of the Judge and of the witness, and the 
Judge shall, if necessary, correct the same, and shall sign it. 

Chartered Hig:h Courts. — ^This rule does not apply to Chartered High Courts 
in the exercise of their ordinary or extraordinary original civil jurisdiction [0. 49, r. 3, 
cl. (4)]. 

Presence of parties* — Where evidence is taken in the absence of the opposite 
party, it will be rejected by the Court of appeal, if the objection to the reception of the 
evidence was taken before the Court trying the suit. If no such objection was taken 
the appellate Court would not remand the case especially if the other ovid.enco in the case 
*s sufficient to support the decision of the lower Court {h). See Indian Evidence Act, 
1872, a. 167. 


(<0 JRaman v. RajbaUab (1870) 6 B. L. B. App. 

(e) Jeawdnt v. Jet Singiee (1841) 2 M. I. A. 427. 
Co Brij Sootxdxtr v. Kinoonniaaa (1874) 23 W. 




». 63. 

Khuda Bakfth v. Imam Ait (1887) 9 AH. 389. 
Bommarauze v. Rangaeamy (1865) 6 M. I, A* 
232. 
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p. 18, ^^Shall be read over.”— There is a difference of opinion whether, if the deposition 

rr. 5-8. is ^Ot read over to the witness as required by this rule or interpreted to him as required 
by r. 6 below, it is admissible in evidence in trials for perjury and forgery, it being 
held in some cases that the deposition is not admissible in evidence (t), while in others 
that it is (j). The former class of decisions proceed on the ground that the deposition 
not being read over or interpreted to the witness, it does not prove itself under s. 80 of 
the Evidence Act, 1872, and that it cannot be proved in any other way having regard to 
the provisions of s. 91 of that Act. The latter class of decisions proceed on the ground 
that though the deposition does not in such a case prove itself under s, 80 of the Evi- 
dence Act, it may be proved in any other way, e.gr., by the Judge who took it down, 
and that s. 91 of the Act is no bar to such proof. 

Where a witness understands English and the deposition is read over by him instead 
of being read over to him, it is a substantial compliance with the rule (k). 

Signature of witness. — The rule does not require a witness to sign his 
evidence (1), 

Signature of Judge. — A prosecution for perjury cannot be sustained if the de- 
position is not signed by the Judge. The signing of the deposition by the Judge is made 
essential to tho application of s. 80 of the Evidence Act, 1872, by the section itself (m). 

6 . [s. 183.] Where the evidence is taken down in 

a language different from that in which 
it is given, and the witness does not 
understand the language in which it is 
taken down, the evidence as taken down in writing shall be 
interpreted to him in the language in which it is given. 

Chartered High Courts. — ^This rule does not apply to Chartered High Courts in 
the exercise of their ordinary or extraordinary original civil jurisdiction [O. 49, r. 3 
cL (4)]. 

‘‘Shall b© Interpreted.**— ^ See notes to r. 6 above, ‘‘Shall be read over.’* 

7. [New-I Evidence taken dovm under section 138 

shall be in the form prescribed by rule 
^^Kvidenoe under section 5 ^ud shall be read over and signed and, 

as occasion may require, interpreted and 
corrected as if it were evidence taken down under that rule. 


8 . [S 184.] Where the evidence is not taken down 
, 1 . writing by the Judge, he shall be 
jSdS. bound, as the exammation of each witness 

proceeds, to make a memorandum of the 
substance of what each witness deposes and such memoran- 
dum shall be written and signed by the Judge 'and shall 
form part of the record. 


(0 Emprm v. Ma^aM (1881) 6 Cal, 702 [depo- 
sition not even signed by the Judge]; 
R<irmtchinatihm v. Emperor (1904) 28 Mad. 
808 ; Emperor v. Jogendra Nath (1914) 42 
Cal. 240 ; NaUuri v. King-Emperor (1019) 
42 Mad. 661. 

(j) Elaki Bakeh v. Emperor (1918) 45 Cal. 825 ; 


Bogra v. Emperor (1910) 84 Mad. 141 : 
Meango v. Baviah Mad. W. N. 23/. 

(A) Bximeah Chandra v. Emperor (1919) 46 taJ* 
896, 901. 

(0 46 Oal. 896, 900, Supra. 

(m) Bmprete v. Magadeb (1881) 6 Cal. 702. 
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Chartered High Courts. — ^Thia rule does not apply to Chartered High O. I8> 
Courts in the exercise of their ordinary or extraordinary original civil jurisdiction [O. 49, rr. 8' 1 2. 
r. 3. ol. (4)]. 

9. [s. 185.] Where English is not the language of 

the Court, but all the parties to the suit 
ta^talngiteh!® who appear in person, and the pleaders 

of such as appear by pleaders, do not 

object to have such evidence as is given in English taken 
doAvn in English, the Judge may so take it down. 

Chartered High Courts, — This rule does not apply to Chartered High Courts 
in the exorcise of their ordinary or extraordinary original civil jurisdiction [0. 49, r. 3» 
ol. (4)1. 

10. [S. 186.] The Court may, of its own motion or 
, .on the application of any party or his 

and answer may be taken pleader, take dowEL any particular ques- 

tion and answer, or any objection to any 
question, if there appears to be any special reason for so doing. 

Chartered JfHigh ^[Courts. — This rulo does not apply to Chartered High Courts 
in the exercise of , their ordinary or extraordinary original civil jurisdiction [0. 49, 
r. 3, cL (4)]. . 


11, [S. 187.] Where any question put to a witness 

is objected to by a party or his pleader, 
aiitt the Court allows the same to be put, 
the Judge shall take down the question, 
the answer, the objection and the name of the person making 
it, together with the decision of the Court thereon. 


Chartered ^,High Courts. — This rule does not apply to Chartered High Courts 
in the exercise of their ordinary or extraordinary original civil jurisdiction [O. 49, r. 3 
ol. (4)]. 


Where no objection Is taken. — If evidence has been admitted without object 
t ion in the Court of first instance, it must not be rejected by the appellate Court {n). 


12. [S. 188.] 


Hemarka on domeanour 
of witnesses. 


The Court may record such remarks 
as it thinks material respecting the de- 
meanour of any witness while under ex- 
amination. 


(n) OhimndH v, Dinkw (1887) 11 Bom. 820; I 
Bodhnarain v. Omxao (1870) 13 M. I. A. 1 


519. 529. 
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O. 18, 


rr. 13-16. 


18 . [S. 189.] In cases in which, an appeal is not 
■ allowed, it shall not be necessary to take 

Memorandum oi evidence down the cvidcnce of the witnesses in 
In unappealable cases. writing at length ; but the Judge, as the 

examination of each witness proceeds, 
shall make a memorandum of the substance of what he de- 
poses, and such memorandum shall be written and signed 
by the Judge and shall form part of the record. 


Chartered High Courts. — ^This rule does not apply to Chartered High Courts 
in the exercise of their ordinary or extraordinary original civil jurisdiction [O. 49, r. o, 
ol. (4)]. 


14 . [S. 190.] (1) Where the Judge is unable to make 

a memorandum as required by this Order, 
jndgo unable to make he shall cause the reason of such inability 

such memorandum to record , -i 

reasons of hie inabuity. to 06 tccorded, and Shall causB the memo- 
randum to be made in writing from his 
dictation in open Court. 

(2) Every memorandum so made shall form part of the 
record. 

Chartered High Courts. — This rule does not apply to Chartered High Courts 
itt the exercise of their ordinary or extraordinary original civil jurisdiction [0. 49, r. 
3, cl. (4)]. 

15 . [S. 191.] (1) Where a Judge is prevented by 

death, transfer or other cause from con- 
dencnikon beforT aSothii cludiug the trial of a suit, his successor 
may deal with any evidence or memoran- 
dum taken down or made under the foregoing rules as if such 
evidence or memorandum had been taken down or made by 
him or under his direction under the said rules and may pro- 
ceed with the suit from the stage at which his predecessor 
left it. 

(2) The provisions of sub-rule (1) shall, so far as they 
are applicable, be deemed to apply to evidence taken in a 
suit transferred imder section 24. 


Chattered High Courts. — This rule so far as it relates to the ^.manner of 
taking evidence does not apply to Chartered High Courts in the exercise of their ordinary 
or extraordinary original civil jurisdiction [O. 49, r. 3, cl. (4)]. 

16 . [S. 192.] (1) Where a witness is about to leave 

Power to ex.mtaewitneM the jurisdictiou of the Couit, ot othct 

immeduteiy. Sufficient cause is shown to the satisfaction 
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of the Court why his evidence should be taken immediately, 
the Court may upon the application of any party or of the 
witness, at any time after the institution of the suit, take the 
evidence of such witness in manner hereinbefore provided. 

(2) Where such evidence is not taken forthwith and 
in the presence of the parties, such notice as the Court thinks 
sufficient, of the day fixed for the examination, shall be given 
to the parties. 

(3) The evidence so taken shall be read over to the wit- 
ness, and, if he admits it to be correct, shall be signed by him, 
and the Judge shall, if necessary, correct the same and shall 
sign it, and it may then be read at any hearing of the suit. 

Chartered High Courts. — This rule so far as it relates to the manner of taking 
evidence does not apply to Chartered High Courts in the exercise of their ordinary or 
extraordinary original civil jurisdiction [O. 49, r. 3, cl. (4)]. 

Notice. — For form of notice, see App. H, form No. 6. 

17. [S. 193.] The Court may at any stage of a 

suit recall any witness who has been exa- 
cxamiM mined and may (subject to the law of evi- 

dence for the time being in force) put such 
questions to him as the Court thinks fit. 

18. {New.l The Court may at any stage of a suit inspect 

any property or thing concerning which 
Power ot Court to inspect, questiou may arise. 

View by Judgfe, — This rule does not entitle a Judge to put a view in the place 
of evidence. Thus in an action of deceit brought on the ground that a particular article 
used by the defendant is a colourable imitation of the plaintiff’s, the conclusion of the 
Judge, on a view by him of the two articles — such as two rival omnibuses, that the defen- 
dant’s article is calculated to deceive, is not sufficient by itself to support an 
injunction. The Judge must be satisfied by independent evidence that there is at least a 
reasonable probability of deception (o). 


ORDER XIX. 

Affidavits. 

1. [S. 194.] Any Court may at any time for suffi- 

cient reason order that any particular 
to fact or facts may be proved by affidavit, 

or that the affidavit of any witness may 


O. 18, 
rr. I§-18. 


O. 19, r. 1 


(o) London QoMtol OmnUmo Co., Ld. v. LaveU [1001] 1 Ch. 186. 
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O. 19, be read at the hearing, on such conditions as the Court thinks 
reasonable : 

Provided that where it appears to the Court that either 
party Jxym fide desires the prod^uction of a witness for cross- 
examination, and that such witness can be produced, an order 
shall not be made authorizing the evidence of such witness to 
be given by affidavit, 

2. [S. 195.] (1) Upon any application evidence may 

be given by affidavit, but the Court may. 
Power to order atten- at the instance of either party, order the 

examination,! attendance tor cross-examination of the 

deponent. 

(2) Such attendance shall be in Court, unless the de- 
ponent is exempted from personal .appearance in Court, or 
the Court otherwise directs. 

3. [S. 196.] (1) Affidavits shall be confined to such 

facts as the deponent is able of his own 
Matters to which affidavits knowledge to prove, except on interlo- 
Bhaii be confined. cutory applications, on which statements 

of his belief may be 'admitted : provided 
that the groimds thereof are stated. 

(2) The costs of every affidavit which shall unneces- 
sarily set forth matters of hearsay or argumentative matter, 
or copies of or extracts from documents, shall (unless the 
Court otherwise directs) be paid by the party filin g the same. 

Grounds of belief. — ^The grounds of belief must be stated with sufficient 
particularity to enable the Court to judge whether it would be safe to act on the deponent’s 
belief (p). 


OEDER XX. 

Judgment and Decree. 

0. 20, r. I- 1 . [S. 198.] The Court, after the case has been 

heard, shall pronounce judgment in open 
^Judgment when prononno- either at once or on some future 

day, of which due notice shall be given 
to the parties or their pleaders. 


(p) PodmoAoti v. JhwOi Lot (IMS) 87 Onl. 259. 
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Oe 20 , 
rr. 1 ^ 2 . 


Chartered Hl^h Courts. — Thin rule does not apply to Chartered High 
Courts in the exercise of their ordinary or extraordinary original civil jurisdiction [0. 49, 
r. 3, cl. (6)]. 

General rule. — As a general rule, judgment must be given upon evidence taken 
by the Judge before himself, and not upon evidence taken before another person (g). 

Exceptions to the above rule. — In the three following cases the Judge may 
give judgment upon evidence Recorded by some other Judge or person : — 

(1) Under O. 18, r. 15, when the Judge taking down evidence is prevented by 

death, transfer or other cause from concluding the trial of the suit. 

(2) Under 0. 20, r. 1, whore the evidence has been taken by a commissioner 

of a witness residing within the jurisdiction who is exempted under the 
Code from attending the Court or is unable to attend from sickness or 
infirmity, 

(3) Under 0. 26, r. 4, where the evidence has been taken by a commissioner 

of a witness residing beyond the jurisdiction and of other persons speci- 
fied in the rule. 

Judg:ment not pronounced. — A judgment not pronounced in Court does 
not operate as a judgment at all ; it operates only as minutes or memoranda made by 
the Judge who wrote it (r). 

Non-compUance with rules i, a and 3* — Where a judgment is not pro- 
nounced, dated, or signed in conformity with the requirements of the Code, it consti- 
tutes a mere irregularity within the meaning of s. 99 ; it affords no ground for reversal 
of the decree based on it (s). 


2. rs. 199.1 A Judge may pronounce 

Power to pronounce 3 udg- . i . 1 

ment written by judge^s a ludffment Written Dut not pronounceu 

predeoaMot ^ 

Dy Jus predecessor. 


Chartered High Courts. — This rule does not apply to Chartered High Courts 
in the exercise of their ordinary or extraordinary original civil jurisdiction [O. 49, r. 3» 
cl. (5)]. 

Written by his predecessor. — It does not matter that the judgment was 
written by the Judge’s predecessor after he had taken leave or left the judicial post 
which he occupied when he heard the case or after ho had been transferred (t). The 
fact that the transferred officer himself pronounces the judgment does not make any 
difference (w). 

May pronounce, — The word “ may ” leaves a Judge the option to pronounce 
a judgment aocording to his own view of the case, though it may be different from the 
judgment written by his predecessor who hoard the case (v). 


iq) Naranbhai v. NarosTiankar (1867) 4 B. H. 
_ , 0. A. C. 102. 

(r) MahOfMd Akil v, AModuniasa (1867) 9 W. B. 

(«) Fort Oloater Jute Manufacturing Co. v. Chandra 
.V « (1019) 46 001.978. 

(0 Sundar Kuar v. Chandreshuxir (1907) 84 Cal. 
298; Saityendra Nath Ray v. Kastura Kurrmi 
(1908) 85 Oal. 756 ; Qirja Shanker v. Qapalji 


(1906) 7 Bom. L. 11, 961; Baaantv. Secretary 
of State (1913) 36 AU. 368 ; Daya Ram w, 

Jalti (1916) FunJ. Bee. no. 80, p. 248 ; 
KUhnx Bax v. Budha Ram (1919) PunJ. 
Bee. no. 80, p. 199. ^ ^ on 

) Daya Ram v. JaUi (1916) PunJ Bee. no. 80, 

LaSi^n Prasad v. Ram Kishan (1910) 38 
All. 286. 
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O. 20, Non-compHance with rules i, a and 3 . — See notes to r. 1 above under the 

rr. 2-5. head, 

8. [S. 202.] The judgment shall be dated and signed 

^ ^ . . u . . by the Judge in open Court at the time 

01 pronouncing it and, when once signed, 
shall not afterwards be altered or sdded 
to, save as provided by section 152 or on review. 

Chartered High Courts. — ^This rule does not apply to Chartered High Courts 
in the exercise of their ordinary or extraordinary original civil jurisdiction [0. 49, r. 3, 
cl. (6)]. 

**Shall not afterwards be altered.** — Where a District Judge delivered a 
judgment in open Court, but suspended the issue of the decree pending the production by 
the plaintiff of a certificate of succession, it was held that it was not competent to the 
Judge to cancel the judgment and deliver another judgment inconsistent with the first (w ) . 

Amendment. — S. 162 enables the Court to correct clerical or arithmetical 
mistakes or errors arising from accidentaJ slips in judgments, decrees or orders. See 
p. 327 above. 

Review. — See s. 114, and 0. 47, r. 1. 

Non-compliance with rules a and 3 . — See notes to r. 1 above under the 

same head. 

4. [S. 203.] (1) Judgments of a Court of Small 

Causes need not contain more than the 
points for determination and the decision 
thereon. 

(2) Judgments of other Courts shall contain a concise 
Judgments of other Statement of the case, the points for de- 
termination, the decision thereon, and the 
reasons for such decision. 

Chartered High Courts. — This rule does not apply to Chartered High Courts 
in the exercise of their ordinary or extraordinary original civil jurisdiction [0. 49, r. 
3, cl. (6)]. 

Court Invested with Small Cause Court powers. — A Court invested with 
Small Cause Court powers is governed by sub-r. (1), and not sub-r, (2) (x). 

5 . [S. 204.] In suits in which issues have been fram- 

ed, the Court shall state its finding or 
decision, with the reasons therefor, upon 
each separate issue, unless the finding 


(to) Kiihan Kunwar v. Qanga Prasad (1909) 81 I (a:) Narayan v. Bhayu (1907) 81 Bom. 814, 
AU. 163. 1 
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upon any one or more of the issues is sufiB.cient for the deci- 
sion of the suit. 


O. 20, 
rr. 5-7. 


Chartered High Courts. — ^This rule does not apply to Chartered High Courts 
in the exercise of their ordinary or extraordinary original civil jurisdiction [O. 49, r. 
3, cl. (5)1. 

Object of Judgment. — The proper object of a judgment is to support by the 
most cogent reasons that suggest themselves the final conclusion at which the Judge 
has conscientiously arrived. That object is defeated by the Judge elaborately recording 
the fluctuations of his mind from day to day in roforonco to the witnesses, the 
evidence, and the arguments. It is a substantial objection to a judgment that it does 
not dispose of the question as it was presented by the parties, e.gr., when it finds a 
particular signature to be a forgery which both sides admit to be genuine (y). 


6. [S. 206, ist and 2 nd paras., S. 22i.^ (1) The decree 

shall agree with the rndgment ; it shall 

Contents of decree. i 'j 

contain the number of the suit, the names 
and descriptions of the parties, and particulars of the claim 
and shall specify clearly the relief granted or other deter- 
mination of the suit. ' 


(2) The decree shall also state the amount of costs in- 
curred in the suit, and by whom or out of what property and 
in what proportions such costs are to be paid. 

(3) The Court may direct that the costs payable to one 
party by the other shall be set off against any sum which is 
admitted or found to be due from the former to the latter. 


Chartered High Courts. — This rule does not ai)i>ly to Chartered High Courts 
in the exercise of their ordinary or extraordinary original civil jurisdiction [O. 49, r. 3, 
cl. (6). 

Sub-rule 3. — This sub-rule corresponds to s. 221 of the Code of 1882. 

Power to amend decree. — See s. 152 and notes thereto. 

7 . [S. 205,] The decree shall bear date the day on 

which the judgment was pronounced, and 
i>»to of Decree. when the Judge has satisfied himself that 

the decree has been drawn up in accord- 
ance with the judgment he shall sign the decree. 

Chartered High Courts. — This rule does not apply to Chartered High Courts 
in the exercise of their ordinary or extraordinary original civil jurisdiction [O 49^ 
r. 3, cl. (5)]. 


(y) Sri Baghunadha v. Sri Brozo KUJtore (1879) 3 I. A. 164, 
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O* 20, 8. [New.'l Where a Judge has vacated office after pro- 

*'*’■ *'*'* nouncing judgment but without signing 

Procedure wtore Judge the decree, a decree drawn up in accord- 
signing decree. ancc With such judgment may be signed 

by his successor or, if the Court has ceased 
to exist, by the Judge of any Court to which such Court was 
subordinate. 


Chartered High Courts. — ^This rule does not apply to Chartered High Courts 
in the exercise of their ordinary or extraordinary original civil jurisdiction [O. 49, r. 

3. ol. (6)1 


9. [s. 207.] 


Where the subject-matter of the suit is 
immovable property, the decree shall con- 
tain a description of such property suffi- 
cient to identify the same, and where such 
property can be identified by bound.aries 
by numbers in a record of settlement of survey, the decree 
shall specify such boundaries or numbers. 


Decree for recovery of 
Immovable property. 


Decree for possession of land* — A decree for possession of land carries 
with it possession of account books and other papers relating to tho management of 
the land ( 2 ). 


10. [S. 208.] Where the suit is for movable property, 

and the decree is for the dehvery of such 
inOTabupro^rty!**'^®'^ property, the decree shall also state the 

amount of money to be paid as an alterna- 
tive if delivery cannot be had. 

Decree for delivery of movable property. — This rule contemplates suits 
for the recovery of 3pcc?^c movable property, referred in arts. 48 and 49 of the Limi- 
tation Act (a). 

11. [S. 210 .] (1) Where, and in so far as a decree is 

for the payment of money, the Court may 
Decree may direct pay- for any sufficient reason at the time of 

ment by iMtaiments. passuig the decrcc, Order that payment of 

the amount decieed shall be postponed or 
shall be made by instalments, with or without interest, not- 
withstanding anything contained in the contract under which 
the money is payable. 


(«> SH v. JOeeroo <1887} 11 Bom. 483. | (a) v. JoWaram (1899) 22 Med. 478. 
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(2) After the passing of any such decree the Court may, 0.20, r. II. 
on the application of the judgment-debtor 
pa^o®nt and with the consent of the decree-holder, 

order that payment of the amount decreed 
shall be postponed or shall be made by instalments on such 
terms as to the payment of interest, the attachment of the 
property of the jud^ent-debtor, or the taking of security 
from him, or otherwise, as it" thinks fit. 

Old section. — This rule corresponds with s. 210 of the Code of 1882 except in 
the following particulars : - 

(1) The words ‘‘shall be postponed” in sub-rules (1) and (2) are new. 

(2) The words “ notwithstanding anything containod in the contract under which 

the money is payable ** in sub-rule (1) are also now; see notes below 
under those words. 

“In so far as the decree is for the payment of money.” — This rule 
applies to money-decrees only and not to mortgage decrees (6). 

“Notwithstanding anything contained In the contract under which 
the money is payable*” — Those words are new. They have been added to over 
ride the ruling of the Bombay High Court in Raqho v, Dipvhand (c). In that case it was 
held that if A executed a bond to B payable by instalments, with a proviso that if 
default was made in payment of any one of the instalments, the whole amount should 
become due and payable forthwith, and if on default being made by A in payment of 
any one instalment B sued A to recover the whole of the balance due, the Court could 
not, at the time of passing the decree, order the amount decreed to bo paid by instal- 
ments, for to do so, it was said, would be inconsistent with the terms of the bond. 

Under the present rule the Court has tho power to order payment of the amount 
decreed by instalments, notwithstanding the terms of tho bond. 

Interest. — Where a decree is made payable by instalments under sub-rule (1), 
the rate of interest is in the discretion of the Court {d). 

5ub-rule (3). — After decree, no order can be made for payment by instalments 
nor can payment be postponed except with the consent of the decree -holder. 

Limitation. — An application by a judgment-debtor under this rule for payment 
of the amount of a decree by instalments should be made within 6 months from the 
date of the decree [Limitation Act, 1908, Sch. I, art. 175], 

Execution of decree payable by Instalments. — In the case of an ordinar«/ 
instalment decree, that is a decree payable by instalments on certain specified dates, 
the period of limitation as regards each instalment (which is 3 years) runs from the date 
on which tho instalment becomes due (e). In the case of a decree payable by instal- 
ments, mth a proviso that if default be made in payment of any one of the instalments, 
the whole of the decretal amount should become due and recoverable in execution, 
limitation runs from the date of the first default (/). But if tho judgment-debtor pays 


ShmJeara^ v. Danapa (1881) 5 Bom, 604. 
(e) (1880) 4 Bom. 06. • 

(d) Oarifalho v. NurtHbi (1870) 3 Bom. 202 


I («) Limitation Act, 1908, Sch. 1, art. 182 (7). 
j (f) Sitab Chand v. Hyder (1807) 24 Cal. 281. 
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O, 20, the oevT-due instalment and the decree-holder accepts it without protest, limitation 
rr. U-12. will run from the date of the next default. Strictly speaking, the first default being waived 
it ceases to be a “ default in law, and the next default then becomes the first default (g). 

12. [Ss. 211, 121.] (1) Where a suit is for the recovery 
of possession of immovable property and 
mesne profits, the Court may 
pass a decree^ 

(a) for the possession of the property ; 

(&) for the rent of mesne profits which have accrued 
on the property during a period prior to the 
institution of the suit or directing an inquiry as 
to such rent or mesne profits ; 

(c) directing an inquiry as to rent or mesne profits 
from the institution of the suit until — 

(i) the delivery of possession to the decree-holder. 

(ii) the relinquishment of possession by the judgment- 

debtor with notice to the decree-holder through 
the Court, or 

(Hi) the expiration of three years from the date of 
■ the decree, 

whichever event first occurs. 

(2) Where an inquiry is directed under clause (6) or 
clause (c) a final decree in respect of the rent or mesne profits 
shall be passed in accordance with the result of such inquiry. 

Old section. — The provisions relating to mesno profits in the Code of 1882 
were contained in as. 211, 212 and 244. Those provisions have now been re-cast. The 
definition of mesne profits is relegated to s. 2, cl. 12. At the same time an important 
alteration has been made as regards procedure in determining the amount of mesne 
profits. Under the Code of 1882, the amount of mesne profits was to be determined 
in execution proceedings [see C.P.O., 1882, s. 244, els. (a) and (b)]. Under the present 
rule the amount must be determined by the decree and not in execution. 

Decree for possession and mesne profits, — In a suit for the recovery oi 

possession of immovable property, the plaintifi may claim mesne profits which have 
accrued due during a period prior to the institution of the suit. Ho may also claim mesm 

ig) Kashirtm v. Pandu (1908) 27 Bom. 1 ; Mon j Karakavalasa v. Karanam (1881) 3 Mad. 

Mohun V. Jhtrga (1888) 16 Cal. 502 ; Bud^ { 256. 

dfiu iMl y. Rskkhab (1889) 11 AU. 482 ; 
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profits which have accrued due subsequent to the institution of the suit [see s. 11, p. 60, 0.20, f. 12* 
para. (2^]. The decree to be passed in such a case will now be as follows ; — 

1 , That the defendant do put the plaintiff in possession of the property specified 
in the schedule annexed to the decree. [To this extent the decree is final]. 

That the defendant do pay to the plaintiff the sum of Rs. with interest 

thereon at the rate of per cent, per annum to the date of realiza- 

tion on account of mesne profits which have accrued due prior to the 
institution of the suit. [To this extent the decree is final]. 

Or [where accounts have to be taken of the mesne i 3 rofits] — 

That an inquiry be made as to the amount of mesne profits which have 
accrued due prior to the institution of the suit. [To this extent the decree 
is preliminary : see s. 2, ExpIn]. 

3. That an inquiry be made as to the amount of mesne profits /rom the instil 
tutionofthe suit until the point of time specified in cl. (c) of the section. 

[To this extent the decree is preliminary]. See Sch. I, App. D, Form No. 23. 

The inquiry referred to above will be held before an officer of the Court appointed 
in that behalf, who must report to the Court the result of the inquiry. After that is 
done, and the parties have been heard on the report, b, final decree will be passed in res- 
pect of the mesne profits. It is important to note that where a preliminary decree under 
this rule has either intentionally or inadvertently omitted to direct an enquiry into 
future mesne profits, the Court has no power to direct such enquiry by its final 
decree {h). 

Application of the rule. — This rule applies not only where the plaintiff sues 
for possession of the whole of an immovable property, but also where he sues for posses- 
sion of a portion thereof. But the portion must bo a specified portion, that is, a por- 
tion to the profits whereof the plaintiff is exclusively entitled. Hence the‘ provisions 
of this rule do not apply to a suit for partition by a member of a joint Hindu family, 
for until partition no member is entitled to a specific share of the property {i). This 
does not mean that a member of a Joint Hindu family is not entitled in a suit or parti- 
tion to claim his Share of the rents and profits of the joint property from which he may 
have been wrongfully excluded. Ho is entitled to such share { j), but tho Court in de- 
ciding upon his claim is to be guided, not by tho provisions of this rule, but by the 
rules of Hindu law relating to partition. 

Mesne profits. — The expression “mesne profits” is defined in s. 2, cl. (12), 
as meaning those profits which the person in wrongful possossion of property actually 
received or might with ordinary diligence have received therefrom, together with inte- 
rest on such profits, but shall not include profits due to improvements made by the 
person in wrongful possession. 

Tho claim for mesne profits is virtually a claim for damages. Hence there is no 
rigid rule for determining the amount of mesne profits, and the amount must be assessed 
in every ease by a proper exercise of judicial discretion (k). ** Mesne profits are in tho 

nature of damages which the Court may mould according to tho justice of the case. ’* 


^^7**^^* ^bamadsa (1919) 42 Mad. 2fl6, 

(0 PirtM PoZ V. Jotoahir (1887) 14 Cal. 493, 609, 
14 I. A. 37 ; Shankar v. Bardeo (1889) 16 
Cal. 897, 406, 16 I. A. 71. 


(f) Bhivrav v. Sitaram (1896) 19 Bom. 632. 

(*) Orisk Chunder v. Shoshi (1900) 27 Cal. 961, 
27 I. A. HO ; Surja v. Reid (1902) 29 
Cal. 622. 
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O* 20> r. 12. Henc5e in calculating mesne profits, payments of revenue and cesses made by the 
defendant should be deducted (1). But the costs of collecting the rents or profits 
should not be allowed to the defendant, unless he entered on the property in the 
exercise of a bona fide claim of right (m). 


Where a defendant has been in wrongful possession for a certain period, and is 
subsequei^ly dispossessed by a third party, the defendant can only be charged with 
mesne profits for the period for which he wm in wrongful possession. He cannot be 
charged with mesne profits that have accrued due subsequently to his dispossession, 
though the person who dispossessed him may not have done anything to recover the 
rents or profits (n). The reason is that if a defendant is dispossessed by a third party, 
he cannot be said to have even impliedly received the profits, nor could he with ordi- 
nary or extraordinary diligence have received them. ' But where a defendant who has 
been in wrongful possession abandons the land without giving notice to the plaintiff, 
he will be held liable for mesne profits (o). 


Where a person buys immovable property from a defendant pending a suit against 
him for recovery of the property and for mesne profits, and a decree is eventually passed 
against the defendant, the plaintiff is entitled to recover the mesne profits not only 
from the defendant, but from the purchaser pendente liie (p). 


Interest forming part of mesne profits. — It will be seen from the defini- 
tion of mesne profits, that mesne profits consist of two items, namely, (1) profits of the 
property and (2) interest on euch profits. Hence if a decree awards mesne profits, but 
says nothing about interest, that is, interest on the profits, it must bo construed as 
including not only the profits, but the interest on such profits. It has been so held 
by their Lordships of the Privy Council in Qrish Chunder v. Shoshi Shikhareswar {q)* 
If the profits were payable from month to month, the interest thereon would ba calcu- 
lated month by month, and if they were payable from year to year, the interest would 
be calculated year by year. Calculating in this manner, the interest on the profits 
must be allowed up to the date of ascertainment of the aggregate amount of mesne 
profits (r) ; but in no case should it be allowed for a period longer than three years from 
the date of the decree (j). The reason is that the item of interest we are now considering 
forms an integral part of “ mesne profits,” and since mesne profits cannot be allowed 
for a period longer than three years from the date of the decree, the interest forming 
part thereof also cannot be allowed for a longer period. It must not, however, bo sup- 
posed that because “ mesne profits ” are defined as meaning “ profits ” plus “ interest 
on such profits,” therefore the Court must always interest omsuch profits. Mesne 
profits, it must be remembered, are in the nature of damages which the Court may award 
according to the justice of the case. And since the item of interest now under considera- 
tions forms part of mesne profits, it is equally in the discretion of the Court whether 
to allow such interest or not (t). For the same reason, the Court may, while allowing 
the claim for interest, direct the interest to be calculated not month by month or year 
by year stated above, but in a me«|iner less advantageou-^ to the plaintiff. The mode 
of calculation indicated in the beginning of this paragraph applies only to those cases 
where the decree is silent as to the mode in which interest is to be calculated. 


(0 Dakhina v. Saroda (1894) 21 Oal. 142, 20 I. A. 

* 160; Kachar v. Oghadbhai (1898) 17 Bom. 86. 

(m) Dungar v. Jai Earn (1902) 24 AU. 876. 
in) Abbas v. FasHh-vd^n (1897) 24 Cat. 418. 

(o) Kishnamnd v. Fratab Narain (1884) 10 Cal. 
786, 11 1. A. 88. 

(«) Midnapors Zsmindari Oo., Ld, v. Nareah 
Narain (1911) 89 Oal. 220. 


iq) 27 Cal. 961, 967, 27 I. A. 110. 

(r; Narpat v. Ear Qayan (1908) 26 All. 276; 
Radharaman v. Sumomoji (1903) 30 C3a\. 

606. 

is) Qrish Chunder v. Shoshi Shikharmpar (1900) 
27 OaL 961, 96^ 27 I. A. 110. 

(t) Qrish Chunder v. Shoshi Shikhareswar <1900) 
27 Cal. 961, 969, 27 I. A. 110. 
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After the aggregate amount of mesne profits is ascertained, the plaintiff may apply Q, 20, 
to the Court for a final decree for the amount so ascertained, and for interest on that rr. 12, 13. 
amount, and the Court may award interest at such rate as it thinks fit (w). This rate 
is usually 6 i)er cent. (v). See s. 34. 

“Three years from the date of the decree." — “Decree*’ means final 
decree. Thus if an appeal is preferred from a decree for mesne profits, and,jbhe decree 
is confirmed in appeal, the period of three years is to be computed from the date of the 
appellate decree («;). Similarly, if a decree for mesne profits is taken to the Privy Coimoil 
and is confirmed, the period of three years is to be counted from the date of 
the King’s order in Council (x). See notes to s. 36, “ What decree may be executed ? ** 

When a decree awards possession with mesne profits to be ascertained in an inquiry, 
but specifies no time down to whicli mesne profits are to be computed, the decree cannot 
be construed as giving mesne profits for a period longer than three years from the date 
of the decree (y). The plaintiff therefore is not entitled to mesne profits for more than 
three years from the date of the decree, though the possession was not delivered to 
him until after the expiration of the three years. Note the words “ whichever event 
first occurs “ in sub-r. (1), cl. (c). 

Limitation. — As regards mesne profits accrued due prior to the institution of 
the suit, the defendant is only liable for the mesne profits accrued duo during the three 
years before the date of the suit, A claim for mesne profits during a period preceding 
the throe years next before the date of the suit is barred under the Limitation Act, 1908, 
sch. I, art. 109 («), 

Appeal. — Under the Code of 1882 [s. 244], the amount of mesne profits was 
determined in execution proceedings, and the decision determining mesne profits, being 
an order in execution proceedings, was appealable as a decree. Under the present 
rule the amount of mesne profits is to be determined by the decree itself, and a party 
aggrieved by the determination as to mesne profits may now prefer an appeal from the 
decree itself {a). 

Mesne profits and jurisdiction. — See notes to s. 6 on p. 15 above, and notes 
to 8. 38, under the head “ Rule IV,” on p, 114 above. 

For an additional sub-rule made by the Madras Hig:h Court. — See 

Appendix VII below. 

13- [S- 213.] (1) 'V^ere a suit is for an account of 

any property and for its due administration 
suit.'’'™® under tne decree of the Court, the Court 

shall, before passing the final decree, pass 
a preliminary decree ordering such accounts and inquiries to 
be taken and made, and giving such other directions as it thinks 
fit. 


(u) Oirish Chunder v. SaH Sekhareswar (1906) 
^ ^ ^ 83 Cal. 829, 884, 386, 

(u) Ijatulla Bhuyan v. Chandra Mohan (1908) 12 
, ^ 0, W N. 286, 84 Cal. 964. 

(u>) Badha.Naih v. Chandi Charan (1908) 30 Cal. 
060 

(») Bhup Zndor v. Bifai (1901) 28 AU. 162, 27 I. 
A. 2Mj Nan^mar v, Bilas Ram (1918) 
a Pat. i. J. 116. 

(y) UUamram v, KUhordas (1900) 24 Bom. 149 ; 
34 


Narayan v. Sono (1900) 24 Bom. 346 ; 
Trailokya Nath v. Jogendra Nath (1908) 
36 Cal. 1017. V ^ . 

(z) Kiahnanand v. Pratab Narain (1884) 10 Cal* 
786, 11 I. A. 88 ; Abbas v. Fa$sih-ud-din 

All. 162, 27 1. A. 
Ram (1918) 3 
2 Pat. L. J. 894. 


(1897) 24 Cal. 413. 

(a) Bhup Indor v. Bijai (1901) 23 
209; NandJeumar v. Bilas 
Pat. L.J. 116, 118 ; See also 
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0. 20, r. 13. (2) In the administration by the Court of the property 

of any deceased person, if such property proves to be insuffi- 
cient for the payment in full of his debts and liabilities, the 
same rules shall be observed as to the respective rights of 
secured and unsecured creditors and as to debts and habih- 
ties prbveable, and as to the valuation of annuities and future 
and contingent liabilities respectively, as may be in force for 
the time being within the local hmite of the Court in which 
the administration-suit is pending with respect to the estates 
of persons adjudged or declared insolvent ; and all persons, who 
in any such case would be entitled to be paid out of such pro- 
perty, may come in imder the preliminary decree, and make 
such claims against the same as they may respectively bo en- 
titled to by virtue of this Code. 

Judicature Act, 1875, s. 10. — ^Tho words of the present rule are almost the same 
as s, 10 of the Judicature Act of 1875. 

Administration «suit. — Whore a person dies leaving a will, it is his executor 
that administers his estate, and where he dies intestate, it is his administrator that 
administers hia estate. The administration of the estate of a deceased person consists, 
first, in paying his funeral expenses, next his debts, and then the legacies under his will 
(if any). The residue of his estate is then to be divided among the residuary legatees 
imder his will (6), or amongst his heirs if he has left no will. In an administration-suit, 

. it is the Court that takes upon itself to a largo extent the functions of an executor or 
administrator, and administers the estate of the deceased. 

The following persons may maintain an administration-suit : — 

(1) A creditor of the deceased, when his claim is not paid off by the legal repre- 
sentatives of the deceased. But though a creditor may bring an administration-suit, 
he must bring the suit on behalf of himself and the other creditors (c). 

(2) A legatee, whether specific or pecuniary, where the legacy is nob paid to him 
by the legal representatives of the deceased. 

(3) Next-of-kin of the deceased, for their share in the estate of the deceased. 

(4) An executor or administrator, when there are disputes amongst the legatees 
or next-of-kin as to the amount of the property left by the deceased and the amount 
to which the legatees or next-of-kin are entitled (Walker and Elgood on Administration 
Actions, pp. 24-31). 

Forms of plaint in an administration-suit. — See Soh. I, App. A, forms 
Nos. 41 to 43. 

Preliminary decree. — This rule provides that in an administration-suit, the 
Court shall pass a preliminary decree before passing the final decree, directing accounts 
bo be taken and enquiries to be made. For forms of preliminary decree, see Sch. I> 
App. D, forms Nos. 17 and 19, and for forms of final decree, see forms Nos. 18 and 20. 


fb) Indian Suooesslon Act, 1866, ss. 279-286; j bb. 101-106. 

Probate and Administration Act, 1881, j (c) JVorraJksr v, Pryer (1876 ‘j2 O. D. 109. 
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Insolvent estate.— -Sub-ml© (2) providos that when it appears in an ad- O 20 * 
ministration -suit that the ©state of the deceased is insolvent, the rules laid down in the pf |3 |4, 

Presidency. To WHS Insolvency Act, 1909, as to Presidency Towns, and in the Provincial ’ ’ 

Insolvency Act, 1907, as to the rest of 'British India, shall apply so far as regards (1) 
the respective rights of secured and unsecured creditors, (2) debts and liabilities prove- 
able, and (3) the valuation of annuities and future and contingent liabilities. Note that 
this sub-rule does not apply all the rules and principles of bankruptcy to insolvent 
estates, but only the rules in respect of the three heads enumerated above (d)* 

flights of ftecured creditors under the Presidency-Towns Insolvency 

Act. — See 8. 48 of the Act, and els. 9 to 17 of Sch. II to the Act. 

Rights of secured creditors under the Provincial Insolvency Act.— See 

S. 31 of the Act. 

Debts and liabilities proveable under the Presidency-Towns Insolvency 
Act. — See sections 46 and 48 and Schedule II of the Presidency-Towns Insolvency 
Act, 1909. 

Debts and liabilities proveable under the Provincial Insolvency Act.— 

See ss. 28 and 29 of the Act. 

Suit to recover assets improperly paid by the Administrator-General. 

This section does not apply to a suit brought by a creditor of the deceased against the 
Administrator-General (to whom letters of administration have boon granted) and 
against other creditors of the deceased to recover assets alleged to have been impro- 
perly paid by tho Administrator-General to such creditors in priority to the 
plaintiff (e). 


14 . [S. 214.] (1) Where the Court decrees a claim to 

pre-emption in respect of a particular sale 
suit!’”*’'’ pre-emption property and the purcliase-money has 
not been paid into Court, the decree shall — 

(а) specify a day on or before which the purchase- 
money shall be so paid and 

(б) direct that on payment into Court of such pur- 
chase-money, together with the costs (if any) 
decreed against the plaintiff, on or before the day 
referred to in clause (a), the defendant shall deliver 
possession of the property to the plaintiff, whose 
title thereto shall be deemed to have accrued from 
the date of such payment, but that, if the pur- 
chase-money and the costs (if any) are not so paid, 
the suit shall be dismissed with costs. 

(2) Where the Court has adjudicated upon rival claims 
to pre-emption, the decree shall direct, — 


(d) E© irEpincuil (1882) 20 0. D. 217 ; Napajee I («) NavajM v. Adm.-Qen, of Madras (1913) 38 
0/ Madras (1013) 88 Mad. | Mad. 600. 
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(а) if and in so far as the , claims decreed are equal 
in degree, that the claim of each pre-emptor com- 
ping with the provisions of sub-rule (1) shall 
take effect in respect of a proportionate share of 
the property including any proportionate share 
in respect of which the claim of any pre-emptor 
failing to comply with the said provisions would, 
but for such default, have taken effect ; and, 

(б) if and so far as the claims decreed are different 
in degree, that the claim of the inferior pre-emptor 
shall not take effect unless and until the superior 
pre-emptor has failed to comply with the said 
provisions. 


Difference between the old section and the present rule. — This rule 
corresponds with s. 214, C. P. C., 1882, except in the following particulars : — 

1. The words “ whose title thereto shall be deemed to have accrued from the date 
of such payment ” are new. See notes below under those words. 

2. Sub-rule (2) is also new. See notes below under the head ** Sub-rule (2) : Rival 
pre-emptors.** 

Pre-emption. — The right of pre-emption can only be exercised in respect of ini' 
movable property. A and R, both Mahomedans» are co-sharers of a house. If B 
sells his share to X for Rs. 500, A is entitled to pre-empt J5*a share on payment of K*<. 
600, that is to say, A as co -sharer may require B to soil his share to him in preference to 
X. The same rule applies if A and B are owners of adjoining houses. If B refuses to sell 
his share to Aj A may institute a suit for pre-emption against B and X, It has been held 
by the High Court of Allahabad, that if the sale by B to X has been completed before 
the date of the suit, B having no longer any interest in the property, he is not a necessary 
party to the suit ( / ). If a decree is passed for A, and if he has not paid the amount of 
purchase-money into Court, the decree should specify a day on or before which the 
purohaae-moncy should bo paid into Court. If the amount is paid within the time 
fixed by the Court, A will be entitled to enter into possession of R’s share. But if he 
fails to pay the amount within that time, ho will lose the benefit of the decree {gY 
The original Court has no power to extend the time for pajrment (h), but it is compe- 
tent to the appellate Court to extend the time (t). 

It is important to note that the right of pre-emption is a personal right. This gives 
rise to the following consequences : — 

1. If the pre-emptor, that is, the person entitled to pre-emption, transfers the 
right to a third party, the right is lost and the transferee cannot maintain 
a suit for pre-emption ( j). 


if) Bom Sarwp v. Si/UU (1904) 26 All. 549, 

Ki$hn v. Bhola Nath (1892) 14 All. 629; 
Jaggar Nath v. Johhu (1896) 18 AU. 228 . 
Bee also Balmukand v. Paneham (1880) 
10 All. 400 ; Bhagtoara v. Qoru (1910) PunJ. 


Rec. no. 66, p. 178. 

(h) Suranjan v. Ram Bahai (1913) 86 All. 682. . 
(t*) Parahadi v. Ram Dial (1880) 2 All. 744 ; 

Singh v. Jaiari Singh (1891) 13 All. 376 
( j) Rajjo V. Lalman a888) 6 All. 180, 183. 
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2, It is aot settled whether if the pre-emptor dies during the pendency of the O.20> r. 

suit for pre-emption, the right, aeoording to Sunni Mahomedan Law, 
is extinguished (k), or whether it survives to his heirs or to his legal 
representatives (1). 

3. If the pre-emptor transfers the right of pre-emption during the pendency of 

the suit for pre-emption, the right of pre-emption is lost, and the suit 
will be dismissed. And even if he obtains a decree and transfers the decree, 
the right of pre-emption will be lost, and the Court will not allow exe- 
cution of the decree. But if he obtains a decree, and transfers not the 
decree, but the property which is the subject of pre-emption, the right of 
pre-emption is not lost and he may execute the decree, thoup^h execution 
will not be allowed to the transferee (m), 

**Wh 08 e title thereto shall be deemed to have accrued from the date 
of such payment.” — These words have been added to make it clear that the 
title to the property vests in the plaintiff on payment of the purchase-money, and that 
it is not necessary to complete the title that there should be any document in writing 
and registered as required by the Transfer of Property Act in the case of a sale of im- 
movable property. The object of adding these words into the rule is to supersede the 
opinion expressed by the High Court of Madras that, since the passing of the Transfer 
of Property Act, the title to a pre-empted property could not vest in the plaintiff without 
an instrument of transfer (n). 

Mesne profits. — Upon a pre-emption decree the property and the right to mesne 
profits therefrom vest in the pre-emptor only from the date when ho pays the amount 
of the purchase price finally decreed ; until that time, the original purchaser retains 
possession and is entitled to the rents and profits (o). 

Extension of time for payment Into Court. — See notes above under the 
head “ Pre-emption " and notes to s. 148 above. 

Sub-rule (a) : Rival pre-emptors. — Sub-r. (2) prescribes the form of decree 
to be passed when there are rival pre-emptors. It is based upon the undermentioned ^ 
rulings of the Allahabad High Court (p). 

Pre-emption under the Mahomedan law. — The Mahomedan law is the only 
lystem prevallent in British India which provides substantive rules relating to the 
*ight of pre-emption in a systematic form (^). The Mahomedan law of pre-emption is 
applied by the Courts of British India to Mahomedans except in the Madras Pre- 
aidency, the Punjab and Oudh, In the Madras Presidency, the right of pre-emption 
IS not recognised by the Courts even as between Mahomedans, on the ground that it 
places a restriction upon liberty of transfer of property, and is therefore opposed to 
equity and good conscience (r). Pre-emption in the Punjab is regulated by the Punjab 
Laws Aot, 1872, and in Oudh by the Oudh Liaws Aot, 1876. See Mulla’s “ Principles of 
Mahomedan Law ” 6th Ed., pp. 147-149. 


:*) Mu^mntad v. Niamat^nrNissa (1898) 20 A 

(l) Satntad Jiaul v. Sitaram (1912) 86 Bom. 14 

gtorofa V. Syad Sirajul (1917) 41 Boi 

(m) Jawi kahaiv, Qaya (1886) 7 AU. 107. 

(n) v. Ohitman (1901) 24 Mad. 449, 46 
. 0 ) Deokinandan v. Sri Ham (1889) 12 AU. 28< 


Deonandan v. Ramdhari (1917) 44 I. 80, 
44 C^al. 676. 

(p) Kashi V. MuJefUa (1884) 6 All. 87 : HtUai v. 

Sheo Prasad (1884) 6 All. 465 ; Ajaib Na 
V. Mathura (1889) 11 AU, 164. 

(q) Zamir v. Paulat Ram (1888) 6 AU. 110, 113. 
(f) Ibrahim v. Mum Mir (1870) 6 M. H. 0. 26. 
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O 20 Pre-emption by custom » — ^The Sunni Mahomedan law of pre-emption applies 

rr *14-16 O^tom to Hindus in Behar («) and Gujarat (0* 

Pre-emption by contract. — A right of pre-emption is occasionally given 
in mortgage deeds to the mortgagee, so that in case of a sale of the equity of redemption 
by the mortgagor, the mortgagee shall have the refusal of the property ; and in such 
a case the price may or may not be fixed beforehand (u). 

Vendor’s title In pre*emption suit — A pre-emptor is not entitled in 
a pre-emption suit to put the vendor on proof of his title to the property which ho 
purports to sell. The reason is that the principle of pre-emption is substitution* A pro. 
emptor is therefore bound to take the title which the vendee was ready to take (t?). 

15 . [S. 215.] Where a suit is for the dissolution of a 

partneiship, or the taldng of partnership 
soiuuonoipMtoe™h?p.‘“®‘ accounts, the Court, before passing a final 
decree, may pass a preliminary decree de- 
claring the proportionate shares of the parties, fixing the day 
on which the partnership shall stand dissolved or be deemed 
to have been dissolved, and directing such accounts to be 
taken, and other acts to be done, as it thinks fit. 

Preliminary decree directing accounts to be taken. — The preliminary docroo 
directing accounts to be taken should always contain a declaration of the rights of the 
parties, and it should be in form No. 21 , Sch. 1, Api). D {w). After the accounts are 
taken, a final decree is passed directing that the partnership assets be applied, first, in 
payment of the partnership debts, next, in payment of the costs of the suit, and bistly* 
in payment to each partner of tho amount found due to him on taking the accounts ; 
see Sch. I, App. D, form No. 22. 

Appeal. — A preliminary decree in a suit for tho dissolution of a partnership or tiie 
taking of partnership accounts is appealable under s. 96. But the appeal must be filed 
within the period prescribed by tho law of limitation. If no appeal is preferred within 
the period of limitation, the party aggrieved by such decree is precluded by virtue of 
the provisions of s. 97 from disputing its correctness in an appeal from the final decree. 
See s. 97 and note' thereto. 

16 . [S. 215'A.] In a suit for an account of pecimiary 

transactions between a principal and an 
agent, and in any other smt not herein- 
before provided for, where it is necessary, 
in order to ascertain the amount of money due to or from 
any party, that an account should be taken, the Court shall, 
before passing its final decree, pass a pre limin ary decree direct- 
ing such account to be taken as it thinks fit. 


(«) Fakir v. Etnambuksh (186$) B. L. E., Sup. 
Vol. 86 ; Judu Lai v. Janki Koer (1908) 35 
Oal. 675 

(0 Oordkandoi v. Prankor (1860) 6 B. H. 0. A. 
0. 268. 


(u) Orby v. Trigg (1872) 9 Mad. 2. 

(r) Sabodra v. Bageshwari (1916) 87 All. 629. 
iw) Thi/rvkwmresan v. Sxmaraga (1897) 20 
Mad* 818* 
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Shall pass a preliminary decree directing: accounts. — ^The provisions 
of this rule must be strictly followed. If the fact of agency is established, it is the duty 
of the Court to direct an account to be taken of the dealings between the parties, before 
passing the final decree. It is not proper to pass a final decree at the hearing (a;). 

Appeal. — See notes to r. 16 above under the head “ Appeal.” 

Stay of proceed lng:s. — Where an appeal is pending against a preliminary 
decree, the Appellate Court may make an order under O. 41, r. 6, staying the inquiry 
into accounts pending the hearing of the appeal (y). See notes to 0. 41, r. 6, under the 
head ** Stay of proceedings under a decree.” 

17. \New.'\ The Court may, either by the decree direct- 

ing an accoimt to be taken or by any sub- 
account,. directions aa to gequeut Older, give special directions with 
regard to the mode in which the account 
is to be taken or vouched and in particular may direct that in 
taking the account the books of account, in which the accounts 
in question have been kept, shall be taken as prima facie evi- 
dence of the truth of the matters therein contained with hberty 
to the parties interested to take such objection thereto as they 
may be advised. 

« 8. [New.l Where the Court passes a decree for the 
Decree In suit for parti- partition of property or for the separate 
ps^ioWa^'sharl^thOT^ possessiou of a shate therein, then, — 

(1) if and in so far as the decree relates to an estate as- 
sessed to the payment of revenue to the Government, the de- 
cree shall declare the rights of the several parties interested in 
the property, but shall direct such partition or separation to 
be made by the Collector, or any gazetted subordinate of the 
Collector deputed by him in this behalf, in accordance with 
such declaration and with the provisions of section 54. 

(2) if and in so far as such decree relates to any other im- 
movable property or to movable property, the Court may, 
if the partition or separation cannot be conveniently made 
without further inquiry, pass a preliminary decree declaring 
the rights of the several parties interested in the property 
and giving such further directions as may be required. 

Sub>*riile (i), — See s. 64 and notes thereto. 

Oivlng such further directions. — ^Theso words are wide enough to 
include a direction for an enquiry into future mesne profits. But under the rule the 


(.x) ^ghutuilh V, Qanpaiji (1005) 27 All. 374, J iy) Soo BaUakishen v. Khugnu fl904) 31 Cal. 722. 


O. 20, 
rr. 16-18 
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O. 20. direction should be in the preliminary decree. If no such direction is included in the 
rr* 1 8*20 preliminary decree, the Court has no power to direct an enquiry into future mesne profits 
by its finfid decree ( 2 ). 

19 . [S. 216.] ( 1 ) Where the defendant has been allow- 
ed a set-off against the claim of the 
plaintiff, the decree shall state what 
amount is due to the plaintiff and what 
amount is due to the defendant, and shall be for the recovery 
of any sum which appears to be due to either party. 

(2) Any decree passed in a suit in which a set-off is 

claimed shall be subject to the same provi- 
reiaSS^o sions in respect of appeal to which it would 

have been subject if no set-off had been 
claimed. 

(3) The provisions of this rule shall apply whether the 
set-off is admissible imder rule 6 of Order VIII or otherwise. 


Appeal from decrees relating to set-off. — ^Thia rule corresponds with s. 
216 of the Code of 1882, except as regard b the provwion as to the Court to which an 
appeal should lie from a decree passed in a suit in which a set-ofi is claimed. The 
second paragraph of a. 216 ran as follows : — 

“The decree of the Court with respect to any sum awarded to the defendant shall 
have the same effect, and be subject to the same rules in respect of appeal or other- 
wise, as if such sum Imd been claimed by the defendant in a separate suit against the 
plaintiff.’* 


The present rule provides that appeals from decrees relating to set-off shall lie to 
the Courts to which appeals in respect of the original claim would lie. 

Decree In case of set-off* — It has been held by the Allahabad High Court 
that in a suit by a principal against his agent for accounts, the Court can grant a decree 
to the agent for the amount found due to him on the taking of the accounts between 
the parties (a). The ground on which the decision is based is that a suit for accounts 
against an agent necessarily involves an undertaking by the principal to pay to the agent 
any sum that may be found due to him. Commenting upon this case, Phillips, J., 
in a Madras case (6) said : “This, I think, is taking a somewhat large view of the inten- 
tion of a plaintiff in such a suit, for it could rarely be his intention to bring a suit in 
order that a decree might be given against him.’* See notei.’ to O. 8, r. 6, ** The amount 

claimed to be set off must be legally recoverable,” p. 443 above. 

20 . [S. 217,] Certified copies of tbe judgment and de- 

crtifled copie* of judg- cteo sfiaU be furnished to the parties on 
application to the Court, and at their 
expense. 




«) (1910)42 Mad. 296. 

Parnwmand v. Jaget Narain (1910) 32 All. 625. 


(6) Naraaimha v. ^Bamindar of Tiruvur (1919 J 
42 Mad. 878» 879-880. 
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ORDEK XXI. 

Execution of Decrees and, Orders. 

Of execution of decrees In general. — ^The present orc'er is the longest Order 
in the whole Schedule. It consists of 103 rules. It is proposed here to give a summary 
of these rules, and at the same time an idea of the different kinds of execution, and the 
procedure in respect thereof. The references to the rules given in this summary are to 
the rules of the present Order. 

A obtains a decree against B for Rs. 6,000. Hero A is the decree-holder, B is the 
judgment-debtor, and Rs. 6,000 is the judgment-debt. If B fails to satisfy the decree, 
A may apply for execution of the decree against R*s person, or against his property, or 
both(r. 30). But the Court may, in its discretion, refuse execution at the same time 
against the person and property of the judgment-debtor (t, 21) Execution against 
the person of the judgment-debtor consists in arresting him and detaining him in jail. 
Execution against the property of a judgment -debtor consists in attaching and 
selling his property, and paying the decree-holder the amount of the judgment-debt out 
of the sale -proceeds. 

Application for execution. — All proceedings in execution are to be commenced 
by an application for execution (r. 10). The application for execution must be in 
writing [r. 11 (2)] and should contain the particulars set forth in rr. 11 (2) to 14. The 
only exception is where the decree is for the payment of money and the judgment-debtor 
is in the precincts of the Court when the decree is passed, in which case the Court may 
order immediate execution on the oral application of the decree-holder at the time of 
passing the decree [r. 11(1)], If the application complies with the requirements of rr. 
11 (2) to 14, the Court will direct execution to issue (r. 24). If it does not, the Court may 
reject it, or may require it to be amended (r. 17). If the application is rejected, the 
decree -holder may present another application properly framed. 

Who may apply for execution. — The application for execution is to be made by 
the decree-holder. If the decree is transferred by the decree-holder, the transferee may 
^■PPly for execution (r. 16). If the decree has been passed jointly in favour of more 
persons than one, any one of such persons may apply for execution (r. 16). If the decree 
holder is dead, hia legal representative may apply for execution (s. 146). 

Against whom execution may be applied for. — If the judgment-debtor is 
living, execution is to be applied for against him. If he is dead, execution may be applied 
for against his legal representative. In the latter case, the decree may not bo executed 
against the person of the legal representative, but only against the property of the judg- 
ment-debtor which has come to the hands of the legal representative and has not been 
duly disposed of by him (s. 60). As to notice to the legal representative, see the next 
paragraph. 

Notice before ordering execution. — ^The law does not require any notice to 
be issued to the party against whom execution is applied for, except in the following 
two oases : — 

1. Where the application for execution is made more than one year after the 

date of the decree or more than one year after the date of the lost order 
made on any previous application for exeoution. 

2. Where exeoution is applied for against the legal representative of the judg- 

ment-debtor. 


O. 21 
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O. 21. In the two oases mentioned above the Code provides that ** the 4lJourt executing 

the decree shall issue a notice ** (r. 22). There is one case in which it is discrelionary 
with the Court to issue a notice before making an order for execution, and that is where 
the decree is for money and execution is sought against the person of the judgment - 
debtor (r, 37), 

Execution ag:ainst the person of the Judg:nient-debtor. — 

(t) Decrees for the payment of money, — A obtains a decree against B for Rs. 6,000 
and costs, [This is a money-decree.] B fails to pay the amount of the judgment-debt. 
A applies for execution of the decree against J5’s person [r. 11 (2), cl. (j)]. The decree 
being a money-docreo, the Court way, instead of issuing a warrant for jB’s arrest, issue 
a notice calling upon him to appear and show cause why he should not be committed 
to the civil prison in execution of the decree (r. 37). If B appears and satisfies the Court 
that ho is unable to pay the amount of the decree from poverty or other sufficient cause^ 
and if there are no circumstances which disentitle B to the indulgence of the Court, 
the Court may make an order disallowing -d’s application for R’s arrest and detention 
' [r. 40 (1)]. If B does not appear, the Court should issue a warrant for his arrest if the 
decree-holder so desires (r. 37). If B appears, but fails to show cause to the satisfac- 
tion of the Court, the Court should cause him to be arrested [r. 40 (6)]. 

Where a warrant of arrest is issued, it should be executed by an officer of the Court 
appointed in that behalf (rr. 24-26). If when the officer goes to execute the warrant 
B offers payment of the amount of the judgment-debt (which must always be specified 
m the warrant), the officer should receive the payment and the warrant should not then 
be executed (r. 38). But if no payment is made, B should be arrested and brought before 
the Court “ as soon as practicable (s. 65). If no notice was issued prior to his arrest 
under r. 37, it is open to B to show that he is unable to pay the amount of the decree 
from poverty or any other sufficient cause [r, 40 (1)]. If the Court is satisfied that B is 
unable to pay the amount of the decree from poverty or any other sufficient cause, and 
if there are no other circumstances which would disentitle B to the indulgence of the 
Court, the Court will make an order directing B’s release [r, 40 (1)]. Otherwise the 
Court will make an order committing B to prison [r. 40 (6)]. Tho prison is to be a 
civil prison (s. 66), and the term of detention in prison is six months if the amount of 
the decree exceeds Rs. 60 , and six weeks if the amount of tho decree does not exceed 
Rs, 50 (s. 68). If, while in prison, B pays the amount mentioned in the warrant to 
the officer in charge of tho prison, or the decree is otherwise fully satisfied, as by 
attachment and sale of his property, he will be released from detention (s. 68). 
Otherwise, he will bo detained in prison until expiration of the term of his detention 
unless tho decree-holder requests the Court to release him from detention, or omits to 
pay the subsistence allowance of the judgment-debtor. A judgment-debtor released 
from detention in any one of tho above cases cannot be rearrested in execution of 
the same decree [s. 58 (2)], though the judgment-debt has remained unpaid. This 
does not moan that his liability to pay the debt ceases, for the decree still subsists, 
and A may yet execute the decree against J5’s property [s. 68 (2)], though not against 
his person. 

No woman can be arrested in execution of a money-decree [s. 66]. 

(ii) Decrees other than those for the payment of money , — A judgment-debtor may 
be arrested and imprisoned not only in execution of a decree for the payment of money, 
but also in execution of other decrees (rr, 31, 32, 33). The procedure to be followed 
in these oases is as follows : If the application is in proper form, the Court will issue a 
warrant for the arrest of the judgment-debtor (r. 24). If the judgment-debtor is arrested 
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in execution qf the warrant, he must be brought before the Court “as soon as practi- 0» 21* 
cable ” (s. 55). The Court will then make an order committing him to the civil prison. 

If, while in jail, the decree is fully satisfied, he will be released from detention [s. 58 (1)]. 

Otherwise he will be detained in pidson until expiration of the term of his detention, 
unless the decree-holder requests the Court to release him from detention, or omits to 
pay the subsistence allowance of th^ judgment-debtor as provided by r. 39. 

Execution agfalnst property of Judgrment-debtor. — This subject mav 
be considered under two heads, namely, (1) attachment, and (2) sale. We shall first 
state the rules relating to attachment, and then the rules governing sale, for attachment 
precedes sale. Attachment is levied and the sale of the property attached is effected 
by an oflfioer of the Court under a warrant issued from the Court. 

Before considering the rules relating to attachment and sale, it is to bo observed 
that there are certain kinds of property which are not liable to attachment or sale in 
execution of a decree. Those are described in s. 60. Subject thereto all saleable pro- 
perty which belongs to the judgment-debtor, or over which he has a disposing power 
which he may exercise for his own benefit, is liable to attachment and sale in execution 
of a decree against him (s. 60). 

/. Attachment — Attachable property belonging to a judgment-debtor may bo 
divided into* two classes, (1) movable, and (2) immovable. 

As to attachment of movable property, — See rr. 43 to 53. 

Attachment of immovable property, — If the property bo immovable, the attach- 
ment is to bo made by an order prohibiting the judgment-debtor from transferring or 
charging the property in any way, and prohibiting all other persons from taking any 
benefit from such transfer or charge. The order is to be proclaimed at some place on 
or adjacent to the property, and a copy of the order is to bo affixed on a conspicuous 
part of the property and then upon a conspicuous part of the Court-house (r. 54). 

Whore an attachment has boon made, any private transfer of the property attached 
whether it be movable or immovable, is void as against all claims enforceable under 
the attachment (r. 64), 

If any claim bo preferred to any property attached in execution of a decree by any 
person other than a party to the suit, the procedure proscribed by rr. 58 to 63 is to bo 
followed. If any questions arise in the course of execution proceedings between the 
parties to the suit, or their representatives, they are to be dealt with under s. 47. 

If during the pendency of the attachment the judgment-debtor satisfies the decree 
through the Court, tho attaohmont will be doomed to bo withdrawn (r. 55). Otherwise 
the Court will order tho property to bo sold (r. 64). If the property attached is current 
coin or currency-notes, the Court may direct the same to bo paid to tho decree-holder 
in satisfaction of his decree (r. 56), for coin or currency -notes do not require to be sold. 

II, Sale of attached property . — If the property attached bo movable property 
which is subject to sxwedy and natural decay, the same may be sold at once (r. 43). Every 
sale in execution of a decree should be conducted by an officer of the Court except where 
the property to be sold is a negotiable instrument or a share in a corporation, which the 
Court may order to be sold through a broker (r. 76). 

After the property is attached, the first step to be taken by the Court towards the 
sale thereof, whether the property be movable or immovable, is to cause a proclamation 
of the intended sale to be made, stating the time and place of sale, and specifying tho 
property to be sold, the revenue fif any) assessed upon the property, the encumbrances 
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O. 21, r. 1. (if any) to whioh it ia liable, the amount for the recovery of which the^sale is ordered 
and such other particulars as the Court considers material for a purchaser to know in 
order to judge of the nature and value of the property (r. 60). No sale should take 
place until after the expiration of at least thirty days in the case of immovable property, 
and of at least fifteen days in the case of movable property, calculated from the date 
on which a copy of the proclamation has been affixed on the Court-house of the Judge 
ordering the sale, unless the judgment -debtor consents in writing to the sale being held 
at an earlier date (r. 68). The Court may, in its discretion, adjourn the sale from time 
to time, but if the sale is adjourned for longer period than seven days, a fresh proclama- 
tion should bo made, unless the judgment-debtor consents to waive it (r. 69). 

It is important to note that no holder of a decree, in execution of which property 
is sold, can bid for or purchase the property without the express permission of the Court 
(r. 72). 

Irregularity in the conduct of eale of attached property , — No sale of immovable pro- 
perty can be set aside on the ground of irregularity in publishing or conducting the sale, 
unless upon the facts proved the Court is satisfied that the party seeking to set aside 
the sale has sustained substantial injury by reason of such irregularity (r. 90). As re- 
gards movable property, the rule is that a sale of movable property is not liable to be 
set aside in any case on the ground of irregularity in publishing or conducting the sale. 
The only remedy open to the party who has sustained any injury by reason of such irre- 
gularity is to institute a suit for compensation against the person responsible for the 
irregulaisity. But if such person be the purchaser himself, the party sustaining the 
injury may sue for the recovery of the specific property and for compensation in default 
of such recovery (r. 78). 

Disposal of sale-proceeds , — ^The sale-proceeds of property sold in execution of a decree 
are to be applied in the manner prescribed by s. 73. 

Resistance to delivery of possession to purchaser , — Where immovable property is 
sold in execution of a decree, and the purchaser ip resisted or obstructed in obtaining 
possession of the property, he may make an application to the Court complaining of 
such resistance or obstruction. The Court will thereupon fix a day for investigating 
the matter, and summon the party against whom the application is made to appear and 
answer the same (rr. 97-103). 

Payment under decree. 

1. [S. 257.] (1) All money payable 

under a decree shall be paid as follows, 
, namely : — 

(а) into the Court whose duty it is to execute the 

decree ; or 

(б) out of Court to the decree-holder ; or 

(c) otherwise as the Court which made the decree 
directs. 
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(2) Where any payment is made under clause (a) of sub- 
rule (1), notice of such payment shall be given to the decree- 
holder. 

Retrospective effect of rules contained In this order. — On comparing this 
Order with the corresponding Chapter of the Code of 1882, it will be found that 
several changes have been . intrbducod in the matter of procedure so far as it relates to 
the execution of decrees. In this connection it is important to remember that changes 
in matter of procedure are retrosjiective in effect and apply to pending proceedings (c). 

Money payable under the decree. — It is money payable under a decree that 
may be paid into Court under this rule. Costs of an application awarded by an order 
under s. 35 cannot be said to be money payable under a decree. Hence such costs 
ought to be paid to the party direct, and not into Court (d). 

Where an order has been made for the payment of money into Court on a certain 
date, and the Court is closed on that date, a payment made on the following date is 
good payment for the purposes of the order (e). 

Decree directing: payment to decree-holder. — Payment into Court is a valid 
compliance with a decree even though the decree directs payment to the decree 
holder (/). 

Payment Into Court. — Sub-r. (2) which requires notice to bo givel^t to the 
decree-holder where payment is made into Court is new. Where payment is made 
into Court, interest does not cease to run on the money payable under the decree 
until the decree-holder gets notice of the payment (g), 

2. [S. 258.] (1) Where any money payable under a 

decree of any kind is paid out of Court or 
to^ec“o“hoider. the decrec is otherwise adjusted in whole 

or in part to the satisfaction of the decree- 
holder, the decree-holder shall certify such payment or adjust- 
ment to the Court whose duty it is to execute the decree and 
the Court shall record the same accordingly. 

(2) The judgment- debtor also may inform the Court of 
such payment or adjustment, and apply to the Court to issue 
a notice to the decree-holder to show cause, on a day to be 
fixed by the Court, why such payment or adjustment should 
not be recorded as certified ; and if, after service of such notice, 
the decree-holder fails to show cause why the payment or 
adjustment should not be recorded as certified, the Court shall 
record the same accordingly. 


(c) Hajrat AhramniB8a^\, Valiuinma (1894) 18 (a) Aravamndu v. Samiyappa (1898) 21 Had. 385. 

Bom, 429 ; BaXkrishm v. Bapu (1895) 19 ^ Warn v. Naiu (1910) 35 Bom. 35. 

Bom. 204, Xs) Ramaraya v. SherboU (1919) 42 Mad. 670. 

(a) Shanks v. SeorUary of State (1889) 12 Mad. 120. 


o. 21, 

rr. 1, 2. 
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O. 21 , r. 2. (3) A payment or adjustment, which has not been certi- 

fied or recorded as aforesaid, shall not be recognised by any 
Court executing the decree. 

5. a 57 A» C. P. C.» omitted In this Code . — Before proceeding with 

the subject-matter of the present rule, it is important to note that s. 267A of the 
Code of 1882 has been omitted in this Code. That section ran as follows ; — 

“ Every agreement to give time for the satisfaction of a judgment-debt shall bo 
void unless it is mad© for consideration and with the sanc- 
Agreemont to give time ta Court which passed the decree, and such Court 

judgmont-dobtor. deems the consideration to be under the circumstances 

reasonable. 

Every agreement for the satisfaction of a judgment-debt, which provides for the 
payment, directly or indirectly, of any sum in excess of 
satisfaction accrue duo under the decree, shall be 

of judgment-debt. 

void unless it is made with the like sanction. 

Any sum paid in contravention of the provisions of this section shall be applied 
to the satisfaction of the judgment-debt; and the surplus, if any, shall be recoverable 
by the judgment-debtor.” 

Thfe section was first enacted by Act XII of 1879 with a view to protect the in- 
terests of judgment -debtors against the exorcise of undue pressure by docreo-holdeis. 
It gave rise to conflicting decisions, and as interpreted by the majority of the High 
Courts was found in practice to be of little service to judgment-debtors. It has 
been therefore omitted in this Code with the result that — 

(1) agreements to give time to the judgment-debtor, and 

(2) agreements for the satisfaction of a judgment-debt which provide /or pay- 

ment of any sum in excess of the decretal amount j may now bo entered 
into between the decree-holder and the judgmont-dobtor without the 
sanction of the Court, and effect may be given to them, if otherwise valid, 
as to any other agreement. 

Points of difference between old section 285 and the present rule. — ^Tho 

present rule oorrespouds with s. 268 of the Code of 1882 except in the following 
particulars : — 

(1) The words “ of any kind ” have been added into sub-r. (1) to make it clear 
that this rule applies not only to money-decrees, but to decrees for the enforcement 
of a mortgage (A) and other decrees. 

(2) In para. 3 of s. 258 there occurred the words “ as a payment or adjustment 
of the decree” after the word “recognized.” These words have been omitted [see 
Bub-r. (3)] to make it clear that the Court cannot recognize an uncertified payment or 
adjustment for any purpose whatever. See notes below under the head “ Uncertified 
payment and limitation.” 

Scope aad application of the rule. — This rule provides that — 

5*. 

(1) where any money payable under a decree of any kind is paid out of Court, or 


(A) See YaWiiwi^amy v. Somasundram (1906) 28 Mod. 473. 
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( 2 ) where a decree is otherwise adjusted in whole or in part to the satisfaction O. 21 , r. 2« 
of the decree -holder, 

the decree-holder shall certify such piayment or adjustment to the Court whoso duty it 
is to execute the decree, so that the same may be recorded by that Court. 

If the decree-holder fails to inform the Court of the payment or adjustment, it is 
open to tho judgment-debtor to protect himself from execution of the decree by 
applying to the Court within 90 days from the date of the payment or adjustment (i) 
to issue a notice to the decree-holder to show cause why the payment or adjustment 
should not be recorded as certified. If the payment or adjustment is not certified by 
either party, it shall not be recognized by any Court executing the decree. This may 
be explained by the following 


Illustration, 

A obtains a decree against B for Rs. 2,000. It is subsequently agreed between A 
and B that A should accept Rs. 1,000 in full satisfaction of tho decree. B accordingly 
pays A Rs. 1,000, but neither the payment nor adjustment is certified to the Court. A 
applies for execution of tho full amount of tho decree notwithstanding the adjustment. 
R objects to execution on the ground that tho decree has been adjusted. Tho adjust- 
ment, not being certified, cannot be recognized by tho Court executing the decree^ and 
the Court must direct execution to issue. It will not avail B to contend that A had 
agreed to certify tho payment to tho Court, but has omitted to do so. See notes 
below under the head “ Fraud.” 

History of sub-rule (3).— The Codes of 1869 (s. 206) and 1877 (s. 258) 
provided that a payment or adjustment made out of Court should not bo recognized 
by any Court executing the decree unless it had boon certified to that Court. Tho Code of 
1877 was amended in tho year 1879, and tho amendment provided that an uncertified 
payment or adjustment should not bo recognized by aay Court, and the same provision 
occurred in tho Code of 1882. In tho year 1888, thosecljion was again altered, by pro' 
viding that an uncertified payment or adjustment should not bo recognized by any 
Court executing the decree^ and this is tho form in which the rule now stands. 

Sub-rule ( 3 ). — Sub-rule (3) provides that an uncertified payment or adjust- 
ment shall not be recognized by any Court executing the decree. The words “ Court 
executing the decree”indicate the extent to which an uncertified payment or adjustment 
should not be recognized by a Court. Those words show that the prohibition to take 
cognizance of an uncertified payment or adjustment is limited to tho Court which is 
called Mpon to execute the decree. It is in execution proceedings alone that an uncerti- 
fied payment or adjustment cannot be recognized by a Court. Tho rule does not 
prohibit a Court from taking cognizance of such payment or adjustment in proceed- 
ings other than execution proceedings. An uncertified payment or adjustment may 
therefore be recognized by a Court trying a suit for a relief based upon such payment or 
adjustment (j). This gives rise to the following questions : — 

1. Whether, on the Court directing execution to issue in the case put in the above 
illustration, B can maintain a suit against A for a declaration that tho decree has 
been adjusted and for an injunction restraining A from executing the decree ? 


(0 imitation Act, 1908, Sch. I., art. 174. 

U) Swamirao v. Jfa«A<niiOr(1891) 16 Bom, 419; 
Kalyan v. Kamta (1891) 13 All. 389; 
Ohanasham v. Kashiram (1802) 16 Bom. 
680; l9xoar Chandra v. HarU Chandra (1808) ’ 


26 Cal. 718. The operation of sub-r. (8) 
ii not excluded, because a party proc»^ 
by way of suit Instead of proceeding by an 
application as required by a. 47 • Mom v. 
Hasan (1910) 43 Bom. 240. 
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O. 21, r. 2. Whether, if A oauses the depree to be executed notwithstanding tho adjust- 

ment, and B*s property 4 sold in execution, B can maintain a suit against A to set 
aside the sale, on the ground that the decree having been adjusted, A ought not to 
have caused the same to be executed ? 

3. Whether, if A causes the decree to be executed notwithstanding the adjust- 
ment, B can maintain a suit against A to recover damages for breach of the contract 
represented by the adjustment ? In other words, whether, if B is compelled to pay in 
execution of the decree the full amount of the decree, namely, Rs. 2,000, he is 
entitled to recover back that sum from A as damages for breach of the contract on 
A'e part not to execute the decree ? 

Each of the suits referred to above would involve recognition of an uncertified 
adjustment, and B’s success in each of them would depend inter alia upon the recog- 
nition of such adjustment by the Court trying the suit Now, it has been made suffi- 
ciently clear that the prohibition against the recognition of an uncertified adjustment 
is confined to Courts executing decrees, and does not extend to Courts trying suits. 
Hence a Court trying any of the above suits would not be precluded from recognizing 
the adjustment though the adjustment has not been certified. It is not, however, 
to be supposed that this circumstance by itself is sufficient to entitle B to a decree in 
all the three suits, for in the first two cases there is an initial difficulty in B’s way. 
That difficulty is presented by the provisions of s. 47 by which it is enacted that all 
questions relating to the “ execution, discharge or satisfaction of a decree should 
be determined by the Court executing the decree, and not by a separate suit. Noting 
these provisions, we proceed to answer the above questions in order. 

As regards the first question, it is quite true that if B brought a suit for an injunc- 
tion restraining A from executing the decree, the Court trying the suit would 
recognize the adjustment though it might not have been certified. But the Court cannot 
try the suit at all, for such a suit is barred under s. 47, the principal question in the 
suit being whether A should be restrained from executing the decree. This being a 
question relating to “ execution,” it cannot be tried in a separate suit (k). Hence 
the answer to the first question is in the negative. 


The answer to the second question is also in the negative, and for the same 
reasons. The suit being one to set aside the sale in execution, the principal question 
would bo whether the proceedings in execution should be set aside and this question is 
also one relating to “ execution ” within the meaning of s. 47, and the suit would 
therefore be barred under that section (1). It is therefore immaterial whether the 
purchaser at the sale in execution is a stranger or the decree -holder himself. There 
are two oases both prior in date to the Allahabad decision cited above, in which tho 
property was purchased by a stranger, and the suit was to sot aside the sale on tho 
ground that the decree had already been satisfied out of Court at the time tho sale was 
held. In both those cases it was held that the person who bought the property 
having purchased it bona fide at an auction sale, the sale to him could not be set 
aside. But the question whether the suit was barred was not raised in either of 
these oases. According to the Allahabad decision cited above, tho suit Would bo 
barred under s. 47 (m). 


The third question stands upon a different footing. The suit therein referred to 
is one for the recovery of damages for broach of the contract represented by tho 


(k) Azimn V. Matuk Lot (1894) 21 Cal. 487 ; J3a<ra- 
a%au V. BapanM^ (1802) 15 Mod. 802 ; Dsno 
Bundhu V. HaH (1904) 81 Cal. 480. 

(0 Jaikaran v. Raghunath (1898) 20 All. 264. 


^eUapva v. Ramchandra (1897) 21 Bom. 4jJ3 j 
Mowira Mohun v. Akhoy KtHMt ( 188 o; 
16 ChI. 667. 
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adjustment* The contraot represented by the adjustment was to accept Rs. 1,000 in 0.21 » r* 2 

full satisfaction of the decree, and not to execute the decree for its full amoun- 

If notwithstanding the payment to A of Rs. 1,000 in pursuance of the adjustment, A 

causes the decree to be executed, and B is compelled to pay the amount of the 

decree (that is, Rs. 2,000) in execution, B may sue A to recover back that 

amount as damages for breach of the contract not to execute the decree. Such a 

suit is not barred under s. 47, for the principal question in the suit is not one 

relating to execution^ but to the contract, its breach, and the amount of damages 

suffered by B in consequence of the breach. The answer to the third question 

is therefore in the affirmative (n). The Court trying the suit will take cognizance of the 

adjustment, and will direct A by its decree to repay Rs. 2,000 as and by way of 

damages to B, though the adjustment has not been certified. It may here bo noted 

that if after the decree is satisfied out of Court, A assigns the decree toX, and 

X then proceeds to realize the decree by execution against i?, B has no cause of action 

against X, and he is not entitled to recover fro m X as damages the amount paid by 

him in execution to X, even though X took the assignment with the knowledge that the 

decree had been satisfied (o). 

Summarizing the above, we may say that if a decree is adjusted to the satisfaction 
of the decree-holder, but the adjustment is not certified, it will not bo recognized by 
any Court executing the decree. The result is that if the decree-holder applies fo^ 
execution notwithstanding the adjustment, the Court will direct execution to issue, 
and the judgment-debtor will not bo heard to say that the decree has been 
adjusted. Nor can ho, oven by instituting a regular suit for injunction, obtain a 
stay of execution, for such a suit is barred under s. 47. Nor is it open to him, if his 
property be sold in execution, to bring a suit to sot aside the sale, for such a suit also 
is barred under s. 47. His only remedy is to sue the decree-holder for the damages 
sustained by him by reason of the breach of the contract represented by the adjust- 
ment. He need not, however, wait until execnlion of the decree against him. 

His cause of action arises on the presentation of an application by the decree-holder 
to execute the decree. Therefore where ho has imid any money under the 
adjustment, he may sue the decree-holder to recover the same if the decree-holder 
applies to the Court for execution notwithstanding the adjustment (p). 


Suit by Judgment-debtor based upon uncertified adjustment. — We have 
ali’eady considered throe kinds of suits that may bo brought by a judgment-debtor 
against the decree-holder upon an iincertified adjustment, namely, (1) suits for an 
injunction, (2) suits for sotting aside sales in execution, and (3) suits for damages for 
broach of the contract represented by the adjustment. All these suits are of a 
typical character, and they demand a careful study. The following case is of a 
differeut kind altogether. A obtains a decree against B for possession of certain 
immovable property. A then executes an ekrarnamaf whereby in consideration of 
Rs. 156 paid to him by B, he relinquishes an eight-anna share of the property in 
favour of j5. Subsequently he sells the remaining eight-anna share to B by a kabala. 
Both the ekramama and kabala are duly registered, but neither of them is 
certified .^to the Court. A then applies for execution of the decree, and obtains 
possession of the property. B sues A upon the two documents for a declaration 
of his right to the prpperty, and for recovery of possession thereof. Is the suit 


(r/) Hanmant v. Subbabhai (1890) 23 Bom. 394 ; 
K rataghava v. Subbakka (1882) 6 Mfld. 397 
B.] ; PeriatamH v. VeUaya (1898) 21 
W . 409 ; Krishrmami v. Ranga (1897) 
* Poromanand v. Khepoo (1884) 
10 CJal. 354 ; Qendo v. Nihal Kunwar (1908) 


30 All. 464 ; KrUslma v. SavirinUhu (1919) 
42 Mad. 338. 

(o) Krishna v. SavirimtUku (1919) 42 Mad. 888 

(p) Medai Kaliani, in the matter of (1907) 
Mad. 646. 
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O, 21, r, 2 . barred under s. 47 ? It has been held that it ia not barred, and that B is entitled to a 
decree. The suit is not one for an injunction, and it cannot therefore be said to be direc- 
ted to interfere with the execution of the decree. In fact the decree has already been 
executed* Nor is the suit one for sotting aside a sale in exeoution, for there has been 
no sale. The suit is one for the recovery of property conveyed to B by two documents, 
both of which are duly registered. The documents no doubt constitute an adjustment 
of the decree, but as stated above there is nothing in sub-r. (3) which bars a suit upon 
an uncertified adjustment (q). 

The reader is now in a position to understand the following proposition which sum- 
marizes in one sentence all that has gone before : — 

An uncertified payment or adjustment may be recognized by any Court except a 
Court executing the decree, and a based upon such payment or adjustment is main- 
tainable unless it is barred by the provisions of s. 47. 

Suit by decree-holder based upon uncertified adjustment. — Hitherto we 
have considered the case of the judgment-debtor so far as it is affected by an uncertified 
adjustment. We now turn to the case of the decree-holder, A obtains a decree against 
B for Rs. 316 and costs. B pays A Rs. 200, and induces A to give up the costs and 
accept a bond for the balance to be paid at the end of eight months. Neither the pay- 
ment nor adjustment ia certified to the Court. This does not preclude A from suing 
on the bond, for, as stated above, sub-r. (3) only prohibits a Court executing a decree from 
recognizing an uncertified payment or adjustment (r). Since the repeal of s. 267A or 
the Code of 1882, the result would be the same, even if the bond provided for payment 
of a sum in excess of the balance («). 

“ Money payable under a decree — Where under the terms of a decree 
in a mortgage suit the decree-holder (mortgagee) was to be in possession of the mort- 
gaged property and to render accounts every year of receipts of the income of the pro- 
perty and give credit for the surplus income accruing from the property, it was held that 
the income of the property received by the mortgagee decree-holder under the terms 
of the decree did not constitute it "‘money payable under a decree” within the 
meaning of this rule (t). 

“Decree of any kind/' — See notes above under the head “ Points of difference 
between old section 268 and the present rule.” 

•• Where the decree is adjusted in part " — A obtains a decree against B and 
O, A then enters into an agreement with B by which B is discharged from liability 
under the decree. The agreement constitutes an adjustment of a part ” of the 
decree within the meaning of this rule (m). 

Mode of certifying. — ^See notes below under the head “Uncertified payment 
and limitation,” 

This rule applies only to parties who stand in the relation of decree- 
holder and Judgment-debtor at the date of payment or adjustment." 

A obtains a decree against B for Rs. 6,000. B, being unable to pay the amount of the 


fo) Jswar Chandra v. Baris Chandra (1898) 26 
Cal. 718. 

(r) SwanUrao v. KashiwUh (1891) 16 Bom. 419 . 
Kalyan v. Kamta (1891) 18 AH. 339 ; Ghana' 
sham V. Kashiram (1892) 16 Bom. 689 
Tukaram v. Anantbhai (1901) 26 Bom. 262 
Lalji V. Gaya (1908) 25 All. 817 ; Juji v. 
Annai (1894) 17 Mad. 882 aa explained in 


Venkata v. Koran (1903) 26 Mad. 19 p. 26. 
(<r) See Heera v. Pestonji (1898> 22 Bom. 693 ; 

Dhanram v. Ganvat (1908) 27 Bom. 96. 

(0 YeUa jRsddi v. Syed Mukamad AUi (1916> 89 
Mad. 1026. , ^ 

(tt) Mahomed Khan Bahadur v. Mahomed Muna- 
war (1908) 81 Mad. 467. 
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decree in cash, transfers certain immovable property to C? in consideration of C under- Q, 2J r. % 

taking to pay the amount of the decree to A, C pays the amount of the decree to A 

out of Court Subsequently, G gets the decree transferred to himself from A, and applies 

for execution against B. The payment of the decretal amount by C to 4, though not 

certified^ is a bar to oxecutiorij for the payment was made not by B, the judgment-debtor, 

but by Of a third party, and this rule applies only where a payment is made out of 

Court by a judgment-debtor to the decree-holder (v). 

Fraud. — There is an earlier decision of the Madras High Court which lends colour 
to the view that where a decree is adjusted to the satisfaction of the decree -holder, 
and ho agrees to certify the adjustment to the Court, but omits to do so, and there- 
after applies to the Court for execution of the decree, the judgment-debtor may 
object to the execution and prove the adjustment in execution proceedings^ and the Court 
executing the decree may take cognizance of the payment notwithstanding the provisions 
of this rule, the reason given being that the suppression of the adjustment from the Court 
is not only a fraud upon the judgment- debtor, but a fraud upon the Court (to). But in 
later cases it has been held by the same High Court that if that be the effect of 
that decision, it is not good law (x). 

In a Bombay case (y), a decree for Rs. 2,500 was adjusted by the judgment-debtor 
paying and the decree-holder accepting Rs, 2,000 in full satisfaction of the decree, but 
the adjustment was not certified to the Court. The decree-holder thereafter applied for 
execution of the decree. Ho omitted to state in his application, as required by 0. 21, 
r. 11 (e), that the decree was adjusted. It was hold, following an earlier decision of the 
same Court (z), that it was a case of fraud upon th<^ Court, and the application for exe- 
cution was dismissed. On the other hand, it has been held by the High Court of Calcutta 
that it is not competent to a Court executing a decree to enquire into the fact of a pay- 
ment or adjustment which has not been certified as required by this rule even when 
fraud is imputed to the decree-holder (a). It is submitted, with respect, that the view 
taken by the High Court of Calcutta and that taken by the High Court of Madras in its 
later decisions is correct. The reasons given by the High Court of Bombay in support 
of the contrary view aro not satisfactory. In one of the Bombay cases cited above (6)^ 
it was said in effect that the Court has power under s. 47 to inquire into tlio alleged fraud. 

But what could be the object of that enquiry unless it be to ask the Court to recognize 
an uncertified payment or adjustment, in other words, to recognize that which the 
present rule says in explicit terms it shall not recognize. In the other Bombay case (c), 
it was said in effect that the Court of first instance having found as a fact that there 
was fraud on the part of the decree-holder, the lower appellate Court should have 
dismissed his application for execution. But this is begging the whole question, for is not 
the question this, namely, whether it is competent to the Court to enquire into the charge 
of fraud and admit evidence on that charge if the sole object of the enquiry be to recog- 
nize an uncertified payment or adjustment which the law says it shall not recognize. To 
us it so appears that if such an enquiry were allowed, tho provisions of sub-r. (3) would 
be rendered nugatory. If there be fraud, there is nothing to preclude tho judgment-debtor 
from adopting criminal proceedings against the decree -holder. The law allows the 


(t)) Banna Ayyan v, Sreenivasa (1896) 19 Mad. 

230 ; Ponnusami v. lAtdhmanan (1911) 
^ ^ ^ 86 Mad. 669. 

(t^) Barnayyar v. Ramayyar (1897) 21 Mad. 356. 
(«) Penatambi v. VeUaya (1897) 21 Mad. 409; Oan- 
apathy v. Ohenga (1906) 29 Mad. 312 ; Veer- 
<ma v. Pomayya (1907) 17 Mad. L. J. 627 ; 
Budfudem v. (Mam (1911) 36 Mad. 367. 

KV) Sanaa v. Bhawa (1916) 40 Bom. 888. 


(z) Trimbak v. Hari (1910) 34 Bora. 675, por 
Heaton, J. 

(а) Binoo Qorain v. Jaimurat (1911) 16 C. W. N 

923 ; Jogendra v. Amtosh (1914) 24 Caf 
L.J. 462 ; Parma Ram v, Lehna Singh ( 1919 ^ 
P. R. no. 136, p. 349. * 

(б) 84 Bom. 676, p. 681, mpra. 

(c) 40 Bom. 333, 336 supra. 
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C# 21| r, 2. judgmei^t- debtor 90 days witbin which ho may apply to have the payment or adjust- 
ment certified [Limitation Act, 8ch, I, art. 174], If he does not so apply, and the 
decree-holder applies for execution within that period, he may apply to have the pay- 
ment or adjustment certified, but this he should do within^OO days. And it has been 
held that objections filed by a judgm^t-debtor to the dooreo -holder’s application 
for execution ma 5 r bo treated as an application to certify, provided the objec- 
tions are filed within 90 days of the adjustment (d). But the judgment-debtor 
is not entitled to an extension of time even if fraud is established on the part of 
the decree -holder. For such extension he can only be entitled to under s. 18 of the 
Limitation Act, and that section provides only for the case where an applicant has by 
moans of fraud been kept from the knowledge of hia right to make the application ; it 
does not provide for the case where he is kept by means of fraud /row the exercise 
of his right to make the application (e). 

Uncertified payment and limitation. — Rub-r. (.1) of this rule provides 
that an uncertified payment shall not be recognized by any Court executing the decree* 
The third paragraph of the old section provided that an uncertified payment or adjust- 
ment shall not be recognized as a payment or adjustment of the decree by any Court execut- 
ing the decree. It was accordingly held under that section that there was nothing to 
prevent an uncertified payment from operating as a part payment within the meaning 
of s. 20 of the Limitation Act, so as to prolong the period of limitation for applying for 
execution under that Act ( / ). The words “as a payment or adjustment of the decree ” 
have been omitted in sub-r. (3). The result is that under the present rule the Court 
cannot recognize an uncertified i>ayment or adjustment for any purpose whatever. 
It follows that an uncertified payment can no longer operate as a part payment so os 
to prolong the period of limitation for an application for the execution of a decree (g). 
This may be explained by an illustration. A obtains a decree against B in January, 
1889, for Rs. 4,000. J5 pays A out of Court Rs. 2,000 in January 1891, but the 
payment is not certified. A applies for execution of the decree for the balance in 
January 1893, that is, more than three years after the date of the deirect but within 
three years from the date of paymeM under the decree. Under the old section, the 
payment, though not certified, operated as a fresh starting point for limitation and 
the application was therefore not barred. Under the present rule, the payment, not 
being certified, cannot bo recognised by the Court even for the purpose of limitation, 
and the application must bo rejected as barred by limitation. 

Nice questions have arisen in this connection as to the moaning of “ certify ” 
and as to the modes in which payments made out of Court may bo 
certified. It has been hold by the High Courts of Calcutta and Madras (^), that 
where interest on the decretal amount has been paid by the judgmont-debtur 
out of Court, or whore part payment has been made of the decretal amount by 
the judgment-debtor out of Court, the decree-holder may “ certify ”, the pay- 
ment either by an application made expressly for that purpose or by a declaration 
that he has received such payment made in an application for execution of the 
rest of the decree (Ji) [O. 21, r. 11 (e) ]. According to the Allahabad High Court, 
such a declaration as aforesaid made in an application for execution does not amount 
to “ certifying ” at all uithin the moaning of this rule (t). This may be explained by an 


<d) Budmdeen v. Qviem (1011) 30 Mad. 357, 360. 
(e) Binoo Gorain v. Jaxmwat (1911) 10 C. W. N. 
023 926-927. 

(/) HurA Psrshad v. Nasib Singh (1894) 21 Cal. 
542 ; Tukaram v. BabaH <1897) 21 Bom. 
122; Rajenoara v. Han (1896) 19 Mad. 
102 ; Rothan Singh v. Mata Din (1904) 26 
AU. 86 


(g) Bhajan Lai v. Oheda Lai (1914) 12 All. h. J- 

826 ; Birenuar v. Ambika Oharan (1918) 
45 Cal. 630. 

(h) Eusuffzeman v. Sanchia Lai (1916) 43 Cal. 207 

[payment of Interest); MasUamani v. 
SeUiuawami (1918) 41 Mad. 268. 

(i) Chattar Singh v. Amir Singh (1916) 88 AH. 204. 
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illustration. A obtains a decree against H for Rs. 4,000 and interest in 1906. He then O, 2l'>r. 
applies for execution of the decree in 191 1 , that is^ more than three years from the date 
of the decree, In his application A states that paid him interest on the decretal 
amount on 19th Juno lOOfif. According to tbe Calcutta and Madras High Courts, A’g 
declaration in the application amounts to certifying the payment of interest within 
the meaning of this rule, and the payment bein% certified, 't saves the bar of limitation, 
the application for execution having been made within throe years from the date of 
the certified payment. According to the Allahabad High Court, A*s declaration in the 
application for execution does not amount to certifying at all, and the payment being 
uncertified, it cannot operate to save the bar of limitation. No such question, however, 
can arise in the case of a mortgage decree, the reason being that an application for a 
final decree under O. 34 is not an application for execution, while sub-rule (3) applies 
only to a Court executing a decree {j). 

Uncertified adjustment and estoppel. — Since an uncertified adjustment 
cannot be recognized by the Court executing the decree, it cannot operate as an estoppel 
against the decree-holder. A obtains a decree against B, The decree is adjusted, but 
the adjustment is not certified to the Court. A receives payments under the adjustment 
and then applies for execution of the decree. The adjustment being uncertified, tho 
fact that A has received payments under the adjustment does not estop him from 
applying for execution (/O, 

Restitutioa of uncertified payment on reversal of decree in appeal. — 

If a decree is reversed in appeal, tho judgment-debtor is entitled to recover back any 
payment that ho may have made under the decree, though tho payment may not have 
been certified, Tho decree being reversed in appeal, the payment, whether certified 
or not, is one made without consideration, and tho judgment-debtor is entitled to a 
refund by an application to the Court of first instance (/). See s. 144. 

Joint«decree. — See notes to O. 21, r. 16, under the head “ Payment by judg- 
ment-debtor out of Court to one of several holders of a joint decree.*’ 

Minor. — An adjustment of a decree made by a guardian without obtaining 
the permission of the Court as required by 0. 32, r. 7, cannot be certified under this 
rule (m). 

Representative. — The word “ judgment- debtor ” in this rule includes persons 
claiming under him. Such persons therefore are as much precluded from sotting up 
an uncertified adjustment in execution proceedings as tho judgment-debtor himself 
would be (n). Compare s. 146 . 

Limitation. — A decree-holder may apply af any time for having a payment or an 
adjustment certified to the Court (o). But tho application by a judgment-debtor for 
the issue of a notice to the decree-holder to show cause why the payment or adjustment 
should not bo recorded as certified, must be made within 90 days from tho date of the 
payment or adjustment. See Limitation Act, 1908, Sch. I, art. 174. 

Appeal. — An order allowing or refusing an application to record an adjustment of 
a decree or a payment made out of Court under a decree is a decree within the meaning 
of B. 2, cl. 2, read with s. 47, and is therefore appealable under s. 96 (p). 

S V. Karan Singh (1917) 39 All. 632. (o) Tukaram v. BabaH (1897) 21 Bom. 122 ; Sheikh 

(*) Tnr^ V. HaH (1910) §4 Bom. 676 ; Jogen- Elahi Bux v. Nawab LaU (1919) 4 Pat. L.J. 

(1918) 19 Cal. L. J. 126. 169. 

0) Vowdw V. Vishnu (1887) 11 Bom, 724. (p) Jamna v. Mathura (189^ 16 All. 129 ; Bangji 

Km) Afui^hOlam v. Bamanadhan (1906) 29 Mad. v. Bhaiji (18 '^7) 11 Bom. 67 ; Qwtuwmya 

D V. Vudayawa (1896> 18 Idad. 26. 

i^rmduranga v. VythUinga (1907) 80 Mad. 687. 
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" 0 « 21 9 Criminal pr6ceedlng:s. — ^The prohibition against the recognition of an 

rr. 2 - 4 . imoertified payment or adjustment is confined to civil Courts executing decrees, and does 
not extend to criminal Courts. Hence an uncertified payment or adjustment may be 
recognized by criminal Courts^ and proof thereof is admissible in the investigation and 
trial of offences by those Courts. A holds a decree against B for Rs, 1,000. B pays 
the full amount of the decree to A out of Court, but the payment is not certified. A 
then applies for execution of the decree, but omits to state in the application for execu- 
tion, though required to do so by r. 11, sub-r, (2), cl. (e), of this Order, that the full 
amount of the decree has been paid. A is guilty of the offence of “giving false evidence” 
mthinthe meaning of as. 191 and 193 of the Indian Penal Code, and if the decree is exe- 
cuted, he is also guilty of the offence of “ fraudulently causing a decree to bo executed 
after it has been satisfied” within the meaning of s, 210 of the Penal Code. In either 
case, proof of the uncertified payment may be admitted by a criminal Court (5). It is 
however to bo noted that a mere application for execution not followed by execution 
does not constitute an offence under s. 210 of the Penal Code, for it is of the essence 
of the offence under that section that the decree must have been “ caused to be 
executed ” (r). 

Courts executing Decrees. 

8. [New.} Where immovable property forms one estate 
or tenure situate withm the local limits 
thi?“oL of the jurisdiction of two or more Courts, 

any one of such Courts may attach and 
sell the entire estate or tenure. 

Land situate in more than one Jurisdiction. — This rule is now. It gives 
effect to a ruling of the Calcutta High Court in the undermentioned case (5), The 
rule, when amplified, may be stated thus : where immovable property attached in exc- 
cution of a decree forms one estate, of which a part is situate within the local limits of 
the jurisdiction of the Court executing the decree, and the rest beyond such limits, the 
Court executing the decree has the power to attach and soil the whole estate, though only 
a part thereof is situate within the local limits of its jurisdiction. 

4 . [S. 223, 5 th para.] Where a decree has been passed 

in a suit of which the value as set forth 
hi the plaint did not exceed two thousand 
rupees and which, as regards its subject- 
matter, is not excepted by the law for the time being in force 
from the cognizance of either a Presidency or a Provincial 
C!ourt of Small Causes, and the Court which passed it wishes 
it to be executed in Calcutta, Madras, Bombay or Rangoon, 
such Court may send to the Court of Small Causes in Calcutta, 
Madras, Bombay or Rangoon, as the case, may be, the copies 
and certificates mentioned in rule 6 ; and such Court of Small 

(9) Qwer^Empreai v. Bapvji (1886) 10 Bom. 288 ; I (1882) 4 Mad. 826. 

Madi^ Ohund&r v.Nchodsw 0.889) 16 Oal. (r) Shama Charon v. Kasi Naik (1806) 23 Cal. 071. 

126 ; OusenSmjfrMt v. Piuola (1886) 0 (9} Lai v. Bama Sundt^ (1886) 12 Oal. 307 . 

^ Mad. 101 ; Qu6en‘Empret$ v . MnUuraman I 
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Causes shall thereupon execute the decree as if it had been O- 2 
passed by itself. 4-7. 

5. [S. 223, 6th para.] Where the Court to which a 

Mode 01 transfer. decree is to be sent for execution is situ- 

ate within the same district as the Court 
which passed such decree, such Court shall send the same 
directly to the former Court. But, where the Court to which 
the decree is to be sent for execution is situate in a c^'fferent 
district, the Court which passed it shall send it to the iJistrict 
Court of the district in which the decree is to be ( ecuted. 


Procedure where Court 
desires that its own decree 
shall be executed by an- 
other Court. 


6. [s. 224.] The Court sending a decree 

for execution shall send — 


(a) a copy of the decree ; 

(b) a certificate setting forth that satisfaction of the 

decree has not been obtained by execution 
within the jurisdiction of the Court by which 
it was passed, or, where the decree has been 
executed in part, the extent to which satisfaction 
has been obtained and what part of the 
decree remains unsatisfied ; and 

(c) a copy of any order for the execution of the decree, 

or, if no such order has been made, a certificate 
to that effect. 

Clause (6). — The omission to transmit to the Court executing the decree the 
certificate referred to in cl. (b) is not a “ material ” irregularity within the meaning 

of r. 90 of this Order, Hence it is not a good ground for sotting aside a sale in 
execution (t), 

7 . [ S, 225. ] The Court to which, a decree is so sent 

shall cause such copies and certificates to 
filed, without any further proof of the 
without proif. decree or order for execution, or of the 

copies thereof, unless the Court, for any 
special reasons to be recorded under the hand of the Judge 
requires such proof. 

Alteration in the rule. — The words, “or of the jurisdiction of the Court 
which passed it,*’ which ooourred in the corresponding section of the Code of 1882 after 

(0 AbbudaJter v. MoMdin (1897) 20 Mad. 10 
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O. 21, the words “or of the copies thereof have been omitted. See notes below under the 
rr 7-10. head “ Proof of jurisdiction.*’ 

Proof of jurisdiction. — A decree is sent for execution by Court X to Court Y. 
The judgment-debtor raises an objection in Court Y that Court X had no jurisdiction 
to pass the decree. Under the old section Court Y had the power to enquire whether 
Court X had jurisdiction to pass the decree or not (w), though it was held that that 
power should not be exercised unless the defect appeared o/i. ^^e/occ o/^Ac decree (v). 
Under the present rule. Court Y has no such power at alL This follows from the 
omission in this rule of the words “ or of the jurisdiction of the Court which passed it’* 
which occurred in the old section. The object of the omission is to give ofEect to the 
principle that a Court executing the decree of another Court ought not to go into any 
question as to the jurisdiction of the Court which passed it (w^). As to execution of 
decrees of Courts of Native States, see notes to s. 44, p. 119 above. 

8 . [S. 226. ] Where such copies are so filed, the decree 
Execution of decree or or Order mav, if the Court to which it is 

order by Court to which it , • • j /-i j i j i i 

is sent. sent IS the District Court, be executed by 

such Court or be transferred for execution 
to any subordinate Court of competent jurisdiction. 

Subordinate Court. — If a Munsiff in district X sends a decree passed by him 
for execution direct to a Munsiff in district Y, the latter has no jurisdiction to execute 
the decree. The proper course is for the MunsifE in district X to send the decree to the 
District Court of district Y, and the latter Court may then under this rule transfer the 
decree for execution to the Munsiff in that district (a;). 

9. [s. 227.] Where the Court to which the decree is 
Execution by High Court seut for cxecutiou is a High Court, the 

of decree transferred byi ini i j-h . • 

other cjourt. (160166 shall 06 6xecut6d oy such Court m 

the same manner as if it had been passed by 
such Court in the exercise t)f its ordinary original civil 
jurisdiction. 

Application for Execution. 

10. [S. 230, I St para.] When the holder of a decree desire? 

to execute it, he shall apply to the Court 
Application for execution. wMch passed the deorcc or to the Officer 
(if any) appointed in this behalf, or if the 
decree has been sent under the provisions hereinbefore con 
tained to another Court then to such Court or to the proper 
officer thereof. 


(u) Haji Muta v. Pimnanand (1891) 16 Bom. 216 
219 ♦, Itndad Ali v. Jagan Lai (1895) 17 All. 
478 ; Bhagwantappa v. Vishwanaih (1904) 
28 Bom. 878. 

(») LMke V. Daniel (1868) 10 W. B. F. B. 10, 11. 


(w) Eari v. Nareingrao (1918) 38 Bom. 194 ; Sheo- 
pat Rai V. Harak Chand (1919) P. R. no. 

22, p. 62. 

{x) Debi Daial v. Moharaj (1896) 22 Cal. 764. 
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Court by which decree may be executed. — See s. 38. O. 21 y 

■^Court which passed the decree.”— See 8. 37 as to the definition of “Court ***** * 

whioh passed a decree,” and notes thereto. 

What decrees may be executed. — See notes to s. 36, 


“If the decree has been sent to another Court.”— Where the decree of a 
District Court has been sent to the Court of a Munsiff for execution, and has not been 
returned to the District Court, the “proper Court” within the meaning of the Limitation 
Act, 1908, art. 182 (5), in which to apply “ for execution ” of the decree is the Court of 
the Munsiff (j/). 


11 . [Ss. 256, 235.] (1) Where a decree is for the pay- 

„ , „ merit of money the Court may, on the 

Oral application. , ,. 

oral application of the decree-holder at 
the time of the passing of the decree, order immediate execu- 
tion thereof by the arrest of the judgment-debtor, prior to the 
preparation of a warrant if he is within the precincts of the 
Court. 


(2) Save as otherwise provided by sub-rule (1), every 
„ application for the execution of a decree 

shall be m wntmg, signed and verified by 
the applicant or by some other person proved to the satisfac- 
tion of the Court to be acquainted with the facts of the case 
and shall contain in a tabular form the following particulars, 
namely : — 


(а) the number of the suit ; 

(б) the names of the parties ; 


(c) the date of the decree ; 

(d) whether any appeal has been preferred from the 
decree ; 


(e) whether any, and (if any) what, payment or other 
adjustment of the matter in controversy has been made 
between the parties subsequently to the decree ; 


(/) whether any, and (if any) what, previous applica- 
tions have been made for the execution of the decree, the 
dates of such application and their results ; 


(V) Maharajah of Bobbin v. yarasaraju (1916) 48 I. A. 238, 39 Mad. 640. 
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{g) th.e amount with, interest (if any) due upon the de- 
cree or other relief granted thereby, together 
with particulars of any cross-decree, whether 
passed before or after the date of the decree 
sought to be executed ; 

(A) the amount of the costs (if any) awarded ; 

(i) the name of the person against whom execution 

of the decree is sought ; and 

(j) the mode in which the assistance of the Court is 

required, whether — 

(i) by the delivery of any property specifical- 

ly decreed ; 

(ii) by the attachment and sale, or by the sale 

without attachment, of any property ; 

(Hi) by the arrest and detention in prison 
of any person ; 

(iv) by the appointment of a receiver ; 

(v) otherwise, as the nature of the relief 

granted may require. 


(3) The Court to which an application is made under 
sub-rule (2) may require the applicant to produce a certified 
copy of the decree. 


Sub-rule (1) corresponds with s. 256 of the Code of 1882, and sub-rulo (2) with s. 235. 

Difference between old section 356 and sub-rule (1). — ^Section 256 
of the Code of 1882 ran as follows : — 

“ When a decree is passed for a sum of money only, and the amount decreed does 

nob exceed the sum of one thousand rupees, the Court 

Power to direct immediate i. • 1 xi. 1 r 

execution ot decree for when passing the decree, on the oral appUcation 

exceeding of the decree-holder, order immediate execution thereof 
by the issue of a warrant directed either against the person 
of the judgment-debtor if he is within the local limits of the jurisdiction of the Court 
or against his movable property within the same limits.” 

Sub-rule (1) differs from a. 256 in the following particulars : — 

1. Under s. 266 immediate execution could only be issued if the amount of the 
decree did not exceed Rs. 1,0CK). Under the present rule there is no limit 
to the amount of the decree. But the decree must be one for the p^y* 
ment of money. 
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2. Asa general rule, a decree -holder seeding to arrest the judgment-debtor O. 2J» 

must present an application in toriting to the Court, and the Court may rr. 11» 12« 
then direct a warrant to issue for the arrest of the judgment-debtor who, 
as a rule, cannot be arrested without a wsurran. S. 250 of the Code of 
1882 dispensed with a written application, and enabled the Court to issue 
a warrant for the arrest of the judgment-debtor on an oral application. 

Sub-rule (l)goe3 further, and empowers the Court to order immediate 
arrest of the judgment-debtor prior to the preparation of a warranty if he 
is uithin the precincts of the Court. 

3, Execution can no longer issue against the movable property of. the judg- 

ment-debtor on an oral application as it could under s. 266. 

Privilege from arrest. — ^The privilege from arrest under civil process conferred 
by s. 135 of this Code does nob extend to a judgment-debtor against whom an order has 
been made for immediate arrest under this sub-rule. See s. 135, sub-s. (3). 

Alterations in sub-rule (a). — Sub-rule (2) corresponds with a. 236 of the Code 
of 1882 except in the following particulars : — 

1. In cl. (g), the words, “together with particulars of any cross-decree, 

whether passed before or after the date of the decree sought to be 
executed,” are new. 

2. In cl. (j), sub-cl. (ii), the words “or by the sale without attachment,’* are 

new. 


3. Cl. (j), sub-cl. (iv), is now. 

The application shall be verified. — An application for execution may be 
verified by any person acquainted with the facta of tho case. It may therefore be 
verified by a person who holds a general power of attorney from the decree-holder, 
notwithstanding that the docreo-holdor may bo residing within tho jurisdiction of 
the Court («). 

The application shall state the date of the decree. — The date of the 
decree means the date on which the judgment was pronounced (a). See 0. 20, r. 7. 

The application shall specify the mode in which the assistance of the 
Court is required. — Where an application did not 8i)ecify tho mode in which tho 
assistance of the Court was required, it was rejected (6). See r. 17 below. 

Sub-rule ( 3 ). — This sub-rule is new. The Court may under this sub-rule 
require the applicant to produce a certified copy of the decree. Such copy, however, is 
not a necessary annexure to an application for execution. An application, therefore, 
which is not accompanied by a copy of the decree, cannot be said to be an application 
not “in accordance with law” within the meaning of art. 182 (5) of sch, I of the Limi- 
tation Act (c). 


12 . [S. 236.] Where an application is made for the 

attachment of any movable property be- 

ofmovab 1” longing to a judgment-debtor but not in 

j^n^judgment-destor. possession, the decree-holder shall annex 
to the application an inventory of the 


<») PfK* Narain (IflOd) 26 All. 164. 

W wtamy. Oalian (1898) 26 Oal. 109. 

(ft) Sha Katamehand v. Qhelabhai (1896) 19 Bom 


84. 

(o) Raghunandan v. Badan Singh (1918) 40 All. 
i. 209. 
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p. 21, property to be attached, containing a reasonably accurate 
rr. 12-14. description of the same. 

Failure to annex Inventory, — Where no such inventory as is required by 
this rule is annexed to the application for execution, the application cannot be said to be 
one “in accordance with law” within the meaning of art. 1B2 of the Limitation 
Act, 1908(d). 

13, [S. 237.] Where an application is made for the at- 
Application for attach- tachment of any immovable property 

to ‘SSf'®cei?ata belonging to a judgment-debtor, it stall 
particuiaTB. coutain at the foot— 

(а) a deseription of such property sufficient to iden- 

tify the same and in case such property can be 
identified by boundaries or numbers in a record 
of settlement or survey, a specification of such 
boundaries or numbers ; and 

(б) a specification of the judgment-debtor’s share or 

interest in such property to the best of the belief 
of the applicant, and so far as he has been able to 
ascertain the same. 

In cl. (a), the words “and, in casg such property can be identified ... or 
numbers,” are new. 

14. [s. 238.] Where an application is made for the at- 

tachment of any land which is registered 
MfaSrt"iroJ®®cto?9*’re^ in the office of the Collector, the Court may 

gister in certain cases. require the applicant to produce a certified 

extract from the register of such office, specifying the persons 
registered as proprietors of, or as possessing, any transferable 
interest in, the land, or its revenue, or as liable to pay revenue 
for the land, and the shares of the registered proprietors. 

Alteration In the rule. — Under the old section it was necessary, where the 
application was for the attachment of land registered in the Collector’s Office, that 
the application should, in each case, be accompanied by a certified extract from the 
register of such office. Under the present rale, the Court may at its option require the 
applicant to produce such extract. The object is to save costs to the applicant of 
procuring such extract. 

(0) Abdta Bafi Khan v. Maula (1016) 37 All. 627. 
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15. [S. 231.] (1) Wliere a decree has been passed jointly 0-21, 

in favour of more persons than one, any 
by^fotarde^°Mde?“**°“ One or more of such persons may, unless 
* the decree imposes any condition to the 
contrary, apply for the execution of the whole decree for the 
benefit of them all, or, where any of them has died, for the 
benefit of the survivors and the legal representatives of the 
deceased. 


(2) Where the Court sees sufficient cause for allowing the 
decree to be executed on an application made under this rule, 
it shall make such order as it deems necessary for protecting 
the interests of the persons who have not joined in the 
application. 


Alterations In the rule. — This rule corresi^onds with s. 231 of the Code of 
1682 except in the following particulars : — 

1. The words ‘ or his or their representatives ” which occurred in s. 231 after 

the words “ one or more of such persons/’ have been omitted in view of 
the provisions of s. 146. See notes below under the head *' Any one or 
more of such persons.” 

2. The words “unless the decree imposes any condition to the contrary” in 

sub-rule (1) are new. See notes below under the same words. 


What is a joint decree. — A decree jointly passed in favour of more perE>onB 
than one is a joint decree. A and B obtain a decree against C for Rs. 5,000 ; this is a 
joint decree. It is not the loss a joint decree, because the shares of A and B in the 
decretal amount have been determined by the decree. Thus if it is determined by the 
decree that the share of A is Rs. 2,000, and the share of B is Rs. 3,000, the decree is 
still a joint decree. Rut though the decree in such a case is a joint decree, the interest 
of A and B being determined by the decree, either of them may apply for execution 
to the extent of his interest (e). 


Application by one of several decree-holders for execution of the whole 

— Ordinarily oil the decree -holders in a joint decree must join in an applica" 
tion for execution of the decree. The present rule provides for the case in which 
all decree-holders are unable or are unwilling to join in the application, and in such 
case enables one or more of such decree -holders to apply for execution of the whole decree 
“ for the benefit of them all.” Where an application is made under this rule by some 
only oi. several joint decree- holders, the Court may, in its discretion, grant or refuse tlio 
application (/). Similarly, it is in the discretion of the Court whether or not to give 
notice to the other decree-holders or to the judgment-debtor before making an order 
for execution under this rule ; it is not obligatory upon the Court to do so {g). If the 
application is allowed, the Court will under sub-r. (2) make such order as it deems 
necessary for protecting the interests of the other decree-holders and of the judgment- 
debtor (h). 


(e) Hurriah Ohunder v. Kali Sunderi (1883) d Ca!, 
482, 10 I. A. 4. 

(/) Sheikh Ahmed v. Shdhzada (1880) 7 C.L.B. 637. 


(g) Durga Das v. Demaj (1906) 33 Cal. 306. 

(A) TatasundaH v. BehariUtl (i868) 1. B.L.H.A.O, 
28. 
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0»2Iir«15< “ Unless the decree Imposes any condition to the contrary,’^ — Tho 

provisions of this rule do not apply where by the terms of the decree execution has 
been made dependent on all the deoree<holders joining in the application {%), 

Application by one of several decree-holders for execution in respect of 
his share of the decree. — The application under this rule by om of several 
holders of a joint decree must be for the execution of \>hQ whole decree and further, it 
must be for the benefit of himself and the other decree-holders. A joint decree 
cannot be executed by one of several joint holders in respect of what the applicant 
considers his share in the decree (j). Thus, if a decree is passed for A and B for Rs. 6,000, 
the decree is joint, and neither A nor B can apply for execution of his proportionate 
share of the decree. But one of several holders of a joint decree may apply for execution 
of the decree to the extent of his interest therein, if the extent of such interest is de- 
termined by the decree. Thus, if in a suit for possession of land by A and B against C, 
the Court has declared each of the plaintiffs to be entitled to a moiety of the land, the 
Court may allow either plaintiff to execute the decree to the extent of his one half 
share, though the decree is a joint decree {h). 

The rule set forth above that one of several holders of a joint decree is not entitled 
to execution in respect of his share of the decree, but that he must apply for execution 
of the whole decree, applies only in those cases where the whole decree has remained 
unsatisfied. That rule does not apply where a joint decree has been satisfied in part 
before the date of the application for execution. In such a case, execution cannot issue 
for the whole decree, but only for so much thereof as has remained unsatisfied. This 
subject is considered in the next following paragraph. 

Payment by judgment-debtor out of Court to one of several holders 

of a Joint decree, — A obtains a decree against O for Rs. 5,000. In such a case the 
safest course jor G is to pay the amount of the decree into Court (r. 1). The Court will 
then pay the amount to A on his application. If 0 does not adopt that course, and 
pays the amount to A out of Court (r. 1), C must see that A, the decree- 
holder, certifies the payment to the Court. If A fails to certify the payment, C must 
apply to the Court to record the payment as certified. If G also fails to do so, the Court 
executing the decree will not recognise tho payment. Hence if A, notwithstanding 
the payment to him of the amount of the decree, applies for execution of tho decree 
against <7, the Court will direct execution to issue (r. 2). 

Suppose now that there are two or more decree-holders, and the payment is made 
by the judgment-debtor to one of them. What are the rights of the other decree- 
holders to execute the decree ? We proceed to answer this question. 

I. (1) A and B obtain a decree against C for Rs. 5,000. C pays B his (J5’s) 
share of the decretal amount out of Court, and the payment is certified 
to the Court. A then applies under this rule for execution of the whole 
decree. A cannot execute for more than his own share, as the decree 
^ has been satisfied as to R’s share (Z). 

(2) Suppose that in the above case, the payment is not certified to the Court 
but B admits the payment. The result will be the same as in ill. (1) (w). 


(i) Farzand v. AhdvXlcdi (1884)) 0 All. 69. 

U) Collector of Shahjahanjpur v. Surian (1882) 4 
All. 72 : BanarH Das v. Maharani (18^) 
5 All. 27, 85 ,* DcUiokand v. Bai Shivkor 
1891) 16 Bom. 242 ; Muthusami v. Natesa 
189t) 18 Mad. 464; Meik v. The Midnapur 


Zamindmy Co. Ld. (1919) 4 Pat. L. J. 676. 
{k) Hurrish Chunder v. KcUisunderi (1883) 9 Cal 
482, 10 I. A. 4. 

(0 TarrwZjv. Birendro (1888) 9 Oal. 831. 

(m) Sultan v. Savalayammal (1892) 16 Mad. 848. 
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But if B does not admit the payment, the Court may allow execution 0,2 1 > T* 15* 
to issue for the whole decree. 

i 

II, A and B obtain a decree against G for Rs. 5,000. C pays the whole amount 
of the decree to B out of Court, and the payment is certified to the Court, A then 
applies for execution, of the decree to the extent of his own share. Is A entitled to exe- 
cute the decree to the extent of his share, regard being had to the fact that B has cer- 
tified satisfaction of the wJ^le decree ? It has been held that he is, for one of two joint 
decree-holders cannot alone certify satisfaction of the whole decree so as to bind the 
other decree holders, though ho may certify satisfaction in respect of his own share 
therein (n). In the case put above, A has another remedy besides proceeding in execu- 
tion against C. That remedy is by way of suit against B to recover his share from him, 

B having certified to the Court that he has received payment from C of the whole 
amount of the decree, thus admitting receipt of the whole amount (o). 

“ Any one or more of such persons.'* — This expression includes persons 
claiming under such persons. A transferee of a decree within the meaning of r. 16 below 
is such a person (p). 

Amendment.— An application for execution of a joint decree by one only of 
the decree-holders should state that the application is made on behalf of all the decree - 
holders. If the application contains no such statement, it should be rejected. It 
cannot be allowed to be amended, for 0. 21, r. 17, while it empowers the Court to allow 
a defect in the requirements of rr. 1 1 to 14 to be amended, does not include the present 
rule in it (j). 

Appeal. — An order determining any question mentioned or referred to in s. 47 
is a “ decree ’* (s. 2), and is therefore appealable under s. 96. The questions referred to in 
8. 47 are questions arising between a, decree-holder on the one hand and the judgment-debtor 
on the other, and relating to the execution, discharge or satisfaction of the decree. Hence 
orders determining such questions are appealable as decrees under s. 96. Bearing this 
in mind, we proceed to note the following cases : — 

(1) A and B obtain a decree against O. A alone applies for execution of the whole 
decree. C (the judgment-debtor) contends that A alone should not be allowed to execute 
the whole decree. Here the question being one between the decree-holder on the one hand 
and the judgment-debtor on the other, any order made upon the application is appealable 
as a decree. If A's application is allowed, C may appeal from the order, and if the 
application is disallowed, A may appeal from the order (r). 

(2) Suppose that in the above case, the objection to execution was raised not by 
C, the judgment-debtor, but by B, the other decree-holder. In such a case, the question 
being between the decree- holders inter se, no appeal will lie from any order made upon 
the application whether the application is allowed or refused («). 

Limitation. — See Limitation Act, Sch. I, art. 182, Expln. 1. 


Tamman Singh v. Laohhimin (1904) 20 All. 
818 ; Motx Ram v. Hannu (1904) 20 All. 
; Lachman v. Chaturbhuj (1906) 28 All. 


252, 

(o) Somasundaram v. Krishnasioami (1906) 29 
Mad. 183. 


(p) Dwar Bnksh v. Falik (1899) 26 Cal. 250. 

(g) V The Midmpur Zamindary Co. Ld, 
(1919) 4 Pat. L. J. 575. 

(r) Lakshmi v. Pannassa (1894) 17 Mad. 394. 

(a) Ratanlal v. Bai Oulab (1899) 23 Bom. 623. 
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0^21, r. 16. _ 16 . [S. 232.] Where a decree, or, if a decree has been 

passed jointly in favour of two or more per- 
sons, the interest of any decree-holder in 
the decree, is transferred by assignment in 
writing or by operation of law, the transferee may a^ply for 
execution of the decree to the Court which passed it, and the 
decree may be executed in the same manner and subject to the 
same conchtions as if the apphcation were made by such decree- 
holder ; 


Provided that, where the decree, or such interest as afore- 
said, has been transferred by assignment, notice of such appli- 
cation shall be given to the transferor and the judgment-debtor, 
and the decree shall not be executed until the Coiirt has heard 
their objections (if aify) to its execution : 

Provided also' that, where a decree for the payment of 
money against two or more persons has been transferred to 
one of them, it shall not ,b® executed agaipst the others. 

Alterations in the rule: — 

1 The words “ or if a decree has been passed jointly in favour of two or more 
persons, the interest of any decree-holder in the decree,” have been added 
into the first paragraph to make it clear that the rule is not confined in 
its application to a transferee of the whole decree, but extends to a trans- 
feree of the interest of any holder of a joint decree. This was, in fact, the 
interpretation put uj)on the old section {t). 

2. The words, “ if that Court thinks fit,” which occurred in the old section in 
the first paragraph before the words*' the decree may be executed ” have 
been omitted. See notes below under the head “ Right to execution 
does not depend upon discretion of Court.” 

Application for execution by transferee of decree. — No order should be 
made under this rule for the execution of a decree on the application of a transferee 
of the decree unless — 

I. the decree has been transferred by assignment in writir^g or by operation of 

law; [an oral assignment is not sufficient (w)] ; 

II. the application for execution is made to the Court which passed the decree ; 

and 


III. where the decree has been transferred by assignment, notice oi the applica- 
tion has been given to the transferor an^ the judgment-debtor. 

No application by the transferees necessary for recognition as transferee. 
The rule does not provide for any such application. All that the rule 
requires is that where the decree has been transferred by assimment, the 
transferee should give notice of the application for execu^n to the 


it) Muthunaray ana V. Balirishm il89Q) 19 Mad. 
306. ^ 


(u) Jatindra Nath v. Peyer Deye Bibi (1916) 4 
Cal. 900, 999, 43 1. A. 108, 112. 
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transferor and the judgment-debtor (»). See notes below, " Transfer of Q, 21 ,r. 16 
deoiee against a company in liquidation.” 

We proceed to oonsioer the above conditions in order. 

I. Who may apply for execution under this rule • — The following persons, 
and no others, may apply for execution under this rule : — 

(a) The transferee of a decree under an assignment in writing, [A transferee 

under an oral assignment has no locua standi to apply for execution under 
this rule (te;)]. 

(b) The transferee of a decree by operation of law, e^g., the legal representative 

of a deceased decree-holder, or the Official Assignee in the case of an 
insolvent decree -holder, or the purchaser of a decree at a Court -sale in 
execution of a decree against the decree-holder (r. 53) (x). 

(o) A transferee under an assignment in writing or by operation of law from 
the transferee mentioned in els. (a) and (b), whether by immediate or 
mesne assignment (y). 

Explanation I* — The expression “transferee” in els. (a), (b) and (c), is not 
confined to a transferee of the whole decree, but includes a transferee of a portion of the 
decree ( 2 ), or, where the decree is a joint one, the transferee of the interest of any one 
of the decree-holders in the decree (a). 


Illustrcitions of Explanation 1. 

1 . A, who holds a decree against B for Rs. 5,000, transfers his interest in the decree 
to the extent of Rs. 2,000 to X, The application for execution may be made by X as 
assignee of a portion of the decree, or it may be made by A, the decree -holder, or by A 
and X both together. In any case the application must be for execution of the whole 
decree, Kishore v. Gisborne ds Coy. (1890) 17 Cal, 341 ; Qyamonet v. Radha (1880 ) 5 
Cal. 592, and not merely for tho portion transferred ; Ramchandra v. Abdul (1913) 35 
AIL 204. 

2. A and B obtain a decree against G for Rs. 5,000. A assigns his interest in the 
decree to X. Hero X occupies tho double character of a transferee within the meaning 
of this rule and of a transferee of an interest in a joint decree within the meaning of r. 
15. Hence any application that X may make for execution will be governed by tho 
provisions both of this and the preceding rule ; Dwar Bux v. Fatik (1899) 20 Cal. 250. 

Explanation II. — A person to whom a party to a suit agrees to transfer any 
decree that may be passed in tho suit is not a transferee within tho meaning of this rule. 


Illustration, 


A sues B to recover Rs. 5,000. During the pendency of the suit, A agrees with C 
to transfer to him any decree that may be passed in his favour in the suit. A decree 
is subseq^uently passed for A, C is not a transferee within the meaning of this rule, 
and he is not entitled to execute the decree against B* The word “ decree-holder 
in this rule means a person in whoso favour a decree has actually been passed. When 


(v) Ramohandra v. Subramania (1904) 14 M^. 
it, S 593 ; Annamalai v. Ranuiier (1908) 
18 Mad. L, J. 24, 25. 

(tr) Pematx V. JHgambar (1891) 15 Bora. 807. 

( 2 ) See Oou*^ Sunder v. Hem Chunder (1889) 16 
Oal. 855. 

(v) See Amar Ohundra v. Ouru Prosunno ^(1900) 
• 27 Oal. 488 ; Oanaa v. Yakub (lOOO) 27 


VIW, v/v. 

(z) Kishore v. Oisbome and Co. (1891) 17 Cal. 
341 : Endoori v. Venkatachainulu (1909) 
33 Mad. 80, doubted in Mohkam Chand v. 
Qanga Ram (1917) P. K.. no. 16, p. 56. 

(a) MtUhunarayana v. BcUkrithna (1896) 19 Mad. 
306. 


36 
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0.21, r* 16. the assignment was made, l^ere was no decree in existence : BasroorviUil v. Bamckan^ 
dra (1907) 17 Mad. L. J. 391. 

Explanation 111. — A person to whom the holder of a decree for possession of 
immovable property sells a portion of the property is not a transferee of the decree within 
the meaning of this rule, and he is not therefore entitled to execute the decree. A transfer 
of property is not the same thing as a transfer of a decree (6). 

Explanation IV. — A transferee of a decree awarding maintenance is entitled to 
execution under this section. The reason is though it may be that a right to future 
miintenance cannot b3 transEerred having regard to the provisions of s, 6, cl. (d) of 
the Transfer of Property Act, 1882, there is no objection to a transfer of such right when 
it is awarded by a decree. The transferee therefore of such a decree is entitled to recover 
by execution maintenance that has fallen due. He cannot, of course, attach maintenance 
before it has fallen due (c). See a. 63, sub-s. (1), cl. (n), and notes thereto on p. 167 above. 

Benamidar. — A obtains a decree against B, C purcliases the decree from A in the 
name of D. Here G is the real transferee, and D is bemamidar or ostensible transferee. 
Is D entitled to take out execution of the decree ? Yes, accordmg to the High Court 
of Allahabad (d). No, according to the High Court of Calcutta; but if he has succeeded 
in taking out execution (as where it is not brought to the notice of the Court that he is 
a benamidar), the application for execution made by him will save a subsequent 
application by C from the bar of limitation (c). 

Where the alleged transferee of a decree is found to he the benamidar oi a judg- 
ment-debtor, the Court is bound by the second proviso to this rule to refuse to allow the 
decree to be executed against the other judgment-debtors in favour of the alleged 
transferee (/). 

The mere fact that an order for execution has been made on the application of a 
benamidar does not preclude the real transferee from applying under this rule to conduct 
the further execution of the decree himself. But the proceedings in execution up to 
that date are binding upon the real transferee (g). 

II* Application for execution by a transferee should be made to the 
Court which passed the decree* — ^A transferee of a decree must apply for execution 
to the Court which passed the decree, though the decree has been sent for execution 
to another Court (/i). The Court to which a decree has been transmitted for execution 
has no jurisdiction to make an order for execution on the application of a transferee 
of the decree. If such an order is made, it is illegal, and will be set aside in appeal (t). 

As to the definition of “ Court which passed the decree,*’ see s. 37 and notes thereto. 

111. Notice shall be given to the transferor and the judgment-debtor. 

If no notice is given, the Court has no power to execute (j). And even after 
notice has been given, the Court should not direct execution until it has heard the ob- 
jections of the judgment-debtor. If the property of the judgment -debtor is attached 
before the Court has heard his objections, the attachment is illegal, even if the Court 
subsequently hears his objections and confirms the attachment after such hearing (k). 


(b Eamraj Pal v. NvJekraji Kuwoar (1907) All. 
W. N. 280. 

(c) Aead Ali v. Haidar AH aOlO) 88 Col. 18. See 
however, Endoori v. venkaUtchainUla (1909) 
38 Mad. 80. 

{d) Kanta Pra$ai v. Indomati (1915) 87 All. 414 . 
{e) Ahdvl V. ChukkuM (1879) 6 C. L. E. 253 : Qour 
, Sunder v. Hem Ohunder (1889) 16 Cal, 865 ; 
BaUcUhen v. Bedmati (1898) 20 Cal. 888, 
395. 


(f) AnnabatuUa v. AnnabatuUa (1916) 28 1. C. 906. 

(0) Manikham v. Tatayya (1898) 21 Mad. 888. 

(A) Fram^ v. Rataneha (1872) 0 B. H. 0. 40 ; 

Kadir v. llahi Bakhsh (1880) 2 All. 283. 

(1) Amar Chandra v. Quru Proeunno (1900) 27 

Cal. 488 : Tameshar v. Thakur Prasad 
(1908) 25 JUl. 448. 

(f) QultaH v. Daya Bam (1887) 9 All. 46. 

(k) Kaesum Qoolam v. Dayabhai (1011) 86 Bom. 
58. 
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Where the judgment-debtor is dead, the notice required by this rule should be given to O. 21. r. 16. 
his legal representative (i). 

Where on an application by the transferee of a decree to have his name substituted 
as decree -holder, no objection is taken by the judgment-debtor as to the validity of the 
transfer, the judgment-debtor will be precluded from questioning the validity of the 
transfer on an application by the transferee for execution of the decree (m)> 

There is nothing to preclude a transferee of a decree from applying under s. 39 to 
the Court which passed the decree to send the decree for execution to another Court (n). 

But the notice required by this rulo must be issued by the Court which passed the decrest 
and not by the Geurb te which the decree is sent for execution (o). 

It has been held by the High Court of Calcutta that the mere issue of a notice under 
this rule does not operate as a revivor within the moaning of arts. 182 and 183 of tho 
limitation Act (p). The contrary has been hold by the High Courts of Allahabad and 
Madras. According to these Courts a mere application by the transferee for substitu- 
ting his name for that of the decree-holder operates as a revivor of the decree and gives a 
fresh starting point of limitation for executing the decree (g'). And it has been held 
by the Madras Court that an. application by tho transferee to bring the representative 
of the deceased judgment -debtor on the record to servo him with notice under this rule 
has the same effect (r). 


Right to execution does not depend upon the discretion of the Court. — 

In the old section, the words were “ and t/ that Court thinks fit, the decree 
may bo executed,” &o. lb was accordingly held under that section that the Court had 
a discretion to grant or refuse an application for execution made by a transferee (s). 
The word “ if that Court thinks fit” have been omitted in this rule. The result is 
that where the conditions specified in this rule are satisfied, a transferee of a decree 
is entitled to execution as of right like the original deerte- holder. 

Transfer of decree for the payment of money against two or more per- 
sons to one of theai.-^-This subject may be considered under the following two 
heads : — 

1. Where the whole decree has been transferred. 

2. Where the decree is a joint one, and part only of the decree has been transferred. 


Firsts as regards transfer of the whole decree . — Where a decree for the payment of 
money has been transferred by assignment or by operation of law to one of several 
judgment-debtors, the decree is wholly ertinguished. Hence tho transferee cannot 
execute the decree against the other judgment-debtors, but his remedy against them 
is by a regular suit for contribution, as if the decree had been satisfied by him. Tho 
object of the second proviso to the rule is not to deprive the transferee of a decree, who 
might happen to be one of tho judgment- debtors, of aU reUef, but to impose upon him 
the duty of proceeding by what was considered a more appropriate procedure, that is, a 
suit for contribution (0. The provisions of this rule cannot be evaded by the judg- 
ment-debtor who satisfies the decree by taking a transfer of the decree in the name of a 
benamidar (w). 


(i) Khxahriibhai v. Hormatsha (1887) 11 Bora. 727. 
Im) Taj Singh v. Jagan Lai (1910) 38 All. 289. 

(n) OhathoOi v. Saidindavids (1903) 26 Mad. 259. 

(o) Nando Lai v. Chutterput (1902) 29 Cal. 235. 
ip) Manohar Das v. FuUeh Chand (1903) 30 Cal. 

979. 

(?) Piiam Singh v. Tola Singh (1907) 29 All. 301 ; 

Annandaiv. Ramaier CVdCS) 18 Mad. L. J- 
(r) Ma^inga v. Kttppanohariar (1907) 30 Mad. 


(8) M egh Narayan v. Radha (1870) 4 B. L. B. A. 0 
200 ; Partala v. Digambar (1891) 15 Bom. 
307. 

( t) Anant v. Nagappa (1908) 32 Bom. 195, 197, 

(tt) AnnalxUvlla v. AnnabatuUa (1916) 28 I. 0. 
906 : Ramayya v. Krishnamutii (1017), 40. 
Mad. 290. 
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Illustrations. 


0.21t r. 16. 


(ft) A obtftins ft decree agftinst B and O for Bs, 5,000. B satisfies the dOoree by 
paying Ba, 5,000 to A. In such a case G is bound to pay to B his (C’s) share of 
the judgment-debt. If O fails to contribute his. share, B’s remedy is by way of suit 
against 0 to recover the amount. [This illustration is merely introductory]. 


(b) A obtains a decree against B and C for Bs. 5,000. B purchases the decree 
from A. Here B*s position is exactly the same as in ilL (a) ; that is to say, tiie 
decree must be taken as having been satisfied by B. B cannot therefore execute the 
decree agftinst O, and his only remedy is to bring a suit against C for contribution : 
Sreenath Doss v. Juggadanund (1886) 9 W. B. 230. 


(c) A obtains a decree against B and G for Bs. 5,000. A dies, and on his death 
the decree passes to B as his heir. The position is the same as in ill, (b) : Banarsi v. 
Maharani (1883) 5 All. 27. 


(d) A obtains a decree against B and G for Bs. 5,000. B pays the amount of the 
decree to A. At B's request A transfers the decree to F. F, being merely a benamidar 
for jB, is not entitled to execute the decree against G. It is competent to G in such a 
case to show that B, and not F^ paid the amount of the decree to A, and such payment 
may be proved even if it has not been certified under O. 21, r. 2 : Raniayya v. Krishna- 
murti (1917) 40 Mad. 296. 


Next, as regards transfer of a portion of a joint decree. — ^Where a decree has been 
passed jointly in favour of two or more persons, and the interest of any decree-holder 
in such decree has been transferred by assignment or by operation of law to one of 
several judgment-debtors, the decree is extinguished to the extent of the interest so 
transferred, and execution can only issue for the rest of ‘the decree. 


Illustration. 


A and B obtain a decree against G and D for Bs, 5,000. A’s share of the decree 
is Bs. 2,000. A dies, and on his death his interest in the decree passes to G as his heir. 
The decree is extinguished to the extent of Bs. 2,000, and neither B (as decree-holder) 
nor G (as transferee of A^s interest in the decree) can execute the decree against D for more 
than Bs. 3,000 : Pogoae v. Fukurooddeen (1876) 25 W. B. 343; Banarsi Maharani 
(1883) 5 All. 27. The same principle has been held to apply to mortgage- decrees : 
Kudhai v. Slieo Dayal (1888) 10 All. 570. 

Decree for the payment of money against two or more persons.’* — 

The expression “ a decree for the payment of money against two or more persons” in 
the second proviso to the rule means a personal decree for the payment of money agains*^^ 
two or more defendants. Hence the proviso does not apply where the decree is not 
against the defendants personally, A obtains a decree against B as the legal representa- 
tive of X and against C as thb legal representative of Y for Rs. 20,000 to he paid out of 
the estates ofX and Y. A dies leaving B as his heir, and on his death the decree passes 
to him by operation of law.' The decree not being a personal decree against Hand C, 
B is entitled, as transferee of A’s decree, to have the decree executed against the 
estate of Y (v). 

Further, the expression “ decree for the payment of money against two or more 
persons ” means a decree against two or more persons Hence the rule laid down 

in the second proviso does not apply where the decree is not passed against the 


(t>) Panachand v. Sundralai (1907) 81 Bom. 308. 



TBANSFEREB OP DECREE. 


565 


dafendivntB iofnrt^Iii^a wit by deorw to O. The decree not 

beinra*^»^*d 60 ree, C may execute the decree passed against B for Rs. 90 (w). 

Appeal.^An order determining any question ^gVandTs^^herefom 

and the representative of the decree-holder (s. “ f, ^^^j^entative ” of the decree- 

appealable as such (8. 96). A transferee o a ecre .efugW to recognize the tran- 

holder within the meaningof s. 47. therefore an order refusmg to ^ g 
feree of a decree or dismissing his application for execution on the object 
judgment-debtor is a decree, and appealable as such ejected 

Suit by transferee.— A transferee of a eor , ^ precluded from 

under this rule on the ground that the transfer is no ^idHy of the transfer. Such a 
instituting a regular suit for a declarahon as to the validity 
suit is not barred by the provisions of s. 47 (y). 


O. 21.. 


rr* 


16, i: 


Equities 

notes thereto 


Procedure on receivtag 
application for execution 
of decree. 


id py uue pruvioiwiio V* I- 

enforceable against original decree-hoIder.-See s. 49 and 

6 thereto. 

T„n...r o. .....e. ...Inst, 

agftinst a company m liquidation is the transferee may apply to 

and the liquidator refuses for the original decree-holder to 

the executing Court under s. ( ) liouidator S. 171 of the Indian Companies 

.nable him to prove his claim before the liquidate, o. i 
Act 1913. is no bar to the granting of such an application (*). 

17 rs 2451 (1) On receiving an application for the exe- 

17. [S. 245. J U ^ provided by nile 11, 

sub-rule (2), the Court shall ascertain wh^ 

tSr sthohhe ha^e 

14 as mav be applicable to the case nav« 

been compUed with ; and. if ^ 

SlM^witldn a tin,e to be fixed by .t, 

(2) Where an application “brel an* ap^- 

it was first presented. i, n 

(,) Every amendment under this rule shaU 

signed or initiued by the Judge. ^ 

. (4, When the appUcation 

SScH wa^Sran^haU, eubieettotbe^ne 


(u?) Anafd v. All. 

\x) BadH Naroin v. Jax (1^ 26 AH. 

488 ; Tamesh^ v. 27 Cal, 

tfoi OMia,>»x^ 





666 


THE FIRST SCHEDULE, 


Oi2l,r. 17. hereinafter contained, order execution of the decree according 
to the nature of the application : 

Provided that in the case of a decree for the payment of 
, money, the value of the property attached shall, as nearly as 
may be, correspond with the amount due under the decree. 

Alterations in the rule. — ^This rule corresponds with s. 246 of the Code of 1882 
except in the following particulars : — 

1. The words “may allow the defect to be remedied” in sub-rule (1), have 

been substituted for the words “ may allow it [application] to be remedied” 
as being more comprehensive and covering the case of omission to produce 
a copy of the decree as now required by sub-r. (3) of r. 11. 

2. Sub-rule (2) is new. See notes below under the head “ Sub-rule (2) : limita- 

tion.” 

Scope of the rule. — This rule lays down the procedure to be adopted by the 
Courts on receiving an application for execution. 

Sub-rule a : limitation. — ^Article 182 of the Limitation Act provides aZta 
that the first application for execution must be made within three years from the 
date of the decree. If the decree has not been executed, and it is necessary to make 
further applications, each successive application must be made within three years from 
the date of the “ last application.” But the “ last application ” in each case must have 
been one “in accordance with law;” otherwise it cannot give a fresh starting point 
for Lmitation. An application which does not comply with the requirements of rules 
11 to 14 of this Order is not one “in accordance with law” (a). With these observa- 
tions, wo proceed to consider the bearing of sub-rule (2) on the provisions of the Limita- 
tion Act. ISub-rule (1) provides that where an application is made for execution, but it 
does not comply with the requirements of rr. 1 1 to 14, the Court may allow the applicant 
to amend it within a time to be fixed by the Court. If the application is amended within 
the time fijcedor within such further time as may be allowed by the Court (s. 148), it 
wiU be deemed by virtue of sub-rule (2) to have been an application “ in ewjcordance 
with law,” and presented on the date when it was first presented. Under the old section 
it was held that where an order was made for amending an application for execution, 
and the amendment was made, the appUoation should be deemed to have been presented 
not on the date when it was first presented, but on the date when it was amended. The 
result was that if the amendment was not made until after the expiration of the period 
oi limitation, the application was held to be time-barred, though the amendment was 
made within the time fixed by the Court (6). Those decisions are no longer law. Com- 
pare 8. 149. 

Illustration, 

The last day for presenting an application for execution is 31st July 1908. The 
decree-holder presents the application on that day. The application does not comply with 
the requirements of O. 21, r. 11 (2). The Court may, under this rule, return the applica- 
tion for amendment and fix a date within which it should be amended. If the 


(a) A9gaf V. Troilokva (1890) 17 Ca!. 681, 639 ; I (b) Gopat Sah v. JanH Kosr (1896) 23 Cal. 217 ; 
OtMpal Sah v. Janki Koer (1896) 28 CaJ. 217, [ ROghunaiha v. Venkateta (1908) 26 Mad. 
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application is amended within the time fixed by the Court, it will be deemed to have Q. 2|^ 
been presented on 31st July 1908. Further, it will be deemed to have been an applies- rr. I7» 18. 
tion “in aooordanoe with law ” within the meaning of art. 182 of the Limitation Act 
1908, so as to give a fresh starting point of limitation. 

Where on an application for execution presented by an agent it is objected that the 
agent is not duly authorized, and the agent thereupon files a power-of-attomey, the Court 
should not dismiss the application but treat it as having been filed on the date on 
which the power-of-attorney was filed (c). 


18. [s. 246.] (1) Where applications are made to a 

Court for the execution of cross-decrees 
in separate suits for the payment of two 
sums of money passed between the same 
parties and capable of execution at the same time by such 
Court, then — 


Execution in case of cross 

decrees. 


(a) if the two sums are equal, satisfaction shall be 

entered upon both decrees ; and 

(b) if the two sums are unequal, execution may be 

taken out only by the holder of the decree for the 
larger sum and for so much only as remains after 
deducting the smaller sum, and satisfaction for 
the smaller sum shall be entered on the decree 
for the larger sum as well as satisfaction on the 
decree for the smaller sum. 


(2) This rule shall be deemed to apply where either 
party is an assignee of one of the decrees and as well in respect 
of judgment-debts due by the original assignor as in respect 
of judgment-debts due by the assignee himself. 

(3) This rule shall not be deemed to apply imless — 

(a) the decree-holder in one of the suits in which the 

decrees have been made is the judgment-debtor 
in the other and each party fills the same charac- 
ter in both suits ; and 

(b) the sums due under the decrees are definite. 

(4) The holder of a decree passed against several persons 
jointly and severally may treat it as a cross-decree in relation 


(o) Qanga Ram v, 2>tn^ Nath (1912) PunJ. Reo. no, 118, p. 404. 
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0.21, r. 18. to a decree passed against him singly in favour of one or more 
of such persons. 


Illustrations. 

(a) A holds a decree against B for Rs. 1,000. B holds a decree against A for the 
payment of Rs. 1,000 in case A fails to deliver certain goods at a future day. B cannot 
treat his decree as a cross-decree under this rule. 

(b) A and By oo-plaintiffs, obtain a decree for Rs. 1,000 against (7, and C obtains 
a decree for Rs. 1,000 against 'B. G cannot treat his decree as a cross-decree under this 
rule. 

(o) A obtains a decree against jBfor Rs. 1,000. (7, who is a trustee forR, obtains 
a decree on behalf of B against A for Rs. 1,000. B cannot treat (7’s decree as a cross- 
decree under this rule. 

(d) A. B. Cy Dy and E are jointly and severally liable for Rs. 1,000 under a decree 
obtained by F. A obtains a decree for Rs. 100 against F singly and applies for execu* 
tion to the Court in which the joint-decree is being executed. F may treat his joint 
decree as a cross decree under this rule. 

Alterations in the rule. 

1. The words “ where applications are made to a Court for the execution of 

cross-decrees” in sub-rule (1) are new. They give effect to certain 
decisions noted below under the head “ Application of the rule.” 

2. The words “ separate suits ” in sub-rule (1) are new. They have been added 

to show that, for the purposes of execution, a counter-claim is not a separate 
suit (d). 

3. Sub-rule (4) and the illustration thereto, that is, ill. (d), are both new. This 

sub-rule gives effect to the decisions noted under the head “ Sub-rule (4).” 

Application of tha ruld — -The meaning of sub-rule (1) may be explained by 
the following illustration : A holds a decree against B for Rs. 6,000. B holds a decree 
against A for Rs. 3,000. A and B each applies for execution of his decree to Court X 
which has jurisdiction to execute both decrees. The decrees being cross-decrees they 
will be set off against each other. Hence R, who is the holder of the decree for the 
smaller amount, will not be allowed to take out execution of his decree. Execution 
will only be allowed of -4’s decree to the extent of Rs. 2,000, being the difference between 
the amount of his and R’s decree. If in the case put above, the decree held by R was 
also for Rs. 6,000, neither party should be allowed to take out execution, and satisfaction 
should be entered upon both decrees. 

This rule does not apply unless — 

(\) the cross-decrees are for the payment of two sums of money ; 

2) the decrees have been obtained in separate suits [see notes above under the 
head “ Alterations m the rule **] ; 

(3) both the decrees are capable of execution at the same time [ill. (1)], and by 
the same Court, and 


(d) Stumore v. Campbell <& Co. [1892] 1 Q. B. 814, 817 per Esher, M. B. 
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(4) the deoree-hblder in one of the suits in which the decrees have been passed O. 2 1 , r. 1 8 
18 the judgment -debtor in the other, and each party fills the same character 
in both the iuita fills, (b) and (c)]. 

If the oross-decr^B are of the character specified above, it is further necessary, before 
the provisions of this rule can apply, that both decrees must be before the executing 
Court for execution, and applications should have been made for execution of both 
decrees. If either decree-holder omits to apply for execution of his decree, the other 
decree-holder may take out execution of his decree for its full amount (e). Note the 
words with which the rule liegins. 

Cross-decrees for the payment of two sums of money/* — A sues B 
on a mortgage, and obtains a decree for Rs. 1,800, to be realized by sale of the mortgaged 
property. B obtains a decree against A for Rs. 2,000. Here A^b decree, though it is 
one for sale in enforcement of a mortgage, and not strictly for the payment of money, 
may be set-off against B'a decree, by virtue of the provisions of r. 20 of this order (/). 

Where execution “is taken out for the smaller sum. — This rule pro- 
vides that where applications are made for the execution of cross-decrees, one for a larger 
amount and the other for a smaller amount, execution should be taken out only for the 
difference. This moans that the decree for the smaller amount cannot be executed 
at all, and no separate execution should issue of that dociee (g). It is to be noted, how- 
ever, that if the Court, in contravention of the provisions of this rule, allow.'' execution to 
issue of the decree for the smaller sum , and a sale is made in such execution, the sale is 
not void, the reason being that “ a purchaser under a sale in execution is not bound to 
inquire whether the judgment-debtor had a cross- judgment of a higher amount ” (/*)• 

5ame character in both suits. — The piovisions of this nile do not apply 
unless the decree-holder in one suit is the judgment-debtor in the other, and each party 
fills the same charactei in both suits. A holds a money decree against B. B holds a 
decree for sale passed in a suit brought by him as mortgagee against C7, the mortgagor, 
and against A, a purchaser of a portion of the mortgc ged property from C. A applies for 
execution of his decree against B. B is not entitled to set off his decree against .4^8 
decree. The reason is that A does not fill the same character in both the suits. The 
decree held by A is in his favour personally which he may execute against B by the 
arrest of his person or the attachment of his propoi*tv. This cannot be said of B^a 
decree against A^ for B is not ordered by the decree personally to pay any sum of 
money, but is only given an option to pay if he likes to save from sale the property in 
which he is interested (i). If in the case put above C, the mortgagor, was the holder 
of the money decree against B instead of 4, and G applied, for execution against B^ 

B (the mortgagee) could have set off his decree against G (j). 

Assignment of decree. — It has been held by the High Court of Calcutta 
that a decree obtained against the assignor in a suit pending at the date of the assignmen 
may be set-off against the decree assigned, if the assignee had notice of such suit {k)- 
A obtains a decree against B for Rs. fi,000. B then sues A for Rs. 2,000. Ponding 
B'b suit G obtains a transfer of .4’s decree with notice of the svit. A decree is then passed 
for R in his suit against A. G applies for execution against B of the whole decree for 


(«) Ohaj^ V. Lea JOharam (1902) 24 All. 481 ; 
Rrnoa Mdhton v. Ram Kishen (1887) 14 
Cal. 18, 24, 18 I, A. 106-110 ; Ponmsamy 
V. BoraUamy (1909) 82 Mad. 830. 

(/) See Krishmn v. VeriaUipathi (1906) 29 Mad. 
818. 

g) Sinnu v. Santhgji (1008) 20 Mad. 428. 


(h) Rewa Mahton v. Ram Kishen (1887) 14 Cal. 

18, 13 I. A. 106. 

(i) Sheo Shankar v. Chunni Lai (1916) 38 All, 

669. 

(i) Nagar Mol v. Ram Chand (1911) 83 All. 240. 
(k) KriMo Ramani v . Kedar Noth (1889) 16 Oa). 

019. 
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' 0« 21> Rs- 6,000. He is not Entitled to execute fox more than Rs. 3, OOP, as the transfer was 
rr. 18, 19. taken with notice of j5*s suit. See notes to s. 49, 

Sub'Fule (4). — ^This sub-rule gives effect to the decisions in the undermentioned 
oases, where it was held that the holder of a decree passed jointly and severally against 
several judgment -debtors, one of whom holds a decree against such decree-holder singly 
may treat his joint decree os a cross-decree (Z). See ill. (1) to the sub-rule. 


19. [S. 247.] Where application is made to a Court 

for th% execution of a decree under which 
cUtoBSiidM two parties are entitled to recover sums of 
money from each .other, then, — 

(a) if the two sums are equal, satisfaction for both shall 

be entered upon the decree ; and, 

(b) if the two sums are unequal, execution may be 

taken out only by the party entitled to the larger 
sum and for so much only as remains after deduct- 
ing the smaller sum, and satisfaction for the smaller 
sum . shall be entered upon the decree. 

Object of the rule. — The oBject of this rule is to prevent each side executing 
a decree in respect of sums due, w-hetherfor costs or otherwise, under the same decree {m). 

Application of the rule. — This rule is not limited in its application to oases in 
which the remedy of each party against the other is of precisely the same nature. At 
a mortgagor, sues 5, the mortgagee, for redemption. A decree is passed in the suit 
ordering lihat upon A paying to B Rs. 1,000 (mortgage-debt) on a day fixed by the Court 
B should roconvey the mortgaged property to and that if such payment is not made 
within the time fixed by the Court the property should be SQjd. At the same time A 
is awarded costs, Rs, 100, to bo paid by B, Here both the sums being payable under 
the same decree, the provisions of the present rule apply, though B'e remedy, if A failed 
to pay the mortgage-debt, would be by sale of the mortgaged property, and A’s remedy » 
if B failed to pay the costs, would be against B personally . Hence A, being entitled to 
the smaller amount (Rs. 100), cannot take out execution at all against B, (n). jB, being 
entitled to the larger amount (Rs. 1,000), is alone entitled to take out execution. But 
he cannot take out execution for more than Rs. 900, which is the same thing as saying 
that he must reoonvey the property to A, if A paid Rs. 900, and he cannot insist on 
payment of the full sum of Rs. 1,000 as a condition of reconveyance (o). The point to 
noted is that in the case of cross-claims under the sam^ decree, exeq^^ion may be 
llpken out only by the party entitled to the larger sum. The party entitled to the smaller 
sUm is not entitled to take out execution. It^follows from this thall^if A is entitled to 
recover ftonx B mesne profits amounting to Rs, 445 under a decree, and B entitled to 
recover from A under tfe same decree costs amounting to Rs. 855, A being entitled to 
the smaller sum cannot take out execution against R, though B'b claim to execute his 
decree for costs is barred by limitation (p). 

See s. 20 below. # 


m Bury Doyal v. Din Doyal (1883) 9 Cal. 479 ; 
Ram Suih Das v. 2^ Ram (1892) 14 All. 
889. “*■ 

(w) Bhagwan v. Rolan (1894) 18 All. 895, at 897. 




Sarikara v. Q&poia (1900) 23 Mad. 121. 
o) Bhagwan v. Batan (1894) 16 AU. 896 ; Ibhr 
V. Qopal (1884) 6 All. 861. 

(p) Afadappa v. Jam (1916) 40 Bom. 60. 
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20. [New."] The provisions contained 
mortgage rules 18 and 19 shall apply to decrees for 
sale in enforcement of a mortgage or charge. 

Object of the rule.- — This rule is new. It is inserted in order to make it 
clear that the provisions as to cross-decrees and cross-claims a cpply to theose of mort- 
gage-decrees. The rule also makes it clear that the expression “ decree for the payment 
of money ” and other similar expressions in the C^de do not include a decree fdr sale in 
enforcement of a mortgage or charge. See in particular s. 34, s. 73, and O. 21, r. 53. 

It has been held by the High Court of Allahabad that a simple decree for recovery 
of money can bo sot off against a decree for recovery of money by enforcement of a 
mortgage or charge (</). See notes to r. 18 above, “ Cross-decrees for the payment, 
etc.’* 


21. S. |230, 2nd para.] The Court may, in its discretion, 
refuse execution at the same time against 
Simultaneous execution. the petson and property of the judgment- 
debtor. 

Simultaneous execution against person and property. — An order 

refusing execution at the same time against the person and property of the Judgment- 
debtor amounts to a decree under s. 2, cl. (2), read with s. 47, and it is therefore 
appealable (r). 


Notice to show cause 
against execution in certain 
cases. 


22. [S- 248.] (1) Where an applica- 

tion for execution is made — 


(а) more than one year after the date of the decree, or 

(б) ' against the legal representative of a party to the 

decree, 

the Court executing the decree shall issue a notice to the per- 
son against whom execution is applied for requiring liim to 
show causd, on a date to be fixed, why the decree should not 
be execu^d against him ; 

Provide^ that no such notice shall be necessary in conse 
quence of more than one yea'r having elapsed between the date 
of the decree and the application for execution if the applica- 
tion is made within one year from the date of the last order 
against the party against whom execution i^ applied for, made 
on any previous application for executioh, or in consequence 
of the application being made against the legal representative 


b. 21. 
rr. 20-22. 


(*) JlTaear M<U v. Bam Ohand (1910) 83 All. 240. ] ( r) China v. OheUtbhai (1888) 7 Bom. SOI. 
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0.21>r, 22. of the judgment-debtor, if upon a previous application for 
execution against the same person the Court has ordered exe- 
cution to issue against him~ 

(2) Nothing in the foregoing sub-rule shall be deemed to 
preclude the Court from issuing any process in execution of a 
decree without issuing the notice thereby prescribed, if, for 
reasons to be recorded, it considers that the issue of such notice 
would cause unreasonable delay or would defeat the ends of 
justice. 

Alterations In the rule. — Sub-rule (2) is new. It enables the Court to issue 
execution without issuing a notice in cases where the issue of a notice may involve an 
unrefiiaonable delay or defeat the ends of justice. 

Consequence of omission to give notice. — This rule provides that, except 
where notice is dispensed with under sub-r. (2) the Court executing the decree shall issue 
a notice to the person against whom execution is applied for, where the application for 
execution is made more than one year after the date of the decree, or it is made against 
the legal representative of the judgment-debtor. This gives rise to the question whether 
the omission to give notice as required by this rule renders a sale absolutely void for loant 
of jurisdiction^ or whether the omission is a mere irregularity, in which case the sale is 
not void, but voidable, that is, valid until it is set aside. In Oopal Chunder v. Ounamoni 
Dasi (a), the High Court of Calcutta held that a notice under this rule is necessary in 
order that the Court should obtain jurisdiction to sell the property by way of execution, 
and that the omission to give the notice is by itself sufficient to render the sale void. 
This decision has since been approved by the Privy Council in /daghunath Das v. 
Sunder Das (t), and it has been* followed in numerous oases {u). Since the notice under 
this rule affords the very foundation of the jurisdiction, it follows that where execution 
is issued without previously issuing a notice in a case where notice is required to be given 
under sub-r. (1), and property belonging to the judgment -debtor is sold in execution 
the sale is a nullity, not only where the property is purchased by the decree -holder [O. 21, 
r. 72] (v), but also where it is purchased by a third party (w). It does not make any 
difference whether the property sold is movable or immovable (x). 

. Notice to wrong person. — The principle laid down above applies to oases wher e 
no notice as required by this rule is given at all. We now turn to oases where a notice 
is served, but, as it turns out subsequently, upon a wrong person. The leading case upon 
the subject is Malkarfun v. Narhari (y). In that case a decree had been passed against 
a debtor, who afterwards died, and in executing the decree against his estate, a person 
was served as his legal representative with notice as required by this rule. The person 
served objected that he was not the legal representative of the deceased. The executing 




(8) (1893) 20 Cal. 870. 

(t) (1914) 41 I. A. 251, 42 Oa’. 72. 

(u) Shvam MaiukU v. SoHnatb (1916) 44 Oal. 954, 

and the cases cited in the next three foot- 
notes. 

(r) RamemiH Daseee v. Doorga Doss (1881) 
6 Cal. 108 [no notice to legal representative]. 
( to) Imamrun'tfMsa v. lAak^ Husain (1881) 8 AU. 
424 [no notice to legal representative]; 
Qopat Chunder v. Ounamoni JDaei (1893) 20 


Cal. 870 [no notice to legal representative]; 
Sahdeo V. Qhaairam. (1894) 21 Oal. 19 ; 
ParasTvram v. Balmukund (1908) 82 Bom. 
672 [decree more than a year old, and no 
notice to Judgment debtor]. 

(*) Sahdeo v. Qhastram (1894) 21 Oal 19 [where 
the property sold was an elephant]. 

(p) (1901) 26 Bom. 387, 27 I. A 216, in app. from 
Erava v. Sidromappa (1897) 21 Bottt. 424 
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Court decided, and as it turned out subsequeutly, decided erroneously, that be was to 0*21 > T 22* 
be treated as such representative [see s. 47], After that the execution proceedings went 
on with the result that certain property belonging to the deceased judgment- debtor was 
sold and purchased by a third party. The question arose whether the sale was void as 
made without jurisdiction, or whether it was merely voidable. Their Lordships of the 
Privy Council held that a notice having been served in fact, though upon a wrong person, 
the Court had jurisdiction to sell the property, and the sale was not void. Their Lord- 
ships further held that the omission to give notice to the right person constituted a seriou s 
irregularity, and that the sale was therefore voidable, that is to say, it was valid unti 
it was set a'side under O. 21, r.90, or by independent suit brought within a year as provided 
by art. 12, ol. (a) of the Limitation Act. Their Lordships sadd : He (the person served) 

Contended that he was not the right person, but the Court, having received hjs protest, 
deqided that he was the right person and so proceeded with the execution. In doing 
so the Court was exercising its jurisdiction. It inode a sad mistake, it is true, hut a Court 
has jurisdiction to decide turong as well as right (z)^ See notes to s. 66, “ Sale when void 
and when voidable,” p. 181. 

In some recent cases where no notice was given at all to the legal representative, 
the High Court of Calcutta, purporting to follow the decision in Malkarjun^a case, held 
that the sale was not void, but voidable under O. 21, r. 90, on proof of substantial injury 
(a). Those decisions, it is submitted, are not good law. They proceed upon a miscon- 
ception of what was actually decided in Malkarjun^s case. In that case a notice had 
been served, and the Court had determined, as it had power to do for the purpose of the 
execution proceedings, that the i^arty served with the notice was in fact the legal repre- 
sentative [see 8. 47]. It had therefore jurisdiction to sell, though the decision as to who 
was the legal representative was erroneous. There being jurisdiction to sell, and the 
purchasers having no notice of any irregularity, the sale held good until it was set aside 
by appropriate proceedings for the purpose. The Calcutta cases above referred to were 
of a wholly different character. In those cases no notice was served upon the legal 
representative at all. 

More than one year after the date of the decree. — The term ‘ decree ’ in 
sub-r. (1), cl. (a), means the decree capable of execution. Thus where an appeal is 
preferred from a decree, and the appeal is dismissed for default under O. 41, r. 11, the 
decree of the lower Court is the decree capable of execution, and the period of one 
year is to be calculated from the date of that decree (6), See notes to s. 36, 

“ What decree may bo executed.” 

Death of udgment-debtor pending execution by the Court to which 
the decree is sent for execution. — See notes to s. 60, “ The application for execu- 

tion against a legal representative,” &c., p, 147. 

“Court executing the decree’*. — It may either be the Court which passed the 
decree or the Court to which the decree is sent for execution. 

Sub*rule (j). — This sub-rule is new. See notes above, “Alterations in the 
rule.” 

Decree against two or more persons Jointly,— Art. 182 of the Limitation 
Act, 1008, applies to decrees of Courts other than Chartered High Courts. By Explana- 
tion I to that article it is provided that when a decree has been passed jointly against 


U) Ih,t P. 347. See also Khiarajmal v. Daim (1905) 
32 Car. 296. pp. 314-816, 32 I. A. 23. 

(a) Sec Kumad v, j^asanna Kumar (1912) 40 Cal. 


. 46, and the cases there cited. 

{b) Shyam Mandal v. Satinath (1916) 44 Cal. 954. 
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O, 21 y moro x>er 6 on 0 ihan one, the application for execution of the decree, if made against any 
rr* 22-24. one or more of them, shall take effect against them all. The result is that an order of 
reviTor of a joint decree made under this rule against one or more of the judgment ^debtor 
will operate against the other judgment-debtors, though no notice is given to them under 
this rule. No such Explanation is appended to art. 183 which applies to decrees of Char- 
tered High Courts. The result is that where a joint decree is passed by a Chartered 
High Court, an order of revivor of such decree made against one of several judgment- 
debtors does nob operate against other judgment-debtors to whom no notice is given 
under this rule (c). 

Lffmltation. Art. 182 of the Liimitation Act, 1908, which applies to decrees 
of Courts other than Chartered H’gh CouHs, provides inie?- alia that a decree of such 
Court must be e^orced within three years from the date thereof, unless a notice has been 
issued under this rule, in which case the application may be made within three years 
from the “ date of iaaue of notice under that section. It has been held by the High 
Court of Calcutta that “the date of issue of notice '' referred to in art. 182 means the 
date when the notice is actually iaaued and not the date when the Court paaaea the order 
for issuing the notice (d). On the other hand, it has been held by the High Courts of 
Bombay and Allahabad that “ the date of issue of notice means the date when the 
Court passes the order for issuing the notice, and not the date on which the notice> 
actually issued (c). But if no notice is issued at all, the mere order for issuing a notice 
wiU not give a fresh starting point for limitation (/). It is not, however, necessary 
that the notice must have been actually served (g). 

Art. 183 of the Limitation Act, which applies to decrees of Chartered High Courts, 
provides inter alia that a decree of such Court must be enforced within twelve years 
from the date thereof, unless the decree has been revived. It has been held by the High 
Court of Calcutta, that an order for execution operates as a revivor within the meaning 
of this article (Ji), but the mere iaaue of a notice under this rule does nob (i). 

23. [s. 249.] (1) Where the person to whom notice 

is issued imder the last preceding rule does 
"’“"® not appear or does not show cause to the 
satisfaction of the Court why the decree 
should not be executed, the Court shall order the decree to be 
executed. 

(2) Where such person offers any objection to the execu- 
tion of the decree, the Court shall consider such objection and 
make such order as it thinks fit. 


24. [ss. 250, 251.] (1) When the prehminary measures 

Prooe»for«eo„tion. reqtured by the foregoing rules 

have been taken, the Court shall, imless 
it sees cause to the contrary, issue its process for the execution 
of the de<iree. 


c) Kriahnaiyah v. Gtaipmira (1917) 40 Cal. 1127. 

d) Kadaresew v. MoMm Chandra (1902) 

6 0. W. N. 666. ' 

(«) Qmind v. Bada (1904) 28 Bom. 410 Jumai 
V. Abdvl (1908) SO All. 680. 

(/) Hari v. Yamunabai (1899) 28 Bom. 35. Note 


the words " has been Issued ** In art. 182 
of the Limitation Act. 

(17) Damodar v. Sonaji (1903) 27 Bom. 022. 
ihySuja V. Monohur Baa (1897) 24 Cal. 244. 

(t) 3fonoAur Baa v. YvtiUh Chand (1903) 30 Ca?. 
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(2) Every such process shall bear date, the day on which 21, 
it is issued, and shall be signed by the Judge or such officer *’*’ • 

as the Court may appoint in this behalf, and shall be sealed 
with the seal of the Court and delivered to the proper officer 
to be executed. 

(3) In every sucli process a day shall be specified on or 
before which it shall be executed. 


Delegation o* authority to execute. — The officer to whom a warrant is 
delivered for execution under this rule may deliver it to his subordinate for execution. 
It is not necessary that the proper officer ” should himself execute all warrants sent 
to him ij). But a warrant addressed to the peon of a Court cannot be executed by a 
Nazir ( k), 

Arrost without warrant, — Where an officer of the Court arrests a judgment- 
debtor without having in his possession the warrant of arrest at the time of arresting, 
the arrest is illegal (1), 

^‘Shall be sealed*'. — The provisions of this rule being mandatory, the omission 
of the Court’s seal on the warrant renders the attachment illegal 

Specification of day on or before which warrant should be executed. — 

The warrant should specify the date on or before which it is to be executed. Resistance to 
the execution of a warrant which does not specify such date is not illegal (n). Further 
a warrant cannot be executed after the expiration of the date specified in the warrant 
for its execution (o). If the warrant is extended, the date to which it is extended 
must be specified on the warrant. If this is not done, the warrant is not a good warrant, 
and resistance to its execution after the date originally specified in it cannot amount to 
an offence under s, 186 of the Indian Penal Code (p), 

25. [S’* 343.] (1) The officer entrusted with the exe- 
cution of the process shall endorse thereon 
lEudotsement on procesB. the day on, and the manner m, "which it 
was executed, and, if the latest day speci- 
fied in the process for the return thereof has been exceeded, 
the reason of the delay, or, if it was not executed, the reason 
why it was not executed, and shall return the process with 
such endorsement "to the Court. 


(2) Where the endorsement is to the effect that such 
officer is unable to execute the process, the Court shall examine 
him touching his alleged inability, and may, if it thinks fit, 
summon and examine witnesses as to such inability and shall 
record the result. 


(j) AbdiU Karim v. Sullen (188^ 6 All. 885 ; 

Dharam Chufxd v. QueeU'Emprees (1896) 
22 CJal. 690 ; Shea Progash v. Bhoop Narain 
(1896) 22 Cal. 769. ^ ^ 

(k) Mohini v, King-Emperor (1910) 1 Pat. L, J. 

660. 

(l) Empreee v. Amor Nath (1883) 6 All. 318. 


(w) Khidir Bux V. King-Emperor (1918) 3 Pat. 
L. J. 036. 

(n) Mohini v. King-Emperor (1916) 1 Pat. L, J. 

650. 

(o) Anand Loll v. Empreee (1884) 10 Cal. 18; 

Abinanh v. Anatida (1904) 31 Cal. 424. 

(p) Sheikh Naaur v. Emperor (1909) 37 Cal, 122 
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O. 21, Stay of execution. 

T 26-29. 

2<’. [Ss. 239, 240.] (1) The Court to which a decree has 

been sent for execution shall, upon suffi- 
cient cause being shown, stay the execu- 
tion of such decree for a reasonable time, 
to enable the jud^ent-debtor to apply to the Court by which 
the decree was passed, or to any Court having appellate juris- 
diction in respect of the decree or the execution thereof, for an 
order to stay execution, or for any other order relating to the 
decree or execution which might have been made by such Court 
of first instance or appellate Court if execution had been issued 
thereby, or if application for execution had been made thereto. 

(2) Where the property or person of the judgment-debtor 
has been seized under an execution, the Court which issued the 
execution may order the restitution of such property or the 
discharge of such person pending the result of the application. 

(3) Before making an order to stay execution or for the 

restitution of property or the discharge of 
from.™! the j udgment-dcbtor, the Court may re- 

upon. judgm«nt-debtor. quire such sscurity from, or impose such 

conditions upon, the judgment-debtor as it thinks fit. 

See no^ to s. 47, “ Changes introducjed by the section." 

27. [S- 241 .] No order of restitution or discharge under 

rule 26 shall prevent the property or person 
debto?dtacha^ed.*“'’®“®'“* of a judgmeut-debtor from being retaken in 
execution of the decree sent for execution. 

Contrast with this the provisions of s. 58, sub-.-?. (2). 

28. [S. 242.] Any order of the Court by which the 

dedree was passed, or of such Court of 
p«2.ed deoTM appeal as aforesaid, in relation to the 

^urt *%iied execution of such decree, shall be binding 

upon the Court to which the decree was 

sent for execution. 

29. [s. 243.] Where a suit is pending in any Court against 

the holder of a decree of such Court, on 
stay ot .Moiition pMdta* the part of the person against whom the 
and Judgment-debtor. dccrec was passed, the CouTt may, on such 

terms as to security or otherwise, as it 
thinks fit, stay execution of the decree until the pending suit 
has been decided. 
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“Decree.*’ — An award filed in Court under s. 11 of the Indian Arbitration Act 
10 of 1899 is not a decree, although it is enforceable, as provided by s. 16 of that Act rr 
as if it were a decree. The execution therefore of such an award cannot bo stayed 
under this rule (g). 

Inherent power to stay execution. — A Court may under this rule stay 
execution of a decree obtained by A against B pending the decision of a suit brought by 
B against A. If B^s suit is dismissed and an appeal is preferred by B from the decree, 
the Court may under s. 161 stay execution of A*s decree pending the decision oi B ^ 
appeal (r). 

Appeal. — See s. 47, notes under the bead “ Changes introduced by the section, 
p. 12i above. 




O. 21. 

29-31. 
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Decree for payment 
money. 


Decree for apeciflo move- 
able property. 


Mode of execution.' 

[S. 254.] Every decree for the payment of money, 
including a decree for the payment of 
money as the alternative to some other 
relief, may be executed by the detention 
in the civil prison of the judgment-debtor or by the attach- 
ment and sale of his property, or by both. 

Alternative to some other relief. — See O. 20, r. 10. 

z\ fs. 259.1 (1) Where the decree is for any specific 

moveable, or for any share in a specific 
moveable, it may be executed by the sei- 
zure, if practicable, of the moveable or 

share, and by the delivery thereof to the party 
been adiudeed or to such person as he appoints to receiv 
dXerfon Ms behalf, or by^ the detention in the cml prison 
of the Judgment-debtor, or by the attachment of his property, 

or by both. 

Where any attachment under sub-rule (1) 

mainrf in top six months, if has 

not obeyed the decree and the 

holder, in cases where any amount has been tod ^7 “ 

cree to be paid as an atonative to d^ve^ of moveabte^P^ 

St^ihiSS fiTanfshau'p; tte wLce(if any, to the judg- 
ment-debtor on his application. 

and aS^thern^°°whfAl^ ist^ 


<2) Tribht 4 ioan(ias v. Jivanaband (1910) 35 Bom. 
190. 


(r) Sardomf v. nani Bamam (1910) Pim). Eec. 
DO. 82, p. 239 


37 
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o. 21, ps-y* or where, at the end of six months from the date of the 
rr. 31,32. attachment, no application to have the property sold has laeen 
made, or, if made, has been refused, the attachment shall 
cease. 

Alterations in the rule. — ^The words “ or for the recovery of a wife,” which 
occurred in the corresponding sec. 269 of the Code of 1882 after the words “ share in a 
specific movable,’* have been omitted, for there can be no decree under the law for the 
recovery of a wife, as a wife cannot be treated as a chattel to be delivered over to the 
husband. Where any third person prevents the wife from returning to her husband, 
the latter may obtain an injunction against him which may bo enforced in case of 
disobedience either by the imprisonment of the defendant, or by the attachment of his 
property, or by both, under r. 32. 

Decree for specific movable property. — As to the cases in which a decree 
may be passed for the delivery of specific movable property, see Specific Relief Act 
I of 1877, s. 11. 

Rule when not applicable. — It has_been held by the High Court of Calcutta 
that this rule does not apply where the property sought to be attached is not in the 
possession of the judgmeno-debtor (^?). 

32 . [s. 260, R. S. C., O. 42, r. 30.] (1) Where the party 

against whom a decree for the specific 
formiSw, 'for'^r^tituffon performance of a contract, or for restitu- 
hJun?t“on.' ''®’***’ of conjugal rights, or for an injunc- 
tion, has been passed, has had an oppor- 
tunity of obeying the decree and has wil- 
fully failed to obey it, the decree may be enforced by his deten- 
tion in the civil prison, or by the attachment of his property, 
or by both. 

(2) Where the party against whom a decree for specific 
performance or for an injunction has been passed is a corpora- 
tion, the decree may be enforced by the attachment of the pro- 
perty of the corporation, or, with the leave of the Court, by the 
detention in the civil prison of the directors or other principal 
officers thereof, or by both attachment and detention. 

(3) Where any attachment under sub-rule (1) or sub-rule 
(2) has remained in force for one year, if the judgment-debtor 
has not obeyed the decree and the decree-holder has applied to 
have the attached property sold, such property may be sold, 
and out of the proceeds the Court may award to the decree- 
holder such compensation as he thinks fit, and shall pay the 
balance (if any) to the judgment-debtor on his application. 


(a) Pudmanund v. Chundi Dat (1896) 1 0. W. N. 1. 
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(4) Where the judgment-debtor has obeyed the decree Q* 21. >'•32. 
and paid all costs of executing the same, which he is bound to 

pay, or where, at the end of the one year from the date of the 
attachment, no application to have the property sold has been 
made, or if made has been refused, the attachment shall cease. 

(5) Where a decree for the specific performance of a con- 
tract or for an injunction has not been obeyed, the Court may, 
in lieu of or in addition to all or any of the processes aforesaid, 
direct that the act required to be done may be done so far as 
practicable by the decree-holder or some other person appoint- 
ed by the Court, at the cost of the j udgment-debtor, and upon 
the act being done the expenses incurred may be ascertained 
in such manner as the Court may direct and may be recovered 
as if they were included in the decree. 

Illuatration, 

A, a person of little substance, erects a building which renders uninhabitable 
a family mansion belonging to B, A in spite of his detention in prison and the attach- 
ment of his property, declines to obey a decree obtained against him by B and directing 
him to remove the building. The Court is of opinion that no sum realizable by the 
sale of .4’s property would adequately compensate B for the depreciation in the value 
of his mansion, B may apply to the Court to remove the building and may recover 
the cost of such removal from A in the execution proceedings. 

Alterations In the rule. — Sub-rules (2) and (5) are new. See notes below 
under the head “ Sub-rule (5).” 

The words “ or for an order requiring the performance of, or abstention from, 
any other particular act ” which occurred in s. 200 of the Code of 1882 have been 
omitted, and in lieu thereof the words “ or for an injunction ’* have been substituted. 

See notes below under the head “ sub-rule (1) : decree for injunction.’* 

Specific performance. — As to specific performance of contracts, see Specific 
Relief Act I of 1877, ss, 12-30. 

Injunctions. — As to perpetual injunctions, see Specific Relief Act I of 1877, 

88. 64-57. 

Sub«rule (l): decree for injunction. — Sub-rule (1) applies to both prohibitory 
and mandatory injunctions («). Where an injunction has been granted, on each 
successive breach of it, the decree may be enforced under this rule by an application 
made within three years of such breach under art. 181 of the Limitation Act (m). 

A separate suit to enforce the injunction is barred by the provisions of s, 47 (v). If 
the decree is enforced by the imprisonment of the defendant, the period of imi^rison- 
ment should not at any one time exceed six months : see s. 


(0 Sochi Prasad v. Amamaih (1919) 46 Cal. 103, 
107, 

u) VenJbaiachalam v. Veerappa (1906) 29 Mad. 
314 ; Sochi Prasad v. Imamath (1919) 46 


Cal. 103. But see Ram Saran v. Chatar 
Singh (1001) 23 All. 405 ; Bhagwan Daa v. 
StUchdei (1906) 2S All. 300. 

(v) Sochi Prasad v. Amarnath (1019) 40 Cal. 103. 
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Where a woman, who had been directed by a decree to refrain from preventing 
her daughter returning to her husband, permitted the daughter, who was of age, to reside 
in her house, it was held that such oonduot did not constitute a breach of the direction 
under the decree so as to render it punishable under this rule (uj). 

It was held under the old section that an order directing a defendant to render 
accounts within a specified time was an “order requiring the performance of a 
particular act *’ within the meaning of that section, and that disobedience to the order 
was punishable under that section (z). The words “performance of or abstention 
• from any other particular act ” which occurred in the old section were held to have a 
very wide general meaning, and they have been omitted from this rule, and in lieu thereof 
the word “ injunction “ has been substituted. The result is that disobedience to an 
order directing a party to render accounts can no longer be punished under this rule, 
as such an order cannot be said to be an “ injunction ” within the meaning of this 
rule (y). 

Opportunity of obeying: the decree. — All that the Court has to see before 
directing execution to issue under this rule is whether the party bound by the 
decree has had an opportunity of obeying the decree or injunction and has wilfully failed 
to obey it. If the party has had the opportunity and has wilfully failed to obey the 
decree, the Court may order execution to issue under this rule without giving him any 
further opportunity, and it is not obligatory upon the Court in such a case to serve a 
notice upon the party calling upon him to obey the decree or injunction (s). 

Where an application is made under this rule, but the party bound by the decree 
has had no opportunity of obeying the decree, the application will be dismissed. But the 
dismissal of the application is no bar to another application made after an opportunity 
has been afforded to the party of obeying the decree. Thus if a decree is made directing 
the defendant to deliver certain articles necessary for the performance of the duties 
of priest in a temple to the plaintiff, the plaintiff is not entitled to execute the decree 
under this rule unless it is i>roved that he went to the temple after notice to the defendant 
to receive the articles from him (and thereby afforded an opportunity to the defendant 
to comply with the decree), and that the defendant failed to deliver the articles. If such 
an opportunity has not been afforded, the plaintiff’s application will be dismissed, but its 
dismissal will be no bar to a subsequent application after such opportunity has been 
afforded (a). 

** Party against whom a decree for Injunction has been passed/’ — 

See notes to s. 50 under the head “ Decree for injunction,” p. 147 above. 

3ub*rule ( 5 ). — ^This sub-rule is new. It corresponds to O. 42, r. 30, of the 
English Rules. In the absence of any provision in the old section sirhilar to the one 
contained in this sub-rule, it was held that where a decree directed the defendant to 
remove an obstruction, such as pulling down a wall or opening a path-way, and the 
defendant failed to obey the decree, it was not competent to the Court to depute any of 
its officers to remove the obstruction, as that was not one of the modes of execution 
sanctioned under that section (6). Under the present rule, the Court may direct the act 
to be done so far as practicable by the decree-holder or some other person appointed by 


(w) J-jnasi Kuar v. Sumj Prasad (1877) 1 AH. 

la's Piaambar v. KaUy Nath (1881) 7 Cal 664 ; 
^ ' Rag^h V. Qaipatji (1^5) 27 All. 374. 

(y) Arjun v. King Emperor (l®i®) ^ Pat. L. J. 106. 

(z) Purga Pas v. P^fftaj (1906) 38 Cal. 306. 

(a) Kishore Bun v. Pwarkanath-{lS94t) 21 Cal. 784, 


SJ. X. A. OV. 

(b) Bhoobun Mohun v. Nobin Chundar (1872) 18 
W. U. 282 ; Protab Chunder v. Peary (1882) 
8 Cal. 174 ; Sakarlal v. Bai Parvaii (1902) 
26 Bom. 283, 286-287 ; Darga Pas v. Dewraj 
(1906) 33 Cal. 306, 309-311. 
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the Court (c). But the Court has no power under this rule to order the police to see that O. 21 f 
its decree is carried out. Thus where a decree is passed declaring the plaintiff’s right to rr, 32,33. 
perform certain ceremonies in a temple and restraining the defendants from obstructing 
the plaintiffs from performing the ceremonies, the Court has no power under this rule 
to order the police to see that the plaintiffs performed the ceremonies without interfer- 
ence on the part of the defendants (d). 

The expression “ the act required to be done ’’means what has to be done to 
enforce tbe injunction (e). 

In a recent Calcutta case (/), Richardson, J., expressed the opinion that sub-r. (5) 
applies to prohibitory as well as mandatory injunctions. 

83. \New.'] (1) Notwithstanding anything in rule 32, 

the Court, either at the time of passing a 
Discretion of Court In decree for the restitution of coniugal rights 

executing decrees for restl- , , . ^ t i , 

tutionof conjugal rights. or at any time afterwards, may order that 
the decree shall not be executed by de- 
tention in prison. 

(2) Where the Court has made an order under sub-rule 
(1), and the decree-holder is the wife, it may order that, in 
the event of the decree not being obeyed within such period as 
may be fixed in this behalf, the judgment-debtor shall make 
to the decree-holder such periodical payments as may be just, 
and if it thinks fit require that the judgment-debtor shall, to 
its satisfaction, secure to the decree-holder such periodical 
payments. 

(3) The Court may from time to time vary or modify 
any order made under sub-rule (2) for the periodical payment 
of money, either by altering the times of payment or by in- 
creasing or diminishing the amount, or may temporarily sus- 
pend the same as to the whole or any part of the money so 
ordered to be paid, and again revive the same, either wholly 
or in part as it may think just. 

(4) Any money ordered to be paid under this rule 
may be recovered as though it were payable under a decree for 
the payment of money. 

Compare the Matrimonial Causes Act, 1884 (47 and 48 Viet., o. 68). 

(c) SaohiProMd v. AmarTuOh (1019) 40 Oal. 103, i («) Saehi Prasad v. Amamath (1019) 40 Oal. 103, 

, _ 107. J 108. 

Oo^nU Oordhan Lalji V. Geswami Maksudan if) Sochi Prasad v. Amamath (1919) 46 Cal. 

(1018) 40 All. 048. I 103, 107. 
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0.21, r.34. 34, [^Ss. 2)1,262.] (1) Where a decree is for the exe- 

' cution of a document or for the endorse- 

Decree for execution of ment of a negotiable instrument and the 
of negotiable inetnimont. judgment-debtor neglects or refuses to 
obey the decree, the decree-holder may 
prepare a draft of the document or endorsement in accordance 
with the terms of the decree and deliver the same to the Court, 

t (2) The Court shall thereupon cause the draft to be 
I served on the judgment-debtor together with a notice requir- 
" ing his objections (^if an^ to be made within such time as the 
Court fixes in this behalfT 

(3) Where the judgment-debtor objects to the draft, 
his objections shall be stated in writing within such time, and 
the Court shall make such order approving or ' altering the 
draft, as it thinks fit. 

(4) The decree-holder shall deliver to the Court a copy 
of the draft with such alterations (if any) as the Court may 
have directed upon the proper stamp-paper if a stamp is re- 
quired by the law for the time being in force ; and the Judge 
or such officer as may be appointed in this behalf shall execute 
the document so delivered. 

(5) The execution of a document or the endorsement of 
. a negotiable instrument under this rule may be in the follow- 
ing form, namely : — 

“ C. D., Judge of the Court of 

(or as the case may be), for A. B., in a suit by E. F. against 
A. B.,” 

and shall have the same effect as the execution of the docu- 
ment or the endorsement of the negotiable instrument by the 
party ordered to execute or endorse the same, 

(6) The Court, or such officer lis it may appoint in this 
behalf, shall cause the document to be registered if its regis- 
tration is required by the law for the time being in force or the 
decree-holder desires to have it registered, and may make 
such order as it thinks fit as to the payment of the expenses 
of the registration. 

Siib«ru1e (6) : registration. — ^This sub-mle is new. It gives effect to a decision 
of the Allahabad High Court that where a document requires registration, it must be 
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registered, though it may be executed by the Court {g). At the same time provision O. 21 » 
is made for the registration of documents, though their registration is optional, if the rr. 34 » 35^ 
decree-holder desires to have them registered. 


Appeal. — ^An appeal lies from an order under this rule on an objection to the draft 
of a document endorsement [O. 43, r. 1, cl. (i)]. 


35. [S. 263.] (1) Where a decree is for the delivery 

of any immoveable property, possession 
prop?rtyf ® Immoveable thereof shall be delivered to the party 
to whom it has been adjudged, or to such 
person as he may appoint to receive delivery on his behalf, 
and, if necessary, by removing any p,^on bound by the decree 
who refuses to vacate the property. 

(2) Where a decree is for the joint possession of im- 
moveable property,* such possession shall be delivered by affix- 
ing a copy of the warrant in some conspicuous place on the 
property and proclaiming by beat of drum, or other customary 
mode, at some convenient place, the substance of the decree. 

(3) Where possession of any building or enclosure is to be 
delivered and the person in possession, -bein^ bound by the 
d,eei;ee, does not afford free access, the Court through its offi- 
cers, may, after giving reasonable warning and facility to 
any woman not appearing in public according to the customs 
of the country to withdraw, remove or open any lock 'or bolt 
or break open any door or do any other act necessary for put- 
ting the decree-holder in possession. 

Alterations In the rule. — Sub-rules (2) and (3) are new. See notes below. 

#■ 

Sub-rule (2). — A plaintiff who is entitled to possession jointly with other 
persons could be granted a decree for joint possession, whether the plaintiff was originally 
in possession and was subsequently disposse®8ed {h), or whether he had never been in 
possession (t). Sub-rule (2), which is new, has been inserted to remove the difficulty 
felt in executing decrees obtained by the owner of an undivided share in immovable 
property for joint possession as against his co-sharers and persons holding under them, 
as also the difficulty felt in executing decrees obtained by a purchaser of the rights of 
a co-sharer for joint possession of the property with the other oo-sharers. 

Resistance to delivery of possession to decree-holder. — Where the 
holder of a decree for the possession of immovable property is resisted or obstructed 
by any person in obtaining possession of the property, the procedure to be followed 
is that prescribed by rr. 97-103 of this order. 

Actual and formal possession. — The delivery of possession directed to be given 
by sub-rules (1) and (3) contemplates the decree-holder being placed in khas or actual 
possession of the property, while that directed to be given by sub-r. (2) and by r. 36 

(£) KanaMa Lai v. Kali Dhin (1880) 2 All. 802. I (<) Jagamath v. Ram Phal (1911) 34 AH, 160. 

(A) BAairow V. iSoron (1904) 26 All. 688. I 
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3.21 r. 3 5. contemplates the decree-holder being placed in /orma? or eywhoKcol possession. Formal 
or symbolical possession is delivered by affixing a copy of the warrant in some conspicuous 
place on the property and proclaiming by beat of drum or other customary mode, at 
some convenient place, the substance of the decree. 


Riules 36 and 36 refer to cases where a suit is brought for possession of im- 
movable property, and a decree is passed in the suit for the delivery of the property to 
the decree-holder. Rules 96 and 96 refer to cases where immovable property belong- 
ing to a judgment-debtor is sold in execution of the decree against him, and posses- 
sion of the property is sought by the auction-purchaser. In considering the distinc- 
tion between actual and symbolical possession, it is desirable to consider both these 
sets of rules together, for they are both governed by the same principles. Where the 
immovable property of which possession is directed by the decree to be delivered to 
the decree-holder is in the possession of the judgment-debtor, actual possession must 
be delivered of the decree-holder under r, 36 (1). Where it is in the possession of a 
tenant or other person entitled to occupy the same, symbolical possession only can 
be delivered, and that is to be done under r. 36. Likewise, where immovable property 
is sold in execution of a decree, and possession is sought by the auction-purchaser, 
actual possession must be delivered to him under r. 96, if the property is in the possession 
of the judgment-debtor. But if the property is in the possession of a tenant or 
other person entitled to occupy the same, symbolical possession only can be delivered, 
and that is to be done under r. 96. 

It is clear from what is stated above that there are only three cases in which the 
law allows symbolical possession to be given, namely, the cases contemplated (1) by sub- 
rule (2) of the present rule, (2) by r. 36, and (3) by r. 96 of this Order. Symbolical posses- 
sion given in such cases operates as actual possession against the judgment-debtor, but 
not against third persons who were not parties to the decree (j). In other words, 
symbolical possession is no possession at all as against third parties. This distinction is 
of great importance in the law of limitation. The rule to be deduced from the cases on 
the subject is that where in execution of a decree symbolical possession is delivered of 
immovable property to the person entitled to possession thereof, and such person subse- 
quently institutes a suit for actual possession, the symbolical possession is to be treated 
as actual possession where the suit is against the judgment-debtor or his representatives 
and the period of 12 years allowed for such a suit is to be calculated not from the date 
of sale, but from the date of the subsequent dispossession [ill. (2)]. But where the 
suit for actual possession is instituted against a third party claiming to he in possession 
of the property adversely to thejudgmentdebtor, no regard is to be had at all to the sym- 
bolical possession of the plaintiff in determining the period of limitation ; and the 12 
years are to be calculated, not from the date on which symbolical possession was 
delivered to the plaintiff, but from the date on which the possession of such third party 
became adverse as against the judgment-debtor [ill. (1)]. 


Illustrations, 


( 1 ) P obtains a decree against D, In execution of the decree certain property 
alleged to belong to D is sold, and it is purchased by A, A applies for possession, and 
he is placed in symbolical possession of the property. 0 has been in possession of the 
property adversely to D for 10 years prior to the date on which A is placed in symbolical 


(j) RunHt Singh v. Bunwari Lai (1884) 10 Cal. \ 
- ; Juggobundhu v. Ram Ckunder (1880) i 

5 Cal. 684; Juggobundhu v. Pwmanand I 


(1889) 16 Cal. 630 ; Radha Krishna v. Rum 
Bahadur (1917) 20 Bom. L. R, 602 [P. C.] 
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possession, C continues to be in possession of the property as before. After three years O, 2t»r.35« 
A sues C for possession. The defence is that 0 has been in adverse possession for more 
than twelve years, and the suit is therefore barred under art. 144 of the Limitation Act. 

A contends that his symbolical possession operated to break the continuity of the adverse 
possession of C, and that the period of twelve years allowed by art. 144 for a suit for 
possession should be calculated from the date on which symbolical possession was 
delivered to him. The suit is barred, for A’s possession, being merely symbolical, did 
not operate at all as possession as against G who was not a party to the suit, and it 
could not therefore break the continuity of C’s possession {1c), In other words, delivery 
of symbolical possession to A did not amount to a dispossession of C, 

(2) A obtains a decree against for possession of certain immovable property. 

The property being in the occupancy of B's tenants , symbolical possession is delivered 
to A under r, 36. Subsequently B dispossesses A by receiving the rents and profits. A 
thereupon sues B for actual possession. The period of limitation for such a suit is twelve 
years from the date of dispossession (Z). The same j)rinciples apply where a person is 
placed in symbolical possession under sub-rule (2) of this rule in cases where the 
decree is one tov joint possession, and also where he is placed, in syynbolical possession 
under r. 96 of this Order (m). 

Note . — It will be observed that in ill. (2) the suit is against the judgment-debtor, 
and in ill. (1) it is against a third person who was not a party to the suit. Symbolical 
possession operates as actual possession against the judgment-debtor y that being the only 
means by which, as between the parties^ the Court could effectuate and carryout its object. 

But it does not operate as actual possession against third persons who were not parties 
to the suit, and the reason for this is very plain. A suit might be brought, and a decree 
obtained, by a person who has neither title nor possession, against another person who 
has neither title nor possession ; and if the delivery of symbolical possession in such a 
suit were to constitute actual possession as against the true owner who had been in 
actual possession for many years, and who was no party to the suit, it would operate 
most unjustly (w). 

It has been stated above that where a judgment-debtor himself is in possession, 
actual possession must be delivered to the person entitled to possession under sub-r. (1 ) of 
this rule or under r. 95, as the case may be. Suppose now that symbolical possession is 
delivered in a case where actual possession ought to have been delivered. Does symbolical 
possession given under these circumstances operate as actual possession against the 
judgment-debtor ? It has been held by the High Courts of Calcutta and Madras that 
it does, exactly as if symbolical possession wore rightly delivered. Symbolical possession 
given in circumstances in which actual possession ought to have been delivered is not 
a nullity according to those Courts. The delivery of symbolical possession even errone- 
ously operates as actual possession against the judgment-debtor and his representatives, 
for it is said that after all it is possession obtained through an officer of the Court and by 
process of law, and the judgment -debtor must be taken to be a party to the proceed- 
ing relating to the taking of possession. From this point of view, a suit for acttml 
possession may be brought at any time within 12 years from the date on which symbolical 
possession is given (o). On the other hand, it has been held by a Full Bench of the 
Bombay High Court that symbolical possession given in circumstances in which actual 


(k) Harjivan v. Shivram (1895) 19 Bom. 620 ; 

Singh v. Bunwari Lai (1884) 10 Cal. 

(0 Juggobundhu v. Ram Chunder (1880) 6 Cal. 
584 [F.B.). 

iw) Joggobundhu v. Purmanand (1889) 16 Cal. 


OOU . X».J. 

(n) Banjit Singh v. Bunwari Lid (1884) 10 Cal. 

993 995. 

(o) Hari Mohan v. BcUmrali (1897) 24 Cal. 716; 

Qovind v. Venkata (1907) 17 Mad. L. J. 
598. 
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O. 21, possession ought to have been given is a nullity t and the period of limitation for a suit 
rr. 35-37. for actual possession is 12 years from the date of sale. The reason given by the High Court 
of Bombay is that symbolical possession is not actual possession nor is it equivalent 
to actual possession except where the Code expressly or by implication provides that 
it shall have that effect, and there is no section of the Code by which it is provided that 
where symbolical possession is given in a case in which actual possession ought to have 
been given, such possession should be treated as equivalent to actual possession (p). 

Illustration, 

In execution of a decree obtained by A against B certain property belonging to 
B is sold, and it is purchased by C in the year 1896. B is in 'possession of the property 
at the date of sale. C applies for possession, but instead of actual possession being 
delivered to him under r. 96, symbolical possession is given to him in the year 1906. 
C subsequently sues B for actual possession in the year 1908, that is, more than 12 years 
after the date of sale, but within 12 years from the date of delivery of symbolical posses- 
sion. According to the Bombay High Court, the suit is barred by limitation ; accord- 
ing to the Calcutta and Madras High Courts, it is not barred. 

36. [s. 264.] Where a decree is for the delivery of 

any immoveable property in the occupancy 
Decrte for delivery of of a tenant or othet person entitled to 

liiiTnoveablo property when , i j -i i i xi 

In occupancy of touaut. occupy the Same and not bound by the 
decree to relinquish such occupancy, the 
Court shall orde • delivery to be made by affixing a copy of 
the warrant in some conspicuous place on the property, and 
proclaiming to the occupant by beat of drum or other cus- 
tomary mode, at some convenient place, the substance of the 
decree in regard to the property. 

See notes to r. 86 above. 

Arrest and detention in the civil prison. 

37 . [s. 245 R.] (1) Notwithstanding anything in these 

rules, where an application is for the execu- 
pe?mK fuStStor to tion of a dcctee for the payment of money 
by the arrest and detention in the civil 
prison of a judgment-debtor who is liable 
to be arrested in pursuance of the application, the Court may, 
instead of issuing a warrant for his arrest, issue a notice calling 
upon him to appear before the Court on a day to be specified 
in the notice and show cause why he should not be committed 
to the civil prison. 


(p) Mahaden v. Janu (1912) 86 Bom. 373 [F. B,] ; j 
Lak$hman v. Moru (1892) 16 Bom. 722 ; ! 


Shridhar v. Qanpati (1919) 43 Bom. 660. 
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(2) Where appearance is not made in obedience to the O* 21 , 
notice, the Court shall, if the decree-holder so requires, issue 
a warrant for the arrest of the judgment debtor. 

Discretionary power to Issue notice. — When a decree is for the payment 

of money t and execution is applied for against the person of the judgment-debtor, the 
Court may issue a notice to the judgment-debtor calling upon him to show cause why 
ho should not bo committed to the civil prison in execution of the decree. As to the 
procedure to be followed when the judgment-debtor appears in pursuance of the 
notice, see r. 40 below. 

Privilege from arrest. — See s. 135, sub-section (2). 

38. [s. .137.] Every warrant for the arrest of a 

judgment-debtor shall direct the officer 
TO. , , . . entrusted with its execution to bring him 

bo‘'broughtup‘’"*''‘*‘’^‘°'' beiore the Court with all convenient speed, 
unless the amount which he has been 
ordered to pay, together with the interest 
thereon and the costs (if any) to which he is liable, be sooner 
paid. 

39. [Ss. 339, 340.] (1) No judgment-debtor shall be 

arrested in execution of a decree, unless and 
Subsistence allowance. Until the decree-liolder pays into Court 
such sum as the Judge thinks sufficient for 
the subsistence of the judgment-debtor from the time of his 
arrest until he can be brought before the Court. 

(2) AVhere a judgment-debtor is committed to the civil 
prison in execution of a decree, the Court shall fix for his sub- 
sistence such monthly allowance as he may be entithsd to 
according to the scales fixed under section 57 or, where no such 
scales have been fixed, as it considers sufficient with reference 
to the class to which he belongs. 

(3) The monthly allowance fixed by the Court shall be 
supplied by the party on whose application the judgment- 
debtor has been arrested by monthly payments in advance 
before the first day of each month. 

(4) The first payments shall be made to the proper officer 
of the Court for such portion of the current month as remains 
unexpired before the judgment-debtor is committed to the 
civil prison, and the subsequent payments (if any) shall be 
made to the officer in charge of the civil prison. 
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O' 21, (5) Sums disbursed by the decree-holder for the subsis- 

rr. 39, 40. tence of the judgment-debtor in the civil prison shall be deemed 
to be costs in the suit : 

Provided that the judgment-debtor shall not be detained 
in the civil prison or arrested on account of any sum so 
disbursed. 

40. [s. 37 A.] (1) Where a judgment-debtor 

appears before the Court in obedience 
proceedingB on appear- to a notice issucd Under rule 37, or is 
fn“bedieni?^rnitto‘OT btought boforc the Court after being 
after arrest. arrested in execution of a decree for the 

payment of money, and it appears to the 
Court that the judgment-debtor is unable from poverty or 
other sufficient cause to pay the amount of the decree or, 
if that amount is payable by instalments, the amount of any 
instalment thereof, the Court may, upon such terms (if any) 
as it thinks fit, make an order disallowing the application for 
his arrest and detention, or directing his release, as the case 
may be. 

(2) Before making an order under sub-rule (1), the Court 
may take into consideration any allegation of the decree-holder 
touching any of the following matters, namely : — 

(а) the decree being for a sum for which the judg- 

ment-debtor was bound in any fiduciary 
capacity to account ; 

(б) the transfer, concealment or removal by the judg- 

ment-debtor of any part of his property after 
the date of the institution of the suit in 
which the decree was passed, or the commission 
by him after that date of any other act of 
bad faith in relation to his property, with the 
object or effect of obstructing or delaying 
the decree-holder in the execution of the 
decree ; 


(c) any undue preference given by the judgment- 

debtor to any of his other creditors ; 

(d) refusal or neglect on the part of the judgment- 

debtor to pay the amount of the decree or 
some part thereof when he has, or since the 
. date of the decree has had, the means of 
paying it; 
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(e) the likelihood of the judgment-debtor absconding 
or leaving the jurisdiction of the Court with 
the object or effect of obstructing or delaying 
the decree-holder in the execution of the 
decree. 

(3) While any of the matters mentioned in sub-rule 
(2) are being considered, the Court may, in its discretion, 
order the judgment-debtor to be detained in the civil prison, 
or leave him in the custody of an officer of the Court, or re- 
lease him on his furnishing security, to the satisfaction of the 
Court, for his appearance when required by the Court. 

(4) A judgment-debtor released under this rule may be 
re-arrested. 

(6) Where the Court does not make an order under sub- 
rule (1), it shall cause the judgment-debtor to be arrested 
if he has not already been arrested and, subject to the other 
provisions of this Code, commit him to the civil prison. 


Attachment of Property. 


41 . {Cf.S. 267.] Where a decree is for the payment of 
Examination of judg- money the decree-holder may apply to 

mont-debtor as to his pro- ,r i ,i.‘' 1- J 

perty. thc Court lor an order that — 


(a) the judgment-debtor, or 

(&) in the case of a corporation, any officer thereof, 
or 

(c) any other person. 

be orally examined as to whether any or what debts are owing 
to the judgment-debtor and whether the judgment-debtor 
has any and what other property or means of satisfying the 
decree ; and the Court may make an order for the attendance 
and examination of such judgment-debtor, or officer or other 
person, and for the production of any books or documents. 

Object of the rule. — The object of this rule is to obtain discovery for purposes 
of execution to avoid unnecessary trouble in obtaining satisfaction of money decrees 
It is a useful rule, but orders for discovery may operate harshly against the party 
directed to give discovery and must not be lightly made {q). 


O. 21, 

• 40, 41. 


{q) National Bank of India Ltd. v. Ghuznavi (1916) 43 Cal. 285, 
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> * 

O 2It “Any and what other property.*' — ^This refers to property which is liable to 

rr. 41*49. attaohment and sale under the deoree against the judgment-debtor. Property of a 
judgment-debtor which he has mortgaged is prima facie liable to be seized in execution 
of a ^eoree against him, and the f Ast that he has mortgaged it will not prevent its being 
attached and sold in execution of the decree subject to the mortgage-debt (see s. 73). 
If ftie mortgagee claims that he is in poeseaaion as mortgagee, he may be examined under 
tj^ rule (r). See note to r. 62 below, * # 

What property may not be attached, — See a. 60 . 


Attachment in case of 
decree for rent or mesne 
profits or other matter, 
amount of which to be sub- 
sequently determined. 


42^ ' *[8. 255.] Where a decree directs an inquiry as to 
rent. or mesne profits or any other matter, 
the property of the judgment-debtor inay, 
before the amount due from him has been 
ascertained, be attached, as in the case of 
an ordinary decree for the payment of 
money. 

Attachment under a preliminary decree. — In a suit by A against B for 
the recovery of possession of immovable property and for mesne profits, a preliminary 
decree is passed against B for the delivery of the property to A, and an inquiry is direct- 
ed as to the mesne profits due by J5 to .4. B delivers possession of the property to 
Subsequently, while the inquiry as to mesne profits is yet pending, A applies for attach- 
ment of certain property belonging to B. The attachment may be allowed under this 
rule (tf). See O. 20, r. 12. ^ \ 


Dei|th of defendant before determination of amount of mesne 
profits. — A sues B for possession ^of certain impiovablp property and for mesne 
profits. The decree awards possession of the property to A^ and directs an inquiry as to 
mesne profits. B dies pending the inquiry, but hie legal representative is not brought on the 
record: The amount of mesne profits is subsequently^ determined and a final decree is 
* passed for the amount. In execution of the decree certain property forming part of the 
estate of 5 is attached in the hands of his legal representative. The legal representative 
C(^tends that the attachment ought to be set aside on the ground that the final decree 
was passed after the death of 5, and it could not therefore bind the estate of as the 
estate was not represented during the inquiry as to mesne profits. This contention is 
valid, and the attachment must be set aside (^), See notes to s. 47, “ Claim by legal 
^ representative,” &c., p. 123, Contrast, 0. 22, r. 6. 


48. [S. ^ 69 .] Where the property to be attached is 

moveable property, other than agricultural 
produce, in the possession of the judg- 
ment-debtor, the attachment shall be made 
by flc t.nal seizure, and the attaching officer 
. shall keep the property iu. hia-own custody 

or in' the custody of one of his subordinates, and shall be re- 
sponsible for the due custody thereof ; 


Attachment of moveable 
property, other than agri- 
cultural produce In posses- 
sion of judgment-debtor..,, *• 


(r) InrePrmjHm^) 17 Bom. M.&ee Mudhun 
' ' Mohan V . Qolm Dosm (1866) 10 M. I. A. 663, 
t 671 ,*aB to attachment of property In poBsea- 
. slon^ a mortgagee. 

<f) See Sharoda Moyee v. Wooma Moyee (1867) 


^ 8 W- El* 9* 

(t) Radha Prasad v. Lai Sahdb (1891) 13 All. 
68, 17 I. A. 160; see also Khirajmal v. 
Daim (1905) 32 Cal. 296, 32 I. A. 23. 
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* 

Provided that, when the property seized is subject to O. 21, 
speedy and natural decay, or when the expense of keeping 44 . 

it in custody is likely to exceed its value, the attaching officer 
may sejj. it at once." 


Attachment by actual seizure. — ^Where a warrant of attaohment is executecl 
by affixing it to the outer door of the warehouse in which goods belonging to the 
judgment-debtor are stored, it amounts to “ actual seizure ** within the meaning of 
the present rule (W). 

Rateable distribution. — See notes to s. 73,**‘ Assets held by a Court,” case H, p. 
201, above. 


44. [New.^ Where the property to be attached is agri- 
cultural produce, the attachment shall 
tu4i p^u<S‘ be made by affixing a copy of the warrant 

* of attachinent, — 

(a) where such produce is a growing crop, on the land 

on which such crop has grown, or 

(b) where such produce has been cut or gathered, on 

the threshing-floor or place for treading out 
grain or the like or fodder-stack on or in 
which it is deposited. 

and another copy on the outer door or some other conspicuous 
part of the house in which the judgment-debtor ordinarily 
resides or, with the leave of the Court, on the outer door or on 
some other conspicuous part of the house in which he carries 
on business or personally works for gain or in which he is ioiown 
to, have last resided or carried on business or personally work- 
ed for gain ; and the produce shall thereupon be deemed to 
have passed into the possession of the Court. 

Attachment of agricultural produce. — This and th«5 following rule 
provide for the attaohment of agricultural produce. Both these rules are n^. “ Grow - 

ing crops ” are under this Code included in the category of movable property [see s. 2, 
cl (13)]. But the ppooedute relating to the actual seizure of movables cannot be applied 
in its entirety to growing crops, for considerable injury would result to both parties 
if such crops were allowed to be removed on attachment like other movable proi>erty. 
With a view to prevent such injury, andf)o secure to both parties the fullest value from 


(tt) MvUan Chand y. Bank of Madras (1904) 27 Mad. 346. 
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O. 21, the property attached, it is enacted by the next following rule that where agricultural 
44, 45. produce is attached, the Court should make such arrangements for the custody thereof 
as it may deem sufficient, and subject to such conditions as may be imposed by the 
Court, the judgment-debtor should be -allowed to continue to perform all acts of 
husbandry and if he endeavours to defeat the attachment by neglecting the crop, the 
deiCree-holder should be allowed to intervene and protect his interests. 

45. [New.l (1) Where agricultural produce is attached, 
the Court shall make such arrangements 
Provisions as to awicni- for the custodv thereof as it may deem 
ment. Sufficient and, for the purpose of enablmg 

the Court to make such arrangements, 
every appHcation for the attachment of a growing crop shall 
specify the time at which it is hkely to be fit to be cut or 
gathered. 

(2) Subject to such conditions as may be imposed by 
the Court in this behalf either in the order of attachment or in 
any subsequent order, the judgment-debtor may tend, cut, 
gather and store the produce and do any other act necessary 
for maturing or preserving it ; and if the judgment-debtor 
fails to do aU or any of such acts, the- decree-holder may, with 
the permission of the Court and subject to the like conditions, 
do all or any of them either by himself or by any person ap- 
pointed by him in this behalf, and the costs incuned by the 
decree-holder shall be recoverable from the judgment-debtor 
as if they were included in, or formed part of, the decree. 

(3) Agricultural produce attached as a growing crop 
shall not be deemed to have ceased to be under attachment or 
to require re-attachment merely because it has been severed 
from the soil. 

(4) Where an order for the attachment of a growing 
crop has been made at a considerable time before the crop is 
likely to be fit to be cut or gathered, the Court may suspend 
the execution of the order for such time as it thinks fit, and 
may, in its discretion, make a further order prohibiting the 
removal of the crop pending the execution of the order of 
attachment. 

(6) A growing crop which from its nature' does not admit 
of being stored shall not be attached under this rule at any time 
less than twenty days before the time at which it is likely to 
be fit to be cut or gathered. 
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Time at which the crop Is likely to be cut or gathered.— The decree 
holder should specify in the applioetion for attachment the time at which the crop is 
likely to be out or gathered. The object is to enable the Court to make necessary 
arrangements for the custody of the crop [sub-r. (1)]. If the application is presented 
within twenty days before the maturity of a crop not lending itself to storage, it should be 
refused [sub-r. (5)]. 

See notes to r. 44 above. 


.nd“5^*”p?i^rty *‘^5* 46 . [s. 268.] (1) In tJie case of — 

In possession of Judgment- 
debtor. 

(а) a debt not secured by a negotiable instrument, 

(б) a share in the capital of a corporation, 

(c) other moveable property not in the possession of 
the judgment-debtor, except property deposited 
in, or in the custody of, any Court, 

the attachment shall be made by a written order prohibiting, — 

(i) in the case of the debt, the creditor from recover- 

ing the debt and the debtor from making pay- 
ment thereof until the further order of the Court ; 

(ii) in the case of the share, the person in whose name 

the share may be standing from transferring 
the same or receiving any dividend thereon ; 

(in) in the case of the other moveable property except 
as aforesaid, the person in possession of the same 
from giving it over to the judgment-debtor. 

(2) A copy of such order shall be fixed on some con- 
spicuous part of the Court-house, and another copy shall be 
sent in the case of the debt, to the debtor, in the case of the 
share, to the proper ofllcer of the corporation, and, in the case 
of the other moveable property (except as aforesaid), to the 
person in possession of the same. 

(3) A debtor prohibited under clause (i) of sub-rule (1) 
may pay the amount of his debt into Court, and such payment 
shall discharge him as efEectually as payment to the party 
entitled to receive the same. 

Attach ment of debt. — ^A debt to be attached must be adudUy due from the 
garnishee (judgment-debtor’s debtor) to the judgment-debtor ; it may be either presently 

ns 


O. 21, 
rr. 45, 46. 
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O. 21 9 r.46* payable, or payable in ihe future by reason of a present obligation (v). As stated by their 
Lordships of the Privy Council in the undermentioned case (t&), an existing debt, though 
payable at a future day, may be attached.** But only such debts can be attached as 
the judgment- debt or could deal with properly and without violation of the rights of 
third persons (r). For instances of attachable debts, see notes to s. 60 under the head 
“ Debts,’* p. 163 above. 

The following are some of the important rules relating to the attachment o. 
debts ; — 

, 1 . It is not necessary for the purpose of attaching a debt that the exact amount 
of the debt should be stated, provided there is a debt actually due at the time of attach- 
ment. B delivers certain goods to his agent C for sale. The goods are sold by G and 
the sale-proceeds received by him. In execution of a decree obtained by A against 
A may attach the sale-proceeds in the hands of C, though the exact amount due to B 
may not then have been ascertained (y). 

2. The attachment of a debt does not prevent the judgment-debtor from suing 
his debtor for it, and from taking any other step necessar j for the recovery thereof, but 
he is not entitled to receive payment thereof from his debtor unless the claim in respect 
of which the debt Is attached is first satisfied. C owes a debt to B. The debt is attach- 
ed in execution of a decree obtained by A against B. This does not preclude B from 
suing G to recover the debt, or from prosecuting the suit if a suit has already been 
instituted ; but he cannot receive payment of the debt from G unless he first satisfies 
A*6 decree (z). See sub-rule (1), cl, (i). 

Attachment of mortgage-debt.—A executes a mortgage of his land 
to Bto secure re-payment of Rs. 5,000 lent and advanced to him by B. It is provided 
by the mortgage-bond that if A fails to pay the mortgage-debt on the due date, B should 
have the right to sue A personally for the debt, and also to realise the debt by the sale 
of the mortgaged property. In such a case B’s interest in the mortgage bond comprise^ 
(1) the right to sue A personally tov the mortgage-debt, and (2) the right to realize the 
debt by a sale of the mortg iged property, iSuppose now that X obtains a decree against 
B, the mortgagee, for Rs, 6,000, and that in execution of the decree he seeks to attach 
the mortgage-debt due to B, Is the mortgage-debt a “ debt ” within the meaning of 
this rule, or, because it is secured by a mortgage of immoveable property, is it “ immovea- 
ble property ” within the meaning of r. 64, and attachable in the mode proscribed by 
that rule ? The answer afforded by the decisions on the subject, eliminating what are 
merely obiter dicta (a), is that a mortgage-debt is a “ debt” within the meaning of this 
rule, and it is therefore to bo attached in the manner prescribed by this rule (6). Sup- 
pose now that the mortgage-debt due to B is attached under this rule in execution of 
Z’s decree, and that it is sold in execution and purchased by P. What are the rights of 
P f The answer is that they are entirely the same as those of B, the mortgagee. P 
may sue A for a personal decree against him ; he can also sue him for a decree for the 
sale of the mortgaged property (c) 


(v) Tapp V. Jones (1876) L. E. 10 Q. B. 691, 692 ; 
Webb V. Stenton (1883) 11 Q. B, B. 518, 627 ; 
OhaUerton v. Wainey (1881) 16 0. D. 878, 
388. 

fc) Syud Tutfuzzool v. Rughoonaih (1871) 14 
M. I. A. 40, 60. 

(z) BadeUy v. Consolidated Bank (1888) 88 0. D. 
238 ; Davis v. Freethy (1890) 24 Q. B. D. 
619 ; Campion v. Palmer [1896] 2 I. E. 446. 
V) Madho Das v. jRamJi (1894) 16 All. 286. 

(?) ShiJb Singh v. SUa Ram (1891) 13 All. 76 ; Bsti 
V. Collector of Etawah (1895) 17 All. 198, 
22 I. A. 31. 


(а) Appasflmi v. Soott (1886) 9 Mad. 6, 8 ; Sami 

V. Krishnasami (1887) 10 Mad. 169. 

(б) Karim-un-nissa v. Phul Chand (1893) 16 AU, 

134 ; Debendra Kumar v, Rup Lai (1886) 
12 Oal. 646 ; KaHnath Das v. Sadasiv (1803 ) 
20 Cal. 805 ; Baldev v. Ramchandra (1805) 
19 Bom. 121 ; Muniappa v, SuJbramania 
(1896) 18 Mad. 467 ; Tarvadi v. Bai Kashi 
(1902) 26 Bom. 306 ; Nataraja v. The 
South Indian Bank (1911) 87 Mem. 61. 

(o) Taruxidi v. Bai Kashi (1902) 26 Bom. 305. 
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As regards attaohment of the interest of a usnfmctnary mortgagee, if there is a debt O. 21 ^ r.46. 
which the mortgagee is entitled to recover from the mortgagor at the time of the attach- 
ment, the attachment is to be made in the manner prescribed by this rule (d). But if 
there is no debt payable by the mortgagor, all that can be attached is the mortgagee’s 
interest in the immoveable property mortgaged to him, and the attaohment is to be 
made in the manner liresoribed by r, 64 of this Order for attaohment of immoveable 
property (e)* 

Attachment of debt after the same is paid by a cheque. — 

A gave a cheque to B for work done. Before the cheque was presented by B for payment, 

X, who had obtained a decree against B, attached in A*b hands the amount due by hin; 
to B : held that A having handed over the cheque to B, the payment was complete, and 
there were therefore no funds of J5 in A’a hands which could be attached (/). 

Procedure where garnishee denies debt. — Where the garnishee denies 
the debt, the decree-holder may have it sold, or he ma 3 ^ have a receiver appointed 
under s. 61 with power to him to sue the garnishee to recover the debt from him (^). 

As to release of debt from attachment, see notes to O. 21, r. 68, under the head 
Rules 68 to 63 apiDly to ‘ debts * also.” 

Garnishee' 8 right of set-ofj . — If a cross debt is due to the garnishee from the 
judgment-debtor at the date of the attachment, the garnishee is entitled to set it off 
against the amount duo by him (/i). 

Procedure where garnishee resides outside jurisdiction and debt also Is 
payable outside Jurisdiction. — It is not competent to a Court under this rule to 
issue a prohibitory order upon a person resident outside the limits of its jurisdiction 
in respect of property also beyond such limits. Thus where A obtains a decree in the 
Court of Bardwan against B residing in Bardwan, and there is a debt due to B iron' C 
who resides in Calcutta, the debt being also payable in Calcutta, the proper course for 
A to adopt, if he seeks to attach the debt, is to apply to the Pardwan Court to issue a 
prohibitory order upon B prohibiting him from recovering the debt, and also to apply 
to that Court to transfer the decree for execution to the Calcutta Court, and, alter 
the decree is so transferred, to apply to the Calcutta Court to issue a i)rohibitory order 
upon C prohibiting C from paying the debt to B (i). 

Claims over which Courts in British India have no jurisiliction, as where a debt is 
due to the judgment-debtor^from a non-resident foreigner in respect of which no suit 
could be brought by the judgment -debt or in a British Indian Court, are not debts liable 
to be attached under this rule (j). 

Sub-rule (3) : payment into Court. — A obtains a decree against B, In exe- 
cution of the decree, A attaches a debt due ostensibly from C to Z), but alleged by A 
to be in reality due from C to B. In such a case, if the Court orders the amount of the 
debt to be paid into Court, it is incumbent upon the Court to provide by its order 
that the money when deposited should not be paid to the decree-holder [A] until 
adjudication of the question as to who is entitled to the money, B or D (k). 


id) ChuUiU V. Othenam (1914) 27 Mad. L. J. 239 ; 
r ^ V. Srinivasa (1916) 39 Mad. 889. 

f V. (1911) 85 Bom. 288. 

V. Abdul Hussin (1879) 8 Bom. 49. 
M (1S87) 11 Bom. 448. 

(/j) TyabaUi v. Atmaram (1914) 88 Bom. 681. 


(0 Begg Dunlop <& Co. v. Jaganruxth (1911) 39 Cal. 
104 ; Bank of Bengal v. Sarat fl919) 4 Pat. 
L. J. 141. 

(f) Qhansharnlal v. Bhansali (1881) 5 Bom. 240. 
ft) HaHnaih v. Haradas (1916) 43 Cal. 269. 
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O. 21, 
rr. :47, 48 


47 . [New.'\ Where the property to be attached con- 
sists of the share or interest of the iudg- 
of shore In ment-debtor in moveable property belong- 
ing to him and another as co-owners, the 
attachment shall be made by a notice to the judgment-debtor 
prohibiting him from transferring the share or interest or 
charging it in any way. 


Attach me ot of share In moveables. — This rule is new. It provides for 
the attachment of a share or interest in mot;ea6Zc property belonging to the judgment- 
debtor and others in co-ownership. Such a share or interest is obviously incapable 
of actual seizure, and provision has therefore been made for the issue to the 
judgment-debtor of a notice prohibiting him frpm transferring his share or intere.sl* 
in any way. 


48. [i\rew.] (1) Where the property td be attached is 
the salary or allowances of a public oflBlcer 
Atuchment <rf salary or or of a scivaut of a railway company or 
“if ‘’rai!way°“m- local authority, the Court, whether the 
pany or local authority, judginent-debtor or the disbursing ofl&cer 

is or is not within the local limits of the 
Court’s jurisdiction, may order that the amount shall, sub- 
ject to the provisions of section 60, be withheld from such 
salary or allowances either in one payment or by monthly 
instalments as the Court may direct ; and, upon notice of the 
order to such officer as the Government may, by notification 
in the Gazette of India or in the local ofiicial Gazette, as the 
case may be appoint in this behalf, the of&cer or other person 
whose duty it is to disburse such salary or. allowances shall 
withhold and remit to the Court the amount due under the 
order, or the monthly instalments, as the case may be. 

(2) Where the attachable proportion of such salary or 
allowances is already being withheld and remitted to a Court 
in pursuance of a previous and unsatisfied order of attach- 
ment, the officer appointed by the Government in this behalf 
shall forthwith return the subsequent order to the Court issu- 
ing it with a full statement of all the particulars of the exist- 
ing attachment. 

(3) Every order made under this rule, unless it is re- 
turned in accordance with the provisions of sub-rule (2), shall, 
without further notice or other process, bind the Government 
or the railway company or local authority, as the case may be, 
while the judgment-debtor is within the local limits to which 
this Code for the time being extends and while he is beyond 
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those limits if he is in receipt of 
able out of His Majesty’s Ind 
a railway company carrying on business in any part of British 
India or local authority in British India ; and the Government 
or the railway company or local authority, as the case may 
be, shall be liable for any sum paid in contravention of this 
rule. 

Attachment of salary of public officer, etc. — This rule is new. It 
provides a special procedure for the attachment of the salary of public officers, railway 
servants and servants of local authorities. The rule follows upon the lines of section 
151, sub-section (3), of the Army Act, (44 and 46 Viet., c. 58) which, it may be observed, 
applied only to officers of the army. Under the Code of 1 882 the salary of a public offi - 
cer or railway servant could not be attached unless the disbursing officer was within the 
local limits of the jurisdiction of the Court executing the decree (1). This led to consi- 
derable inconvenience in the execution of decrees, and put the decree-holder in many 
cases to an enormous expense. The present rule substitutes a less expensive, and at 
the same time more effective machinery for the execution of decrees against this class of 
judgment-debtors. Under it the salary of public officer or a railway servant or a ser- 
vant of local authority may be attached, whether the judgmenUdehior or the dishuraing 
officer ia or ia not within the locallimita of the jurisdiction of the Court executing the decree. 
As to the extent to which the salary of such persons may bo attached , see s. 60, els. (h) 
and (i). 

5ub-rule ( 3 ) ; Liability of Government. — Sub-r. (3) provides that 
if an attachment order is not returned in accordance with the provisions of sub-r. ( 2 ), 
the Government shall be liable for such sum as should have been stopped out of the 
judgment- debtor’s pay. But no order can be made against the Government unless the 
Government is on the record (m). 

49 . \New. 53 & 54 Viet., c. 39. s. 23. R. S. C.. O. 46, rr. 

lAandlB.] (1) Save as otherwise 
Attachment of partner, provided by this rule, property belonging 
ship property. ^ partnership shall not be attached or 

sold in execution of a decree other than 
a decree passed against the firm or against the partners in the firm 
as such. 

(2) The Court may, on the application of the holder of a 
decree against a partner, make an order charging the interest 
of such partner in the partnership property and profits with 
payment of the amoimt due xmder the decree, and may, by the 
same or a subsequent order, appoint a receiver of the share of 

(1) itoMo Jolramv. J3aZjiT<fftna(1888)12Bom. | {m) Niadar Mai BidMph PonJ. Eeo. 

^aOihem v. DoviM (1904) 28 Bom. 198 ; I no. 98, p. 827. 

AbM Oafur v. Albifn (1908) 80 CM. 718. I 


any salary or allowances pay- 
ian revenues or the fundus of ***’• 
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O. 21, r.49. such, partner in the profits (whether already declared or accru- 
ing) and of any other money which may be coming to him 
in respect of the partnership, and direct accounts and inquiries 
and make an order for the sale of such interest or other orders 
as might have been directed or made if a charge had been 
made in favour of the decree-holder by such partner, or as 
the circumstances of the case may require. 

(3) The other partner or partners shall be at hberty at 
any time to redeem the interest charged or, in the case of a 
sale being directed, to purchase the same. 

(4) Every application for an order under sub-rule (2) 
shall be served on the judgment-debtor and on his partners 
or such of them as are within British India. 

(6) Every apphcation made by any partner of the judg- 
ment-debtor under sub-rule (3) shaU be served on the decree- 
nolder and on the judgment-debtor, and on such of the other 
partners as do not join in the application and as are within 
British India. 

(6) Service under sub-rule (4) or sub-rule (6) shall be 
deemed to be service on all the partners, and all orders made 
on such applications shall be similarly served. 

Attachment of partnership property. — This rule is new. The first three sub- 
rules are a reproduction of the English Partnership Act, 1890 [53 and 54 Viet., c. 39] 
3 . 23. The last three rules correspond to 0. 46, rr. lA and IB of the English Rules. 
As to suits by and against firms, see O. 30 below. 

This rule provides that no execution can issue against any par property 
except on a decree passed against the firm or against the partners in the firm as such (n), 
out a judgment -credit or of a partner in a firm may apply for an order charging ihat 
partner's interest, and for a receiver. The share of a partner in a partnership business 
18 liable to attachment under s. 60 (o). See notes to r. 60 under the head “ Where 
decree has been passed against a firm.*’ 

*'Ag:aiiist the partners in the firm as such.*’— These words in sub-r. 
(1) do not occur in s. 23 of the English Partnership Act. They have been added to show 
that th® operation of this rule is not ousted by the mere circumstance that the decree 
is passed, not against the firm, but against the partners constituting it, where those 
partners have been sued as such. 

Direct accounts.’* — It has been held in England under the Partnership Act, 
8. 23, sub-s. 2, of which sub-r. (2) is a reproduction, that the discretion given to direct 
ctecounts should only be exercised under special circumstances, as for instance, with a 


Cn) The same waa the law before the iwesent Code f (o) Jdgat Chundsr v. Iswar Chundsr (1893) 20 Cal* 
came Into force : Karimbhai v. Contsr- 1 698. 

vator of Forests (1879) 4 BOfb. 222. \ 
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view to a dissolution. The decision is based upon the words “ if a charge had been ' Q. 2l 

made in favour of the decree-holder by such partner.” These words, it has been said. rr. 49 50. 

should be read with s. 31, sub-s. 1, of the English Partnership Act, which provides that 
an assignment by a partner of his share in the partnership either absolute or by woy 
of charge^ does not, as against the other partners, entitle the assignee, during the con- 
tinuance of the partnership, to rec^uire any accounts of the partnership transactions, 
but entitles the assignee ohly to receive the share of the profits of the assigning partner 
and the assignee must accept the account of profits agreed to by the partners. Relying 
upon these provisions, Rigby, L.J., said : “I think it plain that the intention of the 
legislature was that under ordinary circumstances y in dealing with a case under sub-s. 

2 of s. 23 [sub-r. (2) of this rule], the analogy of an assignment by a partner of his share 
should be adhered to ” (p). Before the passing of the Partnership Act there was some 
doubt in England as to whether the assignee of a share in a partnership had a right to 
compel the other partners to come to an account with him during the continuance of 
the partnership. Whetham v. Davey (q) and Olyn v. Hood (r) favoured the view that be 
had. But the better opinion seemed to be the other way («), and it is the one adopted 
in the Partnership Act. There is no provision in the Indian Contract Act corresponding 
to that contained in s. 31 of the English Partnership Act, If the decision in 
WhethanC 8 case be adopted in India as the law governing the rights of an assignee, the 
Court may under sub-r. (2) direct accounts to be taken whether the circumstances of 
the case are special or ordinary, so that the amount of the share attached may be deter- 
mined, and it may be handed over to the decree-holder. But if what is called the better 
opinion above is adopted as the law in this country, — and it is probably the view that 
would be adopted here, — the Court should not direct accounts to be taken under sub-r 
(2) except under special circumstances. 

50. [New. R. S. C., O. 48 A, r. 8 ] (1) 
agaiMrflm. Where a decree has been passed against a 

firm, execution may be granted — 

(а) against any property of the partnership ; 

(б) against any person who has appeared in his own 

name under rule 6 or rule 7 of Order XXX, or 
who has admitted on the pleadings that he is, 
or who has been adjudged to be, a partner ; 

(c) against any person who has been individually 
served as a partner with a s umm ons and has 
failed to appear : 

Provided that nothing in this sub-rule shall be deemed to 
limit or otherwise affect the provisions of section 247 of 
the Indian Contract Act, 1872. 


(r) Co, v, HtOchinton 

, , , 118961 2 Q. B. 120. 

Jv) (1886) 30 C. D. 674. 

(r) (1869) 1 Uifl. 828. 


(8) Lindley on Partnership, 5th Ed. (1888), p. 864. 
See also Juggut Chunder v. Rtuta Nath 
(1884) 10 Cal. 069. 

.A 
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f 

. 21, r.50. (2) Where the decree-holder claims to be entitled to 

cause the decree to be executed against any person other than 
such a person as is referred to in sub-rule (1), clauses (6) 

and (c) as being a partner in the firm, he may apply to the 
Court which passed the decree for leave, and where the liabi- 
lity is not disputed, such Court may grant such leave, or, 
where such liability is disputed, may order that the liability 
of such person be tried and determined in any manner in which 
any issue in a suit may be tried and determined. 

(3) Where the liability of any person has been tried and 
determined under sub-rule (2), the order made thereon shall 
have the same force and be subject to the same conditions as 
to appeal or otherwise as if it were a decree. 

(4) Save as agahast any property of the partnership, a 
decree against a firm shall not release, render liable or other- 
wise affect any partner therein unless he has been served with 
a summons to appear and answer. 

Scope of the rule. — This rule is new. It is a reproduction of O. 48 A, r. 8, of 
the English Buies. Execution under this rule can only be granted where a decree has 
been passed against a firm, A decree passed against a firm must perforce be in the firm' a 
name. Under this rule execution may be granted against the partnership property. It 
may also be granted against the partners^ iu which case the decree-holder may proceed 
against the separate property of the partners. It is not to be supposed^ however, that 
where a decree has been passed against a firm, execution will be granted aa a matter of 
course against all the partners : In certain oases, special leave is necessary to issue execu- 
tion against a partner. It is only when execution is applied for against a person referred 
to in sub-r. (1), ols. (b) and (o), that it will be granted as of course. But where execution 
is sought against any other person alleged to be a partner, the decree -holder must apply 
to the Court which passed the decree /or leave to execute the decree against him. Thus 
if in a suit against a firm a person has been individually served as. a partner with the 
writ of summons, but fails to appear at the hearing, and a decree is passed against the 
firm, the decree-holder is entitled to execution against him as of course : see cl. (o) of 
8ub-r. ( 1 ). But a decree-holder is not entitled to execution as of course against a person 
who is sought to be made liable as a partner, but who was not served with the summons 
and who did not appear at the hearing. In such a case the decree-holder must apply 
for leave to execute the decree against such person. If such person admits the liability, 
the leave applied for will be granted at once. But if he disputes the liability, the Court 
may direct an issue to determine whether he was a partner or held himself out to be a 
partner in the defendant firm (t). These rules follow from the peculiar nature of a 
suit against a firm and from the special rules as to service of summons in such a suit. 
To understand the present rule, it is necessary to peruse rules 3, 6 and 7 of Order 30. 
The important point to note is that where persons are sued as partners in the name of 
their firm, it is not necessary that the summons should be served upon each one of them 
or for the matter of that upon any one of them : it may be served upon any one or more 



(0 Jbovif V. Hynan Co, [1003} 1 K. B. 854. 
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of the partners, or at the principal place of the firm’s business upoilt any person having O. 2 1 f 
(he control or management of the business though he may not be a partner, .pf, 50, 5 1 - 

**Whefe a decree has been passed against a firm.* ’^Execution under 
this rule can only be granted wh^re a decree has been passed against the firm in the 
firm’s name. A decree cannot be passed against a firm, unless the suit is against partners 
in the name of their firm. And, conversely, where a suit is against partners in the name 
of their firm, the decree must be against the firm in the firm’s name. See 0. 30, r. 
and notes thereto. 

*^Agalnst any property of the partnership.*' — “ Property belonging to a 
partnership shall not be attached or sold in execution of a decree other than a decree 
passed against the firm or against the partners in the firm as such.” See r. 49, sub-r. (1)* 

'‘Against any person who has appeared." — See O. 30, rr. 3, 6 and 7, and 
notes thereto. 

Leave to Issue execution. — Order 30 deals with the mode of suing firms. Rule 
1 provides that two or more persons being liable as co-partners may be sued in the firm’s 
name. It does not matter that the firm is dissolved at the date of the suit, so long as 
the claim in respect of which the suit is brought arose during the partnership (u). Rule 
3 of Order 30 provides that where the firm is dissolved to the knowledge of the plaintiff 
before the institution of the suit, the summons should be served upon every partner 
v^ithin British India whom it is sought to be made liable ; if some only of several 
partners are served, and a decree is passed against the^rm, the decree-holder is not 
entitled to issue execution against a partner who was not served, not even if the decree- 
holder applies for leave under sub-r, (2 ). The reason is that rule 3 of Order 30 overrides 
sub-r. (2 ) of this rule. Sub-r. (2 ) only applies where there has been no dissolution, or 
none to the knowledge of the plaintiff. In order to be entitled to obtain leave under 
sub-r. (2), the decree-holder must have served him with the summons in accordance 
with the proviso to rule 3 of Order 30 (r). 

Issue to determine liability. — ^See notes above, ” Scope of the rule.” 

Minor paf'tner.' — The proviso to sub-r. (1) declares that nothing in that sub-rule 
shouldi^be deen^ed t6 limit or otherwise affect the provisions of section 247 of the Con- 
tract Act. - The combined effect of that section and the present rule is that where a 
decree has been passed against a firm containing a minor partner, execution may be 
granted against the property of the firm, including the minor’s share therein, but it 
cannot be granted against the separate property of the minor. 

51. [s. 270-3 Where the property is a negotiable in- 

strument not deposited in a Court, nor in 
the custody of a public officer, the attach- 
ment shall be made by actual seizure, and 
the mstrument shall be brought into Court and held subject 
to further orders of the Court. 


K9} Wiffram v. Oox^ sotu, Co, [1894] 


I Q. B. 792. 
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O. 21, 

T • 52^ 53» 


52. [s. 272.] \93iere the property to be attached is in 
the custody qf any Court or public ofl&cer, 
Atta^eat of property the attaclment shall be made by . a notice 
^ibuTofflMr.” “ to such Court or Of&cer, requesting that 

« such property, and any interest or dividend 

becoming payable thereon, may be held subject to the further 
orders of the Court from which the notice is issued: 

Provided that, where such property is in th e custody of 
a Court, any questiou^^f , title or -priority ansmg between the 
decree-holder and any other person, not being the judgment- 
debtor, claiming to be interested in such property by virtue 
of any assignment, attachment or otherwise, shall be deter- 
mined by such Court. 

Attachment of property In the hands of a receiver. — A receiver is an officer 
of the Gourt. An attachment therefore of money in the hands of a receiver made without 
•previous permission or sanction of the Court toT such attachment is improper and irregular, 
and cannot be recognized by the Court (w). 

Anticipatory attachment. — This rule does not allow of an anticipatory attach- 
ment of money expected to reach the hands of a public officer, but applies only to money 
actually in his hands. Ah attachment made before the money has reached the hands 
of the officer is invalid (»). 

Priority, — There is a conflict of decisions as to whether where a fund in Court 
is attached by several decree -holders, they are entitled to share rateably (y), or whether 
they are to be paid in the order of their attachments (z). The former view, it is sub- 
mitted, is correct ; an attachment does not confer any title upon the attaching creditor ; 
it merely prevents and avoids any private alienation [see notes to s, 64, “ Effect of 
attachment,” p. 177]. 


53. [s. 273.] (1) Where the property to be attached 

is a decree, either for the payment of 
money or for sale in enforcement of a 
mortgage or charge, the attachment shall 
be made — 


Attachment of decrees. 


(а) if the decrees were passed by the same Court, then 

by order of such Court, and, 

(б) if the decree sought to be attached was passed by 

another Court, then by. the issue to such other 


(u») Mahommsd v. MahCmmsA (1894) 21 Oah 86 ; 


J 18 Boar677. 
1898) Bom. 39, com- 
V. Amritrao (1914) 
ow x>v»u. ov, wv ' IXa 85 I ^IHruvangadial v, 
Thiruvangadiah h^li) 26 Mad. h.'J. 364 ; 
Thakurdas v. Joseph (1917) 44 Oal. 1072. 
(y) Suikssha v. Hajee Mahomed (1913) 88 Ma<L 


Kahn V. AUi Mi 
(X) Ttdaji V. Balabhai 
mented on in ' 
89 Bom. 80, at 


(z) 


221 ; Thakurdas v. Joseph (1917) 44 Cal. 
1072. See ateo Thiramyam v. Lakshmana 

1 At £% At f\ 


XU# X 

(1918) 41 Mad. 616. 018-6X9. 
IruvangadicU v. Thiruvangadiah (1914) 
Mad. li. J. 864 ; Umma v. Adam^ 


26 


supra. 
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Court of a notice by the Court which passed, 0. 21,r.53. 
the decree sought to be executed, requesting 
such other Cour^ to stay the execution of its 
decree unless and until — 

(■i) the Court which passed the decree sought to 
be executed cancels the notice, or 

(n) the holder of the decree sought to be executed 
or his judgment-debtor appUes to the Court 
receiving such notice to execute its own decree. 

(2) Wliere a Court makes an order under clause (a) of 
sub-rule (1), or receives an application under sub-head (n) of 
clause (b) of the said sub-rale, it shall, on the apphcation of 
the creditor who has attached the decree of his judgment- 
debtor, proceed to execute the attached decree and apply 
the net proceeds in satisfaction of the decree sought to be 
executed. 

(3) The holder of a decree sought to be executed by the 
attachment of another decree of the nature specified in sub- 
rule (1) shall be deemed to be the representative of the holder 
of the attached decree and to be entitled to execute such 
attached decree in any manner lawful for the holder thereof. 

(4) ’ Where the property to be attached in the execution 
of a decree is a decree other than a decree of the nature referred 
to in sub-rule (1), the attachment shall be made, by a notice 
by the Court which passed the decree sought to be executed, 
to the holder of the decree sought to be attached, prohibiting 
him from tr^ferring or charging the same in any . way ; and, 
where such- decree has been passed by any other Court, also 
by sending tq such other Court a notice to abstain from exe- 
cuting the decree sought to be attached until such notice is 
cancelled by the Court from which it was sent. 

(6) The holder of a decree attached under this rule shall 
give the Court executing the decree such information and aid 
as may reasonably be required. 

(6) On the applicalion of the h(dder of a decree sought 
to be executed by the attachment of another decree, the Court 
making an order of atta^ment under this , rule shall give notice 
of such order to the judgment-debtor bound-' hy the decree ‘ 
attached ; and no payment or adjus^ent of the attached 
decree m^e by the judgment-debtor in contravention of such 
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0.2 1 r, .53. order after receipt of notice thereof, either through the Court 
or otherwise, shall be recognized by any Court so long as the 
attachment remains in force. 


Alterations In the rule. — This rule corresponds with s. 273 of the Code of 1882 
except in the following particulars : — 

1. The words “ or for sale in enforcement of a mortgage or charge ’* in sub-r. 

(1) are new. See notes below “ Attachment and realization of 
decrees **. 

2. The words ‘‘ or his judgment-debtor ” in suh-r. (1), cl. (b), sub-head (ii) 

are new. The said words give effect to the opinion expressed by 
Maclean, C. J., in the undermentioned case {a). 

3. Sub-rules (3) and (0) are also new. See notes below under these sub-rules. 

Attachment and reallzatloii of decrees. — For, the purpose of this rule 
decrees have been divided into two classes, namely : — 

(1) decrees tor the payment of money or for sale in enforcement of a mortgage 

or charge, and 

(2) other decrees. 

Firatf as to attachment of decrees, — Decrees of the first class are to be attached in 
the manner prescribed by sub-r. (1), Decrees of the second class are to be attached 
in the manner prescribed by sub-r. (4). 


Next, as to realization of attached decrees, — Decrees of the first class are to be 
realized in the manner prescribed by sub-r. (2 ). There is no provision made in this rule 
for the realization of decrees of the 2nd class, e.g., a decree for partition (6), oJ: for fore- 
closure of a mortgage (c), or a decree for specific performance. These decrees are to be 
realized by a sale thereof. But decrees of the first class, that is, money-decrees {d) and 
mortgage-decrees, are not to be realized by sale. They can only be realized in the 
manner prescribed by sub-r. (2). The reason of this distinction is as follows : — 


‘Decrees ’* are not expressly mentioned in s, 60 as property liable to attachment 
and sale. Hence tney are attachable and saleable as comprised in the expression “ all 
other saleable property ” which occurs in that section. Being liable tb attachment as 
saleable property, they can be sold in execution of another decree. But money -decrees 
and mortgage-decrees must not be sold, because the present rule prescribes special 
procedure ioT the realization of such decrees [sub-r. (2)]. But for this provision, 
money-decrees and mortgage-decrees would have to be realized by sale like other 
decrees. The special procedure prescribed by sub-r. (2) is an exception to the general 
rule that property when attached can only be realized by a sale thereof. 

Under the old section, decrees were divided into two classes, namely : — 


(1 ) decrees for the payment of money, an<| 

(0) oth^’4^or6e8. 


(а) Adhur Chandra v. Xal Mohm Q.SQT) 24 Oal^ 

778, 779. The decision in unni v. 
Umma (1911) 85 |fad. 622 Wou$l have h^bn 
different if the case was governed bji the 
present Ck>de. 

(б) Gapal v. JohoHmal (1892) 16 Bom. 622. 


(<j) Barhma Din v, Baji Lai (1904) 26 AU. W. 

(d) SuUdn Kuar v. Oukari Lai (1880) 2 All. 290 ; 
Tiruvengada v. VythUinga (1888) 6 Mad. 
418 ; Jotindro Na& v, Dwarloa Noth (1898) 
20 Cal. Ill ; Sidlingappa v. Shankarmpf^ 
(1908) 27 Bom. 656. 
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There was no specific provision for decrees for sale in enforcement of a mortgage. 0»2l5r.53' 
Hence the question arose whether such decrees belonged to the first class or the second 
class. The decisions on the subject were conflicting (e). To remove this doubt, the 
words “ or for sale in enforcement of a mortgage or charge ** have been inserted m 
sub-r. (1). These words make it clear that mortgage-decrees are to be attached and 
realized in the same manner as money-decrees [see sub-rules (1) anfi (2)]. 

Decrees other than money-decrees and mortgage-decrees. — 

D\ holds a decree against J for partition of certain property passed in Court X, D2 
obtains a decree against D1 for Rs. 6,000 in Court F. If Dl fails to satisfy the decree 
obtained against him by Dz, D2 may apply to Court Y to execute his decree by attachment 
and sale of the decree held by Dl against J» The decree held by Dl, being neither a 
money-decree nor a mortgage-decree, the only mode of realizing it in execution of D2’8 
decree is by attachment and sale thereof. 

Money-decrees and mortgage-decrees. — Where the decree attached 
is a money-decree or a mortgage-decree, it can only be realized by execution, it cannot 
be sold in execution. For this purpose, two applications must be made, one for attach- 
ment of the decree, and the other for its execution. The application for attachment 
must be made by the holder of the decree sought to be executed to the Court which 
passed it. But the application for execution of the attached decree must be made to 
the Court which passed the decree attached, and it may be made either by the holder 
of the decree sought to be executed or by the holder of the decree attached. We proceed 
to give illustrations. 

(а) Where the decree sought to be eaecuied and the decree sought to be attached are passed 
by the same Court. — D\ holds a decree against J for Rs. 5,000 passed by Court X. This 
is a money -decree. D2 obtains a decree against Dl also in Court X for Rs. 6,000. If 
D2 seeks to attach DVa decree in execution of his decree, he should apply to Court X 
for attachment, and either he or Dl may then apply to that Court for execution of the 
decree held by Dl against J. D can apply for execution, for he is deemed to be the 
representative of Dl [see sub-r. (3)]. 

(б) Where the decree sought to be executed and the decree sought to be attached are 
passed by different Covris. — Dl sues J on a mortgage, and obtains a decree for sale of the 
mortgaged property under O. 34, r. 6, in Court X. This is a mortgage-decree. D2 obtains 
a decree against Dl for Rs. 6,000 in Court F , and in execution of his decree applies to Court 
F for attachment of the mortgage-decree held by Dl against J. The attachment is to be 
made by the issue to Court X of a notice by Court F requesting Court X to stay execution 
of Dl’s decree against J unless and until — 

(i) the notice is cancelled by Courti F, or 

(ii) an application is made to Court X by D2 or Dl to execute the decree held 

by Dl against J. 

If an application is made by D2 or Dl to Court X to execute the decree held by 
Dl against J, Court X will proceed to execute the decree and the nett proceeds that 
may be realized in execution will be applied in satisfaction of D2’s decree. 

If in the ease put above, Court X does not stay execution of Dl’s decree on receiving 
the notice from Court F, and proceeds with the execution in spite of the notice, the 


(«) See Ddhi and London Bank, Ltd. v. Partdb eamy v. Somasundram (1906) 28 Mad. 473 

Singh (1906) 28 All. 771 (morteage-deexee (mortgage-decree held to be a money- 

held not to ms money-decree); VaMhinadar decre^. 
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O. 21 f piooeedingB will be deemed to be «2tra vire«, and a Bale hold in execution of that deoiee 
. 53i 54. will be set aside as void (/). 

Sub-rule ( 3 ) : representative. — ^This sub-rule is new. It gives effect to the 
undermentioned decisions (g) under the Code of 1882. It declares in effect that one who 
attaches a decree is a representative of the decree-holder within the meaning of s. 47. 
Thus in the cases put above D2 is the representative of Dl . 

5ub-rule ( 6 ); Adjustment of attached decree. — ^This sub -rule is new. The 
latter part of the rule gives effect to a Bombay decision that where a decree is 
attached, no adjustment of the decree subsequent to the attachment can be recognize 
by the Court {h), See r. 2 of this Order. 

“Decree.*’— A decree, whereby B was compelled to deliver up possession of certain 
lands to C, is reversed in appeal, and B is declared to be entitled to recover back posses- 
sion from G with mesne profits. A obtains a decree against B, and applies in execution 
of his decree to attach B’s right to recover moane profits from (7. The right is not attach- 
able, for it is not a decree, “ The language of [this rule] seems to apply only to cases where 
the right attached is a right expressly settled by the decree, and not a right arising from 
the decree by way of restitution ” (i). 

54 . [S. 274.] (1) Where the property is immove- 

able, the attachment shall be made by 
an Older prohibiting the judgment-debtor i 
from transferring or charging the property/ 
in any way, and all persons from taking any benefit from such 
transfer or charge. 

(2) The order shal l, be proc laimed at some place on or. 
adjacent to such property by beat of drum or other customary | 
mode, and a copy of the order shall be fixed on a conspicuousl 
part of the property and then upon a conspicuous part of* 
the Court-house, and also, where the property is land paying 
revenue to the Government, in the office of the Collector of 
the district in which the land is situate. 

Immoveable property. — ^Thc equity of redemption of a mortgagor is “immove- 
able *’ property within the meaning of this rule (j). The life-interest taken by a Parsi 
widow under her husband’s will in the income of his immoveable property is not 
moveable but immoveable property, and is attachable under this rule (A*). 

Mortgage-debt. — ^The sale of a mortgage-debt ^dn execution of a decree carries 
with it the security without attaching the mortgaged property under this rule ; see notes 
to r, 46, “ Attachment of mortgage -debt,” p. 694 above. 

Omission to beat the drum. — Such an omission' is a “ material irregularity" 
within the meaning of r. 90 of this Order (1), 

Proclamattoo of sale.— See r. 64 below and notes thereto. 


</) 

(ff) 


Barhma Din v. Baji Lai (1904) 26 All. 91 ; 

Manik Lai v. Banamali (1906) 82 CW. 1104. 
Sdh Man *Mall y. Kanagasahapathi (1898) 16 
Mad. 20 ; Kriahnan v. Vsnkatapami (1906) 
29 Mad. 318. 


(ft) Ckypal V. Joharimal (1892) 16 Bom. 622. 

(0 Vasudeva v. Nara/yana (ito) 24 Mad. 841. 
If) Parashrafn v. Qorind (1897) 21 Bom. 226. 
(ft) Natha V. DhunbaiH (1899) 28 Bom. 1. 

(0 THmbak v. Nana (1886) 10 Bom. 604. 



ATTACHMENT OE DECEEES. 


607 


Beaovaa ot attaobnent ce rg 275.1 WVioro 

after aatlifaoUon of decree. HO* I®** Wiiere 


O. 21 
rr. 55, 


56 . 


(a) the amount decreed with costs and all charges and 
expenses resulting from the attachment of any 
property are paid into Court, or 


(6) satisfaction of the decree is otherwise made through 
the Court or certified tojthe Court, or 


(c) the decree is set aside or reversed. 


the attachment shall be deemed to be withdrawn, and, in the 
case of immoveable property, the withdrawal ‘shall, if the 
judgment-debtor so desires, be proclaimed at his expense, 
and a copy of the proclamation shall be affixed in the manner 
prescribed by the last preceding rule. 

Alterations In the rule: — 


1. The words “ or certified to the Court ** in cl. (b) are new. The effect of these 

words is to place satisfaction certified under r. 2 of this Order on the same 
footing as satisfaction made through the Court. 

2, The latter part of the rule commencing with the words “ the attachment 

shall be deemed to be withdrawn,” etc., is new. Under the old section, 
an express order was necessary for the withdra *val of the attachment. No 
such order is necessary under the present rule. The attachment to he 
deemed to be withdrawn on the happening of any of tlio events specified 
in ols. (a), (b) and (c). 

Bearing of this rule on s, 73. — See notes to s. 73 under the head ” Assets 
held by a Court,” beginning with case A, p. 197. 

“The attachment shall be deemed to be withdrawn,” — ^4’s property is atta- 
ched in execution of a decree obtained by him against B, C, another judgment- creditor 
of A, applies for execution of his decree, but no attachment is issued upon his applica- 
tion. On the date fixed for the sale A pays into Court the amount payable under B’s 
decree. The next day C applies for sale of the property. C is not entitled to have the 
property sold because the effect of the payment into Court was the withdrawal of the 
attachment under this rule, and there being no attachment under U’s decree no sale can 
be ordered in execution of his decree (m). 

56. [S.27.] Where the property attached is current 
coin 01 * ' currency notes, the Court ma)’^, at 
payment ot any time durine the continuance of the 

coin or currency notes to , / i , t i i 

party entitled under decree. attachment, dlTect that SUCh COIH OT HOteS, 

or a part thereof sufficient to satisfy the 
decree, be paid over to the party entitled under the decree to 
r^eive the same. 


(m) Sor^ V. Kola (1911) 86 Bom. 157 ; Vibudha- I 
^aW6(1906) 28 Mad. 380. 
Sorabji « case dlsoussed In the notes I 


to 8. 73 under the head " Assets hold by 
a Court.” 
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67. [New.l Where any property h^ been attached 
in execution of a decifee,^ but by reason 
^tenntafttion ot attach- q£ decree-holder’s default the Court 

is unable to proceed further with the 
apphcation for execv^ion, it shah either dismiss the applica- 
tion or for any sufficiMit reason adjourn the proceedings to a 
future date. Upon the dismissal of such apphcation the 
attachment shall cease. 


Object of the rule* — ^The object of the rule is to put an end to doubts which 
have arisen from time to time as to the continuance of an attachment by reason of the 
practice of “ striking off proceedings ” or “ removing proceedings from the file ” for 
which there was no justification under any of the earlier Codes (?i). This subject has 
already been discussed in the notes to s. 64: under the head “ Effect of striking off 
execution proceedings or of removing them from the file,” p. 176. 

By reason of the decree-holder’s default. — The provisions of this rule 
that the attachment should cease upon the dismissal of the application for execution 
do not apply unless the dismissal was on the ground of “ default ” on the part of the 
decree-holder (o). The word “ default ” is not confined to default in appearance or in 
payment of process fees or in production of documents, but includes failure to do what 
'the decree-holder is bound to do, that is, to proceed with his application for execution. 
Failure, therefore, to give notice to the judgment -debtor prior to the drawing up of the 
proclamation as required by r. 66 of this Order, is default within the meaning of this 
rule (p). Where a sale in execution of a decree is set aside for any reason other than 
default on the part of the decree-holder, the antecedent attachment is revived so as to 
support a second application for execution of the decree by sale of the same property’’ 
and no fresh attachment is necessary {q). 

Attachment before Judgment. — This rule does not apply to attachments before 
judgment. Hence an attachment before judgment does not cease to have effect because 
of the dismissal of the application for execution for default of prosecution. A sues-B and 
obtains an order for attachment before judgment. A then obtains a decree in the suit 
against B, Thereafter A applies for execution of the decree, but the appli^cation is dis- 
missed for default of prosecution. The dismissal of the application has not the effect 
of putting an end to the attachment before judgment (r). 

Investigation of Claims and Objections. 

58. [s. 278.] (1) Where any claim is preferred to 

or any objection is made to the attach- 
investigation ot claiim to, ment of , any property attached in execution 

and objeotiona to attach- , t.-i. i 

ment ot, attached property, ot a decree on the ground that such 
property is not liable to such attachment, 
the Court shall proceed to investigate the claim or 


(n) Diwan Chand v. Bedha (1919) PunJ. Reo. 

no, 154, pp. 410, 418. , , 

( 0 ) Atiz BakhBhv, Kaniz (1912) 34 AHiilOO. 
iv) Namuna BiJbi v. RoatuhMidh (1911) 36 Cal. 
482 ; Bilda/r Hiuain v. Sheo Narain (1919) 


41 All. 157. 

(q) Mahdbharat v. Surja Kanta (1918) Pat. 

L. J. 310. 

(r) Vtnkatawbiaf^ v. Venkata Seehaiya (1919) 

42 Mad. 1. 
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objection with ^^like power as regards the examination of 0.21, r. 58. 
the claimant or objector, and in all other respects, as if he was 
a party to the suit : 

Provided that no sudh investigatiom?shall be made where 
the Court considers that the claim or objection was designedly 
or unnecessarily delayed. 


(2) Where the property to which the claim or objection 
applies has been advertised for sale, the 
Postponement of sale. Couct Ordering the Sale may postpone 
it pending the investigation of the claim 
or objection. 


Rules 58 to 63 . — These rules deal with investigation of claims preferred 
to property attached in execution of a decree and of objections to the attachment of 
such property. 

Scope of the rule. — Objections to attachment raised by a party to the suit in 
which the decree under execution was passed or his representative fail within the scope 
of s. 47. Objections to attachment raised by a third party come under the present 
rule. This distinction is important in two ways : — 

1. Where an objection to attachment is made by a party to the suit or his repre- 
sentative, the objector should proceed by an application under s. 47 : o separate suit for 
the purpose is barred. But where an objection to attachment is made hy a third party 
the objector may proceed by an application under this rule or he may bring a 
regular suit to establish his objection ; failure to proceed by an application under thi- 
rule is no bar to a separate miit. The object of this rule is to give a claimant a 
speedy and summary remedy, but the rule does not deprive him of his remedy by 
suit. The summary remedy given by this rule is alternative to the remedy by way of 
suit (^), See notes to r. 63 below, “ Payment by claimant under protest.” 

2 . An order made under s. 47 allowing or disallowing an objection to attachment 

is a “ decree (s. 2 ), and is therefore But orders under r. 60, 61 or 62 

made upon an application under this rule are not appealable under the Code (t), and the 
remedy of the party against whom the order is made is by a regular suit to establish the 
right which he claims to the property in dispute (r. 63). Such suit must be brought 
within one year from the date of the order [Limitation Act, art. Ill (u), but subject to 
such suit, the order is conclusive (v) ; see r. 63. 

The following illustration shows the operation of rr. 58 -62 . In execution of a decree 
obtained by A against B certain property alleged to belong to B is attached. If the 
property attached is claimed by (7, G may bring a regular suit for a declaration that the 
property attached belongs to him and for removal of the attachment. Or, if he desires 
to avail himself of the speedy remedy provided by this rule, he may present an 


(«) LtU V. National Bank of India 

(1913)40 Cal. 698, 40 1. A. 55iSundar Singh 
(1896) 18 All. 410 ; KrishnabhupaXi 
(1896) 18 Mad. 13, l7 ; Raghu- 
Bom. 266. 

t) Abdul V. Muhammad (1882) 4 All. 190 ; Daya* 
39 


ram v. Qovardhandas (1904) 28 Bom. 458. 
(u) Baris^nkar v. Naran (1894) 18 Bom. 260. 
Iv) Rahim Bux V. Abdul Radar flf06) 32 Cal. dSTJ 
Rajaram v. Raghubansman (1897) 24 Cal 
663; Sardhari Lai v. Amhika Psrshai 
(1888) 15 Cal. 621, 626, 16 I. A. 123. 
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O* 21» r*58» application to the Court executing the decree claiming that the property belongs to 
him and for the removal of the attachment. ^If O’s claim is allowed (r. 60), A (decree- 
holder) may bring a suit under r. 63 for a declaration that the property belongs to B 
(judgment-debtor), and is therefore liable to attachment. And if C*b claim is dis- 
allowed (r. 61), he may bring a suit for a declaration that the property attached 
belongs to him, and is therefore not liable to attachment. If no such suit is brought 
within one year from the date of the order under r. 60 or 61, the order will be 
conclusive. 


Objections to attachment, though made by parties to a suit or their representatives^ 
come within the scope of this rule if the objection is based on the ground that the 
property attached is held by them on behalf of a third party as a trustee, guardian, or 
in other fidvciary capacity. See notes to s. 47 under the heads “ Parties to the suit,” 
p. 129 above, and “ objection by party or his representative that property attached 
is not liable to attachaient,” p. 136 above. 


Mortgage-decree. — ^This rule does not apply where the property in dispute is 
directed to be sold under a mortgage decree. The reason is that the property directed to 
be sold under a mortgage-decree does not require to be attached by way of execution (uj) 
and the benefit of the summary procedure afforded by the present rule is limited to 
claims and objections arising in respect of an attachment. A obtains a decree against B 
for sale of certain property mortgaged to him, and applies in execution for the sale 
thereof. If the property is claimed by (7, the procedure is by suit for a declaration 
that the property belongs to him, and not by application under this rule (jr). 

Rules 58 to 63 to “debts” also. — A obtains a decree against B for 

Rs. 6,000, and attaches in execution of the decree a debt alleged to be duo by 
C B. Can G apply under this rule to have the attachment removed ? Yes ;^and if 
the attachment is not removed, ho may institute a suit for a declaration that no 
debt is due from him to B w'ithin a year from the date of the order against him. 
If no such suit is filed, the order will be conclusive against him (j/). In an earlier 
Bombay case, the opinion was expressed that the procedure laid down in the 
sections of the Code of 1882 corresponding to rr. 68 to 63 did not apply to a debt 
attached in execution of a decree, the reason given being that a debt was not 
property capable of possession within the meaning of rr. 60 and 61 , and that if r* 
alleged that no debt was due, the proper course was for the Court to satisfy itself 
as to its existence (r. 66), and if it was satisfied that no debt existed, it should abstain 
from proceeding to sell the debt ( 2 ). But this view has since been dissented 
from, and it has been held that the words “ possessed of ” in rr. 60 and 61 are not 
restricted to objects capable of physical possession, but apply also to objects capable of 
constructive possession, such as a debt. Moreover, the word “ property ” in the 
present rule is wide enough to include a debt. As to a garnishee’s right to set-off, sec 
notes to r. 46 above. 

4 

Appeal. — ^No appeal lies under the Code from an order made in a claim case [see 
notes to s. 47, “Objection by party or his representative that property attached is not 
liable to attachment,^’ p. 135 above]. But it has been held by the High Court ot 
Madras, that an apfieal lies from such an order under cl, 15 of the Letters Patent. It 
follows from this that where an appeal is preferred from the order, the period of 


( W] Dyachund v. Bemchand (1880) Bom. 615, 
620 ; Venkatanarasammah v. Ramia (1879) 
8 Mad, 108, 112 ; RcUan Lai v. Bala Parshad 
(1918) Punj. Keo. no. 68, p. 197. 

<x) SiTnatram v. Khushal (189 4) 18 Bom. 98 ; 
Deef holts v. Peters (1887)14 Cftl. 631: 


Sanwal Das v. BismiUah (1897) 19 All. 480 . 
481-482. ^ ... 

{y^Chidambara v. Ramasamy (1904) 27 Mad. Of, 
^ TayaJbaUi v. Atmaram (i914) 88 Bom. 031^ 
{z) Hariliil v. Abhesang (1880) 4 Bom. 323. 
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limitation for the suit oontemplated by r. 63 below is to be calculated from the date O. 21* 
of the order made on appeal (a). rr. 5M0. 

59. [S. 279.] The claimant or objector must adduce 
evidence to show that at the date of the 
by ^ attachment he had some interest in, or was 

possessed of, the property attached. 


‘‘Some interests — These words means “ such an interest as would render tho 
possession of the judgment-debtor possession not on his own account but on account of 
or intrust for the claimant** (6). 

“Or was possessed of.*’ — ^These words mean “was possessed of for himself, 
and not as trustee for the judgment-debtor. ’* See the next rule and the notes thereto. 

JLimits of Inquiry. — Rules 5S to 62 provide fora summary investigation into 
posseasion. Hence in an investigation under these rules what the Court has to deter- 
mine is merely the question of possesaion, and it cannot go into the question of title 
with respect to the property taken in attachment. In execution of a decree obtained 
by A against B three pieces of Government securities are attached. The securities 
stand in the name of C. C applies for removal of the attachment undorr. 68, alleging 
that the securities belong to him and they are held by him on his own account. A alle- 
ges that the securities are held by C benami for B. It is not open to the Court under 
these circumstances to inquire whether (7, in whoso p.ame the securities stand, is 
merely the benamidar. The proi^erty must therefore bo released from attachment (c), 
Tho question whether C is merely tho benamidar is a question of title^ and it can only 
be gone into in a suit under r. 63. 

60. [S. 280.] Where upon the said investigation the 

Court is satisfied that for the reason stated 
atta<Snt! in the claim or objection such property was 

not, when attached, in the possession of 
the judgment-debtor or of some person in trust for him, or 
in the occupancy of a tenant or other person paying rent to 
him, or that, being in the possession of the judgment-debtor 
at such time, it was so in his possession, not on his own account 
or as his own property, but on account of or in trust for some 
other person, or partly on his own account and partly on ac- 
count of some other person, the Court shall make an order 
releasing the property, wholly or to such extent as it thinks 
fit, from attachment. 


Property In possession of some person not in trust for judgment- 
debtor. — A obtained a decree against B as the heir and legal representative of his 
deceased father, and in execution of the decree attached certain money in the hands 


(o) Sabha/pathi v. Natayammmi (1002) 25 Mad. 
SO 

(5) Bfmmn v. Khker MoM (1896) 1 0. W. N. 
Q17; Sabhapath} y, y^yanatami (1902) 26 


iuau. ooo, 

(c) Monmohiney v, RacUta Kristo (1902) 29 Cal. 
643 ; Hamid v. BvkUar (1887) 14 Cal. 617; 
Sheoraj v. Qopal (1891) 18 Cal, 290. 
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P. 21. of G due to the estate of the deceased. Previously to the date of the decree an order 
rr. 60, 61. had been made by the High Court under as. 17 and 18 of the Administrator-Generars 
Act 2 of 1874, authorising the Administrator-General to collect the aeseta of the deceased. 
It was held on the application of the Administrator -General that the attachment 
should be remo^^ed. As the order under the Administrator-General’s Act authorised the 
Administrator- General to realize the debt from C as part of the assets of the deceased, 
the amount in the hands of C could not be said to be property in the possession of a 
third person in trust for the judgment-debtor (B) (d). See notes tor. 62 below. 

Property in possession of a |udgment-debtor not on his own account 
but on account of or in trust for some other persons. — Such property, if 
attached, should be released from attachment under this rule. Thus where goods con- 
signed by railway by .4 to B for sale against which B had made specific advances were 
attached, while they were yet in the hands qf the railway company, in execution of a 
decree against 4, it was held that though the goods were in the possession of A 
(judgment-debtor) by the railway company, they were in his possession not on his 
own account, but “ on account of or in trust for ” B, and should therefore be released 
from attachment on B’s application (e). 

Effect of order of release. — An order made under this rule releasing the property 
attached from attachment is only provisional and liable to be set aside by a regular 
suit (r. 63). “ It is not conclusive ; a suit may be brought to claim the property, not- 
withstanding the order ” (/). It has not the effect therefore of putting an end to an 
attachment duly made, so as to leave the claimant free to deal with the property as he 
likes. If a suit is brought by the decree-holder to establish his riuht to attach the 
property, and a decree is passed for him, the effect of the decree is to set aside the order 
of release and to maintain the attachment originally made. The result is that any private 
tran.'sfer of the property by the claimant, though made after an order under this rule 
releasing the property from attachment, will be void under s. 64, if the right to attach 
is subsequently established by suit under r. 63(g). In execution of a decree obtained 
by A against B certain property standing in the name of G son) is attached. 
C objects to the attachment, and the property is released from attachment under this 
rule. C then mortgages the property to 3f. A then sues B and G for a declaration 
that J5, and not <7, is the real owner of the property, and that the property is therefore 
liable to be sold in execution of his decree against B, and a decree is passed in his 
favour. The property is then re-attached and sold in execution of 4’s decree, and 
purchased by P. The mortgage to JIf is a transfer contrary to the attachment within 
the meaning of s. 64, and P takes the property free from the mortgage. 

Appeal. — See notes to r. 68 above, “ Appeal,” p. 610 above . 


61. [s. 28l<] Where the Court is satisfied that the pro- 
perty was, at the time it was attached, in 
DiesBowance oi claim to the posscssion of the judgmeut-debtor as 
prcporty attached. property and not on accormt of any 

other person, or was in the possession of 
some other person in trust for him, or in the occupancy of a 


>d) Bhaiji V. AdminUtrator-Qsneral of Bombay 
(1899) 23 Bom. 428. 

(«) Velji V. BharnuU (1897) 21 Bom. 287. 

U) SardJutH Led v. Ambika Bmhad (1888) 15 Cal. 
621, 16 I. A. 123. 


ig) Bonomali v. Prosunno (1896) 28 Cal. 829 ; 
Bam Chandra v. Mudeshioar (1906) 33 Cal. 
^ 1168 ; AH Ahmad Khan v. Bansidhar (1909) 
31 All. 867. 
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tenant or other person paying rent to him, the Court shall dis- 
allow the claim. 


O. 21, 
rr. 61, 62 


Effect of order under this rule. — An order in favour* of a decree- 
holder made under this rule does not enure for the benefit of the other decree-holders 
who are not parties to the proceedings (h). 

Disallowance of claim. — An order disallowing a claim under this rule is 
not a nullity and cannot be said to have been made without jurisdiction merely because 
the Court erroneously does not go into the question of possession, but disallows the claim 
on some other ground. Such an order, therefore, is conclusive unless a suit is filed by the 
claimant as provided by r. 63 of this Order (t). 

Appeal. — See notes tor. 58 above, “ Appeal,** p. 610 above. 

62 . [s. 282 .] Where the Court is satisfied that the 

property is subject to a mortgage or charge 
COTitinuance of attach- in favour of somc pcrsou not in posses- 
incumbrancer. sioii, and thin KS fit to contuiue the attach- 

ment, it may do so, subject to such mortgage or charge. 

5cope of the rule. — This rule is an enabling rule, empowering the Court to pass a 
certain specified order on the fulfilment of two specified conditions. The conditions are 
(1) that the Court is satisfied that the property attached is subject to a mortgage or 
lien in favour of some person not in possession ; and (2 ) that the Court in its discretion 
thinks fit to continue the attachment. Where those two conditions ‘are satisfied then 
theruleerapowers the Court to continue the attachment subject to the mortgage or lien 
An order which refuses to acknowledge a mortgage or lien, and directs titie continuance of 
the attachment free from such mortgage or lien cannot be referred to this rule. It is 
rather an order in proceedings under r. 66 below y). 

* ‘Subject to a mortgage." — The Code clearly makes a distinction between 
the case in which property is expressly sold subject to a mortgage and the case in whioli 
notice of an alleged mortgage is given in the proclamation of sale. The former is pro 
vided for by the present rule, and the latter by r, 66 below. In the former case the Court 
after being satisfied of the existence of the mortgage sells only the judgment-debtor's equitj^ 
of redemption, that is to say, the purchaser buys the property 5M6jecf to the mortgage. 
In the latter case he buys the property with notice of the mortgage and subject to such 
risk as the notice might involve ; the executing Court does not decide whether the mortgage 
subsist or not. If there is in reality a subsisting mortgage, the purchaser has to redeem 
it. If, on the other hand, the mortgage specified in the proclamation of sale turns out 
invalid, the purchaser acquires the property free from liability for the mortgage. The 
pomt to be noted is that mere notice of an alleged mortgage in the proclamation of 
sale does not preclude the purchaser from proving the real nature of the moi^tgage 
when a claim is set up by the alleged mortgagee against the property (A;). And it is 
also to be noted that if the mortgage specified in the proclamation turns out invalid, the 


ih) jMan Na^ v. Qanesh (1896) 18 All. 418, 

(1912) 84 AU. 366. 
(i) Qan^h V Damoo (1917) 40 Bom. 64 : Dwg 
V. Mansa Ram (1904) 1 All. L. J 


(jfc) Slab Kunwary> Sheo Prasad (1906) 28 All* 
418 ; Oanesh v. PurshoUam (1909) 83 Bom. 
811 ; Narayan v. Umbar (1911) 86 Bom* 
276 ; Jairaj Mol v. Jiadha Kishan (1918) 
36 All. 267. 
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O. 21) j udgment-debtor is not entitled to claim from the purchaser the amount alleged to have 
rr. 62. 63. been due on the mortgage {1). 

“Mortgage In favour of some person not In possession”. — Where a 
mortgagee is in possession of the mortgaged property at the time of attachment, he 
can claim to have the attachment removed under r. 60 (wi). See notes to r. 41 above. 
In such a case it is only the equity of redemption that can be attached and sold. But 
if mortgagee is not in possession, either the equity of redemption may be attached and 
sold or the mortgaged property itself maybe attached and sold subject to the mortgage , 
As to the position of the mortgagee in the latter case, see s. 73. 


68. [S- 283.] Where a claim or an objection is pre- 

ferred, the party against whom an order 
Saving ot suite to estab- is made may institute a suit to establish 
the right which he claims to the proper- 
ty in dispute, but subject to the result of 
such suit, if any, the order shall be conclusive. 


lieh rigbt to attached pro- 
perty. 


Alterations In the rule. — S. 283 of the Code of 188*2 ran as follows : “The 
party against whom an order under sections 280, 28 1 or 282 [now rr. 60, 61 or 62] is passed 
may institute a suit to establish the right which he claims,” etc. The present rule, on 
the other hand, says that “ where a claim or an objection is preferred, the party against 
whom an order is made may institute a suit to establish the right which ho claims, etc . 
The specific reference to the previous sections or rules has been omitted. A correspond- 
ing change has also been made in the Limitation Act, 1908, Sch. I, art 11. See notes 
below, “Order against party to a claim or objection.” 

Parties to suits under this rule. — This rule provides that unless the party 
against whom an order is made institutes a suit to establish the right which he claims 
to the property in dispute [within the period of a year from the date of the order as 
provided by art. 11 of the Limitation Act, 1908], the order made against him shall he 
conclusive. Now the party against whom an order may be made may be the decree- 
holder (r. 60), or the claimant including an incumbrancer (r. 61), or even the judgment- 
debtor. The result, therefore, is as follows : — 


1. The decree-holder against whom an order is made under r. 60 may sue the sue 
oessful claimant for a declaration of his right to attach and sell the property release 
from attachment (n). To such a suit the judgment-debtor is not a necessary party (o). 
See notes below under the head “ Res judicata.” 


2. The claimant whose claim has been disallowed under r. 61 may sue the decree - 
holder to establish his right to the property attached (p). To such a suit the judgmen 

debtor is a necessary party (q). The claimant may in his suit under this rule ask also 

foranyfurtherorcon-scgwenfia^relief to which he claims to be entitled (r), e.gr., damages 

for wrongful seizure («), but he is not bound to do so (t). And since the right conferre 


(Z) Izzatrun-Niea Began v. Partab Singh (1000) 31 
All. 688. 

(m) KasBiravY. (1873) 10 B.H. C. 100. 

In) Mitchell v. Mathura Dom (1886) 12 1. A. 150. 
(o) OhaH Ram v. Mangal Ohand (1006) 28 All. 41. 
op) Naryemrav v. Balkriahna (1880) 4 Bom. 629. 
(q) Qhiui Ram v. Mangal Chand (1006>-28 AU. 41, 


(f) Sadu V. Ram Bin Oovind (J®®2) 16 Bom. 60 ■ 
(«) KiSBorimohun v. Harsukh Das (18M) 17 

436, 17 I. A. 17. See notes ‘character oi 
suit under this rule.'* ,,,,,, oo or . 
(0 Ambu v. KaUUamma (IJ®!) 151 ' 

KriBtnam v, Pathma Bee (190§) 29 Mad. I5i* 
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by this rule is not a personal one confined to the original claimant, a purchaser of the q. 
interest of the original claimant can also bring a declaratory suit under this rule (u). 

3. A attaches a house in execution of a decree against B. The property is claimed 
by O', The Court allows C’s claim, and the property is released from attachment. This 
is an order against A, the decree-holder (r. 60). Does it also amount to an order against 
judgment-debtor ? In other words, can it be said by reason of the fact that (Ts claim 
to the property is allowed that the order operates also against B, the judgment-debtor ? 
Assuming th^ the order does operate against B, it can only be if B is deemed to be a 
“ party against whom an order is made within the meaning of this rule. If so, B 
must bring a declaratory suit against C within a year from the date of the order, other- 
wise the order against him would be conclusive. But it has been held that a judgment" 
debtor who is not in fact a party to the claim proceedings does not in the eye of the law 
become such by reajson solely of his being the judgment-debtor. Unless therefore he is 
a party in foci, the order is not binding upon him, and he may institute a suit even after 
the lapse of one year from the date of the order provided ho does so within the ordinary 
period of limitation applicable to the suit, to establish his title to, and recover posses- 
sion of, the property from the claimant [C] ( r). But if he was a party in fact, the order 
would be binding on him unless he brought the suit within the period of one year. 

Period of limitation for suit under this rule. — The period of limitation 
for a suit under this rule is one year from the date of the order [Limitation Act, 1908, 
Sch. I, art. 11]. In Sardhari Lai v. Ambika Pershad (tc), the Judicial Committee said: 

** It [that is, the order ] is not conclusive ; a suit may be brought to claim the pro. 
porty notwithstanding the order ; but then the law of limitation says that the plaintiff 
must be prompt in bringing the suit. The policy of the Act evidently is to secure the 
speedy settlement of questions of title raised at execution sales and for that reason a year 
is fixed as this time within which the suit must be brought,’’ Where an appeal is pre- 
ferred from the order, the period of one year is to be calculated from the date of the 
appellate order (ar). 

Character of suit under this rule. — This rule provides that a party against 
whom the order referred to in this rule is made may institute a suit “ to estab- 
lish his right to the property in dispute The words “to establish his right to the 
property ” are, it has been held, wide enough to cover a suit not only for a declaration, 
but a suit for a declaration and consequential relief. Thus a plaintiff may under this 
rule sue for a declaration of his right to moveables and for a direction also that the 
defendant at whose instance they were attached be ordered to pay to him the value of 
the moveables (y), 

‘^Subject to the result of such suit, the order shall be conclusive.” — 

This means that unless the suit is brought as provided by this rule, the party 
against whom the order is made cannot assert, either as plaintiff or as defendant in any 
other suit or as a party to any other proceedings, the right denied to him by the order (z), 

A obtains a decree against By and in execution of the decree attaches certain property 
alleged to belong to B. C claims that he is in possession of the property under a sale 
from B of a date prior to the attachment, and applies that the property be released from 


iu) Oaru^h V. Kashi Noth (1904) 26 All 89. 

(V) Krxshnasami v. Somasundaram (1907) 30 Mad. 

: Vadapalli v. Dronamraju (1908) 31 
m ; Shivapa v. Dod (1887) 11 Bom. 
H4 ; Kedaf Nath v. Rakhal Das (1888) 16 
Cal. 674; Anant Ram v. Damodar Das (1914) 
, V no.84,p. 296. 

(w) (1888) 15 I. A. 123, 16 Cal. 621. 

(*) Vsnugopal v, Venkatasubtndh (1016) 39 Mad. 


(y) Basivi Reddi v. Ramayya (1917) 40 Mad. 733. 
Seo also jjtdul Rahim v. SUal (1919) 41 
All. 658. 

(^) Nilo V. Rama (1886) 9 Bom. 36 ; Baiiur v. 
Lakshrmma (1882) 4 Mad. 802 ; Nemagama 
v. Paresha (1898) 22 Bom. 640; Sumamoyt 
v. Ashutosh (1900) 27 Cal. 714 ; Koyyana 
V. Doosy (1906) 29 Mad. 226. 
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O. 21 1 r b3* attachment. The executing Court finds that C was in possession at the date of the 
attachment, but that the sale to him was fictitious and disallows O’s claim. No suit 
IS brought by C within the period of a year to establish his right to the property. The 
property is then sold in execution, and purchased by P. P then sues C for possession. 
0 ^ precluded in this suit from again asserting his right as purchaser from B, No 
smt having been brought by him within the period of limitation, the order disallowing 
his claim became conclusive against him under this rule. 

The order Is conclusive as against the party against whom it is 
made. A obtains a decree against P, and attaches P’s property in execution 
of his decree. Q claiming to be a mortgagee of the property puts in a 
claim under r. 68. A contends that the mortgage is not valid but his contention is 
disallowed. No suit is instituted by A, as required by the present rule, and the order 
becomes conclusive against him. The property is then sold subject to (7’s mortgage, 
and it is purchased by A, Subsequently G sues A (purchaser) and P (mortgagor) to 
recover the mortgage debt by sale of the mortgaged property. P, not being a party 
to the claim proceedings, may contend in (7’s suit that the mortgage is not valid, but 
A cannot raise that contention for the order has become conclusive against him. The 
fact that P, the judgment-debtor, can impeach the validity of the mortgage^ and 
that the property purchased by A is the property which belonged to P,does not entitle A 
to be placed in P’s position so as to give him the same right to attach the mortgage as P 
has (a). See notes above, “ Parties to suits under this rule,” para. 3, 

It is also to be noted that an order in a claim case is conclusive only as regards 
the particular property in dispute (6). 

Order “against" party to a claim or objection: — 

1. Order dismissing a claim for default. Section 283 of the Code of 1882 
ran as follows : “ The party against whom an order under sections 280, 281, or 
282 is passed may institute a suit,” etc. It was accordingly held in some cases that 
the order referred to in s. 283 must be one made after investigation of the claim as contem~ 
plated by sectiom 280, 281 and 282, and that an order dismissing a claim for default 
and without investigation did not come under that section. Such being the case, it was 
held that an order dismissing a claim for default did not become “ conclusive ” 
against the party against whom it was made so as to preclude him from instituting 
a suit more than one year after the date of the order, provided the suit was 
within the ordinary period of limitation (c). The language of the present rule is 
more comprehensive than the language of s. 283. There is no reference made to the 
previous rules, namely, rules 60, 61 and 62, and a corresponding change has also been 
mode in art. 11 of the Limitation Act. The result is that the rule applies to every 
order made against a jmrty to a claim preferred or an objection made under 'r. 68, 
even if the order was made for -default and without investigation [d). 

2. Order refusing to investigate a daim» — Where a claim or objection is preferred 
under r. 58, and the Court rejects it under the proviso to that rule on the ground that 
it was designedly or unnecessarily delayed, the order is one made “ against” the 
claimant or objector within the meaning of this rule (c). 


(а) Ramu Jiyar v. PcUaniappa (1910) 36 Mad. 

36. 

(б) Aahna Bibi v, Awaljadi Bi^i (1917) 44 Cal. 

698. 

(c) Sarala v. Kamala (1908) 31 Mad. 6 ; Sarat 
Chandra v. Tarini Prosad (1907) 11 0, W. N. 
487. 

<(?) Nagendra Lai v, Fani Bhusan Das (1918) 46 
Cal .786 Qopal Singh v. Oanpatrai (1916) 


Puuj. Roc. no. 66, p. 201 ; Vsnkaiaratnam 
V. Ranganayakamma (1918) 41 Mad. 986, 
996-996 ; Gulab v. MxUassadi Lai (1916) 
41 All. 623. conXra Qohul v. Mohri Bibi 
(1918) 40 All. 326, which decision, It is 
submitted, Is erroneous. 

(e) Venkalarainam v. Ranganayakamma (1918) 
41 Mad. 086 [F, B.]. 



JURISDICTION. 


617 


3. An order on a claim petition stating that as it was filed late it will he 0. '*2I , r.63. 
notified to the bidders, is in effect an order rejecting the claim. Such an order is one 
made “ against ” the claimant within the meaning of this rule (/). 

Orders in proceedings for attachment before Judgment.— This rule applies 
to orders on claims preferred to property attached before judgment (g). 

Payment by claimant under protest. — If the claimant fails, and the attach- 
ment* is not removed, he is not compelled to bring a suit under this rule for a declara- 
tion of his title to the property : he may prevent the sale of the property by paying 
the decretal amount to the decree-holder, and then sue for it as money paid under 
compulsion of law, t.e,, under pressure of execution proceedings (A). Further, the 
claimant is not bound to take proceedings at all under the Code to set aside the attach- 
ment. He may pay the amount of the decree under protest, and then sue as stated 
above (i). 

Jurisdiction. — In a suit for a declaration that property is not liable to attach- 
ment and sale in execution of a decree, where the value of the property is in excess of 
the amount claimed in execution of the decree, the value of the suit for purposes of 
jurisdiction is not the value of the property, but the decretal amount (j). But where 
the plaintiff seeks not only fora declaration that the property is not attachable, but 
fora declaration of his title to the property as against the decree-holder and the judg- 
ment-debtor, the value of the suit for purposes of jurisdiction is the value of 
the property (k). 

Burden of proof. — The burden of proof in a suit under this rule lies on the 
plaintiff as in other cases, and not on the defendant (1). 

Fraudulent transfer by Judgment-debtor. — In execution of a decree 
obtained by A against B, B’s property is attached. 0 claims the property as having 
been purchased by him from B before A obtained the decree against B, but tl • 
claim is disallowed. G then sues A and B under this rule to establish his right to the 
property. A pleads in defence that the transfer by B to A was made with intent 
to defraud H’s creditors. It has been held by a Full Bench of the Madras High Court 
that it is not open to an attaching creditor [*4] in a suit under this rule to i^lead in 
defence the fraudulent character of the alienation. Tho alienation, being merely 
fraudulent (as distinguished from ‘sham’), must bo held to continue in force until it is 
set aside in proceedings properly instituted for the purpose (w?). According to the 
Calcutta High Court, tho attaohing-creditor [A] is entitled to plead tho fraudulent 
character of the alienation in defence to the suit (ti). But it has been held by tho 
Madras High Court, that if in the case put above C’s claim is allowed and the 
attachment is raised, it is competent to A, the attaching creditor, to sue C, the 
transferee, under this rule to establish his right to attach the property, and to allege 
and prove in such suit that tho transfer by B to C was fraudulent (o). 


if) Venkataratnam v. Ranganayakamma (1918) 
_ ^ 41 Mad. 985 [F. B.]. 

ig) Prasada Nayn^ v. Virayya (1918) 41 Mad 

849 [F. B.]. 

{h) Dulie^nd v. RamkUhen (1881) 7 Col. 648 
® I* 4* 98 ; Jugdeo v. Rajah Singh (1888 
15 Cal. 656. See also Jasvataingji v. Secre 
/ ^n/o/Sto<a(1890)14Bom.299. 

(i) Kan^ya Lai v. National Bank of India (1918 

40 1. A. 56. . 

(j) Khetm V. Mumtaz Begam (1916) 88 Ali^ 72 

Anandi Kutwxur v. Bom Narayan Da 


(1918) 40 All. 505. Seo also Phul Kurnan 
V. Ohanshyam Misra (1907) 35 Cal. 202, 35 
I. A. 22. 

(k) Sardar Begam v. Meher Chand (1913) PunJ. 
Kec. no. 82, p. 293. 

it) Nannhi Jan v. BhvH (1008) 80 All. 321. 

(m) Subramania Ayyar v. Muthia Chettiar (1918) 

41 Mad. 612 [F. B.l. 

(n) Abdid Kadir v. AH Mia (1912) 15 Cal. L. .J. 

649. 

(o) Pokker v. Kunhamad (1919) 42 Mad. 143. 
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O. 21, Sale generally. 

rr. 64, 66. ^ ^ 

64 . [S. 284.] Any Court executing a decree may order 

that any property attached by it and liable 
Power to order property to Sale, ot such portion thereoi as may seem 
iworee^ to bo “^id“to necessary to satisfy the ^decree, shall be 
person entitled. sold, and that the proceeds of such sale, 

or a sufficient portion thereof, shall be paid 
to the party entitled under the decree to receive the same. 

Sale of goods not belonging to Judgment-debtor. — .4 obtains a decree 
against S. In execution of the decree A points out to the sheriff’s agent goods belong- 
ing to C as the property of B. C's goods are thereupon attached by the sheriff’s agent, 
and sold in execution. Cis entitled to claim from ^ the market value of his goods 
as on the date of attachment. The sheriff is not liable in such a case ( jo). 

65 . [s. 286 .] Save as otherwise prescribed, every sale in 

execution of a decree shall be conducted 
and'how by an officer of the Court or by such other 

person as the Court may appoint in 
this behalf, and shall be made by public auction in manner 
prescribed. 


“ 5ave as otherwise prescribed.'* — See r. 70 below. 


66. [s. 287.] (1) Where any property is ordered to 

be sold by public auction in execution of 
a decree, tbe Court shall cause a pro- 
clamation of the intended sale to be made 
in the language of such Court. 


Proclamation of sales by 
public auction. 


(2) Such proclamation shall be drawn up after notice 
to the decree-holder and the judgment-debtor and shall state 
the time and place of sale, and specify as fairly and accurately 
as possible — 


(а) the property to be sold ; 

(б) the re venue as sessed upon the estate or part ot 

the estate, where the property to be sold is an 
interest in an estate or in part of an estate pay- 
ing revenue to the Government ; 

(c) any incumbrance to which the property is liable ; 


(») Ki»»orimohun v. 
486, 17 I, A. 


HartuJeh Dm (1889) 17 Oal. I 
17 ; Ooma v. Gokaldaa (1879) 1 


4 Bom. 74. See a 80 Dorab Ally v. Abdu 
(1881) 5 1. A. 116. 
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(d) tke amount for the recovery of which the sale isO. 2l,r.66. 

ordered ; 

(e) every other thing which the Court considers mate- 

rial for a purchaser to know in order to judge of 
the nature and value of the property. 

(3) Every application for an order for sale under this 
rule shall be accompanied by a statement signed and verified 
in the manner hereinbefore prescribed for the signing and 
verification of pleadings and containing, so far as they are 
known to or can be ascertained by the person making the 
verification, the matters required by sub-rule (2) to be specified 
in the proclamation. 

(4) For the purpose of ascertaining the matters to be 
specified in the proclamation, the Court may summon any 
person whom it thinks necessary to summon and may examine 
him in respect to any such matters and require him to produce 
any document in his possession or power relating thereto. 

Alterations In the rule : — 

1. The provision in sub-r. (2) for notice to bo given to the decree-holder and 

the judgment -^debtor is new. 

2. Sub-r. (3) is also new. 

Incumbrances to which the property Is liable.- — See notes to r. 62 of this 
order. 

Value of the property. — Clause (e) of the rule })rovidc8 that the proclamation 
shall specify as fairly and accurately as possible “ every other thing which the Court 
considers material for a purchaser to know in order to judge of the nature and value of 
the property”. There can hardly be any doubt that the value of the property to be put 
up for sale is a material fact within the meaning of cl. (e). ^ As stated by the Judicial 
Committee in Saadatmund Mohan v. Hurmk Chand {q), “Whatever material fact is 
stated in the proclamation (and the value of the property is a very material fact) must 
be considered as one of these things ‘ which the Court considers material for a pur- 
chaser to know,’ and it is enacted in terms (though express enactment is hardly neces- 
sary for such ah object) that those things shall be stated ‘ as fairly and accurately as 
possible’”. If any enquiry into the value of the propeiiiy is necessary, the Court 
should hold an enquiry (r). If the value is understated in the proclamation, and the 
understatement is such as is calculated to mislead bidders and to prevent them from 
offering adequate prices, and the sale results in a price altogether inadequate, the sale 
must be set aside on the ground of material irregularity in publishing or conducting 
the sale within the meaning of r. 90 below {s). In a Calcutta case it was said that the 

iq) (1808) 20 All. 412, 418. 26 I. A. 146 ; Munshi 
V. HazaH (1917) 2 Pat. L, J. 
pO \Hanu Beni Ptatad v. Bdai Singh (1919) 

4 Pat. L. J. 37. 

yr) Saurendra Mohan v. Surruk Chatid CI908) 12 


C. W. N. 542. .. ^ 

(«) Saadaimand v. Phul Kmr (1898) 20 All. 412, 
25 I. A. 146 ; Sivasami v, Ratnasamt (1900) 
23 Mad. 668. See also Dhamikdhari Singh 
V. Mahabir Penshad Singh 1907)34 1. A. 164. 
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O. 21, Court was not bound to inve8tigti(te the value of the property (()> Ij^t these remarks 
rr. 66, 67. were obiter dicta (u\ and it was held in a later case that the Court is bound under this 
clause to investigate the value and insert it in the sale proclamation (t>). In view of the 
decision of the Judicial Committee in the case cited above, there is no doubt that the 
value of the property should be stated as fairly and accurately as possible in the sale 
proclamation. 

Specification of property to be sold. — See notes to r. 90 below, “ Material 
irregularity in publishing or conducting sale,” No. 1. 

Specification of revenue^ — See notes to r. 90 below, “ Material irregu* 
Idrity in publishing or conducting sale,” Nos. 1 and 2. 

5pecification of Incumbrances.— See notes to r, 90 below, “ Material irregu- 
larity in publishing or conducting sale,” No. 1. 

Sale by Court — Duty of Court. — In a case in which the terms of the 
proclamation were not clearly explained by the officer of the Court conducting the sale 
to a person present at the sale who asked that the terms be explained, and such person 
was thereupon mislead into buying property which was subject to mortgages amounting 
to more than its value, the Judicial Committee in setting aside the sale observed : “ In 
sales under the direction of the Court it is incumbent of the Court to be scrupulous in 
the extreme and very careful to see that no taint or touch of fraud or deceit or mis- 
representation is found in the conduct of its ministers. It would be disastrous, it would 
be absolutely shocking, if the Court were to enforce against a purchaser mislead by its 
duly accredited agents a bargain so illusory and so unconscientious as this ” {w). 

Irregularity in publishing sale. — See notes to r. 90 below, “ Material 
irregularity in publishing or conducting sale.” 

Appeal. — An order fixing a valuation of the judgment -debtor’s property under 
this rule is not an order relating to the execution, discharge or satisfaction of a decree 
within the meaning of s. 47, and no appeal lies from it (a;). 

67. [s. 289-] (1) Every proclamation shall be—jnade 

and published, as nearly as may be, in 
ration® the manner prescribed by ru le 64, sub- 

rule (2), 

(2) Where the Court so directs, such proclamation shall 
also be published in the local official Gazette or in a local news- 
paper, or in both, and the costs of such publication shall 
be deemed to be costs of the sale. 

(3) Where property is divided into lots for the puroose 
of being sold separately, it shall not be necessary to make a 
separate proclamation for each lot, unless proper notice of 
the sale cannot, in the opinion of the Court, otherwise be given. 


it) Kashi V. Jamana (1904) 31 Cal. 922, 

(tt) Saurendar v. Httrruk Chand (1910) 12 Cal. 
W. N. 542. 

(t) Lachman v. Ganga (1012) 16 Cal. W. N. 71S. 

(u>) Kola Nisa v. Harpsrink (1908) 36 Cal. 828, 834, 
86 I. A. 32, 87. 

(a:) Ajudhia Prasad v. Qopi Nath (1917) 39 All. 


416 ; Sivagami v. Sttbrdhmania (1903) 27 
Mad. 259 [F. B.l ; Pamh Dhar v. Ma/ni 
(1912) 16 Cal. W. N. 970; Deoldnandan 
V. Bansi Singh (1912) 16 Cal. W. N. 124 : 
Deohinandan v. Rajah Bhadcmoar Prasad 
(1017) 2 Pat. L. J. 18. 
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Sub-rule ( 3 ); property divided Into lots for separate sale.— This sub-rule 
is new. It incorporates the decision in the undermentioned case (y). 

Non-compliance with the provisions of this rule.— Omission to carry out 
the provisions of this rule does not render the sale ipso facto void. But such 
omission amounts to a “ material inegularity within the meaning of r. 90 below, and 
the sale will be set aside if the Court is satisfibd that substantial injury has resulted 
from the irregularity (z). [The reader is advised to read r. 90 at this stage, and note 
particularly the proviso to that rule]. 


O. 2lp 
rr. 67-69. 


5ub-r. (j). — Note that under this sub-rule the Court may direct publication of 
the proclamation ; there is no obligation on its part to do so. (zz). 

68. [S. 290.] Save in the case of property of the kind 

Time oi sale described in the proviso to the rule 43, no 

sale hereunder shall, without the consent 
in writing of the judgment-debtor, take place until after the 
expiration of at least thirty days in the case of immoveable 
property, and of at least fifteen days in the case of moveable 
property, calculated from the date on which the copy of the 
proclamation has been affixed on the Court-house of the Judge 
ordering the sale. 

Non-compliance with the provisions of this rule. — If a sale is 
held before the expiration of the period prescribed by this rule, it is not void, but the 
case is one of material irregularity within the meaning of r. 90, and the sale will be set 
aside if the Court is satisfied that substantial injury has resulted from the irregularity (a). 

69. [S. 291.] (1) The Court may, in its discretion, 

adjourn any sale hereunder to a specified 
“ etoppago jiour, and the officer conducting 

any such sale may in his discretion ad- 
journ the sale, recording his reason for such adjournment. 

Provided that, where the sale is made iu, or within the 
precincts of, the Court-house, no such adjournment shall be 
made without the leave of the Court. 


(2) Where a sale is adjourned vmder sub-rule (1) for a 
longer period than seven days, a fresh proclamation under 
rule 67 shall be made, unless the judgment-debtor consents 
to waive it. 

(3) Every sale shall be stopped if, before the lot is knock- 
ed down, the debt and costs (including the costs of the sale) 
are tendered to the officer conducting the sale, or proof is 
given to his satisfaction that the amount of such debt and costs 
has been paid into the Court which ordered the sale. 

(y) De Penha v. Jalbhov (1888) 12 Bom. 368. (a) Tcuadduk v. Ahmed (1894) 21 Cal. 66, 20 L A. 

(z) Naiw^umar v, Qeiam Ckunder (1891) 18 Cal. 170 ; Kokil v. £dal Singh (1904) 31 Cal. 886, 

izz) Qopi bhand v. Benarei Dae (1919) 1 Lah. L. J. 
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O. 21 1 Omission to fix hours for saie. — Suoh an omission amounts to a 

rr. 69> 72. ^'material irregularity ’* within the meaning of r. 90 below (6). 

Omission to issue fresh proclamation. — Such an omission amounts to a 
‘^material irregularity” within the meaning of r. 90 below (c). 

3ale in execution of a mortgage-decree. — A mortgagor judgment-debtor is 
entitled to stop the sale of the mortgaged property in execution of a mortgage-decree by 
payment of the debt before the sale actually takes place even after a final decree for sale 
has been passed (d). 

Rateable distribution* — ^Money paid into Court under sub-r. (3) to stop a sale is 
an asset available for rateable distribution (e) ; see s. 73, 

70 . \Cf. S. 287, last para.] .Nothing in rules 66 to 69 
shall be deemed to apply to any case in 
Saving oi certain sales. which the execution of a decree has been 
transferred to the Collector. 


Execution of decrees by Collectora — See ss. 68 to 72, and the third Schedule. 


71 . [S. 293.] 


Defaulting purchaser 
answerable for loss on 
ro-salo. 


Any deficiency of price which may hap- 
pen on a re-sale by reason of the pur- 
chaser’s default, and all expenses attending 
such re-sale, shall be certified to the Court 
or to the Collector or subordinate of the 
Collector, as the case may be, by the officer or other person 
holding the sale, and shall, at the instance of either the decree - 
holder or the judgment-debtor, be recoverable from the de- 
faulting purchaser under the provisions relating to the execu- 
tion of a decree for the payment of money. 


Application of the rule. — ^This rule extends to all sales, whether of moveable 
or of immoveable property, and also to re-sales made under the Code, whether made in 
conflequenco of default of payment of deposit under r. 81 or of purchase money under 
rr. 85 and 86 (/). But the re-sale should only cover the property sold at the prior sale, 
and any substantial difference of description at the sale and re-sale in any of the matters 
required by r. 66 will disentitle the decree-holder to recover the deficiency of price under 
this rule. Thus where the defaulting purchaser had been induced to bid for the property 
as unincumbered by reason of the fact that the incumbrances were not mentioned in the 
proclamation of sale and the re-sale was on a i^roclamation in which the inucmbrances 
were mentioned, it was held that he could not be made liable for the deficiency on re- 
sale under this rule {g). The same was held where the property was described as that 
of A in the first sale and as that of B in the second (h). It is different, however, 
if the property re-sold is substantially the same as that put up for sale at the first sale ; 


(6) Sumo Moves v. Dakhina (1897) 2 4 Cal. 291 ; 

Mahabxr v, Dhanukdkari (1904) 31 Cal. 815. 
(c) Bagal Chander v. Jiameshur (1891) 18 Cal. 406. 
<d) Bibijan v. Sochi (1904) 31 Cal. 863 ; MisH Lai 
V. MWiu Lai (1906) 28 All. 28. 
is) PurehotamdasB v, Surajbharthi (1882) 6 Bom. 


588, 689, a decision under s. 295 of the Code 
of 1882. 

(/) Ramdhani v. Rajrani (1881) 7 Cal. 337 ; Javher 
bai V. Haribhai (1888) 6 Bom. 676. 
ig) Baijnath v. Mokeep (1889) 16 Cal. 686. 

(A) Gangadae v. Bai Suraj (1911) 36 Bom. 820. 
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in such a case the defaulting purchaser is liable, for the deHciency oi\ re-sale (i) 
referred to in this rule is not a condition i^reoedent to the recovery of the deficiency 5 
the deficiency may be recovered though the certificate is not issued {j). 


O. 21, 
r. 71, 72. 


It is to be noted that on the happening of any of the events that render a re-sale 
necessary, the decree-holder is not bound to have the same 'property re-^aold : he may 
proceed against any other property of the judgment -debtor, leaving the latter to his 
remedy against the defaulting purchaser {k). 


Purchaser's default.— At a Court-sale A bids Rs. 5,000, B bids Rs. 6,000, and 
C bids Rs. 7,000. C dies before his bid is accepted by the Court. Can B be said in the 
circumstances to be the highest bidder ? No. C’s bid was revoked by his death before 
acceptance by the Court. B’s bid lapsed on the making of the subsequent higher bid 
of Rs. 7,000, and so did A’s bid. The property should therefore be imt up afresh for 
sale (/). 


Appeal. — An order under this rule allowing or disallowing an application for 
recovery of the loss by re-sale is appealable as a decree according to the Madras (w) and 
Calcutta (w) decisions, but not according to the Allahabad decisions (o). 


72 . [S. 294.] 

Dccroc-holder not to bid 
for or buy property without 
permission. 


(1) No holder of a decree in execution 
of which property is sold shall, without the 
express permission of the Court, bid for or 
purchase the property. 


(2) Where a decree-holder purchases with such permis- 
sion, the purchase-money and the amount 
due on the decree may, subject to the pro- 
visions of section 73, he .set ofC against one 
another, and the Court executing the 
decree shall enter up satisfaction of the decree in whole or in 
part accordingly. 


Where decree-holder 
purchases, amount of 
decree may be taken as 
payment. 


(3) Where a decree-holder purchases, by himself or 
through another person, without such permission, the Court 
may, if it thinks fit, on the application of the judgment-debtor 
or any other person whose interests are affected by the sale, 
by order set aside the sale ; and the costs of such application 
and order, and any deficiency of price which may happen on 
the re-sale and all expenses attending it, shall be paid by the 
decree-holder. 


Alterations in the rule : — 

1. The words subject to the provisions of section 73 ” arc now. See notes below 
under the head “ Amount duo on the decree.” 


(i) V enkaUichdlcmayya v. Nilkant (1918) 41 

Mad. 474. 

(j) Tapem Lai v. Deoki (1897) 19 All. 22, 

(k) Oowr Chunder v. CJmnder Coomar (1882) 8 Cal. 

291. 

(l) Raja of BobbUi v. Suryanarayana (1919) 42 


Mad. 770. 

(m) Amir Bdkaha v. Venkaiachola (1895) 18 Mad. 

439. 

(n) Kali Kiskore v. Gum Prosad (1898) 25 Oal. 99. 

(o) Leoki v. Tapesri (1892) 14 All. 201. 
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0.21, r.72. 2. The words “ any other person whose interests are affected by the sale ** in 

sub-r. (3) have been substituted for the words “any other person interested 
in the sede/’ This is merely a verbal alteration. 

No separate suit. — ^Whore a decree-holder without leave of the Court bujrs 
the property of the judgment-debtor at a Court sale, the remedy of the lat^ter is by ap- 
plication under this rule and s. 47, and not by a separate suit : a separate suit is barred 
. under s. 47. The question whether the sale should be set aside or not is a question 
between the ** parties to the suit ** relating to the “ execution ” of the decree within the 
meaning of s. 47, and it must therefore be decided by the Court executing the decree, 
and not by a separate suit (p). Note the words “ may by order set aside the sale** in 
sub-r. (3). 

‘‘The Court may, If It thinks fit, set aside the sale.*'— Where a decree- 
holder purchases without the permission of the Court, the sale is not a nullity for want of 
jurisdiction : the case is one merely of irregularity. in procedure {q). The words “ the 
Court may, if it thinks fit, set aside the sale ** clearly show that a purchase by a decree - 
holder without x>ermission is not ipso facto void ; such purchase is valid until it is set 
aside under this rule (r). In determining whether the sale should be set aside, the 
Court should take into consideration whether the property has been sold at an adequate 
or inadequate price («). The sale may be set aside even after confirmation if). 

Setting off decreetal amount against purchase money. — It may be 

one of the terms on which the permission to bid is granted that there should not be this 
right of set-off. In such a case no set-off can be directed (u). 

Effect of leave to bid. — A decree-holder who has obtained leave to bid at a 
judicial sale is in the same position as any other purchaser ; he is not bound more than 
any other person to disclose circumstances within his knowledge and bearing on the 
sale (v). Similarly, a mortgagee purchaser who has obtained leave to bid is in the same 
position as an independent purchaser («0 ; that is to say, he does not stand in the position 
of a trustee for the mortgagor, and he is only bound to give credit to the mortgagor for 
the actual amount of his bid, and not for what may be the actual value of the property (x). 
It may here be noted that if the decree-holder himself is the purchaser, and the decree 
is subsequently reversed, the sale to him will be set aside {y) ; but the sale cannot be 
set aside against a bona fde purchaser who is not a pct>rty to the suit ( 2 ). See notes to s. 
65, “ Effect of reversal of decree upon sale,” etc., p. 182 above. 

“Amount due on the decree.” — ^Whenmoro than one decree-holder has applied 
or execution, the amount due on the decree to the decree-holder imrchaser is the amount 
to which he would be entitled on a rateable distribution under s. 73 (a). This is now' 
made clear by the addition of the words ” subject to the provisions of s. 73 *’ in sub-r. (2), 

nterest. — A decree, the satisfaction of which has resulted from the decree-holder 
himself bidding the full amount of the decree at the execution sale, is not actually 
satisfied until the sale has been confirmed under r. 92 below (6). If, therefore, the 


ip) Oenu v. SaJeharam (1808) 22 Bom. 271; Durga 
V. Balwant (1901) 28 All. 478; ViraragTiava 
V. Venkata (1893) 16 2S7. 

(q) Ganeeh v. Gopal (1917) 41 Bom. 867. 

(r) Ohintamanrav v. ViiJiabai (1087) 11 Bom. 683. 
(«) Mathura v. Nathuni (1885) 11 Cal. 781 ; Thathu 

y. Kondu (1009) 32 Mad. 242, 246, 248, 249. 
(t) Thathu V. Kondu (1909) 82 Mad. 242. 

(w) Bazarimal v. Namdev (1908) 32 Bom. 379. 

(v) Mahomed v. Savvasi (1000) 28 Mad. 227, 27 


1. A. 17 ; Satis Chandra v. Porter (1909) 36 
Oal. 226. 

(m^) Mahabif Pershad v. MaonagfUen (1889) 16 Cal. 
682, 16 I. A. 107. 

(z) Qunga Pershad v. Jawahir (1892) 19 Cal. 4. 

(v) Set Umedmal v. Srinath R(W (1900) 27 Cal. 810. 
(z) Zainvlabdin v, Asghar AZf (1888) 10 All. 166, 
16 1. A. 12. 

(a) Sorabji v. Oovirui (1892) 16 Bom. 91, 

lb) Qanesh v, PurshoUam (1908) 83 Bom. 811, 816, 
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decree carries interest, the decree-holder is entitled to claim interest between the date O. 21 f 
of the sale and the date of its confirmation (c). IT, 72-74. 

Procedure. — Where a decree-holder purchases ‘ property in contravention of 
the provisions of this rule, and sues the judgment -debtor and transferees from him for 
possession, it is open to the judgment-debtor to have the sale set aside the miit by 
way of answer to the plaintifiPs claim. It is not necessary that the judgment-debtor 
should have previously applied to the Court under this rule and s. 47 to set aside the sale. 

The written statement of the judgment-debtor may be treated as an application to set 
aside the sale under s. 47 (d). 

Appeal. — No appeal lies from an order refusing to give a decree-holder 
permission to purchase at the Court sale (e). But an appeal lies from an order setting 
aside or refusing to set aside a sale under this rule [O. 43, r. 1, cl. (j)]. 

78. [s. 292 .] No ofl&cer or other person having any duty 

to perform in connection with any sale 

Restriction tin bidding or shall, either directly or indirectly, bid for, 
purchase by officer. acquire Or attempt to acquire any interest 

in the property sold. 


Compare Transfer of Property Act, s. 136. 

Sale of moveable froperty. 


74. [New.] 

Sale of agricultural 
produce. 


(1) Where the property to he sold is 
agricultural produce, the sale shall be 
held,— 


(а) if such produce is a growing crop, on or near the 

land on which such crop has grown, or, 

(б) if such produce has been cut or gathered, at or 

near the threshing-floor or place for treading out 
grain or the like or fodder-stack on or in which 
it is deposited : 


Provided that the Court may direct the sale to be held at 
the nearest place of pubhc resort, if it is of opinion that the 
produce is thereby likely to sell to greater advantage. 

(2) Where, on the produce being put up for sale, — 

(a) a fair price, in the estimation of the person holding 
the sale, is not offered for it, and 


(») v. Ootul (19H 

(a) V. Kondn (1909) 82 Ua 

J„ difwenting). 


40 


41 All. 626. 
242 (Abdur 


(tf) Jodoonath v. Brojo Mohun (1886) 13 CaU 174 ; 
Ko Tha Hnyin v. Ma Unin /. (1911), 38 
Cal. 717, 88 I. A. 120. 
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O. 21, 
rr. 74-77. 


(6) the owner of the produce or a person authorized to 
act in his behalf apphes to have the sale postponed 
till the next day or, if a market is held at the 
place of sale, the next market-day, 

the sale shall be postponed accordingly and shall be then com- 
pleted, whatever price may be offered for the produce. 

75. [^ew.] (1) Where the property to be sold is a 

growing crop 'and the crop from its nature 
inlto'^owta^crops. admits of being stored but has not yet 
been stored, the day of the sale shall be so 
fixed as to admit of its being made ready for storing before 
the arrival of such day, and the sale shall not be held 
until the crop has been cut or gathered and is ready for 
storing. 

(2) Where the crop from its nature does not admit of 
being stored, it may be sold before it is cut and gathered, and 
the purchaser shall be entitled to enter on the land, and to do 
all that is necessary for the purpose of tending and cutting or 
gathering it. 

76. [s. 296.] Where the property to be sold is a nego- 

tiable instrument or a share in a corpora- 
and8C^lucorpo*rS!Sn8.‘“ tion, the Court may, instead of directing 
the sale to be made by public auction, 
authorize the sale of such instrument or share through a 
broker. 


77. [S. 297.] (1) Where moveable property is sold by 
pubhc auction the price of each lot shall be 
Sale by public auction. paid at the time of sale or as soon after as 

the officer or other person holding the sale 
directs, and in default of payment the property shall forthwith 
be re-sold. 

(2) On payment of the purchase-money, the officer or 
other person holding the sale shall grant a receipt for the same 
and the sale shall become absolute. 

(3) Where the moveable property to be sold is ^ share 
in goods belonging to the judgment-debtor and a co-owner, 
and two or more persons, of whom one is such co-owner, 
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respectively bid the same sum for such property or for any lot, 
the bidding shall be deemed to be the bidding of the co-owner. 

Sub-rule (3). — This sub-rule is new. It gives a right of pre-emption to the 
00 -owner. See as to immoveable property, r, 88 below. 

78 . ts. 298*] No irregularity in publishing or conduct- 
ing the sale of moveable property shall 
Irregularity not to vitiate vitiate the Sale I but any person sustaining 

sale, but any person Injured .. , ' 

may sue. any injuiy by reason of such irregularity 

at the hand of any other person may insti- 
tute a suit against him for compensation or (if such other 
person is the purchaser) for the recovery of the specific pro- 
perty and for compensation in default of such recovery. 


Scope of the rule. — This rule i^rovides for the case of irregularity in pub. 
lishing or conducting the sale of moveable property. Rule 90 deals with irregularity 
in publishing or conducting the sale of imvioveable property. 

79 . [Ss. 299, 300, 301.] (1) Where the property sold 

is moveable property of which actual 
property^debte aD“shkte8‘.° seizure has been made, it shall be delivered 
to the purchaser. 

(2) Where the property sold is moveable property in 
the possession of some person other than the judgment-debtor, 
the delivery thereof to the purchaser shall be made by giving 
notice to the person in possession prohibiting him from 
delivering possession of the property to any person except the 
purchaser. 

(3) Where the property sold is a debt not secured by a 
negotiable instrument, or is a share in a corporation, the deli- 
very thereof shall be made by a written order of the Court 
prohibiting the creditor from receiving the debt or any interest 
thereon, and the debtor from making payment thereof to 
any person except the purchaser, or prohibiting the person 
in whose name the share may be standing from making any 
transfer of the share to any person except the purchaser, 
or receiving payment of any dividend or interest thereon, 
and the manager, secretary or other proper officer of the cor- 
poration from permitting any such transfer or making any such 
payment to any person except the purchaser. 


O. 21, 
rr. 77-79. 
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O. 21, 80. [s. 302.] (i^ Where , the execution of a document 

rr. 80-83. or the endorsement of the party in whose 

name a negotiable instrument or a share 
in a corporation is standing is required 
to transfer such negotiable instrument or share, the Judge or 
such officer as he may appoint in this behalf may execute such 
document or make such endorsement as may be necessary, 
and such execution or endorsement shall have the same effect 
as an execution or endorsement by the party. 

(2) Such execution or endorsement may be in the fol- 
lowing form, namely : — 

A. B. by C. D., Judge of the Court of (or as the case may 
be), in a suit by E. F. against A. B. 

(3) Until the transfer of such negotiable instrument or 
share, the Court may, by order, appoint some person to receive 
any interest or dividend due thereon and to sign a receipt for 
the same ; and any receipt so signed shall be as valid and 
efiectual for all purposes as if the same had been signed by 
the party himself. 

81. [s. 303.] In the case of any moveable property not 
vesting order In case oi hereinbefore provided for, the Court may 

other property. make an Order vesting such property in the 

purchaser or as he may direct : and such 
property shall vest accordingly. 

Sale of immoveable 'property. 

82. [s. 304.] Sales of immoveable property in execu- 
Whot Courts may order tion of decrecs may be ordered by any 

Court other than a Court of Small Causes. 

83. fs 305.] (1) Where an order for the sale of im- 

moveable property has been made, if the 
Postponement of sale to judgment-debtor Can satisfy the Court that 
raise amount of decree. there IS reason to believe that the amount 
of the decree may be raised by the mort- 
gage dr lease or private sale of such property, or 
thereof, or of any other immoveable property of the 
ment-debtor, the Court may, on his application, postpone 
the sale of the property comprised in the order for sale on 
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such terms and for such period as it thinks proper, to enable 0.21, r.83. 
him to raise the amount. 

(2) In such case the Court shall grant a certificate to 
the judgment-debtor authorizing him within a period to be 
mentioned therein, and notwithstanding anything contained 
in section 64, to make the proposed mortgage, lease or sale : 

Provided that all monies payable under such mortgage, 
lease or sale shall be paid, not to the judgment-deb tor^ but, 
save in so far as a decree-holder is entitled to set off such money 
under the provisions of rule 72, into Court: 

Provided also that no mortgage, lease or sale under this 
rule shall become absolute until it has been confirmed by the 
Court. 

(3) Nothing in this rule shall be deemed to apply to a 
sale of property directed to be sold in execution of a decree 
for sale in enforcement of a mortgage of, or charge on, such 
property. 

Alterations in the ruie : — 

1. The words, “ save in so far as a decree-holder is entitled to set off such money 
under the provisions of rule 72 ” in sub-r. (2), have been added to make it clear that 
where a decree-holder is entitled to a set-ofE under r. 72, ho should not be required to 
pay in the mqnies. A similar sjiving has been introduced into r. 84, sub-r. 2, and r. 85. 

Confirmation of sale by Court. — Where permission to raise the amount 
of decree by private sale has been granted to the judgment-debtor by two Courts in 
each of which there has been a decree passed against liim, it is enough if the sale is con- 
firmed by one Court : it is superfluous to apply to the other Court for confirmation of the 
same sale ( / ). 

Guardian and Wards Act 8 of 1890, s. ap. — A private alienation of i)ro- 
perty, though confirmed by thQ executing C ourt under this rule, is not valid, if such alien- 
ation is made by a guardian and the sale is not confirmed by the Court by which the 
gyardian was appointed (g). 

Decree for the enforcement of a mortgage. — This rule does not apply 
to a sale of property directed to be sold in execution of a decree for the enforcement of 
a mortgage. The reason is that in th© case of a mortgage-decree, the right of sale does 
not depend upon the attachment in execution, but is conferred by the decree itself {h). 

•Rateable distribution* — ^Money paid into Court under the proviso to sub-r. (2) 
is liable to rateable distribution under s. 73, as it is paid under a pending execution 

applioatioA (»). 


(/) Andampa v. Bhimrao (1896) 19 Bom. 689. 
iff) DMttaram v. Qangoram (18M) 23 Bom. 287; 
S0pu V. JHatriot Judge of Benares (1909) 31 


(A) Womda Khanum v. Raj Roop (1878) 3 Oal. 836. 
[t) Thiraviyam v. Lakshmana (1918) 41 Mad. 
616 ; Purshotamdass v. Surajbhartki (1882) 
6 Bom. 688. 
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84. [s. 306.] (1) On every sale of iffimoveable pro- 
iDoposit by pQTchaser and p®i^y tbe pcrson d.eclare^' ~ fio be f be pixr* 
re-sale on default. chaser shall pay immediately after such 

declaration a deposit of • twenty-five per 
cent, on the amount of his purchase-money to the officer 
or other person conducting the sale and, in default of such 
deposit, the property shall forthwith be re-soId. 

(2) , Where the decree-holder is the purchaser and is 
entitled to set off the purchase-money under rule 72, the Court 
may dispense with the requirements of this rule. 


Material Irregularity. — It has been held by the High Court of Allahabad 
that if the deposit of 25 per cent, is not made immediately, there is no sale, and that 
the property should be forthwith put up again and sold (j). On the other hand, it has 
been held by the High Courts of Calcutta and Madras that failure to deposit the 25 per 
cent, as required by this rule is no more than a “ material irregularity ” within the 
meaning of r. 00, which would render the sale voidable if substantial injury has resulted 
by reason of such irregularity (Jc), 

Sub-rule (a). — ^This sub-rule is new. See notes to r. 83, “Alterations in 
the rule.” 


85. [S. 307.] The full amount of purchase-money pay- 

able shall be paid by the purchaser into 
of Court before the Court closes on the fif- 

teenth day from the sale of the property : 

Provided that, in calculating the amoirnt to be so paid 
into Court, the purchaser shall have the advantage of any 
set-off to which he may be entitled under rule 72. 

**Shall be paid by the purchaser.*’ — The purchaser is bound to see that the 
money reaches the Court in time to satisfy the requirements of this rule. If the 
purchase-money is not received by the Court in time, it will not avail him to say that he 
had posted the money in time, for the Post Office is not the agent of the Court {1), 

Where the Court or office Is closed on the fifteenth day. — In such 
a case the payment may be made on the next day on which the Court or office is open. 
See General Clauses Act 10 of 1897, s. 10. 

Proviso — The proviso is new. See notes to r. 83, “Alterations in the rule.” 

86. [s. 308.] In default of payment within the period 

mentioned in the last preceding rule, the 
*“ •**'*"“ dcposit may, if the Cpurt thinks fit, after 
defraying the expenses of the sale, be 


(i) Inlizam v. Narain (1888) 5 All. 816 ; Amir 
B§gam v. Bank of Upper India, Ltd, (1908) 
30 All. 278. 


ik) Bhim v. Sarwan (1889) 16 Oal. 88 ; Venkata 
V. Sama (1891) 14 Mad. 227. 

(1) Ramchandra v. Belya (1898) 22 Bom. 415. 
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forfeited to the Government, and the property shall be re-sold, 
and. the defaulting purchaser shall forfeit all claim to the pro- 
perty or to any part of the sum for which it may subsequently 
be sold. 

Alteration in the rulea — The words *• may, if the Court thinks fit,” have 
been substituted for the word “ shall.” See notes below. 

Forfeiture of deposit to Government. — ^The old section provided 
that the deposit ** shall be forfeited to Government. ” This provision led to hardship 
in certain oases (w). To obviate any hardship that may arise, the words ” may, if the 
Court thinks fit,” have been substituted for the word ” shall.” It is no longer obligatory 
upon the Court to forfeit the deposit in every case. 


Notification on re-sale. 


87. [S. 309.] Every re-sale of immoveable property, 

in default of payment of the purchase- 
money within the period allowed for such 
payment, shall be made after the issue of a fresh proclama- 
tion in the manner and for the period hereinbefore prescribed 
for the sale. 


Fresh notification. — fresh notification is only necessary where the 
re-sale is in default of payment of the purchaec’money within the time allowed by r. 85, 
No fresh notification is necessary for a re-salo in default of payment of the 25 per cent, 
deposit required by r. 84 (w). 


88. [s. 310.] Where the property sold is a share of 

undivided immoveable property and two or 
prefcrenw. more persons, of whom one is a co-sharer, 

respectively bid the same sum for such 
property or for any lot, the bid shall be deemed to be the bid 
of the co-sharer.- 


See as to moveable property, r. 77, sub-r. (3) above. 

Co-sharer. — A defeasible title to a share s not sufiBcient to support a claim for 
pre-emption under this rule (o). 


89. [s. 310A-] (1) Where immoveable property has 

been sold in execution of a decree, any 
wit person, either owning such property or 

holding an interest therein by virtue of a 
title acquired before such sale, may apply to have the sale 
set aside on his depositing in Court, — 


m) see y. 25 Mad. 1 (e) ® 35 AU.' m 

n) WaUctbhan v. Pangwmi (1889) 12 Mad. 464. I 


o. 21. 

rr. 86-89." 
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for payment to the purchaser, a sum equal to five 
per cent, of the purchase-money, and 

for payment to the decree-holder, the amount 
specified in the proclamation of sale as that for 
the recovery of which the sale was ordered, less 
any amount which may, since the date of such 
proclamation of sale, have been received by the 
decree-holder. 

(2) Where a person applies under rule 90 to set aside 
the sale of his immoveable property, he shall not, \mless he 
withdraws his application, be entitled to make or prosecute 
an application under this rule. 

(3) Nothing in this rule shall relieve the judgment- 
debtor from any liability he may be under in respect of costs 
and interest not covered by the proclamation of sale. 

Alterations in the rule : — 

1, The words, “ any person either owning such property or liolding an interest 

therein by virtue of a title acquired before such sale,” have been substi- 
tuted for the words, “ any person whoso immoveable property has been 
sold.” See notes below, “ Who may apply under this rule.” 

2. The words, ” unless be withdraws his application,” and the words, ” or prose- 

cute,” in 8ub-r. (2) are new. See notes below under the head, ” Sub-rule 

( 2 ).” 

Application of rule to mortgage-decrees. — The transfer into this Code 
(see O. 34) of the sections of the Transfer of Property Act relating to decrees in 
suits on mortgage shows clearly that the provisions of the present rule apply to mort- 
gage-decrees as well. Hence a mortgagor whose immoveable property has been 
sold in execution of a decree for the sale of the mortgaged property passed under 0. 
34, r. 6, may apply under this rule to set aside the sale. As to the old section it was 
doubtful whether its provisions applied to mortgage decrees, the High Court of Calcutta 
holding that they did not (p), while the other Courts holding that they did (g). The 
Calcutta decisions are no longer law. 

Who may apply under this rule, — Under the old section^ the application 
lo set aside a sale could only be made by “ any person whose immoveable property 
has been sold ” under the chapter relating to execution. Those words, it was held, 
included — 

(1) the judgment-debtor, and 

(2) any person though not a party to the suit or decree (r) whose interests 

were affected by the sale. 


O. 21^ r.89. 

(&) 


(p) Kedar Nath v. Kali Chum (1898) 26 Oal. 703. 
(i) Raja Ram v. Ohunni Lai (1897) 19 All. 206; 
Kritlmaji v. Mahadw (1901) 26 Bom. 104 ; 


Mallikarjunadu v. Lingamurti (1902) 26 
Mad. 244. 

(r) SuoJuxnd v. Balaram (1910 88 Oal. 1, 6. 
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A person whose interests were not affected by the sale could not apply under that O, 2 1 , r*89. 
section (s). 

Under the present ruUf the application to set aside a sale of immoveable property 
held in execution of a decree may be made by — 

( 1 ) any person owning the property, or 

(2) any person holding an interest in such property by virtue of a title acquired 

before the sale. 

It is not a necessary condition that the interests of the applicant should be 
affected by the sale. 

“Any person either owning: such property or holding: an interest there- 
in by virtue of a title acquired before such sale”. — Under the old section the 
application to set aside a sale on deposit could be made by “ any person whose immove- 
able property has been sold.” Under the iircsent rule the application may be made by 
“ dny person either owning such property or holding an interest therein by virtue of 
a title acquired before such sale.” There is no doubt that a judgment-debtor who 
has not transferred his interest in the property sold in execution of the decree against 
him may apply under this rule as a “ person owning such property.” But the judgment- 
debtor may have transferred his interest in the property, and such transfer may have 
been made either before the Court-sale or after the Court-sale. This gives rise to the 
question whether a judgment-debtor who has transferred his interest in the property is 
entitled to apply under this rule either as a person “ owning the property ” or as a person 
” holding any interest therein.” 

A — if the transfer was made before the Court-sale ; 

B — if the transfer was made after the Court-sale. 

A, — First, as regards transfer before Court-sale, — Under the old section there was 
a conflict of decisions whether, if the judgment-debtor had transferred his interest in the 
property before the Court -sale, the transferee could apply under tliat section to have 
the same set aside. In Srinivasa v. Ayyathorai (t), for instance, it was held that the 
transferee could apply, whereas, the contrary view was taken in RamcJiandra v. Rakhyna- 
bai (u). Under the present rule it is clear that a transferee acquiring title before the 
Court-sale is competent to apply to have the sale set aside. 

B, — Next, as regards transfer after Court-sale, — A obtains a decree against J . In 
execution of the decree certain immoveable property belonging to J is sold to C for Rs. 

166. Subsequently, but before the sale to C is confirmed under r. 92, J sells the property 
to P for Rs. 600. It is clear that if J could apply under this rule to have the 
sale set aside on payment of the amount mentioned in the rule, the i^ecuniary benefit to 
him would bo great, for while the property was sold at the Court-sale for Rs. 166, it 
realized Rs. 600 at the subsequent private sale. Is J, the judgment -debtor, entitled to 
apply under this rule to have the sale set aside ? Is P, the purchaser at the private sale, 
entitled to apply under this rule ? It has been held by the Allahabad High Court (v), 
that neither the judgment -debtor nor the subsequent purchaser is entitled to apply 
under this rule. The ground of the Allahabad decision is that the present rule gives 
judgment-debtors a last chance of saving the property /or themselves and that it was no 
part of the Legislature’s intention that the property should be saved for persons to 
whom it might be privately sold after the Court-sale had taken place. The Madras 


U) Ramrkandra v. Rakhmabai (1899) 23 Bom. 450 ; I (u) (1898) 23 Bom. 450. 

Abdul V. Maiiyar (1903) 30 Cal. 425, 428. j (t») lahar Das v. Asaf Ali (1911) 34 All. 186. 
(0 (1897) 21 Mad. 416. 
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O, 21 1 r«89* High CJourt has held that the judgment-debtor is not entitled to apply {fjo), but that 
the subsequent purchaser is entitled to apply (as). The ground of the Madras decisions is 
that the judgment-debtor having parted with his interest in the property before the 
application under this rule and bo having no interest in. the property at the date of the 
application^ he is not entitled to apply under this rule, unless the sale to the subsequent 
purchaser was by an unregistered document in which case the judgment -debtor would 
continue to be the owner of the property and could as such owner apply under this 
rule (y). On the other hand, it has been held by the High Court of Bombay that the 
judgment -debtor is entitled to apply under this rule, but that the subsequent purchaser 
is not so entitled (z). The ground of the Bombay decision is that the sale to the auction 
purchaser being still unconfirmed, the judgment-debtor remains the owner of the property, 
and that he is therefore entitled to apply as a “ person owning the property within 
the meaning of this rule. As regards the ground of decision of the Allahabad High Court, 
the Bombay Court said that the object of the present rule was not only to preserve the 
property in the hands of the judgment -debtor, but also to save the judgment-debtor 
from monetary loss that might be occasioned to him if the property was sold at the 
auction-sale at an inadequate price. As regards the ground of decision of the Madras 
High Court, the Bombay Court observed that it was not necessary for the purposes of 
this rule that the judgment-debtor should own or have an interest in the property at the 
date of the application under this rule, and that it was sufiiciont if he owned the property 
or had an interest in it at the date of the Court-sale. The High Court of Patna has followed 
the Bombay decision {a). It is submitted that the view taken by the High Court of 
Bombay is the correct one. 

The present rule is not confined to transferees from the judgment-debtor. The 
words of the rule are any person either owning such property or holding an interest 
therein by virtue of a title acquired before such sale.” Therefore a co-heir (6) or a co- 
sharer (c) may apply under this rule. A person who has obtained a mortgage of the 
property before the Court -sale may also apply under this rule. But a person who has 
merely agreed to purchase the property cannot apply under this rule for a mere agree- 
ment for sale of immoveable property does not of itself create any interest in the 
property (d). Similarly a person who is out of possession of the property, and is 
litigating to establish his right thereto, is not entitled to apply under this rule (c). 

Deposit of five per cent. — ^This d^osit must bo made though the decree- 
holder may himself be the purchaser. The five per cent, is intended as a compensa- 
tion to the purchaser for his trouble- and disappointment for the loss of that which 
was, perhaps, a good bargain (/), 

Mistake in calculating amount to be deposited. — No sale will be set 
aside under this rule unless the whole amount specified in sub-r. (1) is deposited by 
the applicant within thirty days from the date of sale. If the full amount is not 
deposited within the aforesaid period, though it may be owing to a mistake on the part 
of an officer of the Court in calculating the amount, the sale cannot be set aside 


(w) Subharayadu v. Lakshminarasamma (1918) 38 
Mad. 776. 

(«) (1918) 38 Mad. 776, 777 supre^ Anantha v, 
Kunnanehand (1918) Mad, W. N. 101. 

(y) Sethuramasami v. Syed Mir Hussein (1919) 
42 Mad. 503. 

(t) Pandurang v. Govind (1916) 40 Bom. 567. 

(o) Dhanwanii v. Sheo Shankar (1919) 4 Pat. 
L. J. 840. 


6) See Abdui'\, Mateyar (1908) 30 Cal. 426. 
o) Tuhi Ram ^ IzzaLM (1908) 30 All. 192, 
195-196. 

(d) Mdhadeo^r. Vasudeo (1899) 28 Bom. 181. 

(e) Nand Kishore v. Paraoo~ Mian (1917) 

Pat. L. J. 676, 

if) Tirumal v. Syed Dastaghiri (1899) 22 Mad. 286; 
Chundi Charan v. Banks Behary JOal (1889) 
26 Cal. 449. 451-52. 
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atuier this the officer was charged by the CJourt to make the calculation 0«21fr«89» 

and to inf6tm\fi^|i-ttie9 as to the amount to be deposited (g). 

Less ‘‘received” by decree- holder. —The term “received” con- 

templates an aotu^ll receipt of the amount by the decree-holder. A mere payment into 
Cfourt of the sale-proceeds does not constitute receipt within the meaning of this rule {h). 

In determining what amount has been “ received ” by the decree-holder, the 
Court should not give credit to the judgment-debtor for any amount paid by a co- 
judgment-debtor who has not joined in the application under this rule (i). 

” For payment to the decree-holder ” — Rateable distribution. The 

expression “ decree holder ” in cl. (b) of sub-seo. (1) refers to that iierson alone for 
satisfaction of whose decree the sale had been ordered. It does not include other 
decree-holders who would have a right to claim rateable distribution out of the sale 
proceeds under sec. 73. It is therefore enough if the judgment-debtor deposits such 
amount as is sufficient to satisfy the claim of the decree -holder at whose instance 
the property was sold. It is not necessary that the amount deposited by him should 
be sufficient to satisfy decrees held against him by other decree -holders also (j). 

Further, when a judgment-debtor deposits in Court a sum sufficient to satisfy the 
claim of the person for satisfaction of whose decree the property was ordered to be sold, 
the other decree -holders are not entitled to a rateable distribution thereof under 
8. 73 (fc). 

5ub-rule (a).— Where a iierson applies to set aside a sale under this rule, and 
subsequently applies under r. 90, ho is not entitled to prosecute the apjdication made 
by him under this rule (1). But an application, though purporting to be made under 
r. 90, may not really be one under that rule, but one under s. 47 ; the provisions to 
sub-r. (2) do not apply to such a case (w). 

Court. The word “ Court ” in this rule means the Civil Court, and not, in the case 

of decrees transferred to the Collector for execution, the Collector {n). 

Sale of property by separate lots.— Where property is sold by separate 
lots in execution of a decree, it is not open to the judgment-debtor to apply under this 
rule to sot aside the sale of some only of such lots. The application must be to set aside 
the sale of all the lots (o). 

Ai 

Necessary parties* — The auction-purchaser as well as the decree-holder are 
necessary parties to an application under this rule. See the proviso to r. 92, sub-r. (2). 

Limitation. — The application under this rule must be made within 30 days 
Jrom the date of sale [Limitation Act, 1908, sch. T., art. 160]. The Court has no 
power to extend the time under s. 148 (p). The words “ date of sale mean the 
date on which the property is put up for sale and knocked down to the higliest 
bidder, and not the date on which the sale is confirmed [r. 92] (q). At the same 
time it is to be remembered that if for any reason the final bid remains unaccepted 

(0 Haiendra v. Nil Ratan (1896) 23 Cut 968. 

(»n) Rarihar Kant v. Rama Randu (X909) 33 Bom. 

698. 

(n) Fazal V. Mamur (1918) 40 All. 425. 

(o) Kripanath v. Iia7n lakami (1897) 1 C. W. N* 

703. 

(p) Chaudhry Rameshwar v. Chaadhry Sureth- 
M^ar (1917) 2 Pat. L. J. 164. 

(ff) Chowdhry Kem v. Qiani Roy (1902) 29 Oal. 

620, 631. 


io) Chundi Chaaun v. Banke Beiu^ Lai (1899) 
26 Cal. 449, dlstliigalnhiDg MaJebool v. Bazle 
Sabhan (I898^|re 0^ 609 ; Ugrah Loll 
V. Radha PerSEflS (18W18 Cal. 265. 

(h) Trimbak v. Ramchandra (189flA;23 Bom. 723; 


V. Radha Porshad (1891718 Cal. 265. 

(li) Trimbak v. Ramohandra (1899^; 23 Bom. 723; 

Karunakara v. Krishna (1916) 89 Mad. 429. 
(t) KaruTidkara v. Krishna (1916) 39 Mad. 429. 

( i) Oanssh V. Vithal (1912) 87 Bom. 387 : Pita 
V. Chmilal (1906) 31 Bom. 207. 

(k) Rami V. Faidnr ^1913) 40 Col. 619. 
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O. 21, for some days by the sale officer, the period of 30 days does not begin to run until 
rr. 89, 90. such bid is accepted by him (r). 

The words “may apply to have the sale set aside on his depositing in Court,” etc., 
show that not only the application, but also the deposit, should be made within 30 days 
from the date of sale («). At the same time it is to be noted that it is not enough to 
make the deposit within 30 days ; the application to set aside the sale should also be 
made within 30 days from the date of sale {i). 

Appeal. — ^The law as regards appeals from an order setting aside or refusing to set 
aside a sale passed on an application under the present rule is quite different from what 
it was under the Code of 1882. Such an order under the Code of 1882 [s. 310 A] was 
not appealable as an order, for it was not included in the list of appealable orders 
given in s. 588 of that Code [now O, 43, r. 1], But the order being one made in proceed- 
ings in execution (u), it was appealable as a decree, if the question as to whether the sale 
should be set aside or not was one between “ the parties to the suit or their representa- 
tives *’ within the meaninc of s. 244 [now s. 47] (v), and in such a case a second appeal 
also lay from the order passed in first appeal. And it was held that if the question was 
one between the judgment-debtor and the decree-holder, in other words, between the 
parties to the suit, it did not cease to be such merely because the auction-purchaser 
(not a party to the suit) was interested in the result (w). But where the question was 
one between a party to the suit on the one hand and the auction-purchaser on the other, 
there was a conflict of opinion as to whether an appeal lay from the order (x). In those 
cases, however, in which it was held that no appeal lay from the order, it was held that 
the party aggrieved might apply to the High Court for a revision of the order {y). Under 
the present Code, however, an order setting aside or refusing to set aside a sale [r. 92], passed 
on an application under this rule [r. 89], is appealable as an order, for it is included in 
the list of appealable orders given in O. 43, r. 1 [see cl. (j)]. The result is that under the 
present Code only one appealliea from such an order {z) [see s. 104, sub-s. (1), cl. (i), and 
sub-s. (2)]. But though only one appeal is allowed under this Code, the appeal lies in 
every case, and is not limited to cases in which the question was between the parties to 
the suit or their representatives. An auction-purchaser, therefore, can also appeal 
from the order. 


Dismissal of application for default. — Where an application under this rule 
is dismissed for default of appearance, and the Court refuses to restore it to the file, no 
appeal lies from the order refusing to restore the application (a). 

90 . [S. 311.] (1) Where any immoveable property has 

been sold in execution of a decree, the 
Application to Bet aside deciee-holder, or any person entitled to 
tarttyor^freud.”^ share in a rateable distribution of assets, 
or whose interests are affected by the sale. 


fr) Munshi Lai v. Ram Narain (1912) 35 All. 66. 
i«) Mahomed Akbar v.Sukhdeo (1911) IS CalL.J. 
467 ; Munna Lai v. Radha Kishan (1915) 
37 All. 691. See O. 21, r. 92 (2). 

Raoji V. BansUal <1919) 48 Bora. 786. 

Pita V. OAuni/oZ (1007) 81 Bom. 207, 214 
Mwlidhar v. Anandrao (1001) 26 Bom. 418; 
Srinivasa v. Ayyaihorai (1898) 21 Mad. 
410 ; Ph%d Chand v. Nursingh (1901) 28 
Cal. 78. In the last two cases, the decree 
holder himself was the purchaser, and It 
was held that he was a partjf to the suit. 
But see Bhagtoati v. Banwan, Lai (1909) 


(t) 


31 All. 82 [F. B.]. 

(m>) Pita V. Chunilal (1907) 31 Bom, 207 ; Harihar 
Kant V. Rama Panau (1909) 83 Bom. 698. 
(x) Krishna v. Sarasvaitda (1908) 31 Mad. 177 ; 
Maganlal v. Doshi (1901) 26 Bora. 631 ; 
Ba^ir-udrJHn v. Jhori Singh (1897) 19 
All. 140 ; Anandi Kunumri v, Ajuahia Noth 
(1908h#0 All. 379. 

(v) Maganlal v. DosM (1901) 26 Bom. 631 ; Ram 
Singh v. Salig Ram (1900) 28 All. 84. 
Asima^i v. SundaH (1911) 88 Cal. 889. 

Qhasiti Bibi v. Abdvl Sam^d (1907) 29 All. 696. 
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may apply to the Court to set aside the sale ou the groilnd of O« 2Iir.90. 
a material irregularity ‘or fraud in publishing or conducting 
it : 


Provided that no sale shall be set aside on the ground of 
irregularity or fraud unless upon the facts proved the Court is 
satisfied that the applicant has sustained substantial injury 
by reason of such irregularity or fraud. 


Alterations In the rule 

1. The words, “ or any person entitled to share in a rateable distribution” 

have been added to give effect to decisions under the old section. See 
notes below, “ Who may apply under this rule.” 

2. The words, ” any i^erson whose interests are affected by the sale,” have been 

substituted for the words “any person whose immoveable pro^ierty has 
been sold under this chapter.” The expression now substituted is 
what the Courts held in several cases was the meaning of the expression 
“ any person whose immoveable x^roperty has been sold.” See notes 
below “ Who may apply under this rule.” 

3. The words “ or fraud ” have been added after the word “ irregularity.” 

The addition of these words affects the right of appeal as will bo seen from 
the notes below under the head ” Fraud in publishing or conducting sale.” 

4. The words, “ unless upon the facts proved the Court is satisfied,” have been 

substituted for the words “ unless the applicant proves to the satisfaction 
of the Court.” This alteration has been made with a view to set at rest 
the doubts raised under the old section as to the evidence upon which the 
Court could act. See notes below, “ Unless upon the facts proved the 
Court is satisfied,” etc. 


Who may apply under this rule. — The only persons that may apply under 
this rule are — 

(1) the decree-holder ; 

(2) any person entitled to share in a rateable distribution of assets under s. 73 ; 

(3) any person whose interests are affected by the sale— an expression obviously 

of a^wider import than the expression “ a person holding an interest in 
the property sold ” used in r. 89 above (b). 

The words, “ any person entitled to share in a rateable distribution of assets ” did 
not occur in the old section, but it was held that the expression” decree-holder ’’inclu- 
ded such person (c). 


The expression “ any person whose interests are affected by the sale,” has been 
substituted for the expression “ any person whose immoveable propertv has been sold,’’ 
which occurred in the old section. The latter expression was construed as meaning 
“ any person whose interests are affected by the sale ” in the Full Bench case of Asm'u. 
tunniasa Begum v. Aahruff All (d), and this interpretation has now been substituted for 


^ 

(t) Ahdrd V. Tajazuddin a»14) 19 0. W. N. 

, 320, 828. 

^ 0 ) Lah^tniv,Kuttani (1887) 10 Mad. 67; OAoJbro- 
pofii V. DfuAi^i (1901) 24 Mad. 311 ; Bejoy 


Singh v. Hukum Chand (1902) 29 dal. 648; 
Ayudkia Prasad v. Nand Lai (1898) 16 All, 

818. . r F 

(d) (1688)' 15 Cal. 488. 492 
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O# 21 4 r,90. original expression, that expression being rather obscure* Where an application, 
therefore, is made by a person other than a decree-holder or one entitled to share in a 
rateable distribution of assets, that person must be one whoss iTitcTBsts arc affected by the 
eak. It* cannot be said of a person that his interests are affected by a sale of property, 
unless his title to the property or any part thereof is affected by the sale (c). A person 
who claims to be a purchaser of immoveable property from the judgment-debtor prior 
to attachment cannot apply under this rule, for the sale being prior to the attachment, 
his interest cannot be legally affected by the sale, though such person can apply under 
the preceding rule (/). But a person who claims to be the purchaser of a tenure prior 
to attachment from the judgment -debtor whose interest in the tenure has been sold 
in execution of a decree for its own arrears of rent, is entitled to apply under this rule, 
for his interests are certainly affected by the sale ((/). Similarly, where immoveable 
property has been sold in execution of a decree against the ostensible owner as his 
property, a person claiming to be the beneffcial owner is entitled to apply under this 
rule {h)t unless his right to the property is in dispute and a suit by him for a declaration 
of his right is still pending at the date of the application (i). But a co-sharer cannot 
apply under this rule, for his share does not pass under the sale ij). A purchaser at a 
Court sale, who seeks to set aside the sale on the ground that he was Induced by fraud to 
pay a larger price for the property, is not entitled to apply under this rule (fc), for though 
he may sustain injury by reason of the fraud, it cannot be said that his title to the property 
is affected by the sale. An attachment before judgment does not create any interest in 
the property attached ; therefore a person who has obtained an attachment before judg- 
ment is not entitled to apply under this rule (1). It is expressly provided by this rule 
that a x>©rson entitled to share in a rateable distribution of assets under s, 73 is entitled 
to apply under this rule ; a person, therefore, who is not entitled to a rateable distribution, 
as where the application for execution is not made until after the receipt of assets by 
the Court, cannot come in under this rule as a “person whose interest is affected 
by the sale” (m), *A reversioner entitled to succeed on the death of a Hindu 
widow is entitled to apply under this rule as a person whose interests are 
affected by the sale {n). 

Scope of the rule* — A sale held in execution of a decree can be set aside 
under this rule only if the following conditions concur : — 

1. There must be a material irregularity or fraud. 

2. The material irregularity or fraud must be in 'publishing or conducting the sale. 

3. The applicant must have sustained substantial injury, 

4. Such injury must have been caused by reason of the material irregularity or 

fraud. 

Material Irregularity in publishing or conducting sale.— The following 
are instances of material irregularity in publishing or conducting a sale in execution; — 

1. Omission to specify in the proclamation of sale the extent of the property 
to bo sold, or the revenue assessed on it ( o ), or the amount of income 


(e) Asmutunnissa Begum v. Ashruff AH (1888) 
15 Oal, 488, 491-492. 

(/) (1888) 16 Cal. 488, supra ; Subbarayadu v. 

Psdda Subbarazu (1893) 16 Mad. 476. 
(g) Aubhoya Dasai v. Pudmo Lochun (1895) 22 
Cal 802 

(A) Abdul ' Qafii v. Dunne (1893) 20 Cal. 418; 

Timmana v. Mahabala (1896) 19 Mad. 167. 
(i) Hardwari Lai v. Salamat-ul-lah Khan (1916) 
38 All. 358. 


(j) Bisheshar Kuar v. Hart Singh (1883) 6 All. 42. 

(k) Biro Mohun v. Bai Utna Nath (1898) 20 Cal. 

8, 19 1. A. 164. 

(0 Jogendra v. Monmotha (1013) 17 C. W. N. 80. 
(»n) Kathireaan v. Ramasami (1014) 27 Mad. L. 
J. 302. 

(n) Bnj Kishore v. Pratab (1919) 4 Pat. L. J. 360 . 
( 0 ) Aihappa v. Ramakrishna (1898) 21 Mad. 61; 
Madarsah v. PeUaniapva (1900) 23 Mad. 
028. 
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derived from it, or the incumbrances to which the property is subject ( 73 ) 0 91 r QfL 
see r. 66 of this Order. u. , r.yu* 

2. Misstatement of the value of the property or of Government revenue in the 

proclamation of sale such as is calculated to mislead intending bidders (q), 
see r. 66 of this Order; 

3. Omission to affix a copy of the sale proclamation as required by r. 67 of this 

Order (r). 

4. Omission to have a drum beaten as required by r. 67 of this Order read with 

r. 64 ( 5 ). 

6. Holding a sale of immoveable property before the expiration of 30 days from 
the date on which the copy of the proclamation has been affixed on the 
Court-house of the Judge ordering the sale (t) : see r. 68 of this Order. 

6. Non-specification of the hour to which a sale is adjourned (u) : see r. 69 ot 

this Order. 

7. Omission to issue afresh proclamation where a sale is adjourned for more 

than seven days (r), unless the proclamation has been waived (w). Whore 
sale proclamation had been issued at the instance of the judgment-debtor 
six times, and a fresh proclamation was subsequently issued notifying that 
“ in the absence of any order of postponement, the sale would be held at 
the monthly sales commencing on 13th July 1903 at Monghyr,” but the 
monthly sales did not begin until 17th July owing to the absence of the 
presiding ofticer from the station, and the sale in question was held on 20th 
July iti the course oj the monthly aalea^ without a fresh proclamation 
their Lordships of the Privy Council expressed the opinion that in holding 
the sale on 20th July, the Court did not act in contravention of the pro- 
visions of the Code, and that there was no irregularity in publishing the 
sale, and held that assuming there was irregularity, there was no evidence 
of substantial injury, and that the sale was therefore valid (a;) ; see r. 69 
of this Order. 

8. Default in payment of the deposit of 26 per cent, as required by r. 84 of 

this Order (y). See notes to r. 84. 

9. Omission on the part of the plaintiff to have a guardian ad litem ax:)pointcd 

of a defendant, where ajter decree, but before sale, the defendant has been 
adjudged to be of unsound mind (s) : see 0. 32, r. 16. 

10. Where property belonging to a judgment-debtor was attached, and the 

judgment -debtor died pending the attachment leaving a widow and a minor 
son, but no notice of the subsequent proceedings in attachment was served 
on any person representing the minor ; further, though the property con- 
sisted of 109 mouzahs, the proclamation of sale was read out without beat 
of drum in one only of the mouzahs, and affixed to a tree in that village ; 


ip) Moti Laid v. Bhawani (1902) 6 C. W. N. 836. 

iq) Saadatmind v. PhtU Kvur (1898) 20 All. 412, 

25 I. A. 146 ; Mahabir Pmhad. v. Olpherts 
(1888) 9 Cal. 666, 10 I. A. 25 ; Qird?iaH 
Sinfjh V. Hufdeo Narain (1876) 26 W. 11. 
44, 3 I. A. 280 ; Umadi v. Sri Raja Velu- 
/X „ i?o/<(1918)38Mad. 387. 

(r) Nam Kumar v. Golam Chunder (1891) 18 
, , Cal. 422. 

(«) THmbak v. Nana (1886) 10 Bom. 504 ; Oopi 
Chani v. Benarsi Das (1919) 1 Lah. L. G. 
107.199-200. 

(0 Tasadduk v Ahmad (1894) 21 Cal. 66, 20 


I. A. 176. 

(m) Sumo Moyee v. Dakhina (1897) 24 Cal. 291 ; 
Bkikkari v. Surja Moni (1901) 6 C. W. N. 
48. 

(v) Qopeo Nath v. JAichmeeput 0878) .8 Cal. 642. 
{w) Bipin Behari Mitra v. Jatuidranalh (1910) 
87 Cul. 897. 

{x) Bang Lai Singh v. Ravatieshwar (1911) 89 Cal. 
26, 38 I. A. 200. 

(y) Ahmad Bakhsh v. Lalta (1906) 28 All. 238 ; 

Bhim Singh v. Sarunn (1889) 16 Cal. 33. 

(z) Narayana v, KaHanwamdaram (1896) 19 Mad. 

219. 
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0.21, r.90. and further, the proclamation did not specify the encumbrances to which 

the propeHy was liable, but stated merely the annual profit income and 
the v«^lue of the property, and the property was sold at a gross under- 
valuation, their Lordships of the Privy Council held that the above irregula- 
rities were all material irregularities, and they accordingly set aside the 
sale (a). 


It is to be noted in this connection that if the act or omission complained of amounts 
to a material irregularity^ the sale is not void, but voidable. Being voidable, it is liable 
to be set aside under this rule on the application of any of the persons mentioned in 
the rule. But it is important to note that it will not be set aside unless it is proved 
that substantial injury has resulted from the irregularity : see the proviso to the rule. 
But where the act or omission complained of amounts to an illegality , it renders the sale 
void ab initio, and no proof of injury is required. In cases (3), (5), (8) and (0) above# 
it was contended that the omission complained of amounted to an illegality, and 
that the sale was therefore void ab initio, and that it should therefore be declared 
void without proof of substantial injury. But it was held that the omission 
amounted to a material irregularity only, and that the sale was not void but 
voidable only, and it could not therefore be set aside unless substeintial injury 
was proved. For instances of sales void ab initio, see notes to s. 65, “ Sale when 
void and when voidable,” p. 181. See also notes to s. 47, p. 123, case (4), and notes to 
O. 21, r. 22 “Consequences of omission to give notice,” p. 572, and “Notice to 
wrong person,” p. 572. 

**Publishiilg or conducting the sale*'.— This rule applies only where an 
irregularity has been committed in publishing or conducting the sale. Hence this rule 
does not apply, if the sale is sought to be set aside on the ground that the decree in exe' 
cution of which the property was sold was obtained without service of summons on 
the judgment-debtor (6), or that it was obtained by fraud (c), or that the Court that sold 
the property had no jurisdiction to sell the same (d), or that execution of the decree 
was time-barred (e), or that the property sold in execution was not saleable property 
within the meaning of s. 60 (/). None of these cases involves any “ irregularitv in 
publishing or conducting the sale.” In all these cases the remedy of the party seeking 
to set aside the sale is by a regular suit. 


Irregularity In attaching: property.-— The question whether an irregularity 
in atUicUng the property, as where the attachment is not properly notified, is an irregula- 
rity in “ conducting the sale ” within the meaning of this rule, was left open by the Judi- 
cial Committee in the undermentioned case (g). In a recent case, the High Court of 
Allahabad held that the omission to attach immoveable property prior to sale amounts to a 
material irregularity in ” conducting the sale.” ” An attachment,” it was said, “ is a 
step towards the sale of the judgment-debtor’s property ” (h). On the other hand, 
in a case decided under the Code of 1869, the High Court of Bengal expressed the opinion 
that an attachment is not an essential preliminary in sales in execution of decrees : it is 
merely a measure for the protection of the decree-holder and the purchaser of the pro- 
perty, and the absence of attachment is not, therefore, an objection which the judg- 
ment-debtor is competent to raise (♦). If it be true, as observed by Mahmood, J., that 


(а) Krishna Psrshad v. Motichand (1918) 40 Cal. 

686. 40 I, A. 140. 

(б) Net Lai v. Sheikh Kareem (1896) 23 Cal. 686, 

689. 

(c) Khagendra v. Pran Nath (1902) 29 Cal. 395, 

29 I. A. 99. 

(d) Shirin v. Agha Ali Khan (1896) 18 All. 141, 

146. 

( 0 ) Cfangatftra v. Rathabi (1883) 6 Mad. 237 


(J) Ramchhaibar Misr v. Bechu Bhagat (1886) 7. 
All. 641 ; Umed v. Joe Ram (1907) 29 All. 
612, 614, 

(l7) Macnaghien v. Mdhabir Pershad (1883) 9 Cal. 
666, 660, 10 I. A. 26. 

ih) Sheodhyan v. Bholanath (1899) 21 All. 811. 

(i) Sharoda Moyee v. Wooma Moyee (1867) 8 W. E. 
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the i^presflion ** conducting the sale ” does not refer to anything done antecedent to the 0-21, r.90» 
order of sale (j), it is difficult to see how the omission to attach can be said to be an 
Irregularity either in publishing or in conducting the sale. It has been recently held by 
the High Court of Bombay that a sale without an attachment is void ah initio {k), 

Fraud In publishing or conducting sale. — ^The words ** or fraud are 
new. The present rule reijuires that an application to set aside a sale on the ground 
of fraud in publishing or conducting the sale must be made under ihU rule. In the 
absence of these words in the corresponding s. 311 of the Code of 1882, it was held that 
an application to set aside a sale on the ground of fraud could only be made under s. 244 
[now 8, 47], Had it not been for the newly added words ** or fraud in this rule, such 
applications would have to be made under s. 47 of this Code. The result would then 
have been, as under the Code of 1882, that a second appeal would lie from an order made 
on such applications, for an order made under s. 47 has the force of a decree (s. 2), and 
every decree is open to second appeal, subject, of course, to the provisions of ss. 100-102 {1). 

The effect of adding the words “ or fraud into the present rule is to transfer applica- 
tions setting up fraud in publishing or conducting the sale from s. 47 to the present rule* 

The result is that rho second appeal will now lie from an order made on such applications, 
whether the order be one setting aside the sale or refusing to set aside the Sale, for the 
order is no longer one under s. 47, but one under r. 92, and only one appeal lies from an 
order made under r. 92 (m) [soo O. 43, r. 1, cl. (j), and s. 104, sub-s. (2)]. It will thus 
be seen that the object of the Legislature in requiring applications to set aside a sale 
on the ground of fraud in publishing or conducting the sale to be made under the present 
rule, instead of under s. 47, is to exclude the right of second appeal from orders made 
on such applications with a view to bring proceedings on suoli applications to a speedy 
termination. But though only one appeal is allowed, an appeal now lies in every case 
from an order made under this rule and r. 92, even at the instance of an auction-purchaser 
though ho may not be a party to the suit in which the sale was hold. See notes to s. 47, 

“ Execution-purchaser,’* ill. (a), p. 132. 

It may here be observed that in a large majority of reported cases in which applica- 
tions were made to set aside a sale on the ground of fraud in publishing or conducting the 
sale, the applicant was the judgment-debtor, and the fraud alleged was that the decree- 
holder had fraudulently kept liim in the dark by omitting to serve him with the writ 
of attachment (r. 54), and that no copy of the proclamation of sale was affixed on the 
property so as to inform him of the execution proceedings. In all these cases it was 
further alleged that the fraud first became known to the judgment-d^bto^ when the 
auction-purchaser instituted proceedings to recover possession of the property. In soine 
of these oases, again, the auction-purchaser was charged with collusion With 
holder in perpetrating the fraud upon the judgment-debtor (n), The obietetvattohh of 
their Lordships of the Privy Council in Lalla Bunseedhur v. Koonwar Bindeseree (o) h^ve 


(j) Ttamahhaihar Misr v. Bechu Bhagat (1885) : 
All. 641, 646. 

(*) Sorabji v. Kola (1911) 86 Bom. 156. 

(0 Nemai Chand v. Deno Nath (1808) 2 C. W. N 
691 ; Bhubon Mshun Pal v. Nunda La 
(1899) 26 Cal. 324; Hira Lai Ghose v 
Chundra KarUo Qhoss (1899) 26 Cal. 639 
la all these cases It was held that a seconc 

/ V „*PTeiil would lie. 

(m) Mania Bnx v. Ragkubar (1918) J 
Pat, li. J . 645 ; Skeo Prasad v. Premru 
Kunwar (1918) 40 All. 122. 

(n) Qolam Ahad v. Judhigter (1903) 30 Cal. 142 

Charan v. Kali Praaanm (1899! 
26 Cal. 727, 782 ; WoMd^un^nissa V, Oir 
dhan am) 27 All. 702, 708 (appllcatioi 
to set aside sale on ground of fraud ajtei 


confirmation of sale) ; Nemai Chand v. Deno 
Nath (1898) 2 C. W. N. 691 ; Blwlm Mohun 
Pea V. Nunda Lai (1899^26 Cal. 324 ; Nira 
Lai Qhose v. Chundra Kanto Qhose (1899) 
26 Cal. 639 (cases raising question of second 
appeal from order on application to set 
aside sale on ground of fraud) : Prosunno 
Kumar v. Kali Das (1892) 19 Cal. 683, 19 
I. A. 166 ; Sadha v. Abhmandan (1904) 
26 All, 101 ; Gaya Prasad v. JtandMr Siniin 
(1906) 28 AU.681 : Mathura Das ' 

<1002) 24 All, 239 { 
won# (1901) 2$ AM. 47$ 
tion M a suit to set sildl OH 
izjrQUiiai^ fraud). 

(o) (1866) 10 I. A. 4$4, 473-474. 
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O. 21, r.90. a material bearing on the question now under consideration (p). In that case their 
Lordships said that where a sale is impeached on the ground oi fraud, a difference must 
be made between an innocent purchaser and one tainted by the fraud which has brought 
about the execution sale. “ The question is, in the former case, which of two innocent 
parties shall suffer : in the latter, whether he who has wronged the other party shall 
be allowed to enjoy tho fruits of his wrong-doing. A Court exercising equitable juris- 
diction may withhold its hand in the one case, and yet set aside the sale with or without 
terms in the other.” 

A charge against a decree-holder that he and those who acted in concert with him 
have acted in such a manner as to prevent the best price from being obtained does not 
of itself amount to a charge of fraud wdthin the meaning of this rule, A obtains a decree 
against B, and obtains leave to bid at the auction sale. A then enters into an agree- 
ment with a third person that if that person would not bid at the sale, A would sell the 
property to him if A should become the purchaser. Tho property is put up for sale and 
purchased by A. The agreement does not constitute a fraud within the meaning of 
this rule, though it may have discouraged competition at the auction (g). In a recent 
case Sir Lawrence Jenkins, C. J., said ; “ The word ‘ fraud * is very loosely used in this 

class of cases [that is, cases under r. 90] : any irregularity is taken to bo fraud with the 
consequences that such a finding involves. But a finding of fraud should be reserved 
for that which is dishonest and morally wrong : and it is not sufficient to come to a vague 
finding of fraud : actual fraud must be established ” (r). The Patna High Court has 
recently held that where after the publication of the sale proclamation, the decreC'holder 
agrees wdth the judgment -debtor not to hold the sale if payment was made within a 
specified time, and he then proceeds to sell the property in contravention of the agree- 
ment, it amounts to fraud in the matter of the conduct of the sale within the meaning 
of this rule («). 

Substantial Injury. — Material irregularity or fraud standing by itself 
is no ground for setting aside a sale. There must he substantial injury occasioned by 
the irregularity or fraud (^). The substantial injury alleged by the applicant must be 
proved : it cannot be assumed from the mere fact that there was a material irregularity 
or fraud in publishing or conducting the sale. The mere fact that there was a material 
irregularity or fraud in publishing or conducting the sale, will not justify the Court 
in assuming that substantial injury has thereby been caused. Hence although an appli- 
cant under this rule may prove material irregularity, such as non-specification of Govern- 
ment revenue in the proclamation of sale (w), or inadequate description of the property 
sold (v), or the holding of the sale before the expiry of the period prescribed by r. 08 
of this order {^w), the sale will not be set aside, unless it is proved that had it not been for 
the irregularity the propei*ty would have realized a substantially larger price than what 
it did at the sale. The same rule applies where the sale is impeached on the ground of 
fraud. 

** Unless upon the facts proved the Court Is satisfied that the applicant 
has sustained substantial Injury by reason of such irregularity or 
fraud " — These words form part of the proviso to the rule. The language of the 


(p) Par«*A Nath v. UaH Chcoran (1911) 88 Cal. 
622, 626. 

(o) Mahomed Mira Ravuther v. SavaH Vijaya 
Raghunadha (1900) 23 Mad. 227, 27 1. A. 17. 
(f) Pareth Nath v. Hart Charan (1911) 88 Cal. 
622, 626. 

(«) Sheikh Maula Bux v. Ragkuhar (1918) 8 Fat. 
I.. J. 646. 


it) Harbana Lai v. Kundan Lai (1800) 21 All. 140. 

(u) Macnagbten v. Mahabir Pershad (1883) 0 Cal. 

668, 10 I. A. 25. 

(v) Arunaohellam v. Arunachellam (1880) 12 Mad. 

19. 15 I. A. 171. 

(w) Tasadduk v. Ahmad (1894) 21 Cal. 66, 20 I. A. 

176. 
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proviso to this rule differs from the language of the proviso to the corresponding O. 21# r«90* 
section 311 of the Code of 1882, which ran as follows : — 

“ But no sale shall be set aside on the ground of irregularity unless the applicant 
nrores to that he has sustained substantial injury by reason of 

such irregularity/* 

The words “ unless upon the facts proved the Court is satisfied ’* have been substi- 
tuted for the words “ unless the applicant proves to the satisfaction of the Court./’ We 
proceed to note the object and effect of the alteration in the language of the proviso. 

Suppose that an applicant under this rule proves “ material irregularity ” or fraud.' 

Suppose, further, that he proves gross inadequacy of price realised at the sale, in other 
words, he proves “ substantial injury.'' Is this sufficient to entitle him to succeed under 
this rule ? The answer is that it is not : he must further prove that the inadequacy 
of the sale price has been caused “ by reason of ” the material irregularity or fraud. 

Now there are two possible modes in which this may be proved, namely : — 

(а) by direct evidence, that is, by evidence connecting the material irregularity 

or fraud with the inadequacy of price as cause and effect : or 

(б) by circumstantial evidence, that is, by evidence of circumstances which will 

warrant the necessary or at least reasonable inference that the inadequacy 
of price was the result of the irregularity or fraud complained of. 

In Taaadduh v. Ahmad (a;), where a sale was sought to be set aside under the corres- 
ponding s. 311 of the Code of 1882 on the ground that it was held before the expiration 
of 30 days from the date of the proclamation [r. 68], their Lordships of the Privy Council, 
after referring to that section, said : — 

“ In the application of that section [that is, s. 311] it was incumbent on the [appli- 
cants] to have ijroved that they suatiained substantial injury by reason of such irregula- 
rity. They gave no such evidence, and it would be extremely improbable that injury could 
have happened from the non-compliance with the strict letter of s. 290 [now r. 68]. 

Their Lordships cannot accept the judgment of the Judicial Commispioner that loss is 
to be inferred from the mere fact that a sale was held without full compliance with the 
provisions of s. 290 [now r. 68], The section [that is, s. 311] clearly contemplates direct 
evidence on the subject.” 

Pvelying on the above passage, it was held by the High Court of Allahabad that 
to succeed under that section the applicant must prove a grossly inadequate sale-price 
resulting from a material irregularity, and that the co-oxistence of an irregularity and 
an inadequacy however gross in the sale-price was not sufficient in the absence of direct 
evidence to establish a casual connection between the irregularity and the inadequacy. 

In other words, the applicant must connect the irregularity with the inadequacy of price 
as cause and effect by means of direct evidence (y). On the other hand, it was held by the 
High Courts of Madras (z) and Calcutta (a) that the fact that the inadequacy of price 
fetched at the sale was the result of the irregularity complained of might be established 
either by direct evidence, or it might be inferred when such inference was reasonable 
from the nature of the irregularity and the extent of the inadequacy of price. As regards 
the word ** direct evidence ” in the passage cited above, it was observed by the High 


(a;) (1894) 21 Cal. 66 , 20 I. A. 176. 

Cv) Jimn NtUh V. Makund (1896) 18 All. 87 
/ X Ti- X* ^han (1896) 18 All. 141 

i*) VetucaUisubbaraiya v. Esmindwr of Karveti 


nagar (1897) 20 Mad. 169. 

(a) SheonUton v. Net Loll (1008) 30 Cal. 1 ; Mdha- 
bir Perahad v DJmnukdkari (1004) 31 Cal. 
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O. 21 r.90. Calcutta that what their Lordfibipa intended to say by using those words was 

that there must be evidence showing that substantial injury was the necessary result 
of the irregularity complained of (6). 

The distinction between the Allahabad decisions on the one hand and the Madras 
and Calcutta decisions on the other, may be explained by an illustration. In execution 
of a decree obtained by A against B, B'a one-fourth share in certain property is sold for 
Rs. 200. B seeks to set aside the sale alleging that the property was sold at an adjourned 
sale, that no hour was fixed for the sale as required by r. 69, that consequently there 
were only three bidders at the sale, and that owing to that circumstance the property 
fetched the grossly inadequate price of Rs. 200. It is proved that the hour to which the 
sale was adjourned was not fixed ; in other words, material irregularity is proved. Sub- 
stantial injury is also proved by evidence of the sale of a share smaller than one-fourth 
of the same property for Rs. 4,000. The fact that there were only three bidders is also 
proved. In such a case, the High Courts of Madras and Calcutta would, under the old 
section, set aside the sale on the ground that the paucity of bidders could> reasonably be 
ascribed to the non-specification of the hour, and the low price could reasonably be in- 
ferred from the fact of the paucity of bidders (c). But the High Court of Allahabad 
would not set aside the sale on a mere inference such as the above. It would require 
direct evidence to show that the paucity of bidders was due to the non-specification of 
the hour, and that the inadequacy of price was due to paucity of bidders. 

The words “ unless upon the facts proved the Court is satisfied ” have been substi. 
tuted in the proviso to give effect to the Madras and Calcutta decisions. What is neces- 
sary under the proviso is that the Court should be satisfied that the applicant has 
sustained substantial injury by reason of the irregularity or fraud complained of, and 
the Court should be satisfied upon the facts proved before it. It is no longer necessary 
to connect the irregularity (or fraud) with the inadequacy of price as cause and effect 
by means of direct evidence. 

Necessary parties. — The decree-holder is a necessary party to an application 
under this rule (d). But beneficial owner is not, and a sale can be set aside although 
Iiis benamidar only is a party (e). Under the Code of 1 882 there was a conflict of opinion 
as to whether an auction purchaser was a necessary party to an application under the 
corresponding s. 311 (/). Under the present Code he is clearly a necessary party ; see 
the proviso to r. 92, sub-r. (2). 

Waiver and estoppel. — If the judgment-debtor lies by, and knowing of an 
irregularity or fraud allows the sale to proceed without objection, he will be estopped from 
impeaching the sale on the ground of irregularity or fraud though substantial injury 
has been caused, “ It would be very difficult indeed to conduct proceedings in execu- 
tion of decree by attachment and sale of property, if the judgment-debtors could lie 
by and afterwards take advantage of any misdescription of the property attached and 
about to he sold, which they knew well, but of which the execution-creditor or 
decree-holder might be perfectly ignorant, that they should take no notice of that, 
allow the sale to proceed, and then come forward and say the whole proceedings were 


(b) Sumo Moyes v. Bakhim (1897) 24 Cal. 291. 
c) Sumo Moyeo v. Dakhina (1897) 24 Cal. 291 ; 
Vfkkatasubbaraya v. Zamindar of Kave- 
tinagar 0897) 20 Mad. 159. Distinguish 
' Mahafiit Pershad v. Dhanvkdtutri 1904) 
%1 Oal. 815 


id) AH Oauhar v. Bansidar (1893) 15 All, 407, 

(e) Baroda v. Chundor Kanta (1902) 29 Cal. 682. 
if) Karamat v. Mir AH (1891) All. W. N. 121 ; 
Surendra Mokini v. Amaresh Chandra 
(1912) 39 Oal. 687 ; Monajjudi T. Toam 
Mandal (1911) 39 Col. 881. 
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vitiated ** (i;); But the fact that a judgment -debtor, who applies under this rule to set O. 2 1 * T«90« 
aside a sale on the ground of irregularity, had applied before for an adjournment, and 
did not in that application make any mention of the irregularity, does not create an 
estoppel. There could bej^no occasion for making mention of the irregularity in an appli- 
cation for adjournment (A). 

Whare no application Is made under this rule. — It is provided by r. 92 
below that if no application is made to set aside a sale under the present rule, an order 
will be made confirming the sale, and once such an order is made, no suit will lie to set 
aside the order (»). 

Objections not taken In application. ^The Court should not consider objections 
not expressly taken in the application (ii). 

Limitation.— An application under this rule must be made within 30 
days from the date of sale [Limitation Act, 1908, sch. i, art, 166]. But where the irregu- 
larity affecting the sale has by the fraud of the decree-holder or Other parties to the 
sale been kept concealed from the judgment -debtor, he is entitled to apply under this 
rule, whether the sale has been confirmed or not, and the time for making the appli- 
cation is to be computed from the date when the fraud first became known to him {j)» 

A suit to set aside a sale must be instituted within one year from the date of the 
confirmation of the sale [i6., art. 12, cl. (a)]. 

The only point of distinction as regards procedure and limitation between the old 
law and the new law is this, that while under the Code of 1882 the application to se^ 
aside a sale on the ground oi fraud in publishing or conducting a sale was to be made 
under s. 244 [nows. 47], and the period of limitation for the application was 3 years from 
the date of the sale {k), such application must now be made under the present rule, and 
the period of limitation is 30 days from the date of the sale. In other respects the law 
is not altered, Under the old law also, if the fraud did not become known to the appli- 
cant until after the expiration of 3 years from the date of the sale, he could apply after 
that period, provided the application was made within three years from the date the 
fraud first became known to him {1), And where the application to set aside a sale 
alleged fraud in publishing or conducting the sale, it could be made even after 
confirmation of the sale. The right to proceed by an appUcaiion was not gone merely 
because the sale was confirmed : a regular suit was not necessary, nay, a regular suit, 
it was held, was barred by the provisions of s. 244 (w), as, it is conceived, it would 
now be barred by the provisions of this rule read with s. 47. 

Appeal, — -An appeal lies from an order under this rule and rule 92 setting aside or 
refusing to set aside a sale [0. 43, r. 1, cl. (j)]. But no second appeal lies from the order 
of the first appellate Court : see s. 104, sub-sec. (2), and notes above under the head 
“ Fraud in publishing or conducting sale.” Nor does an appeal lie trom the order of 
the first appellate Court under the Letters Latent (w). 


(g) Aruiwchtgium v. ArunachAUam (1889) 12 Mad. 
19, 16 I. A. 171 ; Qirdhari Singh v. Hurdeo 
No/rain (1878) 8 I. A. 230 ; Umadi v. Sri 
Raja Vdfmti (1913) 88 Mad. 887 ; Behan 
Singh v. Mukat Singh (1906) 28 All. 278 ; 
Uttam Chandra v. Khelra Noth (1902) 29 
Cal. 677. 

ih) Roman y, Kurdiayan (1894) 17 Mod. 804. 

0) See Singh v. Sarwan (1889) 16 Cal. 83, 

(ii) Barbansv^ Kundan (1898) 21 All. 140 ; Gopi 
OUnd V. Benarai Daa (1919) 1 Lah. L.J. 
197. 

0) Moh^o Narain v. QopaX (1890) 17 Cal. 769 
£5* B*] ; Golam Ahad v JuaMaUr (1908) 
80 Cal. 142, 168. 


(ifc) Limitation Act, 1908, sch. I., art. 181 ; Netnai 
Chand v. Deno Nath (1898) 2 O. W. N. 091 : 
Heera Lai Ohoae v. Chundra Kanto Ohoae 
(1899) 26 Cal. 639. 

(l) Sira Lai Qhoae v. Chundra Kanto Ohoae (1899) 

26 Cal. 589, 542, 646 (where the 

application to set aside the sale was made 
about 12 years after the date of tne sale). 

(m) Durga Charan v. Kali Praaanna (18Qm 26 Cal. 

727 ; Golam v. Judhiater (1903) 80 Cfal. 142 ; 
Wahilhun-niaaa v, Oirdhari (106) £7 All. 

702. 

(n) Naim^uUah v. Ihaan-uUdh (1892) 14 AU. 226 

[F. B.] ; Pian Lai v. Madan Lai (1916) 89 
All. 191. 
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O. 2 1 9 No appeal lies from an order refusing to restore to the hie an application made 

rr. 90 * 92 . under this rule and dismissed for non-appearance of the applicant (o). 

Appeal to the Privy Council. — See notes to r. 02 under the same head. 

91. [s. 313.] The purchaser at any such sale in exe- 

cution of a decree may apply to the Court 
to Set aside the sale, on the ground that the 
SiJSwwelntolSrt. judgment-debtoT had no saleable interest 

in the property sold. 

^ Scope of the role. — This rule enables the Court to relieve a purchaser on 
the ground that .the judgment-debtor had no saleable interest in the property. It dpes 
rtot apply where a sale is sought to be set aside by an auction-purchaser on the ground 
that ho hod been induced by misrepresentation or concealment to buy the property for 
more than its real value (p). The remedy of the purchaser in such a case is by a regular 
suit. As to return of purchase-money when a sale is set aside on the ground that the 
judgment-debtor had no saleable interest, see r. 93 below. 

Saleable interest. — This rule applies only where a judgment -debtor has 
no saleable interest at all. Hence the rule does not apply if the judgment-debtor has 
even a partial interest in the property sold (7), however small that interest may bo. In 
other words, a purchaser is not entitled to have a sale set aside under this rule on the 
ground that the judgment -debtor had a saleable interest in a very small portion of the 
property, and had no saleable interest in a major portion of the property (r). 

For the purposes of this rule, a mortgagor has a saleable interest in the mortgaged 
property, even though a decree has been obtained by the mortgagee for the enforcement 
of the moitgage («), and although the amount due under the mortgage may exceed the 
value of the property (t). 

Necessary parties. — See the proviso to r. 92, sub-r. (2). 

Limitations, — ^Tho application under this rule must be made within 30 days 
from the date of sale : Limitation Act, 1908, sch 1, ai-t. 166. 

Appeal. — An appeal lies from an order setting aside or refusing to set aside a sale 
made under this rule and rule 92 [O. 43, r. 1, cl. (3)3. 

Withdrawal of purchase-money by auction-purchaser from Court. — 

See notes to 8 151, case (bb). 

92. [Ss. 312, 314.] (1) Where no application is made 

under rule 89, mle 90 or rule 91, or where 
such application is made and disallowed, 
.bfSute'J.Xaltasidl®”™® the Court shall make an order confirming 
the sale and thereupon the sale shall be- 
come absolute. 

(2) Where such application is made and allowed, and 
where, in the case of an application under rule 89, the deposit 


(o) Jiing Bahadur v. Mdhadeo Prosad (1904) 81 
Cal 207. 

ip) Durga Smdari v. Qwmda ( 1884) 10 (Jal. 868 ; 
Biri Mohan v. Bai Uma Nath (1898) 20 
Oal. 8,19 1. A. 154 iShMgobinda v. Dhanvk- 
dhoH (1913) 19 0. W, N. 1291. 


(q) Ram Coomar v. Shushee (1883) 9 Cal. 626 ; 

Ram Narain v. DuMrkanOth (1900) 27 Oal. 
264. 

(r) Sonaram v. Mohiram (1901) 28 Cal. 286. 

(n) Protap Ohunder v. Panioty (1883) 9 Cal. 608. 

(0 Sant Lai v. Ramji (1887) 9 All. 167. 
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required by that rule is made within thirty days from the date O. 21, r.92- 
of sale, the Court shall make an order setting aside the sale ; 

Provided that no order shall be made unless notice of the 
application has been given to all persons affected thereby. 

(3) No suit to set aside an order made under this rule 
shall be brought by any person against whom such order is 
made. 


Alterations in the rule : — 

1. The corresponding s. 312 of the Code of 1882 applied only to applications 

referred to in r. 90. The x^resent rule applies also to apx^lications referred 
to in rr. 89 and 91 [Code of 1882, ss. 310.\ and 313], 

2. In sub-rule (3), the words “ on the ground of such irregularity,” which 

occurred in the old section after the words ‘‘ no suit to set aside,” have 
been omitted. See notes below, “ No suit \vi\\ lie to set aside an order 
made under this rule.” 


No suit will lie to set aside an order made under this rule.— 

No suit will lie to set aside an order made under this rule by any person against whom 
such order is made. The party against whom the order is made has a remedy by way of 
apx^oal under O. 43, r. 1 , cl. (j). Now an order under this rule may be — 

( 1 ) either an order confirming the sale, or 

(2) an order sotting aside the sale. 

Order conjinning sale . — An order confirming the sale may be made — 

{i) cither where no application is made at all to set aside the sale, or 
(u) where an application is made and disallowed. 

No suit will lie in either case to set aside an order confirming 
the sale (u). 

Order setting aside sale , — The language of sub-rule (3) makes it quite clear that no 
suit will lie to set aside an order setting aside the sale. Under the old section it was held 
by a Full Bench of the Allahabad High Court that such a suit would lie. The decision 
proceeded on the words, “ on the ground of such irregularity,” which occurred in the old 
section after the words “no suit to set aside.” Those words have now been omitted. 
The Allahabad decision is therefore no longer law (v). 

“Court” • — The word” Court” means the Civil Court, and not, in the case of 
decrees transferred to the Collector for execution, the Collector {w). 

Plea of tiar of limitation after confirmation.— No application can bo 
entertained after confirmation of a sale to set aside a sale on the sole ground that the 
application for attachment and sale was barred by limitation (a:). 


(a) Bhim Singh v. Sanoan (1889) 16 Cal. 33, 40; 
Pamo^r v. VinayaJc (1902) 26 Bom. 40; 

Teorain v. Akbar Husain (1907) 
.20 All 196. 34 I. A. 37. 

<t>) Shxam BehaH Lai v, Rup Kiahore (1898) 20 


All 379 381 

(«;) Fazal V. Mamur (1918) 40 All. 425. 

(x) Lakhu Rai v. Maharaja Kesho Prasad (1917) 
2 Pat. L. J. 157. 



648 


THE EIBST SCHEDULE. 


O. 21 > Appeal. — An appeal lies from an order under this rule setting aside or refusing 

rr , 92| 93* t*® set aside a sale [O, 43, r. 1, ol, (j)]. But no seoond appeal lies from the order passed 
on first appeal ( y) [see s. 104 (2)]. 

Appeal to the Privy Council. — An appeal lies to Hia Majesty in Council 
from an order passed under this rule and r. 90 (?). 

98. [s. 315.] Where a sale of immoveable property is 

set aside under rule 92 , the purchaser shall 
‘oertaS'^es. be entitled to an order for repayment of 
his purchase-money, with or without 
interest as the Court may direct, against any person to whom 
it has been paid. 

Section 315 of the Code of i88a. — The corresponding s. 316 of the Code of 
1882 ran as follows : — 

“When a sale of immoveable property is set aside under s. 310 A [0. 21, r. 89], 312 
or 313 [0. 21, r. 91], 

or when it is found that the judgment-debtor had no saleable interest in the property 
which purported to be new, and the purchaser is for that reason deprived of it, 

the purchaser shall be entitled to receive back his purchase-money (with or 
without interest as the Court may direct) from any person to whom the purchase -money 
has been paid. 

The repayment of the said purchase -money and of the interest (if any) allowed 
by the CKiurt may be enforced against such person under the rules provided for by this 
Code for the execution of a decree for money.” 

The second and fourth paragraphs of s. 316 have been omitted in the present 
sections. Further, the words “ shall be entitled to an order for repayment ” have been 
substituted for the words “shall be entitled to receive back” which occurred in the third 
paragraph. 

Repayment where no saleable Interest. — An auction -purchaser may 
under r. 91 apply to set aside the sale on the ground that the judgment -debtor had 
no saleable interest in the property sold. If the sale is sot aside, be may apply under 
this rule for an order for repayment of his purchase-money. But no sale can be set aside 
under r, 91 nor can any repayment be ordered under this rule if it is found that the judg- 
ment-debtor had some saleable interest in the property. The reason is that in the case 
of a sale under a decree of the Courtt here is no warranty of title either by the decree- 
holder or by the Court as there is in the case of private sales. The purchaser must be 
taken to pay for the property with all risks and all defects in the judgment -debtor’s 
title. Such being the case, the purchaser would not be entitled to any refund, not even 
if the judgment-debtor had no saleable interest at all, but for the express provisions 
of rr. 91 and 93. Under those rules he is entitled to a refund only if the judgment-debtor 
had no saleable interest at all (a). 

Under s. 315 of the Code of 1882 it was held, having regard to the express provisions 
of the second paragraph of that section and the words “ may be enforced ” which 
occurred in the last paragraph of that section, that an auction-purchaser at a sale in 


(y) Jiwan Singh v. Samn Mai (1919) Punj, Reo. 
no. 16^ p. 446. 

iz) Krishna Pershad v. Midiohand. (1918) 40 Cal. 
635, 40 L A. 140. 


(a) KufdMmed v. Ohaltu (1886) 9 Mad. 487 ; Shardo 
Chander v. Nain Sukh (1901) 28 AU. 866, 
. 866, 867; Muhammad v. BachoJio (1905) 
2 7 All. 687, 680. 
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Execution of A decree could maintain a suit against a decree-holder for recovery of his Q. 21 1 r.93« 

purchase-money, if it turned out that the judgment-debtor had no saleable interest in 

the property sold, and that he was not limited to the special procedure in the execution - 

department mentioned in that section (6). It was also held that whether he proceeded 

by an application for execution under that section or by a regular suit, he was not 

entitled to receive back his purchase -money unless the judgment-debtor had no saleable 

mterest at all ; if the judgment -debtor had aorae saleable interest in the property , however 

small, he could not by suit, any more than by application, obtain a refund of the purchase - 

money in proportion to the extent to which the judgment-debtor had no interest (c). 

It was further held, having regard to the words “ and the purchaser is for that 
reason deprived of it ** wliich occurred in the second paragraph of s. 315, that the cause 
of action did not arise and the period of limitation for a suit under that section did 
not commence until the purchaser was deprived of the property sold to him (d). In 
one case the Allahabad High Court held that the auction-purchaser may proceed even 
after rateable distribution against those among whom the purchase -money was distri- 
buted (e). 

The leading case in which it was laid down that an auction-purchaser may proceed 
by a regular suit was a Full Bench dicision of the Allahabad High Court (/). It was 
followed by the same Court in later cases, but with considerable hesitation. It was said 
in those cases that an auction-purchaser had no right, outside the provisions of the Code, 
to recover back the purchase-money where the judgment-debtor had no saleable interest 
in the property sold, and that the right being the creation of the Code the remedy 
ought also to be limited to the remedy provided by the Code (g). 

Under the present rule it is quite clear that the purchase-money cannot be got back 
unless the sale is set aside (^). It is also clear that the application to set aside the sale 
under r. 91 must be made within 30 days from the date of sale [Limitation Act, 1908, sch, 

1, art, 166], But the question remains whether, having regard to the omission of the 
second and fourth paragraphs of s. 315 in this rule and the substitution of the words 
shall be entitled to an order for repayment ” for the words “ shall be entitled to receive 
back ” which occurred in the third paragraph of that section, an auction-purchaser is 
entitled, after the sale is set aside, to bring a suit for recovery of the purchase -money or 
whether he is limited to the procedure prescribed by this rule, namely, to apply for an 
order from the executing Court, and then to execute it under s. 36 of the present Code. 

In Rualomji v. Vinayak (i), the High Court of Bombay held that the auctiompurchaser 
may proceed by suit, Tho ground of the decision was that there was under the Code an 
Implied warranty of some saleable interest in a sale held by the Court, that the decree - 
holder was therefore liable to refund the purchase-money if the judgment-debtor had no 
saleable interest in the property sold, and that the relations therefore of the parties, 


(b) Munna Singh v. Qajadkar Singh (1883) 5 

All. 677 ; Kiehun Lai v. Muhemmad (1891) 
13 All. 383 ; Sidheswari V. Qoshain (1918) 
36 All. 419 ; Muhammad v. Jai Narain 
(1914) 80 All. 629 ; Girdhar Das v. Sidheshr 
uml (1918) 40 AH. 4li ; (^rsTMawa v, 
Oangaya (1898) 22 Bom. 783 ; Bam Kumar 
V. Ram Qour (1909) 87 Cal. 67; Pachayappan 
V. Narayana (1887) 11 Mad. 269; NUa^nia 
V. Imamsahib (1892) 16 Mad. 361 ; Mohideen 
V., Mahomsd (1912) 23 Mad. L. J. 487 ; 
Tyumalcdsamiy, Subramanian (1916) 40 
Mad, 1009. 

(c) Sha^ Chander v, Nain Svkh (1901) 23 All. 

355 ; Muhammad v. Baehcho (1905) 27 
637 ; Sundara v. Venkata (1894) 17 
Mad. 228 Bhagwan Das v. Aim Bakhsh 


(1919) Punj. Kcc. no. 62, p. 130. 

(d) Qurshidawa v. Oangaya (1897) 22 Bom 783. 
See also NUakania v. Imamsafiib (1892) 1 6 
Mad. 391 ; Mohideen v. Mahomed (1912) 
23 Mad. L. J. 487 ; Sidheswari v. Qoshain 
(1913) 36 All. 419 ; Bmikumar v. Ram Qour 
(1909) 37 Cal. 67 ; Oirdhar Das v. Sidlieshr 
fmri (1918) 40 All. 411. ... _ 

(«) Kishun Jjdl V. Muhammad (1891) 13 All. 383. 
(/) (1883) 6 All. 677, mpra. 

(g) (1891) 13 All. 383, 386, supra ; (1913) 36 All. 

419, 428, supra ; (1914) 36 All. 629 631, supra, 
{h) Nannu Lai v. Bhagwan Das (1916) 89 AH. 
114; Parvathi v, Qovindasami (1916) 89 
Mad. 803, 806; Bhagwan Das v. AUah 
Bakhsh (1919) PunJ. Bee. no. 62, p. 180. 

({) (1910) 36 Bom. 29 
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THE FIEST SCHEDULE. 


O, 2 1 f nftmely , the decree-holder a.nd the ftuotloix-purchiLBer. rotiy be treated es relfttioxxs in the 
rr. 93, 94. nature of & contract so as to ©ntitle tlie auction-purcliaser to recover the purchase - 
money by suit on the ground of misrepresentation, however innocent, as to the interest of 
the judgment-debtor in the property sold* The alterations made in the present rule 
were not noticed. Nor was the sale in that case set aside before the suit was brought. 
It is submitted, with respect, that no such warranty as is assumed by the Bombay High 
Court can be implied from the provisions of this rule (r. 93). In two cases, 
the Madras High Court expressed the opinion that a suit does not lie under the present 
Code, and that the auction-purchaser can only proceed by an application under this 

0*)- A similar view has also been expressed by the Allahabad High Court (fc). 

If the correct view be that an auction-purchaser is not entitled to a refund of the 
purchase-money unless the sale is set aside under rr. 91 and 92 (Z), it foUows that he is 
not entitled to a reftind at all after the sale is confirmed under r. 92. This may happen 
when the auction-purchaser does not become aware of any adverse claim within 30 days 
from the date of sale, [being the period allowed for an application to set aside a sale 
under r. 91] and he is subsequently deprived of the property by a person declared en- 
titled to it. This may work groat hardship on an auction-purchaser. But the answer 
to that is that prior to the Code of 1877 an auction-purchaser was not entitled to a 
refimd at all of the purchase -money if tlie judgment-debtor had no saleable interest 
in the property sold, and the right to such refund was first created by s. 315 of that 
Code. The right being created by the Code, it can only be exercised within the limits 
allowed by the Code (m). 

Repayment where sale set aside on ground of material Irregularity, — 

It has been held by the High Court of Madras that when a sale is set aside on the 
ground of material irregularity under rr. 90 and 92, the auction-purchaser may bring a 
suit for a refund of the purchase -money. Such a right existed independently of the 
Code, and the mere use of the expression “ order ” in this rule did not, it was said, take 
away that richt (n). 

Limitation. — ^The period of limitation for an application under this rule is 
three years from the accrual of the right under art. 181 of the Limitation Act, 190S (o). 
The period of limitation for a regular suit to recover back the purchase -money is six years 
from the accrual of the right under art. 120 of the said Act (p). 

“Be entitled to an order.” — ^Where an order is made under this rule, it may 
be executed in the manner prescribed for the execution of decrees. See s. 36 above. 

94 . [s. 316.] Where a sale of immoveable property has 

become absolute, the Court shall grant 
certiflcftte to purchaser. a Certificate Specifying the property sold 
and the name of the person who at the 
time of sale is declared to be the purchaser. Such certificate 
shall bear date the day on which the sale became absolute. 

Old section. — This rule corresponds with the first part of s. 316 of the Code of 
1882. The second part of that section, relating to the vesting of title, has been 


0) Mohideen v. Mahomed (1912) 23 Mad. L. J. 
487, per Napier, J.; Tirtmalaiemni v. 
Subramanian (1916) 40 Mad. 1009, 1011. 
(k) Nannu Lai v. Bhagwan Das (1916) 89 All. 114, 
118-119. 

(O (1916) 39 All. 114, nipra. 


(m) (1912) 23 Mad. L. J. 487, 489-492 supra ; 

(1883) 6 All .677, 686 eupra. 

(n) Parvathiv. Oovindsami (1916) 89 Mad. 803. 
( 0 ) QirdhaH v. Sital (1889) 11 AU. 872. 

(p) Sidheswari v. Ooshain (1918) 86 All. 419. 
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reproduced in e. 65 of this Code with an important alteration as regards the time when 0.21 iT. 94. 
the property vests in the purchaser^ 

Purchnser’s title. — See s. 66 and notes thereto. 

The Court shall grant a certificate. — ^The provisions of this rule are 
mandatory (gf). 

Certificate of sale* — A sale certificate does nob transfer the title. It is evidence 
of the transfer (r). 


Certificate to legal representative. — ^Whero the purchaser is dead, the certifi- 
cate may be granted to his legal representative ( 5 ). Sec s. 116 above. 


What passes at a Court>sale. — As regards private sales, there is in 
the absence of a contract to the contrary, an implied covenant for title by the vendor as 
provided by the Transfer of Property Act, 1882, s. 55, sub-s. (2). But as regards sales 
under a decree of the Court, there is no warranty of title either by the decree-holder or 
by the Court. Rule 13 of this Order shows that the decree-holder, when applying for 
execution, has only to specify the judgment-debtor’s share or interest in the property 
“ to the best of his belief,” and ‘‘ so far as he has been able to ascertain tlie same.” Rule 
66 shows that the proclamation only professes to specify the particulars prescribed by 
that rule including the property to be sold and the judgment-debtor’s interest therein 
‘ as fairly and accurately as possible.” Hence what passes to a purchaser at a Coui t- 
sale is the “ right, title and interest ” of the judgment-debtor, whatever that interest 
may be. In other words, a purchaser at a Court-sale buys the property with all risks 
and all defects in the judgment-debtor’s title, except where it is found that the judgment- 
debtor had no saleable interest at all (<). In the latter case, the purchaser may apply 
to have the sale set aside under r. 91 of this Order and ho may then apply under r. 93 
for a return of the purchase -money. If the purchase-money has been distributed 
amongst the creditors of the judgment-debtor under s. 73, he may follow the money in 
their hands (tt). But, — ^and this is an important consequence of the purchaser buying 
only the righti, title and interest of the judgment -debtor, — the sale will not be set 
aside, if the judgment-debtor has even a partial interest in the property, nor will the 
jjurchaser bo entitled to a refund of the jnirchase-money to the extent to which the 
judgment-debtor had no interest, unless the case be one of fraud (v). On the same 
principles a purchaser in execution of a money decree is bound by the estoppel wliich 
binds the judgment -debtor whoso interest he has purchased {w). 

It has been stated above that what passes to a purchaser at a C’ourt-salo in execu- 
tion of a money decree is the “ right, title and interest ” of the judgment-debtor in the 
property sold. To determine the nature and extent of the judgment-debtor’s right, title 
and interest in the property sold, the test is as stated by T.(Ord Watson in the course 


(q) Y. Narinda (1916) 1 Pat. L. J. 44( 

(r) Basir Ah v Hafiz (1916) 43 Cal. 124, 129 

SawanMal v. Shib Diml (1916) Punj. Rei 
/ \ P- 

fh ^ ^ 24 Bom. 120. 

(0 V. Executorx of Khajah Moheeoodee 

® * Shanto Ghana 

w V. JVain SM (1901) 23 AU. 356 ; Sund^n 
V. Fenifcato (1894) 17 '’Mad. 228 ; Sobhag 
V. Bhaichand (1882) 6 Bom. 193 
V. Anm (1911) 36 Mad. 194 
(*i\ IT.-.?" [toprovemente by purchaaerj. 

(w) Kishun Lai v. MuhammaS (1891) 13 All. 383 


(v) Shanto Chander v. Nain Sukh (1901) 23 All. 
365 ; Muhammad v. Bachcho (1906) 27 AH. 
537 ; Ram Narain v. JDwarkanath (1900) 
27 Cal. 264 ; Doyal v. Amrita (1902) 29 

Cal. 370; Adminiatrat or ’General v. AgTwra 
(1902) 20 Cal. 420 ; Dhondu v. Ratnii, (1867) 
4 B. H. C., A. C. 114. 

iw) Prayag Raj v. Sidhu {Prasad (1908) 35 Cat 
877 ; Mahomed Mozuffer Hoosein v. Kishori 
Mohan Roy (1895) 22 Cal. 909-919. See 
also Poresh Nath v. Analh Nath (1882) 9 
Cal. 265. Contrast Oaneah v. Purshottam 
(1009) 33 Bora. 311. 
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THE FIRST SCHEDULE. 


0.21, r.94. of the argument in Pettachi Chettia/r v, Chinruitambiar {x), what did the Court intend to 
selly and what did the purchaser imderstand that he bought ? These are questions of 
fact, or rather of mixed law and fact, and must be determined according to the evidence 
in the particular case (y). This test was applied in Balvant v. Hirachamd tz), cited in 
the next following paragraph, and in Abdul Aziz v. Appayasami (a) cited in the para- 
graph after the next. 

In this connection it may be noted that on a sale of mortgaged property in 
execution of a mortgage-decree obtaiiied by the mdrtgagee against the mortgagor, the 
interest of both the mortgagor and the mortgagee passes to the purchaser (6). And 
where in execution of a simple money decree an undivided share in immoveable 
property, part of which is subject to mortgages, is sold, the presumption is, in the 
absence of specific indications to the contrary, that the share sold was, as far as might 
be, the share which was not encumbered (c). 

Variance between proclamation of sale and sale-certificate. — It is provid- 
ed by O. 21, r. 66, that where property is ordered to be sold in execution of a decree, 
the proclamation of sale should ‘ ‘specify as fairly and accurately as possible the property 
to be sold.” By the present rule it is provided that where property is sold, and the sale 
becomes absolute, the Court shall grant a certificate “ specifying the property sold.” 
It sometimes happens that the property as described in the certificate of sale is different 
from that described in the proclamation of sale. In such a case the description of the 
property in the proclamation of sale is conclusive as to what was the subject-matter of 
the sale. As stated by their Lordships of the Privy Council in Thakur Barmha v. Jiban 
Ram { d), ” that which is sold in a judicial sale of this kind can be nothing but the pro- 
perty attached, and that property is conclusively described in and by the schedule to 
which the attachment refers,” that is, the schedule of the attached property in the pro- 
clamation of sale. Thus where a judgment-debtor owned a mahal of which a 10 annas 
share was mortgaged, and the proclamation of sale stated that what was to bo sold was 
a 6 annas share in the mahal included in the mortgage, but €he purchaser obtained a 
certificate of sale in which the property described was a 6 annas share in the mahal not 
included in the mortgage, it was held that the sale certificate should be set aside. The 
Court has no power to grant a certificate in which the property described is different 
from that specified in the proclamation of sale (e). Similarly where the proclamation 
of sale stated that the whole interest of five brothers in a mortgaged property was to bo 
sold, and by a mistake on the part of the officer in charge of the sale, the certificate of 
• sale omitted to mention the names of four of them, it was held that what was sold to the 
purchaser was the property as described in the proclamation of sale, and not the property 
as erroneously described in the sale-certificate (/). In the course of the^ judgment it was 
said : “ The real question in such case, under the present Code of Civil Procedure, 

seems therefore to be what was the sale, i.e., what was bargained and paid for, and 
that must depend not on erroneous st^atements of ivhat was offered for sale, but on what 
was actually ofiered for sale, and bid for. What [is actually] offered for sale [is] 
determined by the order of the Court and the proclamation.” 


(*) (1887) 10 Mad. 241, 248, 14 I. A. 84. See 
also Sinibhunath v. Qolap Singh (1687) 
14 Cal. 672, 679, 14 I. A. 77 ; Mahdbir Per^ 
shad V. Moheshwar Nath (18GK)) 17 Cal. 584 , 
588-89, 17 I. A. 11. 

(]/) Abdul Atit V. Appayasami (1904) 27 Mad. 
181, 81 I. A, 1 ; Tara Lai v. Sarobar Singh 
(1900) 27 Oal. 407, 27 I. A. 33. 

(^) (1908) 27 Bom. 384. 

«) 1904) 27 Mad. 181, 31 I. A. 1. 


(6) MagarOal v. Sluthra (1898) 22 Bom. 946. 

(c) Sheo Narain v, Nur Muhammad (1907) 29 
AU. 403. 


(d) (1913) 41 Cal. 690, 41 I. A. 38. 

(e) Thakur Barmha v. Jiban Ram (1918) 41 Cal. 

590, 41 I. A. 38 ; Uma Chum v. Qobi^ 
Chunder (1878) 1 0. L. B. 460 ; Ramohandra 
V. Haji Kassim (1893) 16 Mad. 207 • 

(/) Balvant v. Uirachand (1908) 27 Bom. 834. 
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Effect of new interpretetlon of law on sale. A purchased at a Court- O. 21, 
ale the “ right, title and interest *’ of £ in an impartible zamindari. By the law as rr, 94, 95* 
then interpreted, the holder of such a zamindari was only entitled to a life-interest in 
the zamindari, [A must therefore be deemed to have purchased only the Ufe^interest 
of B]. Subsequently this interpretation of the law was reversed by the Judicial Committee 
which decided that the holder of an impartible zamindari is entitled to an absolute 
interest in it, and that such interest is alienable. The new interpretation does not 
entitle A to claim that what he purchased at the sale was the absolute interest of B {g). 

Amendment of sale-certificate, — A purchaser at a Court-sale may apply 
to the Court for amendment of the sale certificate where the description of the property 
in the certificate differs from that in the proclamation. The Court may allow or refuse 
the amendment, but no appeal lies from the order in either case. Such an order is not 
appealable under s. 104. Nor is it appealable as a decree under ss. 47 and 96, for the 
question cannot be regarded as one relating to the “execution, discharge or satisfaction ’’ 
of the decree, the decree being fully executed. The only question in such a case is whether 
the certificate given to the auction-purchaser gives a right description of the property 
sold (h). 

Limitation. — The provisions of the Limitation Act do not apply to applications 
for a sale-certificate. The reason is that it is the duty of the Court on the sale becoming 
absolute to issue a sale-certificate and there is no duty imposed on the purchaser to apply 
for such a certificate. The action of the Court in granting the certificate is ministerial 
and not judicial. The Limitation Act does not apply to applications to the Court to do 
what it has no discretion to refuse, nor to applications for exercise of functions of a 
ministerial character. Hence if the Court fails to issue a sale-certificate, and the pur- 
chaser has thereupon to apply to the Court for a grant of the certificate, the applica. 
lion may bo made at any time (i). 

Effect of sale-certificate on Irregularities. — All irregularities, though 
material, are cured by the certificate of sale ( j). 

95. [S. 318.J Where the immoveable property sold is. 

in the occupancy of the judgment-debtor or 
Delivery -of property of somc peison on his behalf or of some 

In occupancy of judgment- . j i i 

debtor. person claiming under a title created by 

the judgment-debtor subse quen tly to the 
attachment of such property and a certificate in respect there- 
of has been granted under rule 94, the Court shall, on the ap- 
plication of the purchaser, order delivery to he made by put- 
ting such purchaser or any person whom he may appoint to 
receive dehvery on his behalf in possession Of the property, 
and, if need be, by removing any person who refuses to vacate 
the same. 


(») AbdiU Aziz T. Appayazami (1904) 27 Mad 
„ 181, 31 1, A. 1. 

(A) Blmja Boy v. Ram Kumar (1899) 28 Cal. 529 
Sa^ V. BanH (1901) 23 AU. 478 ; Mammot 
V. £oiA<(lS07) 20 Mad. 487. 


(i) Kylasa v. Ramasami (1882) 4 Mad. 172 ; 

VUhal V. VUhojirav (1882) 6 Bom. 586. 

(j) Balkt^hna v. Mamma (1883) 6 AU. 142, 157, 

9 I. A. 182 ; NaU/ar j. Bhaskar (1886) jiO 
Bom. 444. 
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THB FIRST SCHEDULE, 

O. 21, Delivery, of possession to i>urcheser.-^The possession contemplated 

rr. 95*97« by this rule is khas or actual possesion. See ^liotes to r. 36 of this Order. For the 
form of the order for delivery, see App. form No. 39, ^ 

Separate suit for delivery of possession. — See notes to s. 47, p, 124, 

case (6), ^ “ 

Appeal. — See notes to s. 47,"p 1 I 4 , case (5). ^ 

Purchaser of undivided slhaiie. — A purchaser of an undivided shafe 
cannot apply under this rule. He ihust bring a regular suit for partition and for delivery 
of what may be allotted as the*share of the undivided member (k). 

Limitation. — The period of limitation for an application for delivery of posses- 
sion is three years from the date when/ the sale becomes absolute [Limitation Act, 1908, 
soh. I, art. I 8 I]. The period of limitation for a suit for delivery of possession is twelve 
years 'from the date when the sale becomes absolute art. 138]. The mere fewjt that 
an application by a purchaser for delivery of possession under this rule is rejected as 
made beyond the prescribed time is no bar to a suit for possessipn (Z)i a 

96 . [S. 319.] Where the property sold is. in the occu- 

pa,nc;f pf;a tenant or other person entitled 
ocSTpiTcy ot td occupy the same and a certificate in res- 

pect thereof has .been granted under rule 
94 , the Court shall, bn the application of the purchaser, order 
delivery to be made by afl&xing a copy of the certificate of sale 
in fiome cpnspicuous place ■on the property, and proclaiming 
to the occupant by beat of drum or other customary mode, at 
some convenient place, that the interest of the judgment- 
debtor has been transferred to the purchaser. 

♦ i ’ 

Delivery of possessfon to purchaser. — The possession contemplated by 
this rule is symbolical possession. See notes to^r. 35 of this Order. 

Limitation. — See notes to r. 95 above. 

Resistance to delivery of possession to decree-holder or 

purchaser. 

97 . [ss. 328-334.] (1 ) Where the holder of a decree for 

the possession of immoveable property or 
Fesistanco or obstruction the purchaser of any such property sold in 

to TKWBeBsion of Immoveable t 

property. ic^cecutioli oi a (160166 is..x6§isted^jl^truc- 

'ted by;...asy person in obtaining possession 
of the property, Jie may—make an a;§plication to the Court 
complaining of ^uch resistance or obstruction. 

(2) The Court shall fis: , a day fpr investigating the 
matter and shall summon the party against whom the 
* application is made to appear and answer the same. . 

(I?) YtlufiUOai V. Sf^nluua (190Q) 20 Mad. 294. I AIL 468. 

Shea Narain v. Nw Muhammad (1907) 29 | 
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EBSISTANCB TO POSSESSION. 




Regular ault. — ^The deor^-i^blder may either resort to the summary remedy 
provided by this rule or he may bring a Tegular suit*. Failure on the part of the decree - 
holder to avail himself of the remedy under this riile does not deprive him of the right 
of bringing a regular suit against the party obstructing execution of the decree (m). 


O. 2h 
rr. 97, 98 . 


Limitation* — The period of limitation for an application complaining of resist- 
ance or obstruofcon to delivery nf "^ssession of immoveable property decreed or 
sold in execution of a decree is 30 days from the da4)e bf the resistance or obstruction 
(Limitation Act, 1908, sch. I, art. 167). 

Fresh application for delivery ot possession.— Under the present Code 
a decree-holder applying for possession of immoveable property does so under 0. 21, r. 
36, while an auction-purchaser applying for such possession does so under O. 21, r. 96. 
The present rule deals with obstruction or resistance in obtaining possession. An 
important question that arises in this connection is whether if a decree-holder or 
auction -pure hfiLser who is obstructed or resisted in obtaining possession omits to 
apply under tliis.^ri^0 within 30 days, from the date of obstruction or resistance, the 
only other remedy open to him is to proceed by a regular suit or whether he may make 
a fresh application for delivery of possession. It has been held by the High Courts 
of Madras (w) and Patna (o), that he may ihake ar fresh application for delivery of 
possession. On the other hand, it has been held by the* High Courts of Bombay (p) 
and Allahabad (7), that he is not entitled to m“ake any such application and his only 
remedy is by a regular suit. 


98 . [ss. 329, 830.] Where the Court is satisfied that the 
resistance or obstruction was 9 cca,sioned 
Resistance or obstruc- without any just cause by the judjgjnent- 
tioii by judgment-debtor. debtor or by some other person at his 

in3tig0,tion, it shall direct that the 
applicant be put into possession of the property, and where 
the applicant is still resistjed or obstructed in , obtaining 
possession, the Court may also, at the instance of the appli- 
cant, order the judgment-debtor, or any person acting at his 
instigation, to be detained in the civil prison for a term which 
may extend to thirty days. 

Purchaser from a fudgment-debtor pending attachment- — It has been 
held by the High Court of Madras that proceedings can be instituted under this rule 
against a purchaser from a judgment -debtor pending attachment, though such a 
purchaser is not expressly mentioned in the rule. The reasons given are ( 1 ) that 
this rule is to be read with r. 95 which expressly provides for the institution of 
proceedings against such a -^purchaser under that rule, and (2) that such a purchaser 
is a “ representative *’ of the judgment-debtor withinihe meaning of s. 146, so that just 
as p^ceedings could be instituted against a judgment-debtor under this rule, so they 
could be instituted against such a purchaser by virtue of the provisions of that 
Jfeotioxi (r). 


W V. iaiaii (1884) 8 Bom. 602. 

(o\ (1800) 18 Mad. 604. 

mghuf^ndan v. JUttn Charan (1910) 4 Pat 


ip) Vinaydkrap v. Devrao (1887) 11 Bom, 478.* 
But Bee Balvant v. Babaji (1884) 8 Bom. 602 
ig) Ke»H v. AbdiU Hasan (1904) 26 All. 866. 

(ri Kuwamt v. Kumara (1909) 34 Mad. 460. ^ 
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99 . [Cf. Ss. 331, 335.] Where the Court is satisfied 
’ that the resistance or obstruction was 
Eestotance orobBtructiou occasioncd by any person (other than the 
by claimant. judgmeut-debtor) claiming in good faith 
- to be in possession of the property on his 
own Account or oh account of some person other than the 
judgment-debtor, the Court shall mahe an order dismissing 
the application. ’ 


Any person other than Judgment-debtor claiming to be In possession " 
of the property* — ^The word “ possession *’ as used in this rule is not limited to 
actual physical possession. It includes also constructive possession, such as possession 
by a tenant. Thus if the property is in the actual possession of a tenant, and resis- 
tance or <*1 obstruction is offered by the landlord, the application must be dismissed 
under this rule, for the landlord is in constructive possession of the property by his 
tenant (/*), 


Where in a suit brought by a plaintiff against two defendants, a decree is 
passed, by consent against one of them only, tha other defendant is not a 
judgment -debtor. He is a “ person other than the judgment-debtor ” within the 
meaning of this rule (<). 


100 . [s. 332.] (1) Where any person other than the 

judgment-debtor is dispossessed of im- 

DtopoBsesBion by decree- movcable property by the holder of a decree 
holder or purchaser. possessiou of such property or, 

. , * where such property has been sold in exe- 

cution of a ^ecree, by the purchaser thereof, he may make 
an application to ther Court complaining of such dispossession. 


(2) The Court shal fix a day for investigating the 
matter and dhall summon the party against whom the 
application is made to appear and answer the same. 


**Any person other than the Judg:ment-debtor''. — See notes to b. 47, 
“ Representative,” p. 130 above, and oases (9) and (10) on p. 131. ♦ 

It’ 

‘•Is dispossessed.’’ — ^Where mere symbolical possession is delivered to the 
decree-holder or purchaser under r, 90, the person in possession cannot be said to 
be ‘ dispossessed ” within the moaning of this rule so as to entitle him to apjdy under 
this i*ule (u). It is the delivery of actual possessiop alone (r, 96) that can constitute 
dispossession within the meaning of this rule. A persoh who is in possession through his 
tenant will be said to be “ dispossessed ” within the meaning of this rule, if the 
tenant is ousted frdin the property by the delivery of actual possession to the decree- 
holder or purchaser (v). 


(s) ^eB Maneharam v. Fakirchand (1901) €5 Bom. I (w) Ihrdhim v, Ramjadu (1903) 30 Cal. 710. 
(0 y. Kun^uMnn 80 Bfod. 72. 1 
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Dispossession under order of Collector. — When a person has been dispos- O, 2K 
sessed under an order made by the Collector to whom oatfecution proceedings are rr.t 00- 103* 
transferred, he should apply to the Collector, and not to the Court, complaining of 
such dispossession. This rule has no application when execution has been transferred 
to the Collector (w). 

Limitation. — The application under this rule must be made within .30 days 
from the date of the dispossession^; Limitation Act, 1908, soh. I, art. 165. 

Dismissal of application for default. — It was hold by the Patna High Court 
in the undermentioned case (sc) that where an application made under this rule by * 
a person not bound by the decree is dismissed for default, the order may be set 
aside under O. 9, r, 9, and the application may then be reheard. But this decision 
was disapproved by a Special Bench of the same Court in a later case (i/). Seep, 454 
above. 

101. [Ss. 332, 335.] Where the Court is satisfied that the 
applicant was in possession of the pro- 
riedt^poltten.*" petty on his own account or on account of 
some person other than the judgment- 
debtor, it "shall direct that the applicant be put into posses- 
sion of the property. 


” Was in possessfon on his own account.” — member of a joint Hindu 
family cannot be said to be in iiossession of any particular portion of the joint 
proi)erty on hi^own account. His possession is the possession of the family («). 


Ex parte order for delivery of possession. — Where an order is made 
under rule 101, even though it be ex parte^ the remedy of the other party is by way of 
suit under rule 103, and not by proceedings under O. 9, r. 13. O. 9, r. 13, does not 
apply to execution proceedings, in any event not to ijroceedings under rules 100 and 
101 of the present Order (a). ^ 

Appeal, — No appeal lies from an order made under this rule (6) ; see r. 103 
below. * ♦ 


102. [s. 333.] Nbthing in rules 99 and 101 shall apply 

Rules not applicable to to resistance or obstruction in execution of 
transferee pendente tite. decTce for the possessioH of mmovcable 

property by a person to whom the judg- 
ment-debtor has transferred the property after tlie institution 
of the suit in which tho decree was passed or to the dispos- 
session of any such person. 


103 . [S. 332, fourth para. ; S. 335, second para.] Any 

party tiot being a judgment-debtor against 
to regular subject an order is made under rule 98, rule 

99 or rule "lOl may institute a suit to 


(W) ^ko V. ,/anmafi(1918)87 Bom. 488. 

W Haiya N trayan v. Soefn4 (1918) 3 Bat. 

/ \ Ul. ^ 

KV) Bhv an mar v. Tilakdhari (1919) 4 Pat. L. J. 


135. 

(z) CooverU v. Dewtey (1893) 17 Bom. 718. 

(a) Hari Charan v. Manmatha (19J8) 4l Cal. 1. 

(5) Qtdabi Bibi v. Aslatn Kfian (1917) Puuj Kec. 
no. 57, p. 201. 
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O. 21, establish the right which he claims to the present posses- 
r. 103. g[on of the property ; but, subject to the result of such suit (if 
any), the order shall be conclusive. 

Suit to establish right to present possession. — The suit must be brought 
within one year from the date of the order: Limitation Act, 1908, sch/I, art. 11 A. If 
no suit is brought within the aforesaid period, the order will be conclusive (66). 

This rule does not apply unless there is an order made under r. 98, r. 99 or r. 101. 
Therefore, where an application is made under r. 97 or r, 100, but the Court declines 
to pass any order upon the application thinking it best that the applicant shoulcL be 
referred to a separate suit, . the present rule does not apply, and any suit which thp 
applicant may subsequently institute for possession is not a suit under this rule, and it 
is not therefore governed by art, llA of the Limitation Act (c). Not only is it necessary 
that there should be an actual order made for the application of this rule, but the order 
must be one made after investigation as contemplated by r. 97, sub-r. (2), and r. 100, 
sub-r. (2), An order dismissing fkn application for default of prosecution is not an order 
niade after Investigation. The present rule therefore does not apply to such an 
order (d). 

Party against whom an order Is made under rule loi. — ^The order may 
be one directing the applicant to be put into possession or it may be one refusing to 
put him into possession (e). 

Additional rules made by the High Court, N. W. P,» under s. laa.— 

See Appendix IV below. 


OEDER XXII. 


Death,' Marriage and Insolvency of Parties. 


O. 22, r, 


I, \ i. [S. 36I.] 

No abatement by party’s 
death, if right to sue sqr- 
vlves. 


The death of a plaintifE or defendant shall 
not cause the suit to abate if the fight to 
sue survives. 


Application of Order to appeals. — The provisions of this order apply to 
appeals. See s. 107, sub-s. (2), and r. 11 below. 


^ Application of Order to execution proceedings. — The provisions of 

this order apply to execution-proceedingj| except rr. 3, 4 and 8. See r. 12 below. 

• ^ 

** Right to sue.*' — The right to sue meai\p the right to bring a suit asserting 
a right to the same relief which the deceased plaintiff asserted at the time of Ms death (/). 

In what cases the right to sue survives and In what cases It does 
not.— To answer this question, we must ti^m to the provisions of — 

I. the Indian CJontraot Act 9 of 1872, s. 37, and 


i Lah. L. 


401. 


(66) ChaU Beh^l v. Kidar Nathiim) 1 ^ 

J. 14. * ^ I (e) Zipru v. Hari (1018) 42 Bom, 10, 

19} M9erudin v. BctMea (1904) 27 MAd, 26. \ (/) Sarat Chandra v. Nani Mohan (1909) 86 Cal- 

(S) Sarai Chandra v. Tarini Praoad (1907) 84 Oal. 1 799, 801, 
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II. the Indian Succession Act 10 of 1865, s. 268, in cases to which the Q, 22» f* 1. 
Succession Act applies, and the Probate and Administration Act 5 of 1881, 

B. 89, in oases to which the Probate Act applies [see notes to 0. 7, r. 4]. 

Sec. 89 of the Probate Act is a reproduction of s. 268 of the Succession Act. 

I Contract Act, s, 37. — Section 37 of the Contract Act runs as follows : ** Promises 
bind the representatives of the promisors in case of the death of such promisors before 
performance unless a contrary intention appears from the contracts Expanding the 
italicized words, we may say that contracts involving the exercise of special skill or 
involving special personal confidence are not binding on the representatives of the 
promisors. A promises to paint a picture for B by a certain day at a certain price. A 
dies before the day. The contract cannot be enforced either by A's representatives 
against B or by B against A*s representatives. The reason is that the right to sue 
does not survive to or against the representatives of A, 

II. Succession Act, s. 268 and Probade Act, s,- 89. — The following are the 
provisions of the Indian Succession Act, s. 268, and the Probate and Administration 
Act, s. 89 ; “ All demands whatsoever, and all rights to prosecute or demand any 
action or special proceeding, existing in favour of or against a person ^t the time of 
his decease, survive to and against his executors or administrators ; except cause! of 
action for defamation, assault as defined in the Indian Penal Code, or other personal 
injuries not causing the death of the party ; and except also cases where, after the 
death of the party, the relief sought could not be enjoyed, or granting it would be 
nugatory.*’ 

Analysing the above section, we may say that the right to sue does not survive in 
the following cases : — 

(i) Suits for defamation, assault or other personal injuries not causing the 
death bf the party. [Where death is caused by a personal injury, the legal 
repre^ntative of the deceased may sue wrong-doer for damages ; see Act 13 of 1866.] 

(ii) Cases where, after the death of the party, the relief sought could not be 
enjoyed or granting it would be nugatory. 

Illustrations, 

of cl. (i). — 1. A sues B for defamation. A dies before decree. v< The right to sue does 
not survive, and the suit abates. That is to say; A’s representative is not entitled 
to prosecute the suit. 

2. A sues B for damages for assault. A dies before decree. [It is assumed 
that the death ha« not been caused by the assault.] The right to sue does not 
survive and the suit abates. 

of d. (u). — 3. A sues B for divorce. A dies. The cause of action does not survive to 
his representative t Stanhope v. Stanhope (1886) 11 P. D. 103. 

4. A sues B to recover possession of his minor daughter illegally detained 
hy B. B dies before decree. The cause of action does not survive against B’s 
representative, and the suit abates ; Sharifa v. Munekhan (1901) 26 Bom. 674. 

6. A, claiming to be the nearest reversionary heir of a deceased Hindu, bnngs 
suit to set aside alienations made by the widow of the deceased. A dies i>efore decree 
It has been held by the High Court of Madras that the suit abates, and that it cannot 
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O, 22 t*. I* continued by the next reversioner: Sakyahani v, Bhavani (1904) 27 Mad. 688; China 
V, Lakshminaraaamma (1912) 37 Mad. 406 But this, it would seem, is no longer law: 
V enkaianarayana v. Subbammal (1916 ^8 Mad. 406, 411-414, 42 I. A. 126, 129-132. 

6. A applies to bo appointed guardian of the person of X. The application is 
opposed by B who claims that he has been appointed guardian by the will of X’s father. 
B, dies. B's representative is not entitled to prosecute the proceedings. “ A claim 
based on personal trust does not survive to the claimant’s representative”: Oangahai 
V, Khashabai 23 Bom. 719. 

7. A sues B to establish his right to the office of MahanU A dies before 
decree. The . suit abates, for the right claimed is a personal right to an office ; Sham 
Chand V. Bhayaram (1896) 22 Cal. 92. 

8. Theright of an unmarried Hindu daughter to claim the property left by her 

father to the exclusion of her married sister is not ai^ersonal right. If a suit is brought 
to establish such a right, and the plaintiff dies pending the suit, the suit does not abate : 
JadvJbanai v. Mahpal Singh(l9l5) 38 All. Ill, dissenting from Balak Puri v. Durga (1908) 
30 411. 49. ^ 

9. 4, as the solo executor and residuary legatee under the will of JT, applies for 
probate of the will. B files a caveat, and the proceedings are thereupon converted into 
a suit. Pending the hearing A dies. Thereupon (7, 4’8 widow, applies to have 
her name substituted for that of 4, and to have the petition amended by asking for 
letters of administration with the will annexed instead of probate. The application 
must be rejected, for ^’s right to apply for probate became extinguished on his death ; 
Sarai Chandra v. Nani Mohan (1909) 36 Cal, 799 ; Haribhusan v. Manmatha Nath j[1918) 
46 Cal. 862. 

10. A sues B for an injunction to restrain him from preventing A from 
enjoying the honour of standing at a particular place in a temple. B dies pending 
the suit. The suit abates : Josiam v. Swami (1910) 34 Mad. 76. 

11. .4, a Sunni Mahomedan, sues B for pre-emption. A dies pending the suit. 
It is not settled whether the right to sue is extinguished, or whether it survives to his 
heirs or legal representatives: Muhammad v. Niamat-un-Nisea (1897) 20 All. 88; 
Sayyad Jiaul v. Sitaram (1912) 36 Bom, 144, 

In cases other than those comprised in clauses {i) and (ii), the right to sue does 
survive. Thus the case of malicious prosecution is not comprised either in cl. (i) or 
clause (ii) ; hence if A sues B for damages for malicious prosecution, and dies before 
decree, it has been held by the Calcutta High Court that the right to sue survives, and 
A’s representative is entitled to prosecute the suit (^). In a Bombay case (/?), 
however, whore the suit was by A against B for malicious prosecution, and B died 
pending the suit, it was held that the right to sue did not survive against B, and that A 
was not entitled to prosecute the suit against B’s representative, and that the 
suit abated. The reason given was that B’s estate did not derive any direct benefit froui 
the alleged wrong committed by him and^ hence the eause of action 4id not smvive 
against his representative according to the principle laid down in Phillips v. Homfray (0- 


ig) Krishna v. Corporation of Calcutta (1904) 31 (h) Baridas v. Itamdas (1889) 13 Bom. 677, 

Gal. 998. Paramen v. Sundararaja (i) (1883) b. 24 Oh., B. 439. 

(1908) 26 Mad. 499. 
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In the Clalotittft case cited above, hoivever, the Court observed that it was O. 22* 
unnecessary* to deal with the English authorities upon the question whether or not rr* 1) 2. 
the cause of action survived to the representative of a deceased plaintiff for malicious 
prosecution, and that the matter was governed by s. 89 of the Probate and Adminis- 
tration Act, 

The right to sue for damages for breach of contract, the right to sue on a 
promissory note, the right to sue for a debt, the right to sue on a mortgage, the right 
to sue for wrong done to property, are all instances of rights that are not extinguished 
on the death of the plaintiff or defendant. In all these cases the suit does not abate on 
the death of the plaintiff or defendant. An agreement referring matters in dispute 
to arbitration is not in this country revoked by the death of any of the parties thereto 
before the award is made. Hence the question whether the legal representative of a 
deceased party is or is not entitled to enforce the contract to refer is a question 
which would depend upon whether the right dealt with in the reference is of a purely 
personal nature or is one which survives to the legal representative (j). 

Death of either party pending appeal.* — ^Where a decree has been passed 
for the plaintiff in a suit in which the right to ^e would not survive if the plaintiff died 
before decree, and either party dies pending an appeal preferred by the defendant from 
the decree, the appeal does not abate (^), But if the plaintiff's suit is dismissed, and the 
plaintiff has appealed from the decree, and either party dies pending the appeal, the 
appeal will abate (/). 


llliisirations. 

1. A sues B for damages for defamation, and obtains a decree for Rs. 6,000. B 
appeals from the decree, A dies pending the appeal. The appeal does not abate, and 
B may continue the appeal against A’s representatives. If Bdies pending the appeal, 
B’s representative may continue the appeal against A, 

2. A sues B for damages for defamation, but the suit is dismissed, A appeals 
from the decree. Pending the appeal A dies. A’s representative is not entitled to 
prosecute the appeal. The reason is that the decree in the original suit being against 

what is sought to be enforced in appeal, is A’s right to sue. But the right to sue in 
a suit for defamation does not survive to the legal representative ; hence the appeal 
abates. Similarly if B dies pending the appeal, A is not entitled to continue the appeal 
against B’s representative, not even if A’s suit was dismissed with costs (m). 


2. [s. 362.] Where there are more plaintifis or de- 

fendants than one, and any oi them dies, 
8owarp"”nt7ff8®™r°defen- wheie the right to sue survives to the 
survives?* and right to sue surviving plaintiff or plaintiffs alone, or 
against the surviving defendant or defend- 
ants alone, the Court shall cause an entry to that effect to be 
made on the record, and the suit shall proceed at the instance 
of the surviving plaintiff or plaintiffs, or against the surviving 
defendant or defendants. 


0) r«mnaJto v. PenmaUa (1904) 27 Mad. 112; i 
(W «■«£?““ 33 AH. 846. ' 

W MujMmrtwd v. Khushalo (1887) 9 All. 131- 
V. Rame?iandra (1902) 26 Bom. 697; 
faramen v. Stmdararaja (1903)26 Mad.499. 


(l) Qopal V. Ramchandra (1902) 26 Bom, 697, 

at p. 601, lines 33-36 ; Sakyahani v. Bha- 
vani (1904) 27 Mad. 688. 

(m) Josiam v. Sttrnni (1910) 34 Mad, 70. 
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O. 22> Cases where right to sue survives to surviving plaintiff alone. — ^Where 

pr. 2f 3* ^ is brought by several joint-owners of any land for damages for trespass, 

and one of the plaintiffs dies during the pendency of the suit, the suit may be oon- 
• tinned by the surviving joint-owners, and the legal representative of the deceased 
joint-owner is not a necessary party to the suit (n). 

Cases where right to sue survives against surviving defendants 
alone. — Where the defendants are executors or trustees, and are sued in their repre- 
sentative capacity, if any one of them dies before decree, the suit may be continued 
against the surviving executors or trustees, and the legal representative of the deceased 
executor or trustee is not to be added as a defendant. Similarly where the defendants 
are joint tort-feasers, the cause of action on the death of one survives as against the 
other (o). 

3ult« — ^The word “ suit ” includes an appeal s see r. 11 below. 

8. [Sj. 363, 365, 366. ] (1) Where one of two or more 

plaintiffs dies and the right to sue does not 
,prooedure In owe ot death suTvive to the Surviving plaintiff or plain- 

Of one of several plaintiffs i - 

or of sole plaintiff. tifEs alone, 01 a sole plauitiii or sole surviv- 

ing plaintiff dies and the right to sue sur- 
vives, the Court, on an application made in that behalf, shall 
cause the legal representative of the deceased plaintiff to be 
m^ide a party and shall proceed with the suit. 

(2) Where within the time limited by law no application 
is made under sub -rule (1) the suit shall abate so far as the 
deceased plaintiff is concerned, and, on h3 application of the 
defendant, the Court may award to him the costs which he 
may have incurred in defending the suit, to be recovered from 
the estate of the deceased plaintiff. 

Alterations In the rule : — 

1. The words “so far as the deceased plaintiff is concerned” in sub-rule (2) 

are new. See notes below “The suit shall abate so far as the deceased 
plaintiff is concerned.” 

2. The words “the suit shall abate” in sub-rule (2) have been substituted 

for the words “ the Court may pasa an order that tho suit shall abate*’ 
which occurred in s. 366 of the Code of 1882. The latter words gave rhe 
to a conflict of opinion as to whether an order that a suit shall abate was 
appealable. The High Courts of Bombay and Madras held that such an 
order was a decree and was therefore appealable. The Allahabad High 
Court held that the order was not appealable. Ko such question can arise 
under the present rule, for it is no Ipnger necessary to make any order 
that a suit shall abate. The suit abates ipso facio, if no application is 
made under sub -rule (1) within the time limited by law. 

in) Ohandramchanv. BU ambhar (1868) X Beng. I (o) BUhan Daa v. Bam Labbaya (1816) Fun 

L. B., 0. C, 12. i Beo. no. 106 p. 418. 
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Limitation. — ^The application under this rule must be made within six months Q, 22| r 
from the date of the death of the deceased plaintiff or appellant : Limitation Act, 

1908, sch. I, art. 176. 

• ‘Suit/’ — ^The word “ suit *’ in this rule includes an appeal, and the word ‘*plaintiff 
includes an appellant ; see r. 11 below. 

**Dles.*‘ — The word “dies” in this rule refers to death before decree. This 
rule, therefore, does not apply to cases in which a plaintiff dies after decree and before 
appeal (p). 

The suit shall abate “so far as the deceased plaintiff Is concern- 
ed.” — ^Where one of two or more plaintiffs dies and the right to sue survives to the 
surviving plaintiffs or plaintiff alone, as where the right is a joint right, the surviving 
plaintiff or plaintiffs may proceed with the suit. This case has been dealt with in r. 2 
above. The present rule provides inter alia that where one of two or more plaintiffs 
dies and the right to sue does not survive to the surviving plaintiff or plaintiffs alone, 
the legal representative of the deceased plaintiff ought to be made a party to the suit. 

For this purpose an application should be made to the Court, and such application 
must be made within 6 months from the date of the death of the deceased plaintiff. Sub- 
rule (2) provides that where no such application is made, the suit shall abate so 
far as the deceased plaintiff is concerned. The words italicized above mean that the 
suit shall primarily abate so far as the deceased plaintiff is concerned, but they do not 
mean that the suit shall in n 9 case abate as a whole. If the suit is of such a nature 
that it can proceed in the absence of the legal representative of the deceased plaintiff, 
it will abate so far only as the deceased plaintiff is concerned. But if it is of such a 
character that it cannot proceed in the absence of the legal representative, it will 
abate as a whole. See notes above “ Alterations in the rule,” 

The provisions of this rule apply not only to the case of a deceetsed plaintiff, but 
to the case of a deceased appellant [see s. 107 and r. 11 below]. Therefore, where one 
of two or more appellant dies and the right to appeal does not survive to the surviving 
appellant alone, the legal representative of the deceased appellant ought to be brought 
on the record. If this is not done, the appeal will abate so far as the deceased appellant 
is concerned. But the appeal will abate as a whole, if the case is of such a nature that the 
appeal cannot proceed in the absence of the legal representative of the deceased appellant. 

There is particularly one class of cases in which an appeal cannot abate as a whole, but 
abates only so far as the deceased appellant is concerned, and these are cases which come 
within O. 41, r. 4, corresponding with s. 544 of the Code of 1882. O, 41, r. 4 provides 
that where there are two or more plaintiffs or defendants in a suit, and the decree appeal- 
ed from proceeds on any ground common to all the plaintiffs or to all the defendants, any 
one of the plaintiffs or of the defendants may appeal from the whole decree, and thereupon 
the appellate Court may reverse or vary the decree in favour of all the plaintiffs or all the 
defendants, as the case may be. Where several plaintiffs or defendants jointly appeal 
from a decree in a case to which O. 41, r, 4 of the Code applies, the death of one of such 
appellants, if no legal representative of the deceased appellant is brought upon the record 
within the limitation, can only have the effect of causing the appeal to abate so far only as 
the deceased appellant is concerned : it cannot have the effect of causing the appeal to 
abate as a whole. A and B sue O, D and E for possession of certain lands, alleging that 
they have been unlawfully dispossessed by the defendants. The defence is that the land 
belongs to 0, D and E» The Court finds that the land belongs to the plaintiffs, and 


( p) Hamunada v. MinateM (1881) 8 Mad. 236. 
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deceased appellant is concerned. The appellate court should it 

appeal has abated so far as tbe deceased appeUantis concerned t®*® ^ ^ - ^ 

lants to proceed with the appeal {q)» 

Two or more legal representatIves.-We next proceed 
the question whether, if there are two or more legal Mm leaLg 

made parties? A Mahomedan plaintiff dies pendmg a suit brought by Mm l^v g 
X!! «Ls A B and C A alone applies to be brought on the record in p ace of the 
deceased and he is brought on the record as plaintiff. No application is made to brmg 
fnT^ on the record within 6 months from the date of the death of the deceased plamtiff. 
Does the suit abate t It does, according to the Allahabad High Xga” 

that Court, the words “ legal representative *’ r/" t!t c^t 

representative, be read in the plural. It has accor^gly tny 

all the legal representatives must be brought on the record 
i tw refusL to be joined as a plaintiff, he should be joined as a defendant. The 

api)eals. 

r^.7rr. w '„p»r7. 

Court undet r. 6 below (w). 

Legal repre8entatlve.-0n the death of a Hindu widow pending ^ 

nrooerty belonging to her deceased husband, the reversionary heirs 
SerLal representatives within the meaning of this rule (v). Sinularly 
Xa Hindu felle to recover her father’s property from strangers he next heirsoUhe 
father are her legal representatives within the meaning of this rule {w). On th 
“ i.4 . - to . .b.. .« abpuo....bv.i.d.a. 


(q) Chandaramngy, 

718; Ram Sewak v. Lam^f (1W3) Z5 ah. 
t7;Chintcman y. 

"sas-”' Ava 

Bee. no. 84. p. 270 /iqoan ia ah 2 il- 
All. 117. 


(a) Muftala v. Ramayya ^ooQ 

(t) Bhikaji v. Purehotam (1886) 10 * 

Tu) Ouia^v. Beepat^e (1880 636; 

(v) Bremmoyi v. Pr^mth (1896) 23 ^ 

Tribhumn v. Sri Narain ( 1808 ) 20 a 
841 ; Rikhai Rai v. Sheo Pujan S%ngn 
(1910) 33 All. 16. /iaiA\ 

88 All. Ills 
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next reversioner is the legal representative, and he is entitled to be brought on the record O, ^ 22* 

as Such (x). rr. 3,4 

It is to be noted that the legal representative of a deceased plaintiff can only prose- 
cute the cause of action as originally framed (|/). Likewise, the defendant can raise no 
defence against the legal representative other than what he could have raised against 
the deceased ijlaintiff himself (s). See s. 2, cl. (11), 

It has been held by the High Court of Madras that where a suit is brought by a 
minor Hindu for partition, and the minor dies pending the suit, his legal representa- 
tives are not entitled to continue the suit, the reason given being that the rule that the 
institution of a suit for partition effects a severance of the joint estate is not applicable 
to a suit by a minor, it being for the Court to determine in such a suit whether a 
decree for partition will be beneficial to the minor (a). 

“The suit shall abate.” — See notes above, Alterations in the rule,” no. 2. 

Death of paupi** applicant. — Where there is only an applicafioii for leave to sue 
in formd pauperis^ but no suit pending in Court, and the applicant dies before the leave 
is granted, the right to sue as a pauxi^r, being a personal right, cannot survive to bis 
legal representative. But the legal representative may jiresent a fresh application for 
leave to sue in forma pauperis, or he may institute a suit for the same relief that the 
deceased claimed, if the right to sue survives (6). 

Revision. — When the legal representative of a deceased plaintiff aj^plies within 
the prescribed period to have his name entered on the record, the Court is bound under 
this rule to enter his name. If the Court fails to do so, it amounts to a failure to exercise 
jurisdiction vested in it by law under this rule, and the High Court may interfere in 
revision under s. 115 (c). 

Execution proceedings.* — This rule does not apx)ly to proceedings in execution*, 
see r. 12 below. 

Appeal. — No appeal lies from an order made under this rule (cZ). See 0.43 
below. 

4 . ' S. 368.] (1) Where one of two or more defen- 

dants dies and tha-ri ght to sn e does not 
Prooeauio In case of death siirvive agaipst the si irvi-vin g defendant or 

of on o of several defendants t ^ ^ ^ t 

or of sole defendant. d efendantia^lo ne ^ or a sole defendant or sole 

^ surviving defendant dies and the right to 

sue survives, the Court, on an app ication made in that l^half, 
shall cause the legal representative of the deceased defendant 
to be made a party and shall proceed with the suit. 

(2) Any person so made a party may make any defence 
appropriate to his character as legal representative of the 
deceased defendant. 


(*) VenkatatMrayana v. Subbammal (1916) 3 
408, 42 I. A. 125. 

lU f™"OAo«K* V. Bhayaram (1808) 22 Cal. Oi 
( s) Subbaraya v. Manika (1896) 19 Mad. 346. 


(а) Chelimi v. Subbamma (1917) 41 Mad. 442, 

(б) LalU V. Satish (1906) 83 Cal, 1168. 

(<s) Janard?tan v.Ramohandra <1902) 26 Bom.817, 
(d) Jjakthmi v. Sitbbarama (191Q) 39 Mad. 488. 
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O. 22, r. 4. (3) Where within the time limited by law no application 

is made under sub-rule (1), the suit shall abate as against the 
de base d defendant. 

Alterations In the rule : — 

1. Sub-rule (2) is new* 

2. The words “as against the deceased defendant “ in sub-rule (3) are also new. 

See notes below, “ The suit shall abate as against the deceased defendant.” 

Suit. — ^The word “ suit ” in this rule includes an appeal, and the word defendant” 
a respondent ; see r. 1 1 below. 

Legfal representative*— See s. 2, cl. (II). 

Limitation. — ^The application under this rule must be made within six months 
from “the date of the death of the deceased defendant or respondent:'' 
Limitation Act, 1908, sch. I, art. 177. The alteration in the language of art. 177 [Limi- 
tation Act, 1877, art. 176 C], clearly shows that the word “ respondent ” in that article is 
not confined only to a respondent in first appeal as was held by the High Court of Madras 
under the old article (e), but that it also includes a respondent in second appeal as held 
by the High Courts of Calcutta and Allahabad (/). See also r. 11 below. 

5ub-rule (2). — See note to r. 3 above, “Legal representative,” p. 664 above. 

Where no application Is made within the period of limltatiou* — ^The 

application to bring the legal representative of the deceased defendant on the record 
should, as stated above, be made within 6 months from the date of the death of the 
deceased defendant. If no such application is made within the aforesaid period, the 
suit abates as against the deceased defendant [sub-rule (3) ], though the plaintifE was 
ignorant of the death of the deceased (gr). After abatement, the only course open to 

i the plaintiff is to make an application under r. 9, sub-r. (2), to have the abatement set 
aside. Such an application should be made within 60 days from the date of the abate- 
ment [Limitation Act, 1908, sch. I, art. 171], but the Court may entertain the application 
even after 60 days if sufficient cause is shown (h) [see r. 9, sub-r. 3, and Limitation Act, 
1908, 8. 6]. As to the inherent power of the Court to bring the legal representative of 
a deceased defendant on the record after abatement, see notes below. 

The cult shall abate “ as ag:alfiat the deceased defendant.*^ — Where 
one of two or more defendants dies, and the right to sue survives against the 
surviving defendant or defendants akwc, as where the liability is a joint one, the suit 
should be proceeded with as against the surviving defendant or defendants. This case 
has been dealt with in r. 2 above. The present rule provides inter alia that where one 
of two or more defendants dies, and the right to sue does not survive against the surviving 
defendant or defendants alone, as in a suit for partition, the legal representative of the 
deceased defendant ought to be made a party to the suit. For this purpose an applica- 
tion should be made to the Court, and such application must be made within six months 


(«) Aiyakannu PiUai (1906) 29 

(/) Upendra Kumar v. Sham Lai (1907) 34 Cal. 
1020 ; Madhuban Das v. Narain Das (1907) 
29 All. 535. 

(flr) Sayad Mir Natoab v. Hardeo (1911) Ponj. 
B«o. no. 60, p. 235 ; Hadu v. Lata (1915) 
PunJ. Beo. no. 41, p« 197 ; Jamna v. SarfU 


(1919) Punj. Beo, no. 67, p. 166. Imoranoe 
of death may, however, he a good ground 
for setting aside the abatement : Daya 
Singh V. Buta Singh (1916) PunJ. Beo. 
no. 118, p. 86<h 

(5) Seor^r^^of State V, Jawahir L (1914) 86 
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from the date of the death of the deceased defendant. Sub-rule (3) provides that where O. 22y f* 4. 
no such application is made, the suit shall abate as against the deceased defendant. The 
words, “as against the deceased defendant are new. In the absence of these words 
in the corresponding section 36B of the Code of 1882, it was contended in a large number 
of cases governed by that section that where no application was made to bring the legal 
representative of a deceased defendant or respondent on the record within the period 
of 6 months, the suit or appeal abated not only as against the deceased defendant or res- 
pondent, but as a whole. But this contention did not prevail, and the Courts held 
that a distinction ought to be made between cases in which a suit or appeal could proceed 
in the absence of the legal representative and those in which it could not so proceed. 

In the former case it was held that the suit or appeal abated only as against the deceased 
defendant or respondent (t); in the latter case, that it abated as a whole (j). Sub-r. 

(3) of the present rule makes it clear that where no application is made to bring the legal 
representative on the record within the time limited by law, the suit or appeal abates 
primarily as against the deceased defendant or respondent only. At the same time 
there is nothing in this rule to preclude the Courts from holding, as they did under the 
last Code, that a suit or appeal abates as a whole where the facts of the case are such 
that the suit or appeal cannot proceed in the absence of the legal representative. 

It is submitted that the only effect of the newly added words “ as against the deceased 
defendant,” is to make it clear that failure to make the necessary application within the 
time allowed by law does not necessarily cause the suit or appeal to abate as a whole, 
and thus to give legislative recognition to the rulings under the last Code. The said 
words do not mean that the suit or appeal shall in every case abate as against the deceased 
defendant or respondent only, and proceed against the other defendants or respondents. 

Such a construction would lead to absurd results in many cases. It is, therefore, sub- 
mitted, that the distinction drawn by the Courts under s. 368 of the Code of 1882 between 
oases in which a suit or appeal abates as against the deceased defendant or respondent 
only and those in which it abates as a whole, still holds good. The subject being one 
of some difficulty, we proceed to illustrate it in the light of decided cases. 

Formal defeodant. — The absence of representatives of a defendant who is 
merely a formal party to the suit affords no ground for the abatement of a suit (k). 

1. Cases In which ault or appeal held to abate as against the deceased 
defendant only. — (1) A mortgages certain property to B, C stands surety for repay- 
ment of the mortgage-debt. B sues A and G, praying as against A for a sale of the 
mortgaged property, and as against C for a decree for the payment of the mortgage 
debt. C dies pending the suit. No application is made by B to bring on the record the 
legal representative of C within 6 months from the date ofC’s death. The suit abates 
as against O only, and not as a whole : Mehdi Husain v. Sugra Begam (1902) 26 All. 206. 

[In this case it is clear that B could have abandoned his claim against C, and sued A alone 
on the mortgage.] 

(2) A lets certain lands to B and C. A then sues B and C for arrears of rent, but 
the suit is dismissed. A files an appeal from the decree against B and C, C dies pending 


(i) Ckafidar$ang v. Khimdbhai (1808) 22 Bom. 
718 ; Bai FuU v. Adesang (1002) 26 Bom. 
208 ; Joy Qobind v. Monmotha (1006) 33 
9»1‘ 680 ; Upendra JSumar v. S/tam Lai 
0.007) 84 Oaf. 1020 ; Mehdi Husain v. 
Sughra Begum (1002) 25 AU. 206 ; Renga 
V. Qnanaprakasa (1^6) 80 Mad. 67; Abdul 
Aziz V. Basdeo Singh (1012) 34 AU. 604 ; 
^aimh Bibi v. B^ila (1017) PunJ. Beo. 
no. 28. p. 00. 

fj) Raj Chundtr v. Qanga Das (1004) 31 Cal. 487, 


31 1. A. 71; Hem Kunwar v. Amba Prasad 
(1000) 22 All. 430; Imam-ud-Din v. Sada^ 
rath Rai (1010) 82 All. 301; DharanjU v. 
Chandeshtoar (1007) 11 C. W. N. 604 ; 
Khuda Bahhsh v. Mathra Das (1013) Punj. 
Keo. no. 62, p. 234 ; Sardari Lai v. Ram 
Lai (1910) 1 Lah. L. I. 226. 

(k) Brij Indar Singh v. Kanshi Ram (1917) 44 
I. A. 218, 228 ; 46 Cal. 04. 110, (1917) 
Punj. Beo. no. 104, p. 808, at p. 407. 
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O. 22^ r. 4. appedJ. No application is made by A to substitute C*s legal representative in C’s 
place within 6 months, from the date of C*a death. The appeal does not abate as a 
whole but against 0 only : Joy Qobind v. Monmotha (1906) 33 Cal. 680. [In this case it 
is clear that .4 could have sued B alone without joining O' as a party defendant : see 
Contract Act, 1872, s. 43.] 

II. Cases In which suit or appeal held to abate as a whale 

(1) At By and C are joint owners of certain property. The property is sold for arrears 
of Government revenue and purchased by D. ‘ A, R, and G sue D to set aside the sale on 
the ground of fraud and irregularities, and a decree is passed in their favour. D files 
an appeal from the decree against A, J?, and C. C dies pending the appeal, but no 
application is made by D to bring CTa legal representative on the record within the 
period of limitation. The appeal abates not only as against 0, but as a whole. In 
this case it is clear. that A, R, and C being joint owners, the suit would have been 
bad if C were not joint as a party to the suit. Further, suppose that the appeal 
were heard and that the appellate Court came to the conclusion that the decree of 
the lower Court should be reversed ; the decree could tlien be reversed only as to A 
and li, but it could nob be reversed as to (7, for C’s representative is not on the 
record. This conclusion is preposterous, for the cEise is one in which the decree, 
if it is set aside, must be set aside as to the sale of the entire estate. Under no 
circumstances could it be reversed as to the unascertained shares of some joint-holders 
[that is, A and 5], and confirmed as to the unascertained share of other joint-holders 
[that is, in this case, C]. The case therefore is one in which the appeal could 
not proceed in the absence of CP a legal representative. The appeal therefore must 
abate as a whole: Dharanjit v. Chandeshwar (1907) 11 Cal. W. N. 504; Bejoy Gopal 
V. Umesh Chandra (1901) 6 C. W. N. 196; Hadit v, Lala (1915) Punj. Rec, no, 41, 
p. 197 ; Jamna v. Sarjit (1919) Punj. Rec. no. 67, p. 166. 

(2) A sues his partners B, O, D and F for dissolution and for accounts of the 
partnership. A decree is passed in the suit by which it is ordered that a sum of 
Rs. 9,000 should be contributed by A, R and ( 7 , and that out of that sum Rs. 1,740 
should be paid to D and the rest to F, A appeals from the decree making R, < 7 , D and 
F party respondents. B and O also appeal from the decree making A, D and F 
party respondents. Pending the appeal D dies. No application is made by the 
appellants in either appeal to bring on the record the legal representative of D within 
the period of limitation. The appeal abates as a whole, for it is not a case in which 
the appeals could proceed in the absence of the legal representative of D, as the suit 
is one for i)artnership accounts : Raj Chunder v. Ounga Das (1904) 31 Cal. 487, 31 
I.A, 71. 

Power of Court to add legal representative an a party after abat*^- 
ment. — Notwithstanding the abatement of a suit, the Court has the power, in a proper 
case, to bring on the record the representative of a deceased defendant under s. 161 
and O. 1, r. 10. A sues B and C for partition of joint family property. A preliminary 
decree is passed and a commissioner is appointed to make a partition according to 
the rights declared in the decree. B then dies, but no application is made to bring 
his legal representative on the record voithin the period of limitation. Though the 
suit abates as regards B, the Court may add B'a representative as a defendant {1). 

Effect of decree against a person alleged to be the legal represen- 
tative of the deceased defendant.— Where a defendant in a suit dies, and the 


(l) I^kmlohand v. Kaehuhhai (1011) i.8 Bom. I »ang v. Khimabhai (1898) 22 Bom. 718, 

L. R. 617, fl. c. 36 Bom. 898 ; Chuiriiwr- |, 721-722. 
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plaintiff, tinder this rule, brings a person on the record whom he alleges to be the 22, 

legal representative of the deceased defendant, such person sufficiently represents 4, 5 

the estate of the deceased for the purposes of the suit, and, in the absence of fraud 
or collision, the decree passed in the suit will bind the estate (m). 

Rehearing: of suit or appeal. — A plaintiff whose suit is heard and dismissed 
is not entitled to a rehearing of the suit on the ground that one of the defendants 
had died previous to. the hearing of the suit and that the suit was heard without bringing 
the legal representative of the deceased defendant on the record. The right to have 
the suit reheard is the right of the legal representative [which he would not care to 
exercise, the suit being dismissed], and not the right of the unsuccessful plaintiff. The 
same rule applies to appeals (/i). 

Death of defendant after preliminary decree. — ^This rule applies though 
the death of a defendant may take place after the passing of a preliminary decree, 
as in a partnership suit (o). 

Execution proceeding:^. — This rule does not apjffy to proceedings in 
execution of a decree ; see r. 12 below. 

Application of this rule to appeals. — This rule applies to appeals: see 
r. 11 below. But an appellate Court has no power under this rule to declare that a 
suit as distinct from an appeal has abated, in a case in which a decree has already 
been passed before the death (in consequence of which the suit is alleged to have abated) 
took place {p). 

5. [s. 367.] Where a question arises as to whether *1^ 

any person is or is not the legal representa- ^ 
Determination ot quea- tive of a deceased plaintiff or a deceased 

tion aa to legal representa- i j* 

tive. defendant, such question shall be deter- 

mined by the Court. 

Alterations in the rule . — 

1. The words where a question arises as to whether any person is or is not 
the legal representative,^^ have been substituted for the words “ if any 
dispute arises as to who is the legal representative.'' The object is to 
make it clear that this rule applies not only where two or more persons 
claim to be the legal representatives of a deceased party but where 
there is only one claimant and his representative character is denied. 

This is in accordance with the interpretation put upon the words of the 
old section in the undermentioned cases (g), 

?. Under the old section where a question arose as to whether any person was 
or was not the legal representative of a deceased party, the Court had the 
power either to stay the suit until the question was determined in another 
suit, or to determine the question itself. Under the present rule the Court 
is bound to determine the quesjfion itself (r). 

3. It is provided by rules 3 and 4 of this Order that once a person is brought on 
the record under those rules as the legal representative of a deceased party. 


(w) Kadir v. MuthukHshna (1908) 26 Mad. 230. 

(n) Vellayam v. Jothi (1915) 28 Mad. L. J. 138. 

(o) Moti Lai V. Ram Narain (1916) 39 All. 551. 
KP) Sundar v. Musammat Kumari (1919) 41 All. 


iq) OtUa V. Beepathee (iQQi) 17 Mad. 209, 210; 
» Subbaya v. Saminadayyar (1896) 18 Mad. 
496 ; Hanmnt Singh v. Ram Oopal (1908) 
30 All. 848. 

(r) Raoji v, Anant (1918) 42 Bom. 636, 642, 



670 


THE FIRST SCHEDULE, 


O. 22 1 ‘*the Court ahaJl proceed with the suit.*’ No objection therefore as to the 

rr. 5t 6. representative character of such person con be entertained after he is 

brought on the record, though the hearing of the suit has not commenced. 
Under the old section the objection could be taken or . before the first 

hearing of the suit.” But the words “ at or before the first hearing ** have 
been omitted in the present rule, the object being that the objection as to 
whether any i)er8on is or is not the legal representative of a deceased party 
should be taken before such person is made a party to the suit under 
rules 3 and 4 (a). 

Legal representative.* '—As to the definition of this expression, see s. 2, 
cl. (11). 

Objection as to representative character, when to be taken.— See 

notes above, “ Alterations in the rule,** No. 3. 

Effect of order under this ^ rule. — This rule provides a summary pro- 
cedure for appointing a person to be the legal representative of the deceased plaintiff 
for the purpose of prosecuting the suit Hence an order admitting a person to be 
the legal representative for the purpose of prosecuting the suit does not operate as 
a final determination of the representative character of such person, in other words it 
does not operate as res judicata {t). This rule, it is conceived, must be read as if it 
contained the words ** for the purposes of rules 3 and 4 ** after the word “ shall.*’ 
Compare s. 47, sub-s. (3), 

Power of Court to correct its order. — If an ex parte order is made under this 
rule, and it is found to be a mistaken order, the Court has the power to correct it (w). 

Appeal.— No appeal lies from an order imder this rule (v). But a party aggrieved 
by the order may object to thef^orde^ in an appeal from the decree, provided he was a 
party to the decree (to). But the order will not be set aside unless it is shown that it 
has affected the decision of the case {x). See s. 105 above. 


6. [New.] Notwithstanding anything contained in the 
foregoing rules, whether the cause of action 
No .batement by suTvives Or not there shall be no abatement 

reason of death after , j 

hewtog. by reason of the death of either party be- 

tween the conclusion of the hearing and the 
pronouncing of the judgment, but judgment may in such case 
be pronounced notwithstanding the death and shall have the 
same force and effect as if it had been pronotmeed before the 
death took place. 


No obotement by treason of deatll after hearing. — This rule is new. It 
gives effect to^the decisions in the undermentioned cases (y). See notes to s. 47, case 
(4),p. l23|bove. , ^ 


($) Bee Meenatchi v. JLnanthanafayana (1903) 

26 Madf 224 ; Balabai v. Oanesh (1908) 

27 Bom. 162, 187. In both these oases 
the objection was taken at a late stage 
of the hearing. 

<0 Panotam v. JanJd (1906) 28 All. 109. • 

(ii) VaUalabai v. Sambhaji 0i9l9) 43 Bom. 168. 

(V) Dumi Chand v. Arja (1916) 87 AM. 272. 

0«) Bee Har NOrain v. Kfiarag (1887) 9 All. 


447 ; Sarikali v. Murlidhar (1890) 12 All. 
200 ; VUhu v. Bhima (1890) 16 Bom. 146. 

(x) Balabai v. Oaneth (1908) 27 Bom. 162. 

(y) Sur&ndro v. Doorga Soondwy (1802) 19 Cal. 

513, 588, 19 1. A. 108 ; Ramaolmya v. 
AnariaeMrya (1897) 21 Bom. 814 ; Chetan 
V. Batbhadea (1809) 21 AU. 814 ; RaghwuUha 
V, Vsnkatha (lw3) 26 Mad. 101 ; Ooda 
V. Soondarcmail (1909) 33 Mad. 167. 
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In a joiortgage suit the ^'judgment** referred to in this rule is the judgment support- O. 22$ 
ing the final deoree and not the judgment supporting the preliminary ^decree, and the rr* 6-8. 
“ hearing *’ referred to in the lule is the hearing of issues upon which judg- 
ment is to be delivered determining the plaintifiTs right to a final decree. The result 
is that this rule does not apply where a party to a mortgage suit dies before the 
application for a final decree is made and heard (z). 

7. [s. 369.] (1) The marriage of a female plaintiff or 

defendant shall not cause the suit to abate, 

Suit not abated by but the suit mav notwithstanding be pro- 
party. cecdcd With to judgment, and, where the 

decree is against a female defendant, it 
may be executed against her alone. 

(2) Where the husband is by law liable for the debts of 
his wife the decree may. with. the permission of the Court, be 
executed against the husband also ; and, in case of judgment 
for the wife, execution of the decree may, with such permis- 
sion, be issued upon the application of the husband, where 
the husband is by law entitled to the subject-matter of the 
decree. 

Ltabtllty for wife's debts. — See Pollock and Mulla’s Indian Contract Act, 
s. 187, and notes thereto. 

8. [s. 370.] (1) The insolvency of a plaintiff in any 

suit which the assignee or receiver might 
vency*barB*’’Bi3tI”‘' maintain for the benefit of his creditors, 

shall not cause t^ suit_to abate, unless 
such assignee or receiver declines to continue the’ suit or (un- 
less^for any special reason the Court otherwise directs) to give 
security for the costs thereof within such time as the Court 
may direct. 

(2) Where the assignee or receiver neglects or refuses to 
continue the suit and t© give such security 
Procedure where aesignee withiu the time SO Ordered, the defendant, 
security. Hiay apply for the dismissal of the suit on 

the ground of the plaintiff’s insolvency and 
the Court may make an order dismissing the suit and awarding 
to the defendant the costs which he has incurred in defending 
the same to be proved as a debt against’the plaintiff’s estate. 

This rule applies to the case of a plaintiff insolvent. — This rule lays 
down the procedure to be followed where a plaintiff becomes insolvent. 


U) Jungli LaU v. Laddu Ram (1019) 4 Pat. L. J. 240. 
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O, 22, lofiolvency of defendant. — ^As to the case of the insolvency of a defer^atU in a 

rr, 8, 9. presidency -town it is now ptovided by sec. 18 of the Presidency-Towns Insolvency Aot» 
1909, that where a defendant to a suit has been adjudged an insolvent, the Court ihay, 
at any time after the making of the orde r of adjudication, stay any suit or other proceed- 
ing pending against the insolvent before any Judge or Judges of the Court or in any 
other Court subject to the superintendence of the Court, It is further provided by the 
same section that any Court in which proceedings are pending against a debtor may on 
proof that an order of adjudication has been made against him under the Act, either stay 
the proceedings or allow them to continue on such terms as it may think just. As to case® 
governed by the Provincial Insolvency Act, 1907, see sec.* 16, sub-sec. (2). See also notes 
to r. 10 below, “ Insolvency of defendant : joinder of Official Assignee.’^ 

Insolvency.*' — ^This rule does not apply to a case where there has been only an 
application to declare the plaintiff an insolvent and a vesting order made, but the pro- 
ceedings are subsequently annulled and the party is not declared an insolvent. Therefore 
in such a case, where a suit has been dismissed for the non-appearance of the plaintiff 
or the Official Assignee on the date fixed for the hearing, it is rule 9 of Order 9 that 
applies (a). 

Costs payable by plaintiff prior to his Insolvency, — The general principle 
is “ that a person who comes in by representation, whether it be an assignee in bankruptcy 
or as an executor or administrator of an original plaintiff, where costs are due by the 
person whom he represents, the suit cannot be carried on except upon the costs of the 
original suit being paid.” It has accordingly been held that where a plaintiff, who has 
been ordered to pay the costs of a proceeding in the suit, becomes bankrupt, and the 
suit is revived by hia assignee, the Court wiU stay i>roceedings until payment of the costs 
which the plaintiff has been ordered to pay (6). 

Costs of successful defendant. — ^Where a suit is continued by the assignee 
in bankruptcy, and the defendant obtains judgment with costs, the defendant is entitled 
to be paid all his costs in full, and not merely the costs as from the date of insolvency 
with liberty to prove for the costs previously ncurred (c). 

Practice. — As to the proper order to be made under this rule, see the under- 
mentioned case {d). 

Execution proceedings. — ^This rule does not apply to proceedings in execution-, 
ee r. 12 below. 

Cause of action arising after insolvency — A, an undischarged insol- 
vent, sues B for brokerage earned by him subsequent to his adjudication. B applies 
for security for costs. If the Official Assignee has not intervened, no order should be 
made for security for costs. Even if he has intervened, no order should be made if 
the amount of the claim exceeds the plaintiff’s liability (e). 

9. [Ss. 371, 372a.] (1) Where a suit abates oris dis- 

* missed under this Order, no fresh suit 
dis^i^ abatement or biought ou the Same cause of 

action. 


(а) Amrita Lai v. Ttdkhali (1900) 27 Cal. 217. 

(б) Oook V. Hathway (1869) L. B. S £q. Cas. 

612. 

(o) London Drapery Stores, in re fl898] 2 Ch. 

684, following Boynton V. Boynton (1879) 


4 App. Cas. 783 (a case of executors). See 
also Datoobhoy v. VaUu (1899) 1 3Som. 
L. E. 828. 

(d) Lekhraj v. Shamldl (1892) 16 Bom. 404. 

(c) Murray v. East Bengal Mahajan FloHtta Oo* 
Ld, (1919) 46 Cal. 156. 
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(2) The plaintiff or the person claiming to be the legal o. 22, r. 
representative of a deceased plaintiff or the assignee or the 
receiver in the case of an insolvent plaintiff may apply for 

an order to set as ide th e abatement or dis^missal ; and if it is 
proved that he was pre^nted by ahv^ ufficieni? cau se from 
continuing the suit, the Court shall set aside the abatSHent or 
dismissal upon such terms as to costs or otherwise as it 
thinks fit. 

(3) The provisions of section 6 of the Indian Limitation 
Act, 1877, shall apply to applications under sub-rule (2). 

No fresh suit on the same cause of action. — ^This rule prohibits a fresh suit 
on the same, cause of action. As to the meaning of cause of action, see notes to s. 20, 

Cause of action,’* p. 80 above. 

A, a member of a joint Hindu family, sues JB for redemption of a mortgage of ancestral 
property executed by A to jB. A then dies. A’s heirs are not brought on the record, and 
the suit abates. Subsequently A’s son and grandsons institute another suit against 
B for redemption of the mortgage. There is no indication that A’s suit was brought 
by him in a representative capacity, that is, as representing the joint family. The second 
suit is not barred (/). 

Who may apply under this rule* — ^The following persons may apply under 
8ub*r. (2), namely, (1) plaintiff, where a suit has abated under r. 4, sub-r. (3) (gf), 

(2) the legal represmUUive of a deceased plaintiff, where a suit has abated under r. 3, 
sub-r. (2) ; the assignee of an insolvent plairUiff, where a suit is dismissed under r. 8, 
aub-r. (2). 

Sufficient cause.’* — ^This rule provides that the Court shall set aside the 
abatement if the applicant proves that he was prevented by any sufficient cause from 
continuing the suit, that is, if he satishes the Court that he had sufficient cause for not 
applying in time to bring the legal representatives of the deceased on the record (^). 

Thus the ignorance of the death of the deceased may be a sufficient cause unless the 
ignorance implied negligence (i). 

Cause of action of original and revived suit must be the same. — No 

fresh cause of action can be imported into the revived suit, for the proceedings in the 
revived suit are a continuation of the proceedings in the original suit (y). 

Limitation. — ^An application under this rule for an order to set aside an 
abatement must be made within 60 days from the date of the abatement [Limitation 
Act, 1908, soh. I, art. 171]. The application for an order to set aside dismissal of a suit 
must also be made within the same period [t6., art. 172]. In either case, the provisions 
of 8. 6 of the Limitation Act will apply to the application, and the Court may admit the 
application even after 60 days, if the applicant satisfies the Court that he had sufficient 


^f) Rwmhandra v. ShripeUrao (1916) 40 Bom. 
24 [ 8 * 

(9) Seor^arif of State v. JawaMr Lai (1914) 36 
AU. 235 ; BHjIndar Singh v. KansM kam> 
il917> 44 I. A. 218, 227, 45 Oal. 04, 108- 


Bee. no. 104. p. 898, 
(A) Daya Singh v. Bula Singh (1916) PunJ. 
no. US, p. 869 

43 


Bee. 


({) Daya Singh v. Buta Singh (1916) PonJ. Beo. 
no. 118, p. 860. See also Chandra Kumar 
V. Sandhyamani (1909) 36 Cal. 418; Zairuih 
Bibi V. RohiUa (1917) Punj. Bee. no. 23, 
p.9a 

(S) Sham Chand v. Bhayaram (1896) 22 Cal. 92, 
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oauee for not making the application within 60 days. See notes to r. 4 above, “ Where 
no application is made within the period of limitation, p. 666 above. 

Appeal* — An appeal lies from an order refusing to set aside the abatement or 
dismissal of a suit [0. 43, r. 1, cl. (k) ]. 

(1) In other cases of an assignment, 
creation or devolution of any interest dur- 
ing the pendency of a suit, the suit may, 
by leave of the Court, be continued by or 
against the person to or upon whom such 

or devolved. 

(2) The attachment of a decree pending an appeal there- 
from shall be deemed to be an interest entitling the person 
who procured such attachment to the benefit of sub-rule (1). 

Sub-rule (2) is new. See notes below under the head “ Sub-rule (2).’* 

Other cases of assignment, creation or devolution of interest. — It will 
be observed that the preceding rules deal with certain specified cases of assign- 
ment, creation and devolution of interest. Rule 8 deals with the case*of assignment on 
the insolvency of a plaintiff, rule 7 with the case of creation of an interest to a £usband 
on marriage, and rules 2, 3 and 4 with the case of devolution of interest on the death . 
of a party to a suit. The present rule provides for cases of assignment, creation and 
devolution of interest other than those mentioned above (k). 

Assignment of Interest. — This includes a lease granted by the defendant dur- 
ing the pendency of a suit (1), 

Devolution of Interest, — ^The phrase “ devolution of interest ’’ is not confined 
in its meaning to devolution by death. This clearly appears from the words “ to whom 
such interest has come ” in the latter part of the rule. Hence where during the pen- 
dency of a suit instituted by the manager of an encumbered estate, the estate is 
released from management and restored to the owners, it is open to the owners to 
apply to be made plaintiffs in place of the manager under this rule (m). 

Assignment of Interest. — The word “ interest ” in this rule means interest 
in the property, the subject-matter of the suit (w). 

Illmtrations, 

1. A sues B for recovery of possession of certain property. Pending the suit, A 
sells his interest in the property to O, C may apply under this rule to have his 
name substituted as plaintiff in A’s place. 

2. A sues the firm of BO to recover Rs. 6,0Q0. Pending the suit the firm of BC 
transfers all its assets and liabilities to the firm of X Y. Thereupon A applies to 
the Court under this rule to have the firm ot XY joined as a party defendant. The 
application should be refused, for the assignment cannot be said in any sense to be 


10 . [s.*372.] 


Procedure in case of 
assignment before final 
order in suit. 


interest has come 


O. 22, 
rr. 9, 10. 


(Jfe) Bhugwan Das v. NiJkanta (1904) 9 C. W. N. (m) Sourindra v. Siromoni (1901) 28 Oal. 171 ; 

17^ 178. Macleodv. Kissan (1906) 80 Bom. 260. 

(1) Aam Kumar Lai v. Raja Mukund Sdhi (1916) (n) Harish Chand^ra v. Chandpors Co, Lid. (1903) 

1 Pat. L. J. 696. 30 Cal. 961. 
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an assignment of the defendant’s interest in the subject-matter cf the suit : Harish Oj22,r. 10* 
Chandra v. Chandpore Co,, Ltd. (1903) 30 Cal, 961. [Here the subject-matter of the 
suit is the amount claimed by A, namely, Rs. 5,000], 

Insolvency of defendant : Joinder of Official Assignee, — ^This section 
applies to the devolution of an interest by reason of an adjudication in insolvency and 
a vesting order thereunder (o). 

(а) A sues B to recover Rs. 5,000. Pending the suit B is adjudged an insolvent, 
and his property vests in the Official Assignee under a vesting order made by the In- 
solvency Court, The Official Assignee should not be added as a party defendant, for 
though the vesting order has the effect of an assignment of the estate of the insolvent 
to the Official Assignee, it could not be said, when an action pui;ely in pzrsonam (as 
distinguished from an action relating to the insolvent’s property) is brought against the 
insolvent, that any part of the subject-matter of the suit has been assigned to the Official 
Assignee t see Miller v. Budh Sing (1891) 18 Cal. 43 ; Chandmull v. Ranee Soondery 
(1895) 22 Gal. 269 ; Punilhavflu v. Bhaskyam (1902) 25 Mad. 406, 421. 

(б) A sues B for recovery of possession of certain immoveable property. The 
defence is that B is the full owner of the x^roperty. Pending the suit, B is adjudged 
an insolvent and his proj^erty vests in the Official Assignee. This is a case in which the 
Court may add the Official Assignee as a party defendant under this rule. The reason 
is that the property which forms the subject-'inatter of the suit is part of the i>roperty which 
has passed to the Official Assignee under the vesting order : see Punithavelu v» 

Bhaskyam (1902) 25 Mad. 400. If the Official Assignee refuses to defend the suit, the 
insolvent is not entitled to defend the suit independently of the Oflicial Assignee : 

Tribhovandas v. Abdulally (1914) 39 Bom. 5G8. As to the old law on the subject, see 
the undermentioned case (p). 

Note, — It will be noted that the above illustrations are confined to the case of an in- 4 
solvent defendant. The reason is that the case of an insolvent plaintiff is dealt with in | 
r. 8, and the present rule deals with cases of assignment other than those specified in the ^ 
preceding rules. 

‘•During: the pendency o‘2 a suit/' — These words mean “before a final 
decree or order has been passed or made in the suit” [see the marginal note to the rule]. 

Hence the provisions of this rule apply if the assignment, creation or devolution of in- 
terest takes place before a final decree or order is passed or made in the suit. In the case 
of an appeal, the provisions of this rule apply if the assignment, etc., takes place before 
a final decree or order is passed or made in the appeal [see r. 11 below]. In the case of 
an assignment, etc. , pending a suit, the application must bo made pending the suit. The 
reason is that the applications contemplate^d by this rule are applications to continue 
the suit, applications made after the termination of the, suit are not within this 
rule {q). Similarly, in the case of an assignment, etc., pending an appeal, the 
application must be made pending the appeal, 

^ Illustrations, 

1. A decree is passed in a suit respecting a will that a scheme should be settled. 

Before the scheme is settled and a final order made, the interest of oiie of the parties 
to the suit passes by devolution to AB, AB may be brought on the record under this 
rule : Oocool Chunder v. Administrator-Oeneral (1880) 5 Cal. 720. 


( 0 ) -PwwgJavcZtt V. Bhaskyam (1902) 26 Mad. 
iP) Hunt in re (1864) 1 Bom. H. 0. A. 0. 251. 


I (jr) SUaramaswami v. Lakshmi (1918) 41 Mad. 

1 610; Collsctor of Muzaffetnagar y, Husaini 

i Begam (1696) 18 All. 86. 
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Q* 221^ 2. The devolution of interest of a party to a suit after an order has been made 

directing the Commissioner to take accounts, but before the passing of the final decree, 
is within this rule : Keahvb Roy v. Krishto MiUer (1903) 30 Cal. 609. 

3. The assignment of the interest of a mortgagee in a suit for sale of the mortga- 
ged property after a^ preliminary decree for sale, but before the passing of the 2 
decree, is within this rule : Chunni Lai v. Abdul Alt Khan (1901) 23 All. 331. 

4. In a suit by A against B to recover certain immoveable property a decree is 
passed for A, B appeals from the decree. Pending the appeal, A sells the property 
to O. G may^be made a party to the appeal under this rule ; Bajaram Bhagvat v. Jibai 
(1885) 9 Bom* 161; Pandit Chad Chand v. Ktuir Sarat (1896) 18 All. 286. 

6. A sues B to recover Rs. 6,000, and a decree is passed for him, B appeals from 
the decree. Pending the appeal, A assigns the decree to O, 0 may be made a party 
to the appeal under this rule : Durga Prasad, in the matter of ( 1900) 22 All. 231. 

6. A sues B for redemption of a mortgage. A preliminary decree for redemption 
is passed, and a time is fixed within which the mortgage money is to be paid by A into 
Court. The money is not paid in by A by that date, nor is any application made 
by B under cl. (4) of O. 34, r. 8, for a decree for sale. A then sells the mortgaged property 
to (7. This amounts to an assignment pending the suit so as to entitle C to be brought 
on the record as a party under this rule : Muhammad v. Jarao (1916) 37 All. 226. 

7. A sues B to establish his right to certain property. Pending the suit B mortgages 
the property to C. A decree is then passed in favour of A, B does not appeal from the 
decree. C, being desirous of appealing from the decree, applies to be made a i)arty to the 
suit. The suit having terminated, C should not be joined as a party to the suit. He 
may, however, appeal from the decree under s. 146 as a person claiming under B within 
the meaning of that section : Sitaramaswami v. Lakshmi (1918) 41 Mi^. 610, 

3tlt>>rule (a ). — A obtains a decree against B, B appeals from the decree. Pend- 
ing the appeal (7, who holds a decree against A, attach^ the decree obtained by A 
against B, C may bo made a party under this rule. See O. 21, r. 63. 

No new suit. — It is clear from the terms of this rule that when a party is brought 
on the record under this rule, there is, as regards him, no new suit at all. He is added 
in the suit already instituted, and that suit is continued by or against him. The 
essence of this rule, whether applied to proceedings in the Court of first instance or pro- 
ceedings in appeal, is that the suit is one from tl^ beginning and that the addition of the 
transferee does not mitiaie, as regards him, a new proceeding (r). 

^Doctrine of lis pendeof • — In this connection may be noted the provisions of s. 
52 of the Transfer of Property Act, 1882,' which run thus : “ During the active pro- 

secution ... of a cbntentious suit or proceeding in which any right to any 
immoveable property is directly and specifically in question, the property cannot be 
transferred or otherwise dealt with by^y party to the suit or proceeding, so as to affect 
the rights of any other party thereto under any decree or order which may be made 
therein, except under the authority of the Court, and on such terms as it may impose.’^ 

Limitation* — ^The right to apply under this rule accrues from day to day, and is 
not therefore barred by lapse of time. An application therefore to be. added or 
sub^ituted as a party under this rule may be made at any time (s). 


(f) Chunni my^AHvlAli (1901) 28 AIL 881, I KeshUb Roy y. KrUhto MUUr (1908) 30 

888. Cal. 609. 

(«) Kedamath v. Harra Chand (1882) 8 Oil. 420 ; ' 



WITHDBAWAL OF SUITS. 


677 


Effect of addins: or substituting: new plaintiff or defendant under this o. 22* 
rlile. — ^As to this it is now provided by the limitation Act, 1908, s. 22, that in the oaae 10«l2« 
of substitution or addition of any l)arty owing to an assignment or devolution of any 
interest during the pendency of a suit, the suit should, as regards such party, be deemed 
to have been instituted when it was commenced. 

Appeal. — An appeal lies from an order under this rule giving or reusing to give 
leave [O. 43, r. 1, ol, (1)]. Under a. 688 of the Code of 1882 an appeal was allowed only 
from an order giving leave to be joined ais a party. But it was held that though no 
appeal lay under that section from an order refusing leave to be joined as a party ((), the 
order was appealable as a “ judgment ” under cL 16 of the Letters Pateiit (u). It is no 
longer necessary to resort to the Letters Patent, having regard to the wide lang^uage of 
0. 43, r. 1, cl. (1), 


appeals- 


the 


11. [s. 582, 1st para.] In the application of this Order to 

appeals, so far as may be, the word “ plain- 
tifE ” shall be held to include an appellant, 
the word “ defendant ” a respondent, and 
word “ suit ” an appeal. 


Application of Order to 
ipoali 


Application of Order to 
proceedings. 


12. [New.] Nothing in rules 3, 4 and 
8 shall apply to proceedings in execution 
of a decree or order. 


This rule sets at rest the conflict on the question whether the provisions relating to 
the abatement of suits and appeals apply to proceedings in execution. 


ORDER XXIII. 

Withdrawal and Adjustment of Suits. 

1- [S. 373 .] (1) At any time after 0. 23, r. 1. 

Withdrawal oi Shit or the institution of a suit the plaintiff may, 
as agamst all or any of the defendants, 
withdraw his suit or abandon part of his 
claim* 

(2) Whe?,e the Court is satisfied — 

{a) that a suit must fail "by reason of some formal 
defect, or 

(6) that there are other s ufficient grou nds for allow- 
ing the plaintiff to institute a fr sh suit fo • 
the ^ubject-matter of a suit or part of a claim, 


Jan (1902) 24 All. fi82. \ 
(tt) Cammarcial Bank of India v. Subju SaJub [ 


a900) 24 Mad. 268. 
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0. 23,.r- I - it may, on such terms as it thinks fit, grant the plaintifE 
permission to withdraw from such smt or abandon such 
part of a claim with liberty to institute a fresh suit in 
respect of the subject-matter of such suit or such part of a 
claim. 

(3) Where the plaintifE withdraws from a suit, or aban- 
dons part of a claim, without the permission referred to in 
sub-rule (2), he shall be liable for such costs as the Court 
may award and shall be precluded from instituting any 
fresh suit in respect « of such subject-matter or such part of 

’the claim. 

(4) Nothing In this rule shall be deemed to authorize 
the Court to permit one of several plaintiffs to withdraw 
without the consent of the others. 

Sub-rule (l). — This sub-rule is new. It does not create any new right. It merely 
affirms the right of a plaintiff to withdraw a suit in whole or in i)art against all or any 
of the defendajits, and is added here to make the rule a complete enunciation of the law 
relating to the withdrawal of and from suits. Sub-r, (1) contemplates a with- 
drawal of the suit, sub-r. (2) a withdrawal from the suit. If a party desires to 
withdraw from the suit with liberty to institute a fresh suit he must ai^ply to the 
Ck)urt under^ sub-r. (2) to permit him so to withdraw. If ho does not desire to 
have that liberty, then he can withdraw the suit of his own motion under sub-r. 
(1) and no order of the Court is necessary (v). 

Non^SUft* — ^There is no power in the Courts of India, similar to that exercised by 
Courts of Equity or Common Law in England, to enter a non-suit (w). 

Formal defect'' — “Or other sufficient grounds." — A suit may fail 
by reason of some formal defect or it may fail on the merits. Leave may be granted 
under this rjjle where the suit must fail by reason of some formal defect or there are 
“ other sufficient grounds" within the meaning of sub-r. (2) (b) for granting the leave (x). 
Thus a misjoinder of parties or of causes of action 11 a formal defect ; so is the 
improper valuation of the subject-matter of a suit. In such cases leave may be granted 
to t^ plaintiff to withdraw from the suit with liberty to institute a fresh suit (y) 
l>^Sinmarly, lellCVe may be granted where a material document is not j^x^rly stamped ( 2 ), 
or registered (a), for these are in the nature of formal defects. But the Court has 
no i)Ower under this rule to grant permission to the plaintiff tjp withdraw from the 
suit witl^^ liberty to institute a fresh suit in a case where issues have been joined and 
the plain t iff fails to produce evidence in support of the issues, nr, whore evidence has 
'been adduced, but the evidence ia, not such as to support the plaintiff’s case ; the 
- reason is that in oases of this character the suit must fail not by reason of some formal 


(t>) Mahant v. Pur8hot<mda$ <1908)'^2 Bom. 345, 
847, 

(w) Tfotion V. OoUsdcr of Rajihahye (1869) 18 

M. I. A. 160, 3 Beng. L. £. P. 0. 48. 

(x) Ztdi^runnUaa v. Khuda (1881) 8 AU. 588. 

ly) Watson v. CoUector of Rajshahye <1869) 18 
BC. I. A. 160; .GanesM v, KnairnUi (1894) 
16 Ail. 279; Stutnuttoami v. Jagathamim 


(1918) 41 Mad. 701, 707 [Insufflclent court- 
lees] : Aftal Shah v. Lachmi Narain (1918) 
40 iil. 7, 11 [misjoinder]. • ^ 

(«) (1869) 13 M. A, 160, S^Beng. L. K. P. G. 

(a) v. BiOdso (1878) 5 N W. P 

116 . 
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defect, but on the merits, and the apprehension of failure in the suit cannot be said O. 23> **• 
to constitute a “ sufficient ground for allowing the plaintifi to institute a fresh 
suit (6). “ It is impossible said Scott, C.J,, in a recent case, “ to lay down any 
exhaustive definition of what are ‘ sufficient groxmds ’ within the meaning of [this 
rule] but I think that the Couil; should not allow a suit to be withdrawn after the jiartios 
are ready for trial if such withdrawal may oi)erate to the prejudice of the defendant ” (c). 

A fortiori, the Court should not grant leave with liberty to bring a fresh suit in 
a case where after the case for both the plaintiff and the defendant has been closed 
the Court gives time to the plaintiff to produce documents to counteract the effect of 
documents produced by the defendant and the plaintiff fails to produce the documents 
on the appointed day. The plaintiff’s failure to produce the documents is not ‘‘ suffi- 
cient ground” for allowing him to withdraw from the suit (d). The words “ other 
sufficient grounds ” mean grounds analogous to a ** formalf^defect ” (e). 

** May g:rant such permission.” — ^Where leave is granted to the plaintiff to 
withdraw from the suit, the order must not be one dismissing the suit with liberty to 
bring a fresh suit, but one permitting the plaintiff to withdraw from the suit with liberty to 
bring a fresh suit (/). Where leave is refused the Court should simply dismiss the ap- 
plication. It should not make an order dis]X)sing of the suit on the assumption that the 
plaintiff would withdraw the suit if the application was refused {g). It may here 
be noted that the permission given by the Court must be in express terms and 
cannot be implied {h). 


“Withdrawing without permission.” — If a plaintiff withdraws from a suit 
without the permission of the Court, he is precluded from instituting a fresh suit in 
respect of the same subject-matter (i). But if the subject-matter of the second suit is 
different from that of the first (j),or if the second suit is not against the same parties {k), 
the second suit will not be barred. When the parties to a suit presented a joint 
petition praying that the suit might be struck off, which was done, it was held that the 
plaintiff must be taken to have withdrawn from the suit without i)ermission to institute 
a fresh suit (1), ^ 


Same subject-matter. — As stated above, if a suit is withdrawn without the 
permission of the Court, the plaintiff is precluded from bringing a fresh suit in respect 
of the same subject-matter. The expression “ subject-matter ” does not mean property 
It has reference to the right in p^perty which the plaintiff seeks to enforce. Thus in a 
Calcutta case, where A instituted a suit to establish his right to sell certain property in 
Satisfaction of a decree against B, but withdrew the suit without obtaining leave to bring 
a fresh suit, and subsequently instituted another suit to establish his right to sell the 
same proj)erty in satisfaction of another decree against B, it was held that the second 
suit was not barred. The Court said : ‘^Now, though the property in respect of which 


b) Watson v. Collector of Rahhahye (1869) 13 
M. I. A. 100 ; Das v. Muhammad 

(1887) 9 All. 690 ; Sukh Lai v. Bhikhi 
(1889) 11 AU. 187 ; Kali Prasanna v. Pan- 
chanan (1917) 44 Cal, 367 ; Burathagunta 
V. Kurlapati (1911) 1 Mad. W.^N. 105; 
Jhunku Lai v. Bisheshar Das (1918) 40 All. 
Ca? Chandra (1919) 40 

(c) Mahip^i V. Naihu (1909) 33 Bom 722, 720. 

(t/) Bat KasMbai v. Shivapa (1918) 87 Bom. 
682^ Ai^a v. Gopanna (1914) 27 Mad. 

(e) Kharda Co. U4. v. Durga Charan (1910) 
11 Cal. 1^. 45 , p^r Mookerjee J.; Mabulla 
V. Rani Hemariglni (1910) 11 Cal. B. J. 


612 ; Kali Prasanna v. Panchanan (1918) 
44 Cal. 307 ; Mahendra Ram v. Singi Lai 
(1918) 3 Pat. L. J. 651. Contra Kannu- 
swami v. Jagathamhai (1918) *41 Mad. 
701, 706. 

(/) See Banwari Das v. Muhammad (1887) 9 

All. 690. 

{g) Mahant v. Parshotamdaa (1908) 82 Bom. 345. 
(A) Jita SinjH v. Hari Singh (1916) PunJ. Bee. 
no. 97, p. 294. 

(t) See Kausnx Ram v. Rao Baldeo (1919) Puuj. 
Eeo. no. 136, p. 362. 

(j) Kamini v. Ram Nath (1894) 21 Cal. 266; 

Qopal V. Puma (1898) 4 Cal. W, N. 110. 

(k) Mukhoda v. Ram Churn (1882) 8 Cal. 871. 

(Z) QuUeandi v, MannUal (1901) 23 All. 219. 
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O. 23, r. 1. the present suit is brought is the same as that in respect of which the former suit was 
brought, Still that would not be sufficient to make the present suit one for the same 
maUer as that for which the former suit was brought, within the meaning of s. 373 ” (m). 
Similarly, when the next reversionary heir of a deceased Hindu instituted a suit against 
his widow and an alienee from her of her husband’s property for a declaration that the 
* alienation was not binding on him, and the widow died pending the suit, and the re- 
versioner withdrew the suit without obtaining leave to bring a fresh suit, and subsequ- 
ently brought a suit against the alienee for possession of the same property, it was held 
that the second suit was not barred. Wallis, C.J., in delivering the judgment of the 
Court, said : “ The terms * subject-matter ’ and ‘ the same matter ’ which occurred 

in the corresponding section 373 of the old Code have not been defined, and must, we 
think, be construed strictly in a penal provision of this character. Without attempt- 
ing an exhaustive definition of all that may be included in the term ‘subject- 
matter/ we are of opinion that where, as in the present case, the cause of action 
and the relief claimed in the second suit are not the same as the cause of action and 
the relief claimed in the first suit, the second suit cannot be consider »>d to have been 
brought in i^espect of the same subject-matter as the first suit (n). The contrary, 
however, has been held by the Chief Court of the Punjab (o). In a recent Bombay 
case (p), A sued to eject B. Finding, however, that there was no sufficient notice 
to quit, he withdrew the suit without obtaining the leave of the Court. Subsequently 
A gave a formal notice to quit and brought a fresh suit for ejectment. It was held 
that the suit was not barred under this section as the previous suit was not for the 
same stibject-maUer as the second suit, Scott, C.J., said, ** We are of opinion that 
‘ subject matter * means, to use the words of Order I, Rule 1, ‘ the series of acts 
of transactions alleged to exist giving rise to the relief claimed.’ Obviously the first 
eries of acts or transactions which formed the basis of the first suit was incomplete, or 
the plaintiff would have been able to prosecute his suit to decree. It was incomplete 
because there was no notice to quit. The second series of acts or transactions, is com- 
plete because the notice to quit has been given, and, therefore, the two suits are not in 
respect of the same subject-matter.” 

Withdrawing without leave of Court, but with consent of defend- 
ant. — In a case decided under s. 97 of the Code of 1869 it was observed by Norman, J., 
that where a plaintiff withdraws his suit without the permission of the Court, but with 
the consent of the defendant, he is not precluded from instituting a fresh suit in respect 
of the«ame subject-matter (g). The observations of Norman, J., on this point have 
been doubted in a recent case (r). The doubt seems to be well founded. 

Withdrawing with permission.— Where a suit is withdrawn with the permission 
of the Court, the effect is to leave the parties in the same position as that in which 
they stood before the suit was brought. The plaintiff can, therefore, include in the fresh 
suit a reUef ivhieh he might have incl/uded in the first suit, but which he hod omitted to 
include therein (a). 

** On such terms as to costs/'— Where leave is granted to a plaintiff to 
withdraw from the suit with liberty to institute a fresh suit on condition that he should 


(m) Ktmini v. Ram Nath (1S94) £1 Cal. £05 

followed In Qopal Fuma 

Chandra (1898) 4 Cal. WTnMiO. 

(n) Sinpa Rsddi v. Suhba Reddi (1916) S9 Had. 

987, overmllng A^uta v. Aehutan (1898) 
£1 Had. 867^ 

(o) Jita Singh v. Hari Singh (1916) PunJ, 

Eec. no. 97« P- 294. 


ip) Rakhmabai y, Mahadeo iiaiB) 
id) Jugoobundo v. Watson A 


4£ Bom. 156. 
Oo„ Bourke'B 


(f) GgpalSlandTa v, Am# Chandra (1898) 4 
Cal. W.N. 110. ^ 

(«) Behari Lai v. SrimaH Baron (1896) 17 AH. 
58. 
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pay thd costs of the defendant on or before a certain date, but the amount of costs O, 23 , r. 

could not be ascertained before th^ 8j>ecihed date, the Court may extend the time for 

payment (t)» In a recent case permission was granted to a plaintifi to withdraw from 

the suit with liberty to bring a fresh suit on the terms that he should pay Rs. 600, being 

the costs of the defendant. The payment of costs was made a condition precedent to 

the institution of a fresh suit. The plaintiff instituted a fresh suit without payment 

of costs, but he paid the amount of costs before the hearing of the suit, It^wais held 

that this did not make the suit void ab initio, and that the non-payment amounted to 

a mere irreg^tdarity which was cured by subsequent payment (w). But if the costs are not 

paid before the hearing, the suit must be dismissed (u). 


Defendants in fresh suit. — ^Where a suit haa abated as against one of several 
defendants, and it is then withdrawn with permission to bring a fresh suit, such per- 
mission does not entitle the plaintiff to join the legal representatives of the deceased 
defendant as party defendants to the fresh suit, tlie suit having abated as against 
him {w). 


Arbitration.— When the matters in dispute in a suit are referred to arbitration 
by an order of the Court made under Schedule II, para. 3, the Court has no power under 
this rule to grant permission to the plaintiff to withdraw from the suit with liberty to 
institute a fresh suit. The provisions of this rule do not apply to such a case, for when 
once a matter is referred to arbitration, the Court is precluded from dealing with it in 
the same suit save in the manner and to the extent provided in Schedule II. A sues 
B for possession of certain property. The matters in difference between the parties are 
referred to arbitration by an order of the Court. The Court has no power, either before 
or after the award is made, to grant permission to the plaintiff to withdraw from the suit 
with liberty to bring a fresh suit (a;). But where a reference to arbitration has been 
made without the intervention of the Court (that is,* not by an order of the Court under 
Schedule II, para. 3), and one of the parties to the reference applies to the Court under 
Schedule II, para. 20, to file the award, the provisions of this rule are applicable, and it 
is open to the applicant to withdraw the application (numbered and registered as a suit 
under the said para. 20) under sub-r, (1) of this rule (y). 

Power of appellate Court to give leave to plaintiff to withdraw from 
suit. — ^It has been held by the High Court of Bombay (z) that the present rule 
applies only to pending suits, and not to suits already disposed of. Therefore, 
where a plaintiff’s suit is dismissed, and the plaintiff appeals from the decree, 
the appellate Court has no power to allow the plaintiff -appellant to withdraw from the suit 
with liberty to bring a fresh suit on the same cause of action. On the other hand, it has 
been held by the Allahabad High Court, following the long-standing practice of that 
Court, that the appellate Court has such power (6). In a recent case a Full Bench of the 
Madras High Court held, after a review qf all the authorities, that it is open to an appel- 
late Court in proper oases, when reversing the decree of the lower Court, to give leave 
to the plaintiff to withdraw from the suit with liberty to file a fresh suit (c). The view 
taken by the Madras High Court is supported by the provisions of s. 107, sub-s. (2). 

Withdraiyal of suit pending appeal . — ^Where a decree is passed in a suit for 
partition under which the defendants have acquired by concession of the plaintiff rights 


JSTorajjjM^ma (1006) 20 

7- Ebrakim (1004) 81 Cal. 066. 

^ Nagappa (1009) 88 Mad. 

(«») V, SvryanarayaM (1918) 88 Mad. 

(je) (1887) 9 AU. 168 ; DeW 

OAurn V. Bipru (1002) 7 Cal. W. N. 168. 


(y) Qawi Shankar v. Maida Ko&r (1004) 31 

Oal. 516. 

(«) Bknath y, Uanoji (1911) 86 Bom. 261. See 
also Chhragudi v. Appa Row (1014) 27 Mad. 
L, J. 244. 

(6) Afeal v. AkbaH (1916) 87 All. 826. 

(e) y. Papayya (1017) 40 Mad. 250 
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23 , which otherwise could not have existed, e.gf., where instead’ of providing merely for the 
2 - tnaintenanoe of widows of deceased co-paroeners they are given their respective hus- 
bands* share in the joint property* it is not open to the plaintiff who has made that 
concession afterwards to dtmul its effect by withdrawing the suit of his own free will 
in the appellate Court. If he does so* the^roper course for the appellate Court to follow 
is to dismlftj the appeal so as to leave the decree of the lower Court intact (d). 

Appeal and revision. — A decision imder this' rule granting leave to a plaintiff to 
withdraw from a suit or to abandon a part of his claim with liberty to institute a fresh 
suit is not a deo^e,Dand is not therefore appealable. See the last illustration on p. 5 
above and the cases there cited. Since the order is not appealable, i^i is subject to 
revision if s. 115 otherwise applies to the case (e). 

It has been held by the High Court of Calcutta that if leave is granted to a plaintiff 
to withdraw from a srnt with libejyty to bring a fresh suit on a ground erroneously held 
by the Court granting,!^ ve to be a “sufficient ground” witliin the meaning of sub-r. (2), 
the order is one made without jurisdiction and the High Court has power to revise 
it under 8. 116 (/). On the other hand, it has been held by the Allahabad High Court 
that such an order, though erroneous, is not one made without jurisdiction and that 
the High Court has no power to interfere in revision {gf. 

* 

When order is made under this rule granting leave to the plaintiff to withdraw 
from the suit with libe^y to bring a fresh suit on the alleged ground of a “ formal defect,’ ’ 
but there is no defect in fact, and the order was made by the lower Court without any 
enquiry as to the existence of the alleged defect, the, High Court may set aside the order 
in revision (h). 

•p 

Effect of reversal of order granting leave to withdraw. — Where an order 
granting leave to the plaintiff to withdraw from the suit with liberty to bring a fresh suit 
is reversed by the High Court in revision, but before the reversal of the order a fresh suit 
is filed, the procedure is to declare the fresh suit null and void and to direct the lower 
Pourt to proceed with the original suit from the stage which it had* reached when the 
^ order granting leave was made by that Court (i). 

Does not apply. — ^The provisions of thiscule do potjappl;^ to suits instituted under 
the Bengal Rent"^Act 10 of 1869, which is a complpte^^de by itself {*j ), 

2. [s. 374.] In any fresh suit instituted on permis- 
" • sion Ranted under the last preceding rule, 

ed plaintiff shall be bound by the law of 

limitation in ,tfie same, manner as if the 
first suit had not been instituted. 


Limitation. — The fresh suit must be instituted within the period jjf liijiitation ; 
itwill iiot lie the period of limitation even though the suit that was yennitted to be 


(d) StUyabhMTMbai v. Oanwh (1906) 29 Bqm. IS. 

(e) JWrrv. J>irJl^(1893) 16 All. 169; Rajerma Lai 

r. Atal (1917) 44 Cal. 4B4, dissenting from 
the dictum %l Cdxo, J., In Bansi Singh v. 
Kishun Lai (10 IS) 41 Cal. 682 : BisheShan 
V. BhHjra (1918) 8 Pat. L. J. 680. 

(f) Kali Brasanndy- PancTuman (1918)44 0(^1. f67j 

KJmda Co* JCed. v. Tht/rga Charan (1910) 11 
0. L. J. 46. 


(^) Jhunku L^p BUhsshar Dm (i9ih) i40 AU. 

{h) Nathuni Bam v. Shso Kosr (1918) 8 Pat’. L. J. 

460. ^ . 

H) NatMini’Ram y^ Sheo Eoer (1918) 8 Pat, L. J. 
460. 

(i) Gokun MahalnsA v. Shibendra (1908) 85 Cal. 
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withdrawn was within the peTriod of flotation (fc). But if the first suit was brought in 
a Court having no jurisdiction to entertain it, that Court has no power under rule 1 above 
to make any order under that rule. Jf the Court does not make an order under that 
rule, and gives leave to the plaintiff to withdraw the suit with liberty to bring a fresh 
suit the order is ultra vires, and if a fresh suit is then brought, the case will be governed 
not by the provisions of this rule, but by see. iJ of the Limitation Act, which#provides 
that in computing the x>eriod ,of limitalion the time during which a jdaintiff has*^en pro- 
secuting his suit in good faith in a Court having no jurisdiction to entertain ^he suit, 
shall be excluded {1). 


3 . 


[S..375.] 

Compromiso of suit. 


Where it is proved to the satisfaction of 
the Court that a suit has been adjusted 
wholly or in part by any l awful agreem ent 
or compromise, or where the defendaait satisfies the plaintiff 
in respect of the whole or any part of the subject-matter of the 
suit, the Court shall order such agreement, comprQmise or 
satisfaction to be recorded, and shall pass a decree in accord- 
ance therewith, so far as it relates to the suit. 


O. 23, 
rr. 2, 3. 


Altemtlohs in the rule. — This rulfe differs from the corresponding s. 375 of , 
the Code.of 1882 in three respects, namely ; — 

1. The words ** where it is proved, to the satisfaction of the Court that ” have 

been added into the rule to set at rest the conflict of opinion noted below 
^ in the commentary under the head AVhere a comproiniso set \ii> by one 

^ party is denied by the other,” 

2. The words “ Jhe Court shall order such agreement to be recorded ” 

have been substituted for the^ words such agreement shall be 

recorded.” The object is to bring out the word ” order ” prominently, 
as an appeal is now given from an order made under this rule recording 
or refusing to reoprd an agreement. See O. 43, r. 1, cl. (m), and notes 
below under the hea^ “ Appeal. ” 

3. The words, ** and‘*'aiioh decree .shall bo final so far as it relates to so much 

of the subject -matter©! the suit as is dealt with by the .freemen t, com- 
promise Or satisfaction,” which occurred in the old section after the woids 
so far as it relates to the suit ” have been omitted. Se6 notes to s. 96 
* under the head ” Sub-s. (3)* consent decree not appealable.” 

Scope of the ru}f . — ^The agreement, compromise or satisfaction contemplated 
by this rule mky (1) relate wholly to the suit, or (2) it may relate only to a 'part thereof 
or (3) it may also oomprise matters that do not relate to the suit. Where the ^agreement 
ivhoUy relates to the suit, the Court must, on being invited by the parties, record the 
agreement, and pass a decree in^cordanoe with the agreement, and the suit stops there. 
Whlfere the agr^ment relays to a part only of t>he suit, the Court must, on the application 
of the parties, pass a decree in accordance with the agreement, and the suit may be pro- 
ceeded with as respects tlw rest of the suit. Where the agreement, besides relating 
to the suit Or a part thereof, comprises matters that do not relate to tjb® *^suit, the 
decree must oomprise only such "terms of the agreement as relate to tl^ suit, but not 
the. rest. As to the case where a decree Comprises matters not relating to the suit, 
®oe below notes ** Where the deoree comprises matters that do not relate to the suit.” 

Oc) VarajU^ v. (lOOS) 29 Bom^ 219. | 4jt Ramdeov. OoMthnarain (1908) 36 Cal. 92i. 
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O* 23, r. 3, It is important to note that a consent decree under this rule can be passed only after 
an order is made directing the compromise to be recorded. This is not a mere matter 
of form, as the aggrieved party has a right of appeal against such order under 0. 43, r. 1, 
ol. (m) (m). See notes below under the head “ Appeal.” 

Wt^ere a compromise set up by one party Is denied 6y the other. — Suppose 
that a party to a suit, alleging that the suit has been adjusted by a lawful agreement, 
applies to the Court to record the. agreement and to pass a decree in accordance there- 
with. Suppose, further, that the opposite party to the suit denies that there was any such 
agreement as alleged, or, while admitting that there was such an agreement, alleges 
that he wishes to recede from it, BAs the Court power, if the fact of the agreement is 
denied, to determine whether as a fact the alleged agreement adjusting the suit was 
made, and to pass a decree if it finds as a fact that the alleged agreement was made ? 
Further, if the opposite party, while admitting that there was such an agree- 
ment, alleges that he 'wishes to recede therefrom, has ^the Court power under this 
rule to pass a decree in accordance with the agreement ? Both these questions were, 
under the old section, answered in the affirmative by the High Courts of Bombay, Madras 
and Calcutta (w), but in the negative by the High Court of Allahabad (o). According 
to the Allahabad decisions, the Court had no power under the old section to record an 
agreement and to pass a decree in accordance therewith, unless both the parties consented 
before the Court to have the agreement recorded ; that is to say, even where th®re had 
been an agreement to adjust the suit, the Court could act under that section only if 
both the parties were in agreement at the moment of moving the Court, and if they were 
not then in accord, the agreement could only be enforced by a fresh suit for specific 
performance. The oonfiict arose from the words “ if a suit be adjusted wholly or in part 
by any lawful agreement or compromise ” with which s. 376 commenced. Theipresent 
rule gives effect to the Bombay, Madras and Calcutta decisions. The words ** where it is 
proved to the satisfaction of the Court that a suit has been adjusted wholly or in part ” 
clearly show that the Court has power under this rule, where an agreement or compromise 
is denied, to decide whether, as a fact, the alleged agreement or compromise was made, 
and if it is satisfied that it was made, to record it (p). 

Adjustment: submission and award. — ^It was held in two Bombay oases 
under the Code of 1882 that when the matters in difference in a suit are referred 
to arbitration wifhout the intervention of the Court, and the arbitrator makes his award, 
the submission and the award may bo treated as an “ adjustment of the suit by an agree- 
ment ” within the meaning of s. 373 of that Code, and the same may be recorded as an 
adjustment under that section (q). In the later of the two causes (r) StarHng, J., said 
that it was open to the plaintiff to proceed under s. 626 [now soh, II, para. 20], but that 
it was not obligatory upon him to do so, as there was no express provision in the Code 
1882 that no other course than that prescribed by s. 626 should bo followed. The 
present Code does contain such a provision, for it is enacted by s. 89 that save in so fai* 
as is otherwise provided by the Arbitration Act, 1899, or by any other law for the 
time belog in force aU leforenoea to arbitration should be goveined by the provisions of 
Sohedole U, In a Bombay case, however, decided under this Code, it was held that 
para. 20 of Schedule II did not apply to a reference tn a and that the 


(m) Paban Sardar v. Bhupsndra Nath (1916) 
48 Oal. 86. 

(a) Qoouldat MiinufaetuHng Co, v. SeoU (1802) 
16 Bom. £02 ; Samibai y, PremH (1896) 20 
Bom. 804$ Appasami V. VaradaenaH 
(1896) 10 Mad. 419 ; Sridhcbran y. Puro* 
[ad. 101 ; Brsfodurlabh 
24 CJal. 008. 


maUum (1900) 28 1 
T. Rtmanath (1807) 


(0) Bandhu V. Shah Muhammad (1892) 14 All 

860. 

(p) am V. Lai Bahadur (1916) 88 All. 76, 80-81. 

(1) Samibai y. Prsmji (1896) 20 Bom. 804: 

Pragdas v. Oifdhatdoi (1902) 26 Bom. 76. 
Theie dsoliio&B were doubted lu Bukhanoai 
V. Adamji (1909; 88 Bom. 69. 

(f) (1902) 26 Bom. 76, 80, supra. 
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BubmisBion and the award could be reoorded as an adjustment under this rule. As to O. 23, r. 3, 

s. 89, it was said, that the words “ any other law for the time being in force ” were wide • 

enough to include the provisions of O, 23, r. 3 (a). Four years later the same High 

Court held that having regard to the provisions of s. 89 the submission and award 

could not be reoorded as an adjustment under this rule, and that the correct procedure 

was to apply to the Court to file the award under paragraphs 20 and 21 of Sch. II {t). 

The above decisions were reviewed by Sir Norman Maoleod in a recent case («), and it 
was laid down that where parties enter into an agreement to refer the matters in dispute 
between them in a pending suit to arbitration, they may make the agreement an order 
of Court by an application under para. 1 of Sch. H in which case paras. 1 to 16 of that 
schedule would apply. They are not entitled in such a case to have the agreement filed 
under para. 17, or, if an award is made, to have the award filed under paras. 20 and 21, 

If the agreement is not made an order of Court, and if an award is made and both parties 
accept the award, they can apply for a consent decree in terms thereof and there is no 
need to apply for an order recording the terms of the adjustment. If the plaintiff dis 
putes the award for any reason and proceeds with the suit, the defendant may plead 
the award and have the case set down for hearing on the issue whether the award is 
binding as an adjustment if the defendant disputes the award, the plaintiff may 
have the case set down for trial on the issue whether the adjustment could be recorded; 
or either party may file a suit to enforce the award, and apply for a stay of the original 
suit. In any event it is clear that a mere agreement to refer to arbitration matters 
in difference in a pending suit, where the parties have not gone beyond the ag- 
reement to refer and no award has been made, cannot be treated as an “ adjustment 
of the suit within the meaning of this rule (w). A decree obtained upon an award on a 
reference to the presiding judge and another individual must be regarded as a consent 
decree, and it is not subject to the provisions of the Soh. II. (t;). 

The agreement must be one adjusting a suit. — In the course of a suit the 
pleaders for both parties agreed that if a certain fact appeared upon a certain document, 
the Court should decree the suit, otherwise the suit should bo dismissed. Held that 
this was not an agreement adjusting the suit within the meaning of this rule, for it 
was not complete, and left something to be done by the Court, viz., to ascertain 
whether a certain fact apx>eared upon a certain document (ir). 

Agreement to take oath under the Oaths Act lo of 1873. — ^Where it is 
agreed in the course of the hearing o^ a suit between the plaintiff and the defendant 
that the plaintiff should take a certain oath on a certain date, and that if he did so, 
there should be a decree for him, but that if he failed to do so, his suit should be dis- 
missed, and the plaintiff fails to take the oath, the agreement does not amount to an 
adjustment of the suit so as to entitle the defendant to have the suit dismissed. In such 
a case the Court should not dismiss the suit, but should record the refusal and the 
reasons thereof under s. 12 of the Oaths Act, and proceed with the trial of the suit (a:). 

Court cannot refuse to record a compromise except where It 
is unlawful, — Where both parties to a suit apply to the Court under this rule to pass 
a decree in accordance with the terms of a compromise, the Court has no power 
to refuse to p^s the decree, merely because in its view the compromise is too 


(») V. Jemnabai (1912) 87 Bom. 

y^<daaami (1 

(f\ 627-628. 

^ 386 *^“' ^ ^ 

fi'ocuWw (X920) 82 Bom. I 
(*♦) Tinoowrv v. fdkit Chand (1908) 80 Oal. : 


VenkcUaehala v. Jtangiah (1011) 36 Mad, 
363; Vyankaiaah v. Ranxchanara (1914) 
88 Bom. 687. 

(v) Chinna v. Venkatasami (1910) 42 Mad. 
625, 629. 

(to) Muhammad v. Chsda Lai (1802) 14 All. 141. 
(«) Etakmt V. Etakott (1008) 81 Mad. l. 
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O. 239r*3« fB/Vourable to one of the parties {y). But if the agreement or compromise is unlawful 
as where it is opposed to puhlio policy, the Court should under this rule refuse to pass 
a decree on the compromise even though both the parties consent thereto (z). If a 
decree is passed under this rule on a compromise which is not lawful, the Court should 
not enforce the decree in execution proceedings. Thus a sale of an office attached to a 
temple is against public policy. Hence if in a suit against the holder of such an office 
a compromise is arrived at whereby the holder of the office consents to the office being 
sold in satisfaction of the debt due to the plaintiff, and a decree is passed on the com- 
promise, the Court should notwithstanding the consent decree refuse to sell the office 
in execution (a). It is clear that if the matter had rested in contract only, the Court 
could not have enforced the sale in a suit brought for that purpose. The mere fact 
that the contract is embodied in a decree does not alter the incidents of the contract. 
By private agreement, converted into a decree, parties cannot empower themselves to 
do that which they could not have done by private agreement alone (6). The 
principle is that where a decree is based on an agreement of compromise, the Court 
must bo taken to adopt the agreement with all its incidents (c). “ The contract of 

the parties is not the less a contract, and subject to the incidents of a contract, 
because there is sui)eradded the command of a judge ” (d). One of the incidents 
of the contract in the above case was that the Court could not have enforced the 
sale of the office, had a suit been brought upon the contract. That incident still 
remained, though the agreement was recorded and a decree passed in accordance 
therewith. See notes to s. 11, “Consent decree and estoppel,’* p. 62 above. The 
following are further illustrations : — 

(a) B holds certain lands under a lease from A The rent falls into arrears, and A 
sues B for arrears of rent and for possession. It is subsequently agreed between the 
parties that B should continue to hold the lands as ^’s tenant, but upon fresh terms 
arranged between the parties, and that if default should be made in payment of rent 
on the due dates, the lease should be forfeited that this last is a forfeiture clause]. 

A decree is passed in terms of the agreement under this rule. B commits default in 
payment of rent. A thereupon applies for possession of the land in execution of the decree, 
r offers to pay the arrears, and applies that he may be relieved against forfeiture. It i3 
clear that if the matter had rested in contract only, the Court could have granted 
the relief : the right to relief would have been an incident of the contract. The 
mere fact, therefore, that the agreement has been recorded and a decree passed in 
accordance therewith, does not preclude the Court from granting relief against 
forfeiture (e). 

(b) The facts are the s^me as in the above illustration, except that instead of 
proceeding in execution, a fresh suit is instituted by A against B for possession on 
default of payment of rent. The same principle applies as in the above case (/). It 
would seem that the proper procedure in cases where the forfeiture clause is in the form 
stated in ill. (a) is to enforce the forfeiture not by an application to execute the consent 
decree, but by a regular suit {g). The clause does no more than declare the right of 
forfeiture, and thus far the decree is declaratory, and it is an elementary principle that 
a declaratory decree can only be enforced by a suit. 


(y) MUiram v. Yttv (1898) 22 Bom. 238. 

( 2 ) Suniwambal v. Yogavanagurukkal (1916) 
88 Mad. 860. 

(») Lakshmaruuwami v. Rangamma (190^^^ 26 
Mad. 81. 

(6) Qreai jV. W. Central Ry. Co. v. Charleboie 
(1899) A C* 1X4. 

(o) jNoga^^-w. Vaniat Rao (1901) 24 Mad. 266, 
(d) Wentioorth v. Sullen (1829) 9 B. & 0. 84 


Lievesley v. Qilmore ( 1865 ) L. B. I. 
670. See also Oonolan v. L^land (1884) 
27 0. D. 682, 688. 

(e) Nagappa v. Vankat Sao (1901) 24 Mad. 2 Gj. 

See Transfer of Property Act, 1882, s. U* 
(/) KrUhanabai v. Bari Oovind (lk)7) 81 Bom. 
16. overruling Shirekiui v. MahaUya 
(1886) 10 Bom, 486. 

{g) 31 Bom. 16, 22 supra. 
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It has been recently held by a Full Bench of the Bombay High Court that a com - O. 23, r. 3 
promise in a suit which comes under the Dekkhan Agriculturists’ Relief Act (XVII of 
1879) is not bad in law because it is made without compliance with the provisions of 
see. 16B of that Act (^). 

Compromise of probate proceedings. — Unless a will is proved in some 
form, no grant of probate can be made merely on the consent of pai-ties. Hence an 
agreement or compromise as regards the genuineness and due execution of a will, if 
its effect is to exclude evidence in proof of the will, is not “ lawful ” within the 
meaning of this rule, and no probate can be granted merely because the caveator con- 
sents to the grant. Such an agreement is against public policy, for its object is to 
exclude inquiry into the genuineness of the will which it is the duty of the Probate 
CJourt to make (i). Hence it is open to the caveator, before probate is granted, to with- 
draw from the compromise and to require that the will be proved (j). For the same 
reason if an executor withdraws his petition for probate, such withdrawal being 
pursuant to a compromise, he is not precluded by the provisions of r. 1 above from 
13resenting another petition for probate, though the first petition was withdrawn 
without the permission of the Court (k). 

Where the decree comprises matters that do not relate to the 
suit. — The decree to be passed under this rule must be confined to matters that relate 
to the suit. This does not mean that the decree to be passed in accordance with a 
compromise must be restricted to tlie reliefs claimed in the ifiaint. “ All terms which 
form the consideration for the adjustment of the matters in dispute, whether they 
form the subject-matter of the suit or not, become related to the suit, and can be 
embodied in the decree.” Thus where A sued B on a promissory note, and a com- 
promise was arrived at between the parties whereby B agreed to pay the amount of 
the note by instalments, and the amount was also made a charge on certain immove- 
able property of J5, it was held that there was nothing in the present rule to pre- 
clude the Court from making the amount a charge on JB’s property, even though the 
relief claimed was for a money -decree only. The charge, though not claimed as a 
relief, related to the suit (Z). It formed the consideration for the time allowed for 
X^ayment of the sum decreed by instalments, and thus constituted an integral and 
necessary part of the adjustment of the claim in the suit {m). But where A sued 
B to restrain B from building a projected house in such a way as to interfere with 
A’s enjoyment of light and air, and a compromise was arrived at between the parties 
whereby B undertook not to build his house higher than what it originally was» 
and also agreed, as regards a passage between the two houses, not to let water into 
the passage, it was hold that the arrangement as to the passage did not relate to the 
suit, and that the decree should be confined to the undertaking as to the house (ji). 

But if either party objects to the splitting of the agreement, the Court has no 
power to record only a part of it, unless the part sought to be recorded is quite distinct 
from the other, and the performance of the one is not dependent on the performance 
of the other (o). But the parties can get over the difficulty by amending the pleadings 
with the leave of the Court so as to comprise in the pleadings and the decree matters 


{h) Shivayyagappa v. Qooindappa (1913) 37 
Bom. 6147 

(i) MonmoMni v. Batxga (1004) 81 Cal. 367. 

(J) Janakbati v. Gajanand (1916) 1 Pat. L. J. 
877. 

(k) Jugeshwar v. Jagatdhari (1917) 2 Pat. L. J. 
635. See Flrobate and Administration Act, 
1881, 8.65. 

(0 Kurm^ppa v, Sirusappa (1907) 30 Mad. 
478 ; Naleaa OheUi v. VifKgu (1909) 38 
tJSS* V » Bh/awmttgiri v. Maraduguia 
(1907) 17 Mad. L, J. 200 ; Sabapathy v. 


Vanmahalinga (1914) 38 Mad. 959; Ayyagiri 
V. Koobur (1914) 27 Mad. L. J. 173; 
RatfUMwami v. Ralnammal (1914) 27 Mad. 
L. J. 388 ; Cha.ru v. Sambhu (1918) 3 Pat. 
I.. J. 265, 268. 

(w) Gobinda Cfuindra v. Dwarka Nath (1908) 35 
Cal. 837 ; Purna v. Nil Madhub (1901) 


6 0. W. N. 485. 

i) Buttoiwey v.Pom6ai(1883)7 Bom. 304. 

>) Ruttonsey v. Pooribai (1888) 7 Bom. 804, 


(1901) 5 C. W. N. 486. 
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O. 23) !*• 3* did not rolate to the original suit but are set forth in the compromise (p). In a 
Patna case where the plaintiff claimed Be, 7,000 with interest at 9} per cent, per annum, 
and a consent-decree was passed whereby the defendant agreed to pay Bs. 2,500 together 
with interest at 9 per cent, per annum if the amount was paid on a particular day, but 
at 24 -per cent, per annum if it was paid after that date, the Court refused execution of 
the decree with interest at 24 per oent^ on the ground that that part of the compromise 
was outside the scope of the suit, and allowed execution with interest at 9 per cent, 
only (j). 

Execution of consent decree. — ^This rule requires that where the Court is 
invited to pass a decree in terms of an agreement or compromise, the agreement or 
compromise should be lawful ; and, further, that the decree should not comprise those 
terms of the agreement or compromise that do not relate to the suit. Suppose now that 
a decree is passed on an agreement that is not lawful, or that it embraces matters that do 
not relate to the suit. It is clear that such a decree is not a nullity (r). But the question 
that requires consideration is, whether the Court is bound to execute the decree literally 
according to its terms ? We proceed to state the effect of the decisions on the subject. 

First, where a consent decree is based on an agreement or compromise that is not lawful* 
As to this, it has been held that ** so far as the decree embodies unlawful terms of a 
compromise, it is inoperative, and will not be enforced ” («). This subject has already 
been considered in the notes above under the head “ Court cannot refuse to record a 
compromise except where it is unlawful,” p. 685 above. 

Next, where a consent decree embraces matters that do not relate to the suit, — Where a 
consent decree includes terms of a compromise that do not relate to the suit, there is a 
conflict of opinion as to how far it can be executed. According to the Allahabad 
and Madras decisions, such terms can be enforced in execution of the decree (t). It is not 
open to the party against whom the decree is sought to be executed to object to the decree 
on the ground that it contains matters foreign to the suit. Such an objection, 

’t has been said by the Madras High Court, must be taken by way of appeal 
from the decree [and now by way of appeal under 0. 43, r. 1, cl, (m), from the 
order recording the compromise], and it cannot be taken in execution of the decree ( uy 
On the other hand, the High Court of Calcutta has expressed the opinion that such terms 
cannot be enforced in execution of the decree, but they may be enforced as a contract by 
original suit (v). Such a suit, however, according to the Allahabad High Court, would 
be barred under s. 47, the question in the view taken by that Court being one 
relating to execution {w). In a recent case {tow) where a decree comprised matters outside 
the scope of the suit the Judicial Committee observed; “A perfectly proper and 
effectual method of carrying out the terms of [the present rule] would be for the decree 
to recite the whole of the agreement and then to conclude with an order relative to that 
part that was the subject of the suit, or it could introduce the agreement in a schedule 
to the decree ; but in either case, although the operative part of the decree would be pro- 
perly confined to the actual subject-matter of the then existing litigation, the decree 
taken as a whole would include the a.£reement. This in fact is what the detpree did ir 


(p) MoMbuUah v. Jmami (1887) 0 All. 229. 

(q) Qawri Dm v. Dohan (1917) 2 Pat. L. J. 878. 

(r) Puma Ohuwka v. NU Madhub (1901) 5 

Cal. W. N. 486. 

(8) JbaksknumasuHmi v. Rangamma (1903) 26 
Mad. 81. 

(t) MohibuUah v. Imami (1887) 9 All. 229; Mana- 
ger Qf.SriMsmakshi Dsvattanam v. 

XoHm (190^ 80 Mad. 421; SabapatM 
V. VanmahaUnga (1914) 88 Mad. 969. See 
also Qauri Dutt v. Dohan (1917) Pat. 


L. J. 678. 

(u) Manage of Sri MesnaksM DsvaHanam v. 
AMuZ koHm (1907) 80 Mad. 421; 

Ratnoiavmi v. Ratnammal (1914) 27 Mad. 
L. J.888. 

(t) Jasimuddin V. Bhuban (1907) 84 Cal, 456. 

468; Puma Chundra v. Nil Madhub 
(1901) 6 Cal. W. N. 486. 

(u) Mohibtdlah v. Jmami (1887) 9 AU. 229. , 

(vnd) HsmatU Kuirnari v. Midnapur Zamindan 

Co, (1919) 46 I. A. 240, 246. 
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the preeient case. It may be that as a decree it teas incapable of being executed outside the 0.23# r* 3* 
anda of the district, but that does not ptevent it being received in evidence of its contents.*’ 

Appeal. — An order under this rule recording or refusing to record a compromise 
is appe^ble under 0. 43, r. 1, cl. (m). The Court may, under this rule, either record 
a compromise or it may refuse to do soi If an order is made recording the compromise 
the Court must pass a decree in accordance with the agreement. If an order is made 
refusing to record the compromise, the suit will be proceeded with. But in either case, 
as stated above, an appeal will lie frdm the order. Where an order is made recording 
the agreement, the appeal may be preferred on any of the following grounds : — 

1. That there was no compromise at all, or no such compromise as the Court 
ordered to be recorded (ir)* 

. That the compromise is not lawful (y), 

3. That the compromise recorded by the Court comprises matters extraneous 
to the suit (z). 

A compromise entered into by a pleader without the authority of his client is no 
compromise at aU (a), and as such it comes under group (1) above. The mere fact that 
a decree has been passed in accordance with the compromise does not preclude an appeal 
from the order recording the compromise (6). 

See notes to s. 96, under the head “ Sub-section (3) ; consent decrees not appealable,” 
p. 248 above, and notes above under the head “Scope of the rule.” 

** Registration.” — ^In order to understand what follows it is necessary to bear 
mind that a document creating or declaring a right in immoveable property of the 
value of Bs. 100 or upwards requires registration (Registration Act, 1908, s. 17 (1) 

(b)3 but that a decree, though it may create or declare a right in immoveable property 
of that value, does not require registration [t6., s. 17 (2) (vi) ]. It is also necessary to 
bear in mind that the present rule contemplates an agreement of a compromise com- 
monly called sulahnamah or razinamah and that it provides for the recording of 
a compromise and of passing a decree in accordance with the compromise $o far as 
it relates to the suit. It often hapx>en8 that an agreement of compromise comprises not 
only the property in suit, but other property, and this gives rise to the following 
questions : — • 

1. A sues B for the recovery of certain immoveable properties. The parties 
enter into a compromise by which it is provided that B should have a moiety of the 
properties in suit and a moiety also of other properties which are not the subject of the 
suit. The latter properties are of the value of Rs. 6,000. In such a case 
a perfectly proper and effectual method o! carrying out the terms of this rule would be 
for the decree to recite the whole of the agreement of oompromise and then to conclude 
with an order relative to that part that was the subject of the suit, or it could intro- 
duce the agreement in a schedule to the decree ; but in either case, although, the operative 
part of the decree would be properly confined to the actual subject-matter of 
the suit, the decree taken as a whole would Include the agreement (c). Suppose 
now that the procedure ind cated above is followed, that is to say, a decree is 


(x) OowWo# V. James ScoU (189^ 16 Bom. 202 
2ia ; Talamand v. Fateh Din (1918) Punj 
Boc. no. 88, p. 277 [where no coneen 
ww given at all by some of the partle 
, ^ ^ tothe suit]. 

Scott (1892) 5L6 Bon 
202, 212: Shridharan v. Puramatha 

Vsniatawa v. TMmna (1896) 18 Mad. 410 
Prog das y. (1902) 26 Bon 


44 


76, 79 ; Manager of Sri Meenakshx 
Devastanam v. Abdul Kasim ^807) SO 
Mad. 421, 428 ; Mahomed Rashid v. Rahmat 
VUah (1914) Punj. Bee. no. 96, p. 365. 

(0) 2r^{y.5ojktomm0f(1917)41Mad.28d. 

(6) Mahomed Rashid v. Rahmat-UUah (1914) 
Pnnj. Eeo. no. 96, p. 355. 

(e) Ssmanta Kumari v. Midnapur Zamindari Co, 
(1919) 46 I. A . 240,246. 
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O. 23, passed including the whole agreement comprising the properties in suit as well as 

rr, 3, 4. properties outside the suit, and that the operative part of the decree is con- 
fined to the properties in suit. Suppose, further, that neither the agreement of compro- 
mise nor the decree is registered. Suppose also that after the passing of the decree A 
refuses to deliver possession to B of a moiety of the properties outside the suit and that B 
institutes a suit against A for a declaration that he is entitled to a moiety of the 
properties outside the suit and for poss^ion thereof and he relies upon the 
decree in support of his claim. Is the decree admissible in evidence, regard being had 
to the fact that it is not registered? It has been held by the Judicial Committee that 
it is, for as stated above it does not require registration, though it may be that it is in- 
capable of being executed as respects properties outside the suit. As observed by the 
Judicial Committee, there is a difference between receiving the decree in evidence and 
executing its terms as against? properties outside the suit (d).” 

Suppose now that the procedure indicated above is not followed and that the decree 
does not incorporate that portion of the compromise which relates to the properties 
outside the suit. In such a case the decree will not help B, and he must fall back upon 
the agreement of compromise. But the agreement not being registered, it cannot be 
admitted in evidence [Registration Act, 1908, s. 49], and B'a suit must fail (e). 

It may here be observed that where a document requires registration, but is not 
registered, the defect may be cured by the conduct of the parties in continuously 

4 . [s. 375A.] Nothing in this Order 

shall apply to any proceedings in execu- 
tion of a decree or order. 

Proceedings In execution* — ^This rule provides that the provisi ns of rr. 1 and 
3 shall not apply to execution proceedings. An application for execution of a decree 
is a proceeding in execution ;.the Court, therefore, has no power to allow the applicant 
to withdraw the application imder r. 1, sub-r. (2) above with permission to make a fresh 
application (g). But a compromise of a suit after the passing of a preliminary decree 
and during the pendency of an enquiry before the Commissioner is not a compro- 
mise of a proceeding in execution. Such a compromise may therefore be recorded under 
r. 3 above {h). 


acting upon it (/). 


Proceedings in execution 
of decrees not affected. 


OKDEK XXIV. 

Payment into Court. 

0. 24, r. 1. _ 1. [S. 376.] The defendant in any suit to recover a debt or 

, damages may, at any stage of the suit, de- 

Dopofllfc by dcfcndftnt o( . . . , p ■, 

amotmt In satisfaction of posit m Coutt such sum of money as he 
considers a satisfaction in full of the claim. 


id) Hemanta Kumari v. MidnapurZamindari Co. 
(1919) 46 I. A. 240; BindetH Naik v. Qanga 
Saran SahuiX&97) 20 All. 171, 26 I.A. 9. See 
Baghubana v. Mahabir (1906) 20 All. 78 ; 
CharanSher v. Srinath 19 I, 0. 661 (per 
Jmkina, OJ.): JHmawar v. Mahadeo 
(1916) 1 Pat, t. J. 208; Kuru Mian v. 
Tejo Mian (1917) 3 Pat. L. J. 48 ; Charu 
V. Shambhu (1918) 8 Pat. X. J. 266j 
Hari Ohand v. Maghi Mai (1917) PunJ. 
Rec. no. 78, p. 806 J^ateaay, F0ngu(lOO9) 


88 Mad. 1Q2. But see Ourdso Singh v, 
Chandrikah Singh (1907) 80 Oal. 198, 223. 
<«) Pranal Anni v. Lakahmi Anni (1890) 22 Mad. 
508,26 1. A. 101. See also Ohellamauna 
V. Rama Rao (1911) 86 Mad. 46 ; Patha 
V. Eaup (1906) 29 Mad. 866; Kaahi v* Sumer 
(1910) 32 All. 206. 

(/) Mahomed Muaa v. Aghora Kumar (l2l4) 42 
I. A. 1. 




Mata V. Beni (1914) 80 All. 172. 

Pragdaa v. Qirdhardat {1902) 26 Bom. 76, 82. 
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pAyment Into Court with denial of liability There is no provision in 24. 

this rule enabling a defendant to i)ay money into Court with a defence denyinrj liability rr. 2. 
as there is in the corresponding English rule ; see R, S. C., O, 22, rr. 1 and 6. 

Mere willingness to pay. — A mere allegation of willingness to pay made in the 
written statement is not eqmvalent to payment into Court, and it does not stop interest 
from running {j). 

5ult to recover debt or damages' . — This order applies only to suits for 
debt or damages ” and not to suits of any other kind. Where a suit is instituted 
against a defendant to recover a debt or damages from him, he may pay into Court 
such amount as he considers a satisfaction in full of the plaintiff’s claim. By such 
Payment into Court, the defendant may derive two advantages, one in respect of interest, 
for which see r. 3, and the other in respect of costs, for which see r. 4 and illustrations 
thereto. 

A suit for an injunction to restrain a defendant from building so as to interfere with 
the plaintiff’s light and air, but including no claim for damages^ is not a suit for “debt 
or damages ” within the meaning of this rule. In dealing with such a suit, the Court 
has, no doubt, a discretion under the Si)ecific Relief Act 1 of 1877 to award damage® 
in lieu of an injunction. This circumstance, however, does not make the spit one for 
“damages” within the meaning of this rule (k). It is, however, a well established practice 
to pay into Court money in injunction cases, and though there is no express provision 
for such a case in the Code in ordinary cases where no declaration of right to 
easements is sought, the principle underlying r. 4 ought to regulate the discretion of the 
Court {}), 

Suit for accounts. — This rule does not apply to suits for an account (m). 

Suit to recover debt or damages together with other relief. — ^This 

rule applies to suits to recover debt or damages, though there may be other reliefs 
claimed in the suit, e.g., injunction (n). 


At any stage of the suit. — ^This means before decree as indicated by the words 
in full of the claim ” and the subsequent rules. See notes to r. 3 below, “ Execution 
proceedings.” 


2 . [S. 377.] Notice of the deposit shall be given 

through the Court by the defendant to the 
Notice of deposit. plaintiff, and the amount of the deposit 

shall (unless the Court otherwise directs) be paid to the plain- 
tiff on his application. 


Compare R. S. C-, O. 22, rr. 4 and 5. 

Form. — For form of notice, see App, H., form no. 3. 


“ Unless the . Court otherwise directs.*' — These words show that 
Court has the discretion to refuse to allow monies to be paid out, but that discretion is 
to be exercised reasonably. Where the money sued for and paid into Court is duo 
on a promissory note, it would be unreasonable in the absence of special circumstances 
not to allow the plaintiff to take the money out. The fact that the payment into 
Court is accompanied by a denial of liability on the ground of minoiity is not such a 


Ci) Siaji Abdul Hahman v. Tlaji Noot Mahomed 
. (|801) 16, Bom. 141. 160. 

(«) Luxumon v. Mdroba (1897) 21 Bo.u. 602. 


(l) 21 Bom. 502, supra. 

(m) Nichols V. Nvem (188.3) 22 O. D. 611. 

(w) .®CG Moon V, Dickinson (1890.) 63 L. T. 871. 
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O. 24 ciroumstonoe (o). Where there are conflicting claims, as where the amount deposited 
rr*« 2-4. ^ Court is claimed by different partios, no party can withdraw the amount without an 
order of the Court (p). 

8. [S. 378.] No interest shall be allowed to the plain- 

ti£E on any sum deposited by the defendant 
intMMt on deposit not from the date of the receipt of such notice, 
ninS^ whether the sum deposited is in full of 

the claim or falls short thereof. 

Tender. A plea of tender before action must, to stop interest, be accompanied by a 

payment into Court after action, otherwise the tender is ineffectual (q). 

Execution proceedings. — ^The principle of this rule applies to proceedings in 
execution; therefore, if money is paid into Court by a judgment -debtor, no interest should 
be allowed to the decree-holder on the amount so paid, although such amount may nob 
in fact be the whole amount due under the decree (r). 

4. [s. 379 ] (1) Where the plaintifE accepts such 

amormt as satisfaction in part only of his 
Pro<»daro wh.re piaiutiir claim, he may prosecute his suit for the 
balance ; and, if the Court decides that the 
deposit by the defendant was a full satis- 
faction o^ the plaintiff’s claim, the plaintiff sha'l pay the costs 
of the suit incurred after the deposit and the costs incurred 
previous thereto, so far as they were caused by excess in the 
plaintiff’s claim. 

(2) Where the plaintiff accepts such amount as satis- 
faction in full of his c’a’m, he sh^,!! pre- 
procodure where he ac - Sent to the CouTt a staterj.ent to that effect, 
A!' “ and such statement shall be filed, and the 

Court shall pronounce judgment accord- 
ingly • and, in directing by whom the costs of each party are 
to be’ paid, the Court shall consider which of the parties is 
most to blame for the litigation. 


Illustrations, 


(»,) A owes B Bs. 100. B sues A for the amount, having made no demand for pay- 
ment and having no reason to beUeve that the delay caused by making a demand 
would place him at a disadvantage. On the plaint being Bled, A paj^ the money into 
Court. B accepts it in full satisfaction of his claim, but the C^urt should not allow 
him any costs, the Utigation being presumably groundless on his part. 


(o) DwitrhaDim r, Qirith Chunder (1899)20 Cal. 

(«) Baji^hdul 2laAm<m v. Baji Noar UahWMd 
(1891) 10 Bom. 141. 


(?) Baji Abdul Rahman v. Haji Noar Mahomd 
(r) Mahammad (*1917) 40 AU. 125. 
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(b) B sues A under the circumstances mentioned in illustration (a). On the plaint O. 24 r, 4, 

being filed, A disputes the claim. Afterwards A pays the money into Court. B accepts ' * * 

it in full satisfaction of his claim. The Court should also give B his costs of suit, A’s 
conduct having shown that the litigation was necessary. 

(c) A owes B Rs. 100, and is willing to, pay him that sum without suit. B claims 
Rs. 150 and sues A for that amount. On the plaint being filed A pays Rs. 100 into Court 
and disputes only his liability to pay the remaining Rs. CO, B accepts the Rs. 100 in 
full satisfaction of his claim. The Court shoud order him to pay ^’s costs. 

Compare R. S. C., O. 22, r. 6. 

Apportionment of costs. — ^Where the suat is not one “to recover debt or 
damages within the meaning of r. 1^ the Court has a discretion to apportion the 
costs (a). See notes to r. 1, “ Suit to recover debt or damages,** p. 691 above. 


ORDER XXV. 

Security for Costs. 

I. [Ss. 380, 382.] (1) Where, at any stage of a suit, O. 25 , O. 25, r- 1 . 
r. I, it appears to the Court that a sole 
may’'' be““ieq>?ir«d* from plaintifi, or (when there are more plaintiffs 
than one) that all the plaintiffs are residing 
out of British India, and that such plaintiff 
does not, or that no one of such plaintiff does, possess any 
sufficient immoveable property within British India other 
than the property in suit, the Court may, either of its own 
motion or on the application of any defendant order the plain- 
tiff or plaintiffs, within a time fixed by it, to give security 
for the payment of all costs incurred and likely to be incurred 
by any defendant. 

(2) Whoever leaves British India under such circum- 

stances as to afford reasonable probability 
inSa!***'”" that he will not be forthcoming whenever 

he may be called upon to pay costs shall 
be deemed to be residing out of British India within the mean- 
ing of sub-rule ( 1 ). 

(3) On the paplication of any defendant in a suit for the 
payment of money, in which the plaintiff is a woman, the 
Comt may at any stage of the suit make a like order if it is 
sat’sfied that such plaintiff does not possess any sufficient 
mmoveable property within British India. 


(a) Luxwnon v. Moroha (1896) 21 Bom. 602. 500. 



m 


THE FIBST SCHEDULE. 


O, 25, r. 1*. Object of the rule. — ^The object of the rule is to provide for the protection 
of defendants in certain cases where, in the event of success, they may have difficulty 
in realizing their costs from the plaintiff (f). 

Application of the rule.— Security for the costs of a defendant may be required 
from a plaintiff in the following two cases : — 

r. (a) Where the plaintiff resides out of British India, or where there are two 
or more plaintiffs, all the plaintiffs reside out of British India ; and 

(6)1 where none of the plaintiffs has sufficient immoveable property within 
British India other than the prepay in suit. 

IL (a) Where the plaintiff is a woman ; 

(b) where her suit is for the payment of money ; and 

(c) she does not possess sufficient immoveable property within British 

India. 


Discretion of Court in requiring security for costs from non-resident 
plaintiffs. — ^The word may implies discretion. In the exercise of this discre- 
tion the Court wiU not order security for costs from a plaintiff residing out of British 
India in cases in which he cannot be rendered liable for the defendant’s costs, e.g.t an 
administration suit by the iDlaintiff as a creditor or a legatee in which the plaintiff’s claim 
is admitted^ or a suit on a mortgage or a promissory note where there is no defence. In- 
such cases no security for costs will be ordered even though the plaintiff resides out of 
British India, and has not sufficient immoveable i3roi)erty within British India, not even 
though the plaintiff be a woman (w). 

Resides. — ^The mere presence in British territory at the time of suit is not 
“residence” (v). See notes to s. 16, “ Actually and voluntarily resides,” p. 80 above. 

British India. — ^The Cantonment of Wadhwan in Kathiawar is not within British 
India (t 4 J);»nor is the Cantonment of Secunderabad (a;) ; nor is Rajkot Civil Station (?/)• 
See notes to s. 1, “ British India,” p. 2 above. 


Does not possess sufficient immoveable property. — A plaintiff 
who is entitled under a will to a beneficial interest in a part of the surplus income 
derived from immoveable property cannot bo said to possess immoveable property within 
the meaning of this rule ( 2 ). 


Poverty of plaintiff* — Mere poverty is no ground for requiring the plaintiff 
^o give security for costs of the suit {a ) ; it is otherwise when he is not the real litigant, 
but is suing on behalf of another who is not a party to the suit (6). In a recent Bombay 
case, a suit was brought by a Parsi father and his minor daughter as plaintiffs for 
damages for the defendant’s breach of his promise to marry the daughter. The father 
was an undischarged insolvent, and it was alleged that the suit was really the father’s 
guit and that he was seeking to make money out of his daughter’s engagement. The 
Court upon these grounds ordered the father to furnish security for the costs of the 


defendant (c). 


(f) Fremchand, In the goods of (1894) 21 Cal. 
832, at p. 886. 

(tt) Ffenuimndt in the goods of (1804) 21 Cal. 
832, 886. 

„ Shuffli V. LaM/i/n (1879) 8 Bom. 227. 

W) Emperor v. Chimanlal (1912) 14 Bom. L. E. 
876, dissenting from Tnccum v. B. B. 
dt C. X. Ry. (1886) 9 Bom. 244. 

:«) Hoosein AH v. Abid AH (1894) 21 Cal. 177. 

\y) Queen Empreee v, AbtM (1886) 10 Bom. 
186 


81 

& 


(z) Fremchandf in the goods of (1894) 21 Cal. 
882. 

(а) ManeckH v. Qoothai (1879) 3 Bom. 241 ; 

Khajah AesenooUajoo v. Solomon (1887) 
14 Cfal. 633. ^ , 

(б) Ram Ooomar Coondoo v. Ohunder Ca^ 

Mookerjee (1887) 2 Col. 238, 4. 1. A. 23 ; 
Khajah AsaenooUajoo v. Solomon (1887) 
14 Oal, 683. 

(e) Bomonji v, Ntueenoanji (1903) 27 Bom. 

100 . 
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Where leave granted to plaintiff to sue as a pauper. — ^The Court has no O. 25, r. 

power under this rule to require security for costa from a person to whom leave has been 
granted under 0. 33, r. 8, to sue as a pauper, for to do so would be to render nugatory 
the order under 0. 33, r. 8 (d). If an order is mode requiring a plaintiff to furnish 
security for the costs of the defendant, and leave is subsequently granted to the plaintiff 
to continue the suit as a pauper, the order ceases to operate as regards antecedent costs, 
provided the leave was granted before the time limited for giving security has 
expired (e), 

Wher© th© plaintiff is a M^omati. — The necessity for the provisions of 
sub-r. (3) arises from the provisions of by which it is enacted that no woman can be 

arrested or detained in the civil prison in execution of a decree for the payment 
of money (/). But the Court has a discretion in the matter, and in the exercise of its 
discretion, it will not as a general rule require security for costs from a woman 
plaintiff, if the result of such an order will be piuotically to defeat the suit where it 
has been instituted bona Jide and has become almost rix)e for hearing {g). 

Where the plaintiff is a minor. — ^The power as to requiring security for 
costs is a discretionary one, and except in exceptional cases, neither a minor plaintiff 
nor his or her next friend should be required to give security for costs {h), not oven if 
both the minor and his next friend are residing out of British India and do not own 
immoveable property in British India (t). 

Suit for the payment of money. — Suits which are not exclusively for the pay- 
ment of money, but which will result in a decree for the payment of money on the 
rehef sought, are suits for the payment of money within the meaning of this 
rule y). Thus a suit to recover possession of specific moveable proj^erty {e.g., orna- 
ments), or in the alternate e the money value of such pioperty, is a suit for the 
payment of money within the meaning of this rule (^). 

Cross»claim and security for costs. — ^There is no hard and fast rule of 
practice which prevents the Court from making an order for security for 
costs against a i)er8on residing out of British India who, upon being sued in British 
India, sets up a cross-claim, either by counter-claim or by cross-suit. It is for the 
Court to consider, in the exercise of its discretion, whether, having regard to the circum - 
stances of the particular case, the cross-claim must be treated as made, substantially, 
by way of defence to the suit against the claimant, or whether it must be regarded 
as being substantially in the nature of an independent claim made in respect of 
matters foreign to that suit, and therefore one with regard to which security for costa 
ought to be ordered to be given (/). 

Appeal. — ^An order under this rule made by a High Court requiring a plaintiff 
to give security for the costs of a suit is a judgment within the meaning of clause 
15 of the Letters Patent, and is therefore appealable (m). 

Other cases In which security for costs may be required under the 

Code. — See O. 22. r. 8 [plaintiff’s insolvency]; O. 37, r. 4 [summary suit on negotiable 
instruments] ; O. 41, r. 6 [security on stay of execution] ; O. 41, r, 6 [security where 


(rf) Musaamat Hajizan v. Abdul Karim (1908) 
12 C. W. K. 168, See also Nuaseeroodeen 
B^was V. Uiiui BUwas (1871) 17 W. R. 
68 [no security for costs from a pauper- 
. ^ appellant.] 

?c) Bat Lumni v. Harjivan (1911) 36 Bom. 415. 

In the goods of (1894) 21 Cal. 

, ^ 882, 886. 

m Namvhai v. DaH G'onnd (1910) 86 Bom. 421 ; 
Sotwbai V. Tribhavandas (1908) 82 Pom. 
^ 606, 

(*) Ba% Porebai v. Devji (1899) 28 Bom. 100; 
Mani Bai Vi Lodd Qovind (1908) 18 Mad. 
■tc J. 166. 


(t) BkaUhanker v. Mvlji (1910) 35 Bom. 339. 

6) Soonabai v. Tribhovandaa (1908) 32 Bom. 
602. 

(ifc) Degumbari v. Atuthootoeh (1890) 17 Cal. 610. 

See also Bai Porebai v. Devji (1898) 23 
Bom. 100 ; Bomonji v. Nusserwanji (1903 ^ 
27 Bom. 100. 

(J) New Fenix Compagnie v. General Accident 
Aeaurance Corporation [1911] 2 K. B. 
619. 

Cm) Seshoffiri v. Nawab Aekur (1903) 26 Mad. 
602 ; Sonabai v. Tribhovandae (1908) 32 
Bom. 602. 
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O. *5, execution is gwuited of a decree appealed from] ; O. 41, r. 10 [security from appellant] 
rr. 1» 2. a-iid 0. 45, r. 7 [security on grant of certificate of leave to appeal to the Privy Council], 

2. [S. 381 .] ( 1 ) In the event of such security not 
being furnished within the tune fixed, the 
fumidi\eoOTity.‘*““” CouTt shall make an order dismissing the 
suit unless the plaintiff or plaintiffs are 
permitted to withdraw therefrom. 

(2) Where a suit is dismissed under this rule, the 
plaintiff may apply for an order to set the dismissal aside, 
and, if it is proved to the satisfaction of the Court that 
he was prevented by any sufficient cause from furnishing 
the security within the time allowed, the Court shall set 
aside the dismissal upon such terms as to security, costs 
or otherwise as it thinks fit, and shall appoint a day for 
proceeding with the suit. 

(3) The dismissal shall not be set aside unless notice 
of such application has been served on the defendant. 

Res judicata. — plaintiff whose suit has been dismissed under this rule 
for failure to furnish security is not precluded from pleading the subject-matter of 
such suit in answer to any other suit instituted against him {n), or from instituting a 
fresh suit on the same cause of action (o). A sues B for the cancellation of a promissory 
note alleging that the note was obtained by fraud. The suit is dismissed under this rule 
for failure to furnish security. This does not preclude A from instituting a fresh suit 
for the cancellation of the note, nor does it preclude him, if a suit is brought against 
him by .B to recover the amount of the note, from pleading fraud in answer to such suit. 

Limitation. — An application by a plaintiff for an order to set aside a dismissal 
for failure to furnish security for costs must be made within 30 days from the date of 
dismissal [Limitation Act, 1908, sch. I., art. 163], 

Appeal. — ^An appeal lies from an order under this rule rejecting an application 
(in a case open to appeal) for an order to set aside the dismissal of a suit 

ORDEK XXVI. 

Commissions. 

Commissions to examine witnesses. 

Any Court may in any suit issue a com 
mission for the examination on interroga- 
tories or otherwise of any person resident 
within the local limits of ifjs jurisdiction 


[O. 43 , r. 1 , cl. (n)]. 


o. 26, r. I. J [-S, 383.] 

Cases In which Court 
may issue commissioD to 
examine witness. 


(n) v. SidM Mahomsd (1882) fl Bom. I (o) Bariram t. Zalbat (1002) 26 Bom, 687 



COMMISSIONS; 


697 


who is exempted under this Code from attending the’ 0.26, 
Court or who is from sickness or infirmity unable to attend it. *’*'• 

Power of Court to Issue commissions. — See e. 76 above. 

Cases in which commissions may be issued. — commission can only be 
issued in the oases specified in this rule and rules 4 and 5 below, and in no other case. 

Therefore, a commission should not be issued for the examination of the head of a muttf 
though it may be alleged by him that it is derogatory to a person in his position to 
appear personally in CJourt as a witness. But where the other side applies to the Court 
to summon the head of a mutt as a witness for him, the Court may, if it thinks that 
the application is vexatious, refuse the application and allow the head of the mutt to be 
examined on commission (p). 

Persons exempted from attending: the Court.— Amongst those so 
exempted are women who, according to the custom and manners of the country, 
ought not to be compelled to appear in public (see s. 132). Such women ought to be 
examined on commission, even though they may have appeared in public before (q) and 
though an allegation of immorality is made against them (r). A woman may have 
entirely abandoned the protection of the purda^ and yet she may be exempted under 

8. 132 from giving evidence in Court, if the Court is satisfied having regard to the class 

and community to which she belongs that she should not be compelled to appear in the 
witness-box (a). A religious preceptor is not one of the persons exempted from attend- 
ing the Court (t). 

May issue. — See notes to r. 4 below under the head “ May issue”. 

Arbitration. — -It is competent to the Court to issue a commission for the exa- 
mination of witnesses, though the matters in difference in the suit have been referred 
to arbitration under Schedule II of this Code (u). 

Appeal .• — See notes to rule 4 below, “ Appeal.” 

2. [S. 384.] An order for the issue of a commission 

for the examination of a witness may be 
Order for commission. made by the Couit either of its own motion 
or on the application, supported by affida- 
vit or otherwise, of any party to the suit or of the witness to 
be examined. 


8. [S- 385.] A commission for the examination of a 

person who resides within the local limits 
jurisdiction of the Court issuing the 
same may be issued to any person whom 
the Court thinks fit to execute. 




(P) v. Nataraja (1906) 28 Mad. 28. 

Ohunder v. Manick Loll (1899) 20 
; Ohamatkar v. Mokwh Ckunder 
(1898) 26 Cal, 661 ; Balakeahwari v. 

Kn Sinodini v. Kola Chand (1901) 6 Cal. W. N. 


ccxxxll. 

( 9 ) Solomon v, Jyotsna (1918) 45 Cal. 492. 

(0 Panachand v. Manotia^lal (1917) 42 Bom. 
136, 141-142. 

(tt) Rabiahai v. Rahimabai (1905) 7 Bom. L. K. 
660. 
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O. 26, r, 4. 4, [S. 386.] (1) Any Court may in 

peraons for whose ex»- any suit issuo a commission for the exami- 

minatlon commission may *; . 

Issue. nation oi — 

(a) any person resident beyond the local limits of its 

jurisdiction ; 

(b) any person who is about to leave such limits before 

the date on which he is required to be examined 
in Court ; and 

(c) any civil or military officer of the Government, who 

cannot, in the opinion of the Court, attend 
without detriment to the public service. 

(2) Such commission may be issued to any Court, not 
being a High Court, within the locf^l limits of whose jurisdic- 
tion such person resides, or to any pleader or other person 
whom the Court issuing the commission may appoint. 

(3) The Court on issuing any commission under this 
rule shall direct whether the commission shall be returned to 
itself or to any subordinate Court. 


For HI. — ^For form of commiasion to examine absent witness, see App. H, form no. 7 . 

May issue. — The Court has a discretion to grant or refuse a’ commission (u). 
But the discretion must be exercised judicially (t/;). If the Court fails to exercise the 
discretion judicially, such failure of itself is not a ground for interfering with the decree 
in appeal : the appellate Court should not interfere, unless it is shown that, if the lower 
Court had exercised the discretion judicially, the decision would have been different 
from what it was {x). As to the right of appeal, see note below under the head Appeal.” 

Com mission for the examination of witnesses, — A commission will be 
granted almost as a matter of course for the examination of a material witness (y). 

Plaintiff asking for a commission to examine himself. — Suppose 
a plaintiff, residing in Delhi, institutes a suit in Bombay, and then applies to the Bombay 
Court for the issue of a commission for his examination in Delhi. In such a case the 
Court will refuse the application unless a very strong case is made out, because the 
Bombay Tribunal is chosen by the plaintiff himself ( 2 ). 

Defendant asking for a commission to examine himself. — ^The 

case, however, is different, where the application is made by a defendant, and especially 
a defendant lawfully resident out of the jurisdiction, according to the ordinary course 
of hia life and business. The Court will not regard the case of a defendant with the same 
strictness as the case of a plaintiff (a). See preceding paragraph. 


(t>) Burney v. Eyre (1864) 1 Hyde, 68 ; Cock v. 

Allcock (1888) 21 Q. B. D. 179. 

(ui) Hwee Does v. Meer Moazzum (1871) 15 W.E. 

Motoji V. Nemchand (1899) 28 Bom. 

(x) Ak^nnieea v. Rup Lai (1898) 25 Cal. 807, 
26 I. A, 117. 


(y) Buree Does v. Meer Moazztm (1871) 16 W 

B. 447. 

(z) Roes V. Woodford [1894] 1 Ch. 88, 42 :New 

V. Bums [1894] 64 L.JhQ.B. 104; Keeley 
V; Wakley [1898] 9 Times Kep. 671; 

(a) 16. 
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Appeal. — It was held at one time by the High Court of Madras that an appeal lies O. 26^ 
under cl. 16 of the Letters Patent from an order directing the issue of a commission (6) f 4«7 
as well as from an order refusing a commission (c). But those decisions have since been 
disapproved by a Full Bench of the same High Court (d). In Bombay, 
it has been held that no appeal lies from an order directing the issue of a commission, the 
reason given being that such an order is not a “ judgment ” within the meaning of the 
said clause (e). 

5. [S. 387.] Where any Court to which application is 

made for the issue of a commission for the 
Commission or request examination of a person residing at any 

to examine . witness not i 

within British India. placc iiot witJiin Britisxi India IS satisfied 

that the evidence of such person is neces- 
sary, the Court may issue such commission or a letter of 
request. 


“Or a letter of request.” — These words arc new. Sees. 77 above. For form 
of letter of request, see App. H, form no. 8. 

Evidence of a foreign witness. — Evidence of a foreign witness taken in foreign 
territory (e.g., Chandernagore) under a commission issued under this rule, and executed 
in accordance with the provisions of r. 17 below, is clearly admissible (/). 

Revision* — An order made under this rule refusing the issue of a commission is 
not subject to revision under s. 115 (g). 

Every Court receiving a commission for 
the examination of any person shall ex- 
amine him or cause him to be examined 
pursuant thereto. 

Examination on commission. — A party who has not joined in a commission is 
entitled to cross-examine the witness examined under the commission (h). Evidence 
taken on commission without full opportunity for complete cross-examination 
should not be admitted (i). But where the Court is satisfied that the cross-examination 
of any witness on commission is being unnecessarily x^rolonged, it will order such cross- 
examination to be concluded within a certain time (j). 

7. [S. 389.] Where a commission has been duly exe- 

cuted, it shall be returned, together with 
?/. the evidence taken under it, to the Court 

from wHch it was issued, unless the order 
for issuing the commission has otherwise 


6. [S. 388.] 

Court to examine wit- 
ness pursuant to com- 
mission. 


V. Nataraja (1905) 28 Mad. 28. 

(c) Mar^^muthu v. Kriehnamaohariar (1907) 
m -Mad, 143. 

W ^iar^ V. Alagappa (1910) 86 Mad. 1, 8, 
ie> Myim v. koruM (1909) 11 Bom. 

U) Kadumbiny v. Kumudini (1908) 7 Cal. W. N. 


806. 

ig) Nizam of Hyderabad, In re (1886) 9 Mad. 256. 
(A) Gregory v. Dooley Chand (1868) 14 W. K. O. 
C. 17. 

(t) Boiaa{fomoff v. Nahapiet Jule Co, (1901) 5 
Cal. W. N. colxx. 

(J) Surai Prosad v. Standard Life Insurance Co 
(1903) 30 Cal. 625. 
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26 . 
7 , 8 . 


(directed,, in which case the commission shall be returned in 
terms of such order ; and the commission and the return 
thereto and the evidence taken under it shall (subject to the 
provisions of the next following rule) form part of the record 
of the suit. 


Evidence taken on commission shall form part of the record of the 
suit. — See notes to r. 8 below, “ Reading depositions in evidence.” 

8. [S. 390.] Evidence taken under a commission shall 

not be read as evidence in the suit with- 
be^^d fke couscnt of the party against whom 

the same is offered unless — 

(a) the person who gave the evidence is beyond the 
jurisdiction of the Court, or dead or unable 
from sickness or infirmity to attend to be per- 
sonally examined, or exempted from personal 
appearance in Court, or is a civil or military 
officer of the Government who cannot, in the 
opinion of the Court, attend without detriment 
to the public service, or 

{h) the Court in its discretion dispenses with the proof 
of any of the circumstances mentioned in clause 
(a), and authorizes the evidence of any person 
being read as evidence in the suit, notwith- 
standing proof that the cause for taking such 
evidence by commission has ceased at the time 
of reading the same. 

“ Or Is a civil or military officer.. public service.*’ — ^These words which 
occur in cl. (a) are new. 

Reading depositions in evidence. — According to the practice prevailing on 
the Original Sid© of the High Court of Calcutta, evidence taken on commission is not 
treated as evidence in the suit until the same has been tendered and read as evidence 
in the suit by the party on whose behalf it has been taken. It therefore follows that 
evidence taken under a commission at the instance of one party cannot be used by the 
opposite X)arty until it is tendered and read as evidence by the party on whose behalf 
it has been taken (A;). On the other hand, the practice in the Courts in the mofussil of 
Calcutta is to treat the deposition of a witness examined on commission as* evidence 
in the case even though it has not been formally tendered, and this practice has been 
said to be not only perfectly consistent, but also in strict accordance with the provisions 
Qf rules 7 and 8 (Z). 


(I*) Ktmim V. Salya (1003) 80 Cal. 099 ; Hemanta ) Man Gobinda v. Shaahi7%dra Chandra 

V. Banktt Behdri (1906) 9 O. W. N. 794. | (1008) 86 Cal. 28 ; Dhanu Bam V. Murli 

(1) Jfistarini v. JlTundu LaZl (1899) 26 (^l. 591 ; \ (1909) 36 Cal. 666. 
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Admissibility of documents. — Where ailocument is produced before a Com- , O. 26, 
missioner, and no objection is taken to its admissibility, no such objection can be taken rr» 8*10* 
before the Court hearing the smt to which the commission is returned (m). But if the 
admissibility of the document is objected to before the Commissioner, the party who 
has objected to the admissibility of the document before the Commissioner on one ground 
is not precluded from objecting to its admissibility before the Court on any 
other ground (n). 


Commissions for local investigations. 

9. [S. 392.] In any suit in which the Court deems a 

local investigation to be requisite or proper 
fox the purpose of elucidating any matter 
in dispute, or of ascertaining the market 
value of any property, or the amount of any mesne profits 
or damages or annual net profits, the Court may issue a 
commission to such person as it thinks fit directing him 
to make such investigation and to report thereon to the 
Court : 

Provided that, where the Local Government has made 
rules as to the persons to whom such commission shall be 
issued, the Court shall be bound by such rules. 

Alteration in the rule. — ^The words “and the same cannot be conveniently 
conducted by the judge in person,’* which occurred in the old section after the words 
“ net profit,’* have been omitted in tliis rule. 

Commissions for local investigations. — ^This rule does not authorise a Court 
to delegate to a Commissioner the trial of any material issue which it is bound to 
try (o). 

In a suit as to a right of way a commissioner was appointed under this rule to 
prex>are a map of the locality in question. Held that the statements of the village 
officers made to him with regard to the right of way were inadmissible in evidence (p). 

Amount of profits. — ^The report of a commissioner appointed by a Court of 
Be venue to ascertain the amount of actual collection in a suit for profits under s. 164 
of the Agra Tenancy Act is admissible in evidence having regard to this rule and 
rules 16, 17 and 18 {q). 

Form. — For form of commission for local investigation, see App. H, form no. 9. 

10. [ 393.] (1) The Commissioner, after suck local 

inspection as he deems necessary and after 
reducing to writing the evidence taken by 
him, shall return such evidence, together 
with his report in writing signed by him, to the Court. 


<m) Strvthem v. Whttler (1878) « C. 1. B. 109. 
(n) RaUi V. a<ku Kim (1888) 0 Cal. 939. 

^ookan (1893) 16 Mad. 350 
(P) ShUatoa ▼, Bhimappa (1899) «4 Bom. 43. 


(q) Bakhtaxoar v. Sheo Pratad (1917) 89 All. 
694. The provisions of O. 26 are appUoabla 
to suits under the Agra Tenancy Act 2 
o£ 1901, 
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(2) The report of the Commissioner and the evidence 

taken by him (but not the evidence with- 
‘ 5 Ut the report) shall be evidence in the suit 
and shall form part of the record ; but 
the Court, or, with the permission of the Court, any of the 
parties to the suit, may examine the Commissioner personally 
in open Court touching any of the mat- 
tcrs referred to him or mentioned in his 
report, or as to his report, or as to the 
manner in which he has made the investigation. 

(3) Where the Court is for any reason dissatisfied with 
the proceedings of the Commissioner, it may direct such 
further inquiry to be made as it shall think fit. 

Alterations in the rule* — ^The words “ or as to his report ” in suB-rule (2) after 
the words “ mentioned in his report,” are new. Sub-rule (3) is also new. 

Further evidence after Commissioner’s report. — ^This rule does not 
oontemplate the tender of further evidence after the Commissioner’s report, except 
the examination of the Commissioner himself, but it does not forbid it. It is consistent 
with either course, and the point must be decided on general principles according to the 
facts of each case (r). 

Commissions to examine accounts. 

11. [s. 394.] In any suit in which an examination or 

adjustment of accounts is necessary, the 
or adj^iS'ttccounto. CouTt may issuc a commission to such 

person as it thinks fit directing him to 
make such examination or adjustment. 

Commission to examine account . — The commissioner to whom a suit is 
referred by a Judge on the original side of the High Court of Bombay is entitled to 
decide questions of law which may arise while taking accounts {a). 

Forn?,— For form of commission to examine accounts^ see App, H, form no. 9. 

12 . [s. 395,] (1) The Court shall furnish the Com- 

missioner with such part of the proceed- 
Court to give cobmib- ings and such instructions as appear neces- 

flloner necessary Instruc- ^ ^ i . . • -i , -i 

tions. sary, and the mstructions shall distmctly 

specify whether the Commissioner is 
merely to transmit the proceedings which he may hold on 
the inquiry, or also to report his own opinion on the point 
referred for his examination. 

(r) Oriah Chander v. Shoahi Shikhareawar Ray I («) Laxmibai v. Muaaainbhai (1016) 41 Bodi. 

(1000) 27 Cal, 961, 966, 27 I. A. 117. 1 719, 
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(2) The proceedings and report (if any) of the Gommis- O, 
sioner shall be evidence in the suit, but 
Proceedings and report whsre the Couit has leason to be dissatis- 
direct further Inquiry. fled With them, it mav direct such further 
inquiry as it shall think fit. 

Commissions to make- partitions. 

18. [s. 396, 1st para.] Where a preliminary decree for 

partition has been passed, the Court may, 
Commission to make in' any case not provided for by section 54, 
property. issuc a commission to such person as it 

thinks fit to make the partition or separa- 
tion according to the rights as declared in such decree. 


Alteratfon In the rule. — The singular “ person *’ has been substituted for the 
plural “ persons.” Under the old section it was held that the use of the plural “ per- 
sons ” showed that the Court could not issue a commission to make partitions to a 
single Commissioner (i), Th3 substitution of the singular ** person ” for the plural 
** persons ” clearly shows that under the present rule the commission may be issued 
to a single Commissioner. 

Form. — For form of commission to make a partition, see App. H, form no. 10. 


Procedure 

sioner. 


of Comm Is- 


14. [s. 396, 2nd and 3rd paras.] (1) The Commissioner 

shall, after such inquiry as may be neces- 
sary, divide the property into as many 
shares as may be directed by the order 
under which the commission was issued, and shall allot such 
shares to the parties, and may, if authorized thereto by the 
said order, award sums to be paid for the purpose of equalizing 
the value of the shares. 


(2) The Commissioner shall then prepare and sign a 
report or the Commissioners (where the commission was issued 
to more than one person and they cannot agree) shall prepare 
and sign separate reports appointing the share of each party 
and distingu'shing each share (if so directed by the said order) 
by metes and bounds. Such report or reports shall be annexed 
to the comm’ssion and transmitted to the Court : and the 
Court, after hear.’ng any objections which the parties may 
make to the report or reports, shall confirm, vary or set aside 
the same. 


it) Mulohand^ v. Muhammad AH (1007) 20 All. 235. 
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O. 2^" (3) Where the Court confirms or varies the report or 

rr.I4-17. j;eports it shall pass a decree in accordance with the same as 
confirmed or varied ; but where the Court sets aside the report 
or reports it shall either issue a new commission or make such 
other order as it shall think fit. 


Alterations In the rule. — ^The words “ shall cond&rm, vary or set aside the 
same ’* at the end of sub-nile (2), and* the whole of sub^rule (3), have been substituted 
for the words “ shall either quash the same and issue a new commission, or (where the 
Commissioners agree in their report) pass a decree in aooordanoe therewith.” Under the 
wording of the old section it weis held that the Court must either accept the report or 
reject the report, and that it had no power to vary it (w). The word “ vary ” has been 
added into sub-rule (2) to enable the Court to modify the report in a proper case. 

Resistance to Commissioner. — ^Where a commission has been issued to make 
a partition, the circumstance that the plaintiff or his agent resists the Commissioner is 
not sufficient to justify the dismissal of the suit (v). 

General provisions. 

15. [S. 397.] Before issuing any commission under this 

Order, the Court may order such sum (if 
to®be^“tad any) as it thinks reasonable for the ex- 

penses of the commission to be, within a 
time to be fixed, paid into Court by the party at whose instance 
or for whose benefit the commission is issued. 


16. [s. 398.] 

Powers ol Commte- 
eioners. 


Any Commissioner appointed under this 
Order may, unless otherwise directed 
by the order of appointment, — 


(a) examine the parties themselves and any witness 
whom they or any of them may produce, and 
any other person whom the Commissioner thinks 
proper to call upon to give evidence in the matter 
referred to him ; 


(b) call for and examine documents and other things 

relevant to the subject of inquiry ; 

(c) at any reasonable time enter upon or into any land 

or building mentioned in the order. 


17. [S. 399.] (1) The previsions of this Code relating 
to the summoning, attendance and exami' 
Attendance and examtaa. natiou of witnesses, and to the remuuera- 

tloQ of wttneasea before .. - t ^ 

commiMioner. tion of, End penalties to be imposed upon 

witnesses, shall apply to persons required 


(u) Janki V. Qaun (1906) 28 All. 76. 


I (t>) Mcmim-m^Uidh v. Latifan (1910) 82 All. 819. 
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to give evidence or to produce documents imder this Order O. 26, 
whether the commission in execution of which they are so *’*’• 
required has been issued by a Court situate within or by a 
Court situate beyond the limits of British India, and for the 
purposes of this rule the Commissioner shall be deemed to 
be a Civil Court. 

(2) A Commissioner may apply to any Court (not being 
a High Court) within the local limits of whose jurisdiction a 
witness resides for the issue of any process which he may find 
it necessary to issue to or against such witness, and feuch Court 
may, in its discretion, issue such process as it considers reason- 
able and proper. 

Sub»rtile (a). — ^This sub-rule is new. It enables the Court within the local limits 
of whose jurisdiction a witness resides to issue a summons for his examination on the ap- 
plication of the Commissioner. In the absence of any such provision in the old section, 
it was held that where a witness failed to appear before a Commissioner pursuant to a 
notice issued by him, the only course left open to the Commissioner was to return the 
commission to the Court from which it was issued, and the latter Court would then send 
the commission to the Court within the local limits of whose jurisdiction the 
witness to be examined resided (w), 

18. [S. 400.] (1) Where a commission is issued under 

„ ^ . this Order, the Court shall direct that the 

Commissioner. paitics to the siut shall appear before the 

Commissioner in person or by their agents or pleaders. 

(2) Where all or any of the parties do not so appear the 
Commissioner may proceed in their absence. 

Form,— See App, H, form no. 7. 


ORDER XXVII. 

Suits by or against the Government or Public Officers in their 

official capacity. 

1 . [New.'] In any suit by or against the Secretary ofo 27, r. i. 

State for India in Council, the plain or 
Govemmei^, ot a«ata»t written statement shall be signed by such 
person as the Governmen may, by gene- 
ral or special order, appoint in this behalf, and shall be veri- 
fied by any person whom the Government may so appoint 
and who is acquainted with the facts of the case. 


46 


(w) Mahomwd v. Wagid AH (1806) 23 Cal. 404. 
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27, Suits by or ag:ainst Government* — Suits by or against the Government 

1 -6. must be instituted by or against the Secretary of State for India in Council ; see s. 79 
above. 

Notice In suits against Secretary of State or public officer.— See s. 80 

above. 

2. [S. 417. ] Persons being ex-officio or otherwise autho- 
rised to act for the Government in respect 
act of auj judicial proceeding shall be deemed 
to be the recognized agents by whom 
appearances, acts and apphcations under this Code may be 
made or done on behalf of the Government. 

8. [S. 418.] In suits by or against the Secretary of 

State for India in Council instead of 
agSMt^aovcmmlnt.**^ ” inserting in the plaint the name and des- 
cription and place of residence of the 
plaintiff or defendant, it shall be sufficient to insert the 
words “ The Secretary of State for India in Council.” 

4. [s. 419. ] The Government pleader in any Court 

or such other person as the Local Govern- 
ment may for any Court appoint in this 
behalf, shall be the agent of the Govern- 
ment for the purpose of receiving processes against the 
Secretary of State for India in Council issued by such Court. 

5* [S. 420.] The Court, in fixing the day for the 

Secretary of State for India in Council to 
Fixing of dav for appear- answcr to thc plaint shall allow a reason- 

anoe on behalf of Govern- -i i , • <* j i • j • 

ment. able time for the necessary communication 

with the Government through the proper 
channel, and for the issue of instructions to the Government 
pleader to appear and answer on behalf of the said Secretary 
of State for India in Council or the Government, and may 
extend the time at its discretion. 

6. [s. 421.] The Court may also, in any case in which 

the Government pleader is not accom- 
totnwttquertioMktSl pauiod by any person on the part of the 
Secretary of State for India in Council 
who may be able to answer any material 
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questions relating to the suit, direct the attendance of ^O. 27^ 
such a person. 

7, [S. 423.] (1) Where the defendant is a public officer 

and, on receiving the summons, considers 
Extension ot time to it proper to make a reference to the 
Jctolnrt o?v“rnme?f Government before answering the plaint, 
he may apply to the Court to grant such 
extension of the time fixed in the summons as may be neces- 
sary to enable him to make such reference and to receive 
orders thereon through the proper channel. 

(2) Upon such application the Court shall extend the 
time for so long as appears to it to be necessary. 

8 . [Ss. 426, 427.] (1) Where the Government under- 

takes the defence of a suit against a 
procoduro In suits against public officer, the Government pleader, 
public officer. upon being furnished with authority to 

appear and answer the plaint, shall apply to the Court, 
and upon such application the Court shall cause a note 
of his authority to be entered in the register of civil suits. 

(2) Where no application under sub-rule (1) is made by 
the Government pleader on or before the day fixed m the 
notice for the defendant to appear and answer, the case shall 
proceed as in a suit between private parties . 

Provided that the defendant shall not be liable to arrest 
nor his property to attachment, otherwise than in execution 
of a decree. 


OKDER XXVIII. 


Suits hy or against Military Men. 


(1) Where any officer or soldier actually o. 28, >. I. 
serving the Government in a military capa- 
city is a party to a suit, and cannot obtam 
leave of absence for the pppose of prose- 
cuting or defending the suit in person, he 
may authorize any person to sue or defend in his stead. 


1. [S. 465.] 


OfflccTfl or soldiers who 
cannot obtain leave may 
authorize any person to 
sue or defend lor tnem. 
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rr. 1-3, 


(2) The authority shall be in writing and shall be signed 
by the officer or soldier in the presence of (a) his commanding 
officer, or the next subordinate officer, if the party is himself 
the commanding officer, or (b) where the officer or soldier is 
serving in military stafE employment, the head or other supe- 
rior officer of the office in which he is employed. Such com- 
manding or other officer shall countersign the authority 
which shall be filed in Court. 


(3) When so filed the countersignature shall be sufficient 
proof that the authority was duly executed, and that the officer 
or soldier by whom it was granted could not obtain leave of 
absence for the purpose of prosecuting or defending the suit 
in person. 

Explanation . — In this Order the expression “ command- 
ing officer ” means the officer in actual command for the time 
being of any regiment, corps, detachment or depot to which the 
officer or soldier belongs. 


2. [s. 466.] Any person authorized by an officer or a 

soldier to prosecute or defend a suit in 

Person so authorized may , ■% t • i • 

petBonaiiy or appoint his stcad may prosecute or defend it m 
person in the same manner as the officer 
or soldier could do if present ; or he may appoint a pleader to 
prosecute or defend the suit on behalf of such officer or soldier. 


8. [s. 467.] 


Processes served upon any person autho- 
rized by an officer or a soldier under rule 1 
or upon any pleader appointed as aforesaid 
by such person shall be as effectual as if 
they had been served on the party in person. 


Service on person so 
authorized or on his 
pleader, to be good 
service. 


ORDER XXIX. 

Suits by or against Corporations, 

O. 29, r. I. 1. [s. 435.] In suits by or against a corporation any 

pleading may be signed and verified on 
(»tio^‘?f'‘’p?eldtog^ behalf of the corporation by the secretary 
or by any director or other principal officer 
of the corporation who is able to depose to the facts of the 
case. 
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Companies authorized to sue and be sued In the name of an officer or 29» r. 
trustee. — All reference has been omitted in this and the next following rule to 
companies authorised to sue and be sued in the name of an officer or of a trustee, as 
such companies must be very few, if, indeed, any exist. 

Foreig^n corporation. — ^The procedure prescribed by this rule applies to foreign 
corporations as well. It is not necessary before a foreign corporation can claim the 
benefit of this rule that it must be registered under the Indian Companies’ Act or under 
an Act of Parliament (a:). Thus a plaint in a suit by the Singer Manufacturing Com- 
pany, which is a company incorporated in the United States, may be verified l y an agent 
holding a general power-of-attorney from the company as a principal officer ” of the 
company within the meaning of this rule (y). 

Suit by an unregistered or unincorporated Society. — A suit by an 
unregistered or unincorporated society must be brought in the names of all the members 
of the society (z). Where there are numerous members, the suit may be institu- 
ted by one or more of them with the permission of the Court on behalf of all [0. 1, r. 8]. 

Suit by or against a registered company. — suit by or against a registered 
company must be instituted in the name of the company. A suit against two companies 
described as “ the India General S. N. and B. Co., Ltd., and the Rivers S. N. Co., Ltd., 
hy their joint agent A, E. Rogers,^ \a substantially a suit against Rogers and it is in 
contravention of the provisions of this rule. The words ** by their joint agent A. E. 

Rogers *' should be omitted (a). 

Other principal officer of the corporation. — The manager at Lucknow of 
the local branch of the Delhi and London Bank was authorized by a power of attorney 
to manage the affairs of the Bank, and to substitute any person for himself. In pursu- 
ance of this iK)wer he gave a power of attorney to the accountant of the Bank to manage 
the affairs of the Bank, but such power omitted words giving authority to sue. Held 
that the accountant was, under the circumstances, the principal officer of the Bank, 
and that he could, as such, sign and verify the plaint in a suit filed by the Bank (6). 

“Who is able to depose to the facts of the case. — Where a plaint 
or written statement is signed and verified by a director, secretary or other principal 
officer of a corporation, it must be stated in the plaint that he is a director, secretary 
or principal officer of the Company, and that he is able to depose to the facts of the 
case. If there is no such statement in the plaint or written statement, the plaint or 
written statement should not be admitted, unless the defect is made good by an 
affidavit containing such statement (c). 

Dismissal of suit. — ^Where in the case of a suit by a corporation, the plaint is 
signed and verified by an officer other than a principal officer of the corporation, the 
suit should be dismissed (d). Similarly, the suit should be dismissed^ if in the case of an 
unregistered or unincorporated society, the suit is brought in the names of some only 
of the members of the society (e). See notes above. 


U) Co, v. Baijnath (1903) 

(y) Singer Manitftu^ring Co, v. Tar Muhammad 


^ (1912) Pu^. Reo.*' no. 8, oo. 

m V. GauH Kuar (18% 20 AU. 167. 

(а) /mMa Qensral 8, N. A R, Co., Ld, v. Lai 

(б) Delhi and LoniUm Batik v. Oldham (1894) 


21 Cal. 60, 20 I. A. 189. 

(o) Sreenath v. East Indian RaUujay Coy, (1895) 

22 Cal. 268. , 

(d) Yusuf Beg v. The Board of Foreign Mieeione 

of the Presbyterian Church (1894) 16 All. 
420. 

(e) Panehaiti v. Oauri Kuar (1898) 20 All. 167, 
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O. 29, 
rr. 2, 3. 


O 30, r. 


2. [S. 436.] 


Service on corporation. . 


Subject to any statutory provision regu- 
lating service of process, where .the suit is 
against a corporation, the summons may 
be served — 


(a) on the secretary, or on any director, or other 

principal officer of the corporation, or 

(b) by leaving it or sending it by post addressed to 

the corporation at the registered office, or if 
there is no registered office then at the place 
where the corporation carries on business. 

Service by post.* — The language of the old section has been enlarged so as to 
allow of service by post on corporations, and by this means the rule is brought into 
linft with the provisions of s. 148 of the Indian Companies Act 7 of 1913. 


8. [S. 436, last para.] The Court may, at any stage 

of the suit, require the personal appear- 
ance of the secretary or of any director, 
or other principal officer of the corporation 
who may be able to answer material ques- 
tions relating to the suit. 


Power to require 
personal attendance of 
officer of corporation. 


ORDER XXX. 

Suits by or against Firms and Persons carrying on business 
in names other than their own. 

1. [New. R. s. C., O. 48A, r. I.] (1) i^y two or more 

persons claiming or being liable as partners 
a-iid carrying on business in British India 
may sue or be sued in the name of the firm 
(if any) of which such persons were partners at the time of 
the accruing of the cause of action, and any party to a suit 
may in such case apply to the Court for a statement of the 
names and addresses of the persons who were, at the tune of 
the accruing of the cause of action, partners in such firm, to be 
furnished and verified in such manner as the Court may 
direct. 

(2) Where persons sue or are sued as partners in the 
name of their firm under sub-rule (l),it shall, in the case of 
any pleading or other document required by or under this 
Code to be signed, verified or certified by the plaintiff 
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the defendant, suffice if such pleading Or other document is o. 30, r. I. 
signed, verified or certified by any one of such persons. 

Additions made Into this rule by the Chief Court of the Punjab. — See 

Appendix V belowz 

Suit by or against firms. — ^The whole of this Order is new. It is a reproduc- 
tion almost verbatim of the principal rules comprised in 0. 48A of the English 
rules. The rules as to the attachment of partnership property and the execution of decrees 
against firms will be found in 0. 21, rr. 49 and 50 above. 

In applying English decisions under the corresponding rules in England, it must be 
remembered that there is a distinction between the English and the Indian law as to the 
liability of partners. According to the English law, the liability is joint ; according to 
the Indian law, it is joint and several. See Indian Contract Act, 1872, ss. 42 to 46. 

This Order deals with the mode of suing firms. Rule 1 provides that two or more per- 
sons claiming or being liable as partners may sue or be sued in the firm name. Rule 3 
provides that where a suit is instituted by partners in the name of their firm, the plaintiffs 
shall, on demand in writing by the defendant, declare in writing the names and places o^ 
residence of the partners. If the plaintiffs fail to comply with the demand, the Court 
may stay further proceedings. If the demand is comphed with, the suit will proceed as 
if all the partners had been named as plaintiffs in the plaint. As regards signature and 
verification where a suit is brought in a firm name, it is provided by r. 1, sub-r. (2), that 
it will suffice if the pleadin.^ or any other document required to be signed or verified is 
signed or verified by any one of the partners : it is not necessary that all the partners 
should <^ign or verify it. As regards appearance in a suit brought against a firm, it is 
to be noted that a firm cannot appear as a firm, and the partners should therefore 
appear individually in their own names, but all subsequent proceedings should continue 
in the name of the firm (r. 6). Where a suit is brought against a firm, no partner can 
put in a personal defence (/ ). He can only file a written statement for and in the name 
of the firm. The decree also must be in the name of the firm (g), though all the partners 
may not have appeared (h). As to execution of a decree passed against a firm, see 0. 21 » 
r. 60. 

Rule 9 applies to suits between co-partners^ and rule 10 to suits against a person carry- 
ing on business in a name other than his own name. 


“ Any two or more persons.’’ — The fact that one of the members of a partner- 
sMp, which is sued in the firm name, is a minor does not prevent judgment being obtained 
against the firm and execution issuing thereon against the property of the partnership {i). 
But execution cannot issue against the separate property of the minor {j). 


“ At the time of the accruing: of the cause of action ” — These 
words show that a suit may be brought by or against a firm in the firm name though the 
firm may have been dissolved before the date of the suit, provided the cause of action 
arose before dissolution (k). 


“Carrying: on business In British India.” — This rule apphes to all partner- 
ships carrying on business in Sritish India. Therefore a firm which carries on business 
in British India may bo sued in the firm name under this rule, although it be a foreign 


EUUy. Wadtton (1889] 1 Q. B. 714. 

Bar^ V. BKotehamp Brothen [1898] 2 Q. B. 

/A\ -r M6. 

' ^ ilS91} 2 Q, B 

(i) Harrii v. Beauchamp Brothen [18981 2 Q. 


B. 534. 

(j) See O. 21, r. 60, notes under the head “ Minor 
Partner." 

ik) Davxa db Son v. Morris (1883) 10 Q. B. D. 
468. 
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O. 30, 
rr. I, 2. 


firm the members of which are resident out of the jurisdiction ( 1 ), ** The only question 
to be considered in order to see whether the case comes within the rule is whether the 
firm carries on business [in British India] ” (m). If it does, the partners may be sued in 
the firm name. If it does not, the partners cannot be sued in the firm name (n). The 
expression ** carry on business” has no special legal meaning. It must be interpret- 
ed in the ordinary business sense (o). A firm in England cannot be said to carry on busi- 
ness in Bombay, merely because it has employed an agent in Bombay to collect orders 
for the firm, the agent having no authority to accept or reject the orders (p) \ it does not 
make any difference that the name of the firm is affixed to the agent’s office (9). See 
notes to s. 16, “ Carries on business,” p. 81. 

Statement of names and addresses. — Rule 2 enables a defendant to 
obtain disclosure of the names of the partners in a plaintiff firm by a statement in 
writing by the plaintiffs or their pleader : Under r. 1 any party to the suit may apply to 
the Court for a statement of the names of the partners in the plaintiff or defendant firm 
to be furnished and verified in such manner as the Court may direct (r). “It is per- 
haps not altogether easy to reconcile the two rules, but r. 2 is applicable to the case 
only of plaintiffs, whereas r. 1 applies generally ” (a). Where an affidavit has been 
filed under r. 1 or a declaration made under r. 2, the Court has no power to require 
the deponent or declarent to attend to be cross-examined on the affidavit or declara- 
tion, nor has the Court any power to direct the separate trial of an issue as to 
whether a person whose name has been disclosed in the affidavit or declaration was a 
partner in the firm at the time the cause of action accrued {t). But the statement of 
names disclosed in the affidavit or declaration will be treated as embodied in the 
plaint and will be a necessary part of the cause of action, and if the plaintiffs 
fail in establishing it, the suit will fail (14). 

Suit by or against Individual partners. — See Indian Contract Act 1872, 
as. 43 and 46. 

2. [New. R. s. C., O. 48 A, r. 2.] (1) Where a suit is in- 

stituted by partners in the name of their 
nam firm, the plaintiffs or their pleader shall. 

on demand in writing by or on behalf of 
any defendant, forthwith declare in writing the names and 
places of residence of all the persons constituting the firm on 
whose behalf the suit is instituted. 

(2) Where the plaintiffs or their pleader fail to comply 
with any demand made under sub-rule (1), al proceedings 
in the suit may, upon an application for that purpose, be 
stayed, upon such terms as the Court may direct. 

(3) Where the name? of the partners are declared in the 
manner referred to in sub-rule (1), the suit shall proceed in 
the same manner, and the same consequences in all respects 


(0 WoreegUr City db County Banking Co. v. 
Firbank Pauling <b Co'. [1894] 1 Q. B. 
784. 


(w) /6., p. 788. 

(H) Von Hdlfdd v. Reohnitzer [1914] 1 Ch. 
748. 

(o Orant v, Andorton db Co. [1892] 1 Q. B. 108, 
107, per Ijoftd. Esher, H. B- 
(p ) Qrani V. Anderton <b Co. [1892] 1 Q. B. 108. 


( 9 ) BaUlie v. Qoodvoin A Co. (1880) 88 O. B. 
604. 

(r) Bridges <b Co. v. Shamaa Din db Co. (1918) 
Punj. Rec. no. 78, p. 262. 

(f) Abraham db Co. v. Dunlop Pneumatic Tyre 
Co. [1906] 1 K. B. 46, 60. 

(C) Abraham db <7o. v. Dunlop Pneumatic Tyre 
Co. [1906] 1 K. B. 46. 

(f4) Ib.t p. 61. 



DISCLOSURE OF PARTNERS* NAMES. 


713 


shall follow, as if they had been named as plaintifEs in the 
plaint : 

Provided that all the proceedings shall nevertheless con- 
tinue in the name of the firm. 

Disclosure of partners’ names. — See notes to r, 1 above, “Statement 
of names and addresses,*’ p. 712. If the plaintiff firm has not maxle a full disclosure 
of their partners, the proper procedure is not to dismiss the suit, but to allow the firm 
to put in a further declaration making a full disclosure, and thus remedy the 
defect (v). 

Proceedings to continue in name of firm. — See notes to r. 6 below, “Sub- 
sequent proceedings to continue in name of firm.’* 

8. \_New. R. s. C., O. 48 A, r. 3-] Where persons are sued 
Service. 3,8 partners in the name of their firm the 

summons shall be served either — 


(а) upon any one or more of the partners, or 

(б) at the principal place at which the partnership bu- 

siness is carried on within British India upon 
any person having, at the time of service, the 
control or management of the partnership busi- 
ness there, 

as the Court may direct ; and such service shall be deemed 
good service upon the firm so sued, whether all or any of the 
partners are within or without British India : 

Provided that, in the case of a partnership which has 
been dissolved to the knowledge of the plaintiff before the 
institution of the suit, the summons shall be served upon 
every person within British India whom it is sought to make 
liable. 


Service of summons* — ^This rule is to be read with r. 1 above and with O. 21, 
r. 50, It applies only to suits against partners in the narfie of theif fiftn* It provides a 
special mode of service upon firms carrying on business in British India, whether the 
partners reside within or without British India {w). One mode of service authorized by 
the rule is service upon any one or more of the partners ; the other is service at the 
principal plaoe of business of the partnership, within British India, upon the manager 
of such business. If the summons is not served in either of these ways, the service is 
irregular (a?). If it is served in either of these ways, the service is good service upon 


(tJ) Imperial PretHng Co. v. BrUish Crot^ 
Asiwanc* Corporation (1018) 41 Cal. 681, 

(w) CfratU V. Anderson A Co. [18921 1 Q. B. 108. 


(*) See Worcester City and County Banking Co. 
V. Fairbank Pacing db Co. (1894) 1 Q, B. 
784, 788-790. 


O. 30, 
rr. 2, 3. 
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O. 30, r. 3. the firm whether all or any of the partners are within or without British India. The 
service being good service upon the firm, any decree that may be passed in the suit 
against the firm may be executed against the projierty of the firm or partnership. 

If the service is effected in the first mode prescribed by the rule, that is, if the 
service is upon a partner it is good service upon the firm as wdl as upon that partner 
personally, but it is not service upon any other member of the firm so as to make such 
member “ a person who has been individually served as a partner, etc., within O. 21, 
r. 60, sub-r. (1), cl. (c). If the service is effected in the second mode prescribed by the 
rule, that is, upon a manager at the place of partnership business, and the manager is no<> 
a partner, the service, no doubt, is good service upon the firm, but it is not service upon 
any member of the firm so as to make such member “a person who has been individually 
served as a partner,” etc., within O. 21, r. 50, sub-r. (1), c], (c) {y). This distinction is 
important for the purposes of execution, for, as we have seen in O. 21, r. 60, where a 
decree has been passed against a firm, execution can at once issue without leave against 
the property of the firm, and also against the sejparate property of any individual 
partner who was served with the writ. But execution cannot be issued without the 
leave of the Court against the separate property of any partner who was not served with 
th e writ and did not appear ( 2 ). 

Dissolution of partnership before Institution of suit. — Where there 
has been dissolution to the knowledge of the plaintiff, he cannot make an outgoing part- 
ner liable, unless he serves the writ of summons upon him. A sues the firm oi B d; Co' 
upon a promissory note passed to him by the firm. When the note was given , f he firm 
consisted of three partners, X, Y and Z, but Z had retired from the firm before the 
institution of the suit, and A knew before he instituted the suit that Z had so retired. 
Z resides in British India, but he is not individually served as required by the proviso 
to this rule. Z does not appear. A obtains a decree against the firm. The decree cannot 
be executed against the personal property of Z. Nor can A apply under 0. 21, r. 
sub-r* (2), for leave to execute the decree against the personal j)roi)erty of Z. The reason 
is that the present rule overrides O. 21, r. 50, and the latter rule only applies where 
there has been no dissolution to the knowledge of the plaintiff (a). The above ruling 
would not apply to the case of a partner who had left the firm before the institution of the 
suit without the knowledge of the plaintiff. 

Service on manager, subsequent service on partner. — ^Where a 
summons is served upon a manager, and subsequently upon a partner, it is the date of 
the latter service from which time is to be counted for the appearance of the defendant 
firm (6). . 

‘‘Principal place at which the partnership business is carried on." — 

See notes to r. 1 above, “ Carrying on business in British India,” p. 711. 

“ As the Court may direct.” — ^These words do not occur in the corresponding 
English rule. According to the English rule, the summons may be served upon a 
partner or upon the manager at the plaintiff’s option. Under the present rule, it would 
seem, that the plaintiff has no such option, and that he should obtain the directions of 
the Court as to the mode of service. It is conceived, however, that omission to obtain 
such directions would not vitiate the service, but would constitute at the most an 
“ irregularity ” within the meaning of s, 99 above. 


Notice to be given to the person served as to the capacity in which 
he Is served. — See r* 5 below and notes thereto. 


(j/) In Ids (1886) 17 Q. B. D. 766. 

(*) BaUnalf v. Bank of Bengal (1914) 19 O. W. N. 
1008, 1012, 


(а) Wigtam v, Cox, Sons, Buckley <Sb C7o. [1894] 

1 Q. B. 792. 

(б) Alden v. Beckley (1890) 26 Q. B. D. 643. 
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4. [New.l (1) Notwithstanding anything contained in o. 30, 
section 46 of the Indian Contract Act, rr. 4, 5. 
ojpittaer?* 1872, whete two or more persons may sue 

or be sued in the name of a firm under the 
foregoing provisions and any of such persons dies, whether 
before the institution or during the pendency of any suit, it 
shall not be necessary to join the legal representative of the 
deceased as a party to the suit. 

(2) Nothing in sub-rule (1) shall limit or otherwise affect 
any right which the legal representative of the deceased may 
have — 

(а) to apply to be made a party to the suit, or 

(б) to enforce any claim against the survivor or 

survivors. 

Indian Contract Act, 1873, s. 45. — A passes a promissory note for 
Rr. 5,000 to a firm consisting of two partners B and C. If B dies, C alone cannot sue 
to recover the amount of the note. The suit must, under s. 45 of the Contract Act, bo 
brought by C along with J5’s legal representative. The eiffeot of the present rule is that 
where the suit is brought in the firm name, it is not necessary to join B's legal represen- 
tative as a party plaintiff. But the legal representative may apply to be made a party 
plaintiff. The mere fact that he does not apply will not affect his right to olaiin the 
benefit of any decree that may be passed against C. 

5. [New. R* S. c., O. 48A, r. 4,] Where a summons is 
issued to a firm and is served in the manner 
city°B““ea.“ provided by rule 3, every person upon 

whom it is served shall be informed by 
notice in writing given at the time of such service, whether he 
is served as a partner or as a person having the control or 
management of the partnership business, or in both charac- 
ters, and, in default of such notice, the person served shall be 
deemed to be served as a partner. 

Notice In what capacity served. — ^Whero a suit is brought against a firm 
in the firm name, the summons will be issued against the firm. Such summons may be 
served either upon any one or moi*e of the partners or upon the person in control of 
the business [r. 3], The present rule provides that the person served should be inform- 
ed by notice in writing given at the time of service, whether he is served as a partner, 
or as a person, in management of the business, or in both characters. In default of 
notice, the person served will be deemed — ^not merely 'presumed to be served as a 
pcurtner. If he contends that he is not a partner, the proper course for him to adopt is 
to appear under protest under r. 8 below denying that he is a partner. If he does not 
do so, ho will be deemed to have been served personally as a partner within the meaning 
of 0. 21, r. 50, sub-r. 1, cl. (c), and execution may be granted against him per- 
sonally (c). ' 

(c) BiUsnab v. Bank of Bengal (1914) 19 C. W. N. 1008. 
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O* 30, Service on manager. — If service is effected on the person in control of the 

rr. 5, 6. and no notice is served as provided by this inile, the service is not effective, 

and cannot be made so [Annual Practice, notes to 0. 48A, r. 4]. 

Appearance tinder protest* — ^Where a summons is served upon a person as a 
partner, but such person appears under protest denying that h^ is a partner, the plaintiff 
may disregard the appearance altogether, and proceed as if the summons had not been 
served ; that is, he may have service subsequently effected upon a partner or partners 
or upon any person having the control of the business as provided by r. 3 above. The 
mere fact that the person served as a partner denies that he is a partner and appears 
under protest does not preclude the plaintiff from otherwiae serving the summons on the 
firm (r. 8 below). 

Where a summons is served upon a person both as a partner and manager, and 
such person appears, vdth denial of partnership, but does not deny that he is the person 
in management of the business, the plaintiff is entitled to a decree against the firm, for 
the service is then one under r. 3, cl. (b), and such service is good service upon the firm. 

Forms of notice. — “ Take notice that the summons served herewith is served 
on you — 

(0 as a XMirtner in the defendant firm of AB dL' Co. 

(ii) or as the person having the control or management of the partnership business 
of AB d} Co. 

{Hi) or as a partner in the defendant firm of AB dk Go., and also as the person 
having the control or management of the partnership business of AB dh Co. 

6. \_New. R. s, C., O. 48A, r. 5.] Where persons are sued 
as partners in the name of their firm, they 
Appewranoe oi partners. shall appear individually in their own 
names, but all subsequent proceedings shall, 
nevertheless, continue in the name of the firm. 

Appearance of partners. — ^Though all proceedings in a suit instituted against 
a firm in the firm name are to be conducted in the fir m nwine, the partners should, so 
far as appearance is concerned, appear individually in their own names. The reason 
of the rule is that a firm cannot appear as a firm. Where a suit is brought against a firm 
in the firm name, the appearance of one partner is the appearance of the firm (ci). 

The only persons entitled to appear in a suit against a firm are — 

(i) persons who allege they are partners of the firm sued, or were partners at 

the time the cause of action arose ; and 

(ii) persons who are served as partners, but deny that they are partners of the 

firm raed or were partners of the firm at the time the cause of action ac- 
crued. Such persons may appear under protest. See rr. 7 and 8 below. 

A person served as a manager of the partnership business need not appear unless 
he is a member of the firm sued (r. 7 below). A managing partner of a business firm 
has an implied authority, in the ordinary course of business, to appoint solicitors, to 
defend a suit brought against the firm, in the firm name, and to instruct him to enter 
an appearance for the other partners as, well. No suit will therefore lie against the 


(<0 lysaghitlAd. v. CUtrh A Co. {1891] X Q. B. 862, 668. 
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solicitors ait the instance of the other partners for entering an appearance in their name 
without their express authority (e). 

The expression “ individually ” is not synonymous with “ in person hence no 
partner can be forced under this rule to appear in person (/ ). 

** All subsequent proceedings shall continue in the name of the firm. " 

— Where persons are sued as partners in the firm name, every subsequent proceed- 
ing must be headed with the firm name as defendants. The written statement must be 
headed in the firm name, and the decree also must be against the firm in the firm' name. 
The Court cannot in such a suit pass any personal decree against a partner, unless 
he is sued personally along with the firm {g). 

Defence. — Where a suit is brought against a firm in the firm namcy the claim being 
against the partnership, the partners ought, if they can agree, to put in one written 
statement. But if they cannot agree on one defence, each partner is entitled to put 
in a separate written statement. In any case the written statement should be a written 
statement of the firm, but where the partners cannot agree on one defence and a partner 
puts in a separate defence, the proper form would be“written statement of the defendant 
firm of AB Co., by XT, one of the partners appearing in the suit.” It may bo askod» 
what is the plaintiff to do if he finds a series of inconsistent defences put in by the dif- 
ferent partners ? The answer is that “ to entitle him to judgment against the partner- 
ship, he must, to use a homely phrase, beat all the defences — ^that is to say, he must show 
and satisfy the judge at the trial that not one of the defences prevents a judgment being 
entered against the partnership ” (^). What would happen if some of the partners 
did not appear at all ? In case, say, one partner alone chooses to appear, he would 
be entitled and would be bound to put in a written statement for the firm. He might 
if he choose add “ by ” so and so, “ one of the partners served and appearing ” ; but 
his defence would be the defence of the firm, and the suit would be tried upon that 
defence, and in that case judgment could be obtained against the firm. Of course, if the 
partner chose to put in an improper defence and so rendered the partnership liable in a 
case where it ought not to be made liable, he might thereby as between himself 
and his co-partners be committing a breach of duty for which he would be liable to 
them, but so far as the plaintiff is concerned, the plaintiff would be able to obtain 
judgment against th 3 firm. A partner is not entitled, in a suit against a firm in the 
firm name, to put in a personal defence : he can only put in a defence for and in the 
name of the firm (t). But where a partner is sued personal ly along with the firm, 
he may put in a personal defence besides a defence for the firm (j). 

Decree. — ^Where a suit is brought against a firm in the firm name, the decree must 
be against the firm in the firm name {k). From this it follows that if one of the partners 
fails to appear, no decree can be passed against him separately for want of appear- 
ance (1) ; and if any one partner does appear, no decree can be passed against the firm for 
want of appearance (wi), the appearance of one partner being the api^earance of the 
i rm (n). 

In England the practice appears to be where one of the partners is an infant, to 
enter judgment against the defendant firm “ other than ** the infant partner (o). 
But the express provisions of O. 21, r. 60, render this reservation unnecessary in India. 
See the proviso to sub-rule (1) of r. 50 of Q. 21. 

(«) Tomlinson v. Broadmith [189d] I Q. B. 380. (k) Jackson v. Litchfield <1882) 8 Q. B. D. 474. 

(/) Bridges Co. v. Shamas Din and Co. (0 Jackson v. JAtchJM (1882) 8 Q. B. D. 474, 
(1918) PunJ, Beo. no. 78, p. 282. 478. 

io) Taylor v. Collier (1882) 30 W. R. (Eng.) (m) Adam v. Teywnsend (1886) 14 Q. B. B. 103. 

701. (n) Lysaght, Ltd. v. Clark da Co. (1891] 1 Q. B. 

Kh) er Romsr, L. J., BUis v. Wadeson [1899] 662, 666. 

P 1 Q. B. 714, 717. (o) Lovell r. Beauchamp [1894] A. 0. 607, varying 

(i) BUis V. Wadsson [1899] 1 Q. B. 714. ez parte G. W. Beauchamp [1894] 1 Q. B. 

U) Taylor v. Collier (1882) 80 W. R. (Eng.) 1. 


O. 30, r. 6. 
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0.30, 7. [New. R. s, c., o. 48 A, r. 6. ] Where a summoHs is 

7-9. served in the manner provided by rule 3 

upon a person having the control or 
management of the partnership business, 
no appearance by him shall be necessary unless he is a partner 
of the firm sued. ‘ . • 

See notes to r. 6 above, ** Appearance of Partners, " p. 716. 


8. [New. 


Appearance under 
protest. 


R. S. c.. O, 48A, r. 7.] Any person served with 
summons as a partner under rule 3 may 
appear under protest, denying that he is 


a partner, but such appearance shall not 
preclude the plaintiff from otherwise serving a summons on 
the firm and obtaining a decree against the firm in default 
of appearance where no partner has appeared. 


Appearance under protest. — Where a person served with a summons as a 
partner denies that he is a partner, he may enter appearance under protest under this 
rule. Where an appearance is entered under protest, its effect is to nullify the service 
altogether as regards the defendant firm. In such a case the plaintiff may disregard 
the appearance under protest altogether, and have the summons served upon one 
who is admittedly a partner or one who has the control or management of the defen- 
dant firm as provided by r. 3 above, and having obtained a decree against the firm, he 
may apply for leave to execute it against such person under 0. 21, r. 60. But the plain- 
tiff is not bound to adopt this course. He may take out a chamber summons and 
contend that the party who appeared under protest is a partner or was a partner 
at the time the cause of action accrued, and apply on that basis to strike out of such 
appearance the denial of partnership. See Annual Practice, notes to 0. 48A, rr, 
4 and 7. 


9. [New. R. s. c., o. 48A, r. 10.] TMs order shall apply 
to suits between a firm and one or more 
pwtnors. of the partners therein and to suits be- 

tween firms having one or more partners 
in common ; but no execution shall be issued in such suits 
except by leave of the Court, and, on an application for 
leave to issue such execution, all such accounts and enquiries 
may be directed to be taken and made and directions given 
as may be just. 

5cope of the rule. — This rule provides that suits between a firm and one of its 
members, or between two firms with a common member, may be instituted in the firm 
name provided, the firms carry on business in British India (r. 1)» But no execution 
can be issued in such a suit tpcce^t bj leave of the Court. 
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10. . [New. K. S. C., O. 48 A, r. 11. ] Any person carrying o. 30. r.|C. 
on business in a nanae or style other than 
his own name may be sued in such name 
or style as if it were a firm name ; and, 
so far as the nature of the case will permit 
all .rules under this Order shall apply. 


Suit against : person 
carry ioR on business 
}n name other than his 
own. 


Scope of the rule. — A person trading by himself as a firm or in an assumed 
or "trading name may‘6e a^ied in his trade name, but he cannot sue in that name (p). 
The rule does not enable a plaintiff to sue the proprietor of a newspaper in the Tiame 
of the newspapef (q). 


Non-resident foreigner. — As to the corresponding English rule, it has been 
held that it does not apply where the person carrying on business in a name other 
than his own is a foreign subject resident out of the jurisdiction, though he may carry 
on business through an agent within the jurisdiction. The decision proceeded upon the 
broad ground that an English Court has no jurisdiction over foreigners residing abroad 
merely because they carry on business within the jurisdiction, and that the words 
any person,” though large enough to include a foreigner, refer only to an English sub- 
ject (r). The question as to whether the Courts of this country have jurisdiction over 
foreigners residing abroad merely because they carry on business here through an agent, 
arose in the recent Privy Council case of Annamalai v. Murugaa («), but the point was 
not decided by their Lordships. In both Courts in India it was assumed that the Court 
had jurisdiction, but their Lordships said, This assumption appears to their Lord- 
ships to require more attention than it had deserved.” 

Applicatfon of foregoing rules. — By the latter part of this rule all the fore- 
going rules of this Order relating to proceedings against firms are to apply to a person 
trading in a name other than his own so far as the noMire of the case will pennit. By 
virtue of r, 1, this rule does not apply unless the business is carried on in British India. 
By virtue of rr. 1 and 2, the person sued in his tradename may be required to disclose 
his real name and private address. By virtue of r. 3, the summons may be served upon 
the person sued or upon any person having the control or management of the business; 
but in the latter case execution cannot be issued against the personal property of the 
persons sued except by leave of the Court [0. 21, r. 60]. As regards appearance, the 
person sued must appear in his own name (r. 6). 


ORDER XXXI. 


Suits hy or against Trustees, Executors and 
Administrators. 


1. [S. 437.] 

iflepresentation of bene* 
flclarleB in suite concerning 
property vested In trustees, 
etc. 


In all suits concerning property vested o. 31, r. 1. 
in a trustee, executor or administrator 
where the contention is between the per- 
sons beneficially interested in such property 
and a third person, the trustee, executor. 


(p) V. (1892) 8 Time, W- (D 

(«) Dt BmuilM V. Nob Xorh Berald [1893] 2 («) (1903) 26 Mad. 514, 30 1. A. 220. 

(l.B.97(rt). 
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o. 

rr. 


31, 

1 , 2 . 


or administrator shall represent the persons so interested, and 
it shall not ordinarily be necessary tO make them parties to 
the suit. But the Court may, if it thinks fit, order them or 
any of them to be made parties. 

5 cope of the rule. — ^This rule applies only where the contention is between the 
beneficiaries and a third person. It does not apply where the contention is between 
beneficiaries and trustees or between the beneficiaries inter ee. In suits between benefi- 
oiaries and a third person the trustees sufficiently represent the beneficiaries (t), though 
the beneficiaries are an unascertained and unasoertainable class (u) or persons (v). As 
to declaratory decrees it is provided by s. 43 of the Specific Relief Aot» 1877, that a 
declaration made under s. 42 of that Act is binding, where any of the parties are 
trustees, on the persons for whom, if in existence at the date of the declaration, such 
parties would be trustees. Compare R. S. C. 16, r. 8. 

When beneficiaries may be added as parties. — Beneficiaries should always 
be made parties when the executors are wholly uninterested in the case as where they 
have fully administered the estate (-tr), or where they have an interest adverse to 
that of the beneficiaries (x). Where a suit was brought by an executor, and the names 
of the beneficiaries who took possession of the estate pending the suit were substituted 
as plaintiffs, it was held that it did not amount to a substitution of new plaintiffs 
within the meaning of s. 22 of the Limitation Act (?/)• 

A purchases certain property at an execution sale in the name of B, If the sale is 
sought to be set aside by the judgment-debtor, A is not a necessary party to the pro- 
ceeding, regard being had to the provisions of this rule {z). 

2. [S. 438.] Where there are several trustees, exe- 

cutors or administrators, they shall all be 
made parties to a suit against one or more 
of them : 

Provided that the executors who have not proved their 
testator’s will, and trustees, executors and administrators 
outside British India, need not be made parties. 

Trustees. — ^The word trustees ” has been newly added in this rule. 

Several trustees, executors or administrators. — ^This rule applies 
only to suits against, and not to suits by, trustees, executors or administrators. It pro- 
vides that all executors who have proved the will should be made parties to the suit. 
The Court may, however, entertain an application as for a receiver even though all 
proving executors are not made parties to the suit {a). An executor who has neither prov- 
ed nor intermeddled with the estate cannot be sued as representing the estate (6), See 
Indian Succession Act, 1866, s. 271, and Probate and Administration Act, 1881, s. 92. 

** Outside British Indls;'" — ^These words have been substituted for the words 
beyond the local limits of the jurisdiotion of the Court (c). 


it) See a» to beneficiaries under a will Ardeiir v. 

Hirabai (1884) 8 Bom. 474. 

(u) Fusfell V. Dowding (1884) 27 Ch. D. 287; 

R 0 Shtldon (1888) 39 Ch. D. 60. 

(p) Cardan v. Curzon Uow$ (19011 2 Oh. 485, 

(Mr) Clegg v. RouOand (1806) L. U. 3 Eq. 868, 873. 
(x) Bereefwd v. Ranuuubba (1890) 13 Mad. 197. 


(v) Jahnabai v. Brojo (1903) 7 C. W. N. 817. 

(3 Baroda v. Ohunder (1902) 29 Cal. 682. _ 

(a) ' Hafizabai v. Kati Abdul (1893) 19 Bom. 

88 , 86 . 

(b) Mohamidu v. Pitohie (1894) A. C. 487. 

(o) See Kumar Saradinau v. Dhirendra (1906) 
2 Cal. L. J. 484. 
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Administration decree.-^A decree for general administration cannot be passed O. 3| rr* 
without a general administrator ‘ *2^ 3 * 

Unless the Court directs otherwise, the 
husband of a married trustee, administra- 
trix or executrix shall not as such be a 
party to a suit by or against her. 


ORDER XXXII. 

Suits by or against Minors and Persons of Unsound Mind. 

1. [s. 440 , ist para.j Every suit by a minor shall be O. 32, r. I. 

instituted in his name by a person who in 
iriend?“ such suit shall be called the next friend 

of the minor. 

Minor. — Every jierson domiciled in British India who has not completed 
the age of 18 years is a minor. In the case, however, of a minor of whose person 
or proi)erty a guardian has been appointed by a Court of Justice, or whose property 
is under the superintendence of a Court of Wards, the ago of majority is deemed to have 
been attained on tho minor completing his age of 21 years : seo Indian Majoritv Act 
IX of 1875, 8. 3, 

Object of having next friend or guardian ad liten*. — As a minor is 
deemed incapable of prosecuting or defending a suit himself, it is necessary that Ills 
interests in the suit should be watched by an adult i)erson. Such person is, in the case 
of a minor plaintiff, caUed his next friend, and in tho case of a minor defendant, his 
guardian ad litem or guardian for the suit. But neither the next friend nor the guardian 
ad litem is a party to the suit (c). The next friend of a minor i^laintiff is just as mucli 
entitled to change his attorney as any other plaintiff who is sui juris (/). As to liability 
of next friend for costs, see notes below. 

Title of suit.—Where a suit is brought on behalf of a minor, the title of the suit 
should run thus : “ A,B. a minor, by his next friend C. D. v. X. F.” Where a suit is 
brought against a minor, the title of the suit should be : jP. O. v. A.B.y a minor by 
his guardian ad litem C.D."" Where the title of a suit in a case was “A. B. for self and 
his minor daughter C. Z>.” instead of “ A.B.y and C.D., a minor by her next friend 
and the objection was raised for the first time in appeal, it was held that 
the error did not affect the merits of the case, and that it was not therefore fatal to the 
suit {g) [s. 99]. See notes to r. 3 below, under tho head Where a minor defendant is 
substantially represented by a guardian ad litem 

Objection to authority of next friend. — Where a minor plaintiff has a 
cause of action, no objection to the authority to sue of the next friend through whom 
the suit is brought will be entertained in appeal {h). 

— — 

(d) Re Toleman 118971 1 Ch. 866. I {g) Alim v. Jhalo (1886) 12 Cal. 48. 

V. Dasodha (1908) 30 All. 55, 56. (*) Hardi v. Ruder Perkash (1884) 10 Cal, 

if) Dinendta v. Wilson <1901) 28 Cal. 264. 1 626, 11 I. A. 20. 

46 


3. [S. 439.] 


Husband of married ex6> 
cutilx not to Join. 
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O. 32| r. 1. When minor may sue without next friendi. — A minor may sue 

in a Presidency Small Cause Court without a next friend* when the amount claimed 
does not exceed Rs. 600, and is due to him for wages or for work done as a servant: 
Presidency Small Cause Court Act 16 of 1882, s. 32. 

Liability of next friend for costs. — ^Wherea suit brought by a minor by 
his next friend is dismissed, and the Court finds that the suit was not for the benefit of the 
minor, the Court may direct the next friend personally to pay the costs (i). But if the 
Court finds that there were reasonable grounds for instituting the suit, and the next 
friend has acted jWe, the Court will not mulct the next friend in costs, and will 
direct the costs to come out of the property of the minor (j). 

5ult on behalf of an alieg:6d minor who Is not In fact a minor.— A 

suit is instituted on behalf of a j)erson alleged to be a minor, through his next friend. 
It is found that the plaintiff was not in fact a minor at the date of the institution of the 
suit. In such a case the suit should, according to Allahabad decisions, be dismissed {k); 
according to Calcutta (1) and Madras (w) decisions, the suit should not be dismis- 
sed, the proper course being to return the plaint for amendment. The latter seems 
to be the better opinion. 

Decree against a major treating him as a minor. — ^A decree passed against 
a person treating him as a minor while in reality he was a major at the date thereof is 
not a nullity ; consequently, whatever rights he may have to apply to set aside the 
decree, a sale in execution of the decree cannot be set aside on the ground that the 
Court had no jurisdiction to pass the decree (w). See notes below under the head 
“estoppel.” 

Estoppel.— A minor who, representing himself to be a major, collects rents and 
gives receipts therefor, is estopped from recovering again the rents once paid to him 
by instituting a suit through a next friend (o). Similarly, a minor who, representing 
himself to be of full age, sells certain property and executes a deed of sale, is estopped 
from suing to set aside the sale on the ground that he was a minor at the date of 
sale (p). But if the purchaser knew that the vendor was a minor, the purchaser could 
not be said to have been misled by the false representation as to the vendor’s age and 
the suit to set aside the sale would not then be barred (q), A Court of Equity will 
deprive a fraudulent minor of the benefit of the plea of infancy, but he who invokes the 
aid of the Court must establish not only that a fraud was practised on him by the 
minor, but that he was deceived into action by the fraud (r). It is clear that if the 
purchaser knew that the vendor was a minor, he could not be said to have been 
deceived' into action by the minor’s miarapressntation as to his age. 

If a person alleged to be a minor, but who is not in fact a minor, is sued as a 
minor by his guardian ad litemt and a decree is passed against him in the suit, he will 
be estopped from impeaching the validity of the decree as well as the sale on the 
decree if he was aware of the suit and allowed it to proceed against him (s). 


Attorney’s costs. — An attorney is entitled to recover from the infant’s estate 
the costs of a proper suit or defence of a suit in which the estate was involved. He is 
also entitled to have a charge declared on the estate for the amount of his costs (t). 


ti) V. Ohundtt KcitU (1S8S) 11 Cal. 

218. 

(i) Dettkabai v. Jefferson (1886) 10 Bom. 248. 

(t) Sheorania v. Bharat 

(1) Taqui Jan v. ObaiiuUa (1894) 21 

(«) ILimwa V, Nwai/ana 

{n) StehMiri Uanamaniha (I9lh) 39 

(o) Raml^un v. 5 AT a« Jan (1902) 29 Cal. 126. 

(p) Qaneeh v. Bapu (1397) 21 Bom. 198 


(ff) 


v.|B^moda« (1908) 80 Cal. 539» 


Mohofi 
801. A, 

Brohmo Butt v, Dharmodae (1899) 26 Cal. 381. 

Rarnachari v, Duraieemi (1898) 21 Mad. 167. 

Watkine v. JDhunnoo Baboo (1881) 7^1- 
140; Sham Charon v, OhowdhryB^^V^ 
Singh (1894) 21 Cal. 872 ; Kumar 
V. Bari Narain (1916) 48 Cal. 676 ; see 
aI«o Braneonv, Appaeami (1894) 17 Mad. 
257. 
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2. [s. 442 .] (1) Where a suit is instituted by or on 0* 32, r, 2 , 
behalf of a ininor without a next friend, 

Where suit le inetitutea defendant may apply to have the plamt 
without next Wend, plaint taken ott tJie ule. With costs to e paid bv 

to bo taken off the ale. j.T. l j xi i i r. 

the pleader or other person by whom it 
was presented. 

(2) Notice of such application shall be given to such 
person, and the Court, after hearing his objections (if any), 
may make such order in the matter as it thinks fit. 

Taking the plaint off the file . — This rule contemplates the case where 
a suit is instituted by a person who is alleged by the defendant to be a minor, without 
a next friend. Ih such a case the defendant may apply under this rule to have the plaint 
taken ofT the file. To bring his case within the rule, the defendant must show that 
the plaintiff is a minor and that the suit was instituted without a next friend. Now 
the fact of minority — 

(i) may either be apparent on the face of the plaint, or 

(u) it may be ascertained upon objection by the defendant and enquiry by the 
Court, 

In case (1), the practice is to take the plaint off the file (w). 

In case (ii), i.e., where the fact of minority is established after evidence has 
been taken on the point, it may be found — 

(a) that the plaintiff instituted the suit with the knowledge of the fact of minority 
and with the intention of deceiving the Court and evading the payment of 
costs in the event of failure ; or 

(b) that the plaintiff had no such knowledge or intention. 

In case (a), the practice, according to the Bombay decisions, is to make an order 
under this rule directing the plaint to be taken off the file (v). According to the Calcutta 
decisions, the Court should pass a decree dismissing the suit. The Calcutta High Court 
holds that the procedure prescribed by this rule, namely, taking the plaint off the file, 
applies only to those cases where the fact of minority is apparent on the face of the 
plaint, that is to say, in case (i), and that it does not apply where the fact of minority is 
established on enquiry held by the Court upon that point (w). The difference between 
the practice of the two Courts is important in this way, that while an appeal lies from a 
decree dismissing a suit, no appeal lies from an order directing a plaint to be taken 
off the file. 

In case (b), the practice is to stay proceedings and to allow sufficient time to 
enable the minor plaintiff to. be represented by a next friend (x). 

Costs* — ^When a suit is instituted by a minor without a next friend, the pleader 
or any other person presenting the plaint is liable for costs and the Court should 
not render the property of the minor liable for costs (y). 


(u) Beni Bam Bhutt v . Ram Lai (1886) 18 Cal. 
189 ; Rattonbai v. Chabildas (1889) IS Bom. 

(V) RaUonbai v. Ohabildae (1889) 18 Bom. 7. 

(u>) Beni Ram BhuU v. Bam Lai (1886) 18 Col. 189. 


(x) Beni Ram BhuU v. Ram Lai (1886) 13 Cal 

189 ; RcUtonbai v. ^habildat (1889) 18 
Bom. 7. 

(y) Amichynd v. Collector of Sholapur( 1880) 13 

Bom. 234. 
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0« 32, Decree for a minor in a suit Instituted by him without a next 

rr. 2, 3. friend . — Where a suit is instituted by a* minor without a next friend, and the 
defendant does not object to it, he will be deemed to have waived his objection. The 
defendant cannot, in such a case, after a decree has been passed against hhn, object 
to the execution of the decree on the ground that the suit was instituted by the minor 
without a next friend. The absence of a next frien(|^does not make the suit a nullity. 
The institution of a suit by a minor without a next friend is merely an irregularity 
which can be waived by thfe conduct of the defendant («). 

8. [s. 446, i St para., S. 456.] (1) Where the defendant 

is a minor, the Court, on being satisfied of 
Guardian for the suit to thc fact of his minority, shall appoint a 

be appointed by Court for * , t i 

minor defondant. proper persou to be guardian for the suit 

for such minor. 

(2) An order for the appointment of a guardian for the 
suit may be obtained upon application in the name and on 
behalf of the minor or by the plaintiff. 

(3) Such application shall be supported by an affidavit 
verifying the fact that the proposed guardian has no interest 
in the matters in controversy in the suit adverse to that of the 
minor and that he is a fit person to be so appointed. 

No order shall be made on any application under this 
rule except upon notice to the minor and- to any guardian of 
the minor appointed or declared by an authority competent 
in that behalf, or where there is no such guardian, upon notice 
to the father or other natural guardian of the minor, or, where 
there is no ^father or other natural guardian, to the person in 
whose care the minor is, and after hearing any objefction which 
may be urged on behalf of any person served with notice under 
this sub-rule. 

Sub-rule (4) is new. 

nuardian ad litem. — Where a guardian ad litem has once been appoint- 
ed, his api)ointment endures for the whole of the litigation, including proceedings in 
execution and appeal (a), 

A guardian ad litem is not a party to a suit or appeal. Therefore a suit or an appeal 
is not time-barred, merely because the order appointing a guardian ad litem is not made 
until after the expiration of the period of limitation prescribed for the suit or appeal {b). 

** Proper person to be ep^inted guardian ad litem.— It is the 

duty of the Judge himself to decide who is th^ proper persoit to be appointed as guardian 
ad litem (c). 


(z) KamalaJ^shi v. Ramasami (1896) 19 Mad. 
127. ^ 

(a) Jtoala v. Pirbhu (1892) 14 AI!. 86 ; 7eftkata 
< V. Alakarajartwa (1899) 22 Mad. 187 ; 

Muzaffar AU Khan v. Parbatti (1907) 29 


All. 640. 

(6) Khem Karan v. Kar Dayal (1882) 4 All. 37 ; 

Rup Chand v. PoHodha (1908) 30 All. 66. 
(o) Ramchandra Dm v. Jotiprasad (1907) 20 All. 
676, 678, 
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Plea of minority* — A sues B, B alleges that he is a minor. In such a case 
the Court should frame a prelimiiiary issue m the question of minority, and appoint 
a guardian for the purpose of the enquiry on the question of minority. If the defendant 
is found to be a minor, a guardian ad litem should be appointed for him ; but if he is 
found to be a major, the guardian appointed for the inquiry should oease to act and the 
defendant may conduct his own easi^ (d). 

Where a minor defendant Is not represented at all by a guardian 
ad litem.— The provisions of this rule as to the appointment of a guardian ad litem 
for a minor defendant are imperative. Hence if a minor is sued without a guardian 
ad Utem^ and a decree is passed against him, the decree is a nullity, and it cannot be 
enforced against him (e). 

A minor against whom a decree hsis been passed without the appointment of a 
proper guardian ad litem has several remedies open to him. He may, if the facts of the 
case justify, in that very suit, (1) appeal from the decree, or (2) apply for a re-hearing under 
O. 9, r. 13, or (3) apply for a review of judgment, or (4) apply for an order under O. 32, 
r. 5 (2), according as the circumstances of the cose may permit (/). He has also another 
remedy open to him, namely, a suit on the lines indicated in the undermentioned 
3ase (g). 

Where a decree in a suit against a minor is set aside on the ground that he was not 
’epresented by a proper guardian ad the Court in which the suit was filed has 

inherent power to restore the suit and to proceed with the appointment of 
a fit aQd proper person as guardian ad lite7n for the minor defendant (/i). 

Where a minor defendant Is substantially represented by a guardian 
ad litem.' — ^There are cases in which there have been no formal application 
and no formal order for the appointment of a guardian ad litem for a minor defendant, 
but in which the proceedings show that the minor was substantially representf d by 
a guardian ad litem. In such cases it has been held that the want of a formal ap- 
plication and order for the appointment of a guardian ad lite?n is but an irregularity^ and 
that the decree wiU bind the minor unless it is shewn that the defect in procedure haa 
prejudiced the mipor (t). In Walian v. Banke Behhri {j), a suit was brought against a 
minor, but no order was applied for and none was made for the appointment of a guar- 
dian ad litem. In the plaint, however, which was admitted by the Court, the mother of 
the minor wa.s described as his guardian. Further, the mother appeared throughout the 
proceedings in the suit as the minbr’s guardian. A decree was passed against the minor, 
and in the decree and the execution proceedings the mother was described as the minor’s 
guardian. In a suit brought by the minor on attaining majority to set aside the decree 
passed against him on the ground that no guardian ad litem had been appointed as re- 
quired by the present rule, it was held by their Lordships of the Privy Council, overruling 
the decision of the Calcutta High Court, that the Court in which the former suit was 
instituted had, by its action^ given sanction to the appearance of the mother as a guardian 
ad litem, and th^it the absence of a formal order of appointment was not fatal to the suit. 


(d) Rasi Doss v. Kassim Sait (1893) 16 Mad. 

844, 

(e) DaJeeshur v. Reu>at (1897) 24 Cal. 25 ; Bhura 

V. Bar Rishan Das (1902) 24 All. 
883 ; Banuman v, Muhammad (1906) 28 
187 ; i)aji V. Dhirajram (1888) 12 
Bom. '\A\’^Rmhid-un-‘Nisa v. Muhammad 
^ (1909) 86 I. A. 168. 

(/) Bhagwan v. Pa/ram Sukh Das (1917) 39 All. 

^ 8 , 10 - 11 . 

(g) Lai V. QhasUa (1901) 28 All. 459. 

{}C) Bhagwan v. Param Sukh Das (1917) 89 AIL 8. 


(i) Walian v. Banke BehaH (1903) 30 Cal. 1021. 

4 30 I. A. 182; Hanuman v. Muhammad 

(1906) 28 All. 137 ; Eedar v Protap (1898) 
20 Cal. 11; Bari v. Bkubaneshwari (1889) 
16 Cal. 40, 15 I. A. 195; Suresh Chundsr 
V. Jugut Chander (1887) 14 C3al. 204 : 
Sayad Amir v. ShAch Maaleudin (1916) 
40 Bom. 641 ; KeshawesaHndra v. Rani 
Debendra (1918) 4 Pat. L. J. 213 ; Narain 
Das V. RaUi Brothers (1916) PtmJ. Eec. 
no, 61, p. 270, 

(i) (1903) 30 C^. 1021, 30 I. A. 188,., 


O. 32. r. 3. 
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unless it was sliewn that the defect in procedure prejudiced the minor. Their Lordships 
observed that there was nothing in the proceedings of that suit td Suggest that the in- 
terests of t^e^inor were not duly protected hy the mother or that the defect in procedure 
had prejudiced the minor, and they accordingly held that th^ decree was binding upon 
"the minor. But where it appears that the minor’s interests were not duly protected, 
^and that tbe^ defect in procedure has prejudiced the minor, the decree will not bind the 
minor, and it will be set aside as a nullity (k). It is blear from what has been stated 
above that the mere abs^nee of an affidavit such as is required by sub-r. (3) is not sufficient 
to render the proceedings illegal arid void as against a minor (Z). 

Service of summons. — ^There is no special provision in the Code fot servic^ on 
xnmors. Hence where the defendant is a minor, he should be served with the summon s 
in the way provided for service upon ewiults ( m). It is, indeed, doubtful whether 
' service on a guardian ad litem is sufficient service for the purposes of the Code ( n). But all 
notices df applications and other processes' in a suit should be served upon the guardian 
ad litem [See rule S below]. As to service in suits brought against wards of Courts 
of Wards, see Bengal Court of Wards Act, 1879, a. 64, and Bombay Court of Wards Act* 
1905i s. 34. 

* ' 

Fraud of next friend or guardian ad litem. — A decree passed against 
a n4nor properly represented is binding upon him as much as a decree passed 
against an adult, but ^t is open to the minor to impish the decree a euit in oases 
w]jiere the next friend or guardian for the auit has guilty of fraud or collusion 

in allowing the decree to h0 passed against him fo). 

4. , [Ss. 445, 457 j 8S. 440, 443 ; s. 456, ^nd R. S. C.. 0.65, r. 13.] 
(1) Any person wno- is of sound mind 
WHO m»y act at next ^nd has attained maioritv may act as next 

friend or be appointed .. i* * t i 

goardun for the suit. friend of a mmor or as nia guardian for 
the suit : 


Provided that the interest of such person i8*not adverse 
to t^iat of the minor and ^at he is uot in the case of a nekt 
friend, a defendant, or, in the case of a guardiaii for the suit, 
a plaintifi. 


. (^) Where a minor has a guardian%ppoihted or declared, 
by competent ajithority, no person oth^r than such 'guardian 
shall act as the next Mend of the minor or be appointed liis 
guardian for the suit unless the Court considers, for reaions 

— f 


(t) gammon v. Muhammad (1906) 28 All. 137 ; 
Pdrtab Singh v. BhabuH Singh (1918) 86 
Ail. 487, 494, 40 I. A. 182, 188; Bhagwan 
V. Parmm (1916) 87 All.‘ 179,* CoiSrasfc 
Maruthamalai v. Palani it912) 87 Mad. 
685. 

' Munm* Qhulam Abba$ (1910) 82 All. 

«87»87L A.77. 

A (m) JatU^jfa Srinath (189^26 Cal. 267, 271- 
V. (1907) 86 04l. 182. 184 . 
..WTln the gSodT ^Amiua M (1900) 27 
04). 86{)^ auA^M^. (1807) 2 O. 


W, N. 100 [both cases of service of citation]. 
See also Trevelyan on^Mlnots, 4th ed. 
p. 269. ^ 

(n) Sureth Ohunder v. Jugul Ohunder (1866) 14 

Cal. 204, 2l6 ; Cfovind Bam V, MuhamtfMd 
Ali (1912) PunJ. Eeo. no. 8Mp. 116. _ 

(o) Oweamoe v. J^dkavahu QmJ 

. 671 : taUa v. AamnaiMianTlSOo) 22 Oal. 8 , 
Bd^ikuhOf V. Bhikya ( 1886 ) 12 <W. i 
3#ni Proiod, v. Laj^a Bam (1916) 88 All. 

, 462J<^ 
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to be recorded, that it is for the minor’s welfare that another Of 32, r. 4 , 
person be permitted to act or be appointed, as the case may 

(3) No person shall without his consent be appointed 
guardian for the suit. 

(4) Where there is no other person fit and willing to act 
as guardian for the shit, the Court may appoint any of its 
officers to be such guardian, and may direct that the costs 
to be incurred by such officer in the performance of his duties 
as such guardian shall be borne either by the parties or by ' 
any one or more of the parties to the suit, or out of any fund 
in Court in which the minor is interested and may give direc- 
tions for the repayment or allowance of such costs as justice 
and the circumstances of the case may require* 

References to Code of 1882 . — Sub-r. ( 1 ) correBponds to ss. 446 and 467 of 
the Code of 1882, sub-r. ( 2 ) to ss. 440 and 443, 2 nd paragraph, and sub-r. ( 4 ) to s. 466, 

2nd paragraph, and R. S. C., 0. 66, r. 13. Sub-r. (3) is new. It is in accordance with 
a Bombay i^oling in the undermentioned case (p). 

Married woman as guardian ad litem. — Under the Code of 1882, though a 
married woman could be appointed next friend of a minor plaintiff, she could not be 
appointed guardian ad litem of a minor defendant. Under thifij, Code she may be appointed 
gi^rdian ad litem as well. 

if 

Guardian appointed competent authority. — A guardian of his minor 
son appointed by a Hindu father under- his will is not a guardian appointed by “compe- 
tent authority^* within the meaning of this rule (q), 

^ provides that where a minor has a guardian appointed by competent autho- 

rity, no person other than such guardian should be appointed his guardian cid litem. 

Where, hpwever, the Court, in ignorance, of the fact that the minor has a .guardian 
appointed by competent authority, appoints another person guardian for the suit, such 
appointment is not an illegalit;^ but a mere irregularity, and it does not of itself vitiate 
either the decree passed in the euit or a sale consequent ux>on such decree (r). 

5ub-rule (j) : “ Another person bd permitted to act.” — The permission 
need not be Express («). 

3ub»ru||p ( 3 ) ; consent of guardian ad litem. — ^VHiere a father of a joint 
Hindu family was appointed guardian ad litem of Hih minor sons in a suit against them on 
a mortgage of joint family property executed by the father, and it appeared that 
the father had not intimated his consent to act ^ guardian ad litem, and the father not 
appearing to defend the suit &n ex parte decree was passed,^ it was held in a suit by the 
sons to i^i^ver their share of the property on the ground that they were not proi)erly 

ip) Jadcw V. OhhUffan (1881) 6 Bom. S06. | 290. 

(tf) Bn&km V. Morar^i (1907) 81 Bm. 418. (#) Sridhar Boo t. Bam Lai (1909) 81 AU, 7. 

(r) Bammar Simgh v. Pikhu Singh (1907) 29 AD. 1 
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O. 32, 
rr. 4-6. 


5. [ 58 . 441 , 444 .] ( 1 ) Every application to th.6 Court on 

behalf of a minor, other than an application 
Eflprescntation of minor under Tule 10, sub-rule (2), shall be made 
for bj Ms ncxt friend or by his guardian for 

the suit. 

(2) Every order made in a suit, or on any application, 
before the Court in or by which a minor is in any way con- 
cerned or affected, without such minor being represented by 
a next friend or guardian for the suit, as the case may be, 
may be discharged, and, where the pleader of the party at 
whose* instance such order was obtained knew, or might 
'reasonably have known, the^fact of such minority, with costs 
to be paid by such pleader.* 

6. [S. 461.] (1) A next friend or guardian for the 

Kflceipt by next friend suit shall not, without the leave of the 
proPy “nis iteref fOT CouTt, receive any money or other move- 
able property on behalf of a minor either — 

(o) by way of compromise before decree or order, or 

(b) under a decree or order in favour of the minor. 

(2)t * Where the next friend or guardian for the suit has 
not been appointed or declared by competent authority to be 
guardian of the property of the minor, or, having been so 
appotntedr,or declared, is under any disability known to the 
Court to receive the money or other moveable property, the 
Court shall, if it grants him leave to receive the property, 
require such security and give such directions as will, in its 
opinion, sufficiently protect the property from waste and 
ensure its proper application. 

Joint Mitakshara family. — The provisions .as'^to leave of Court ana* 
bonds do not apply where a suit is brought by two mepoibers of a joint Hindu 
family governed by the l^takshara law, one of whom is the manager of the family, who 

(t) Bwijnaa v. Dharam (1916) 88 AlU 8l8. I (r) Qopildl v. Affortingii <1904) 28 Bom. 62^^ 

(4*) Kerakoote v. Serle UM4) 8 M. I. A. 829. 1 


represented in the previous suit and that the d^bt contracted by the father was immoral, 
that the ’ minors were not properly represented and that the sons were entitled to 
emaintain the suit (t), ^ 

Officer of Court as g:uardlan ad litetr. — An officer of Court who has been 
appointed guardian ad litem should not be paid for his trouble (u). If he has no funds 
to conduct adequately the defence of <the minor, the Court has the power to relieve him 
of his position as guardian (v). 
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is also appointed nejct friend of the otheif member. The reason is that the manager 
alone may sue as such to recover moneys due to the family, and the other member is 
not a necessary party to the suit. A and B, two Hindu brothers, constitute a joint 
Hindu family governed by the Mitakshara law. .4 is the manager of the family. 5 is a 
minor. A suit is brought by A and B for rent against a tenant. A is appointed 
next friend of B, A may receive the money payable under the decree without the leave 
of the Court (w). But see Qanesh Row v. Tuljaram Row (a;), cited on p. 732 below under 
the head “ Where the minor is a member of a joint Hindu family.” ^ 


O, 32, 
rr. 6, 7. 


Security 'for protection of minor’s property. — A bond passed by a surety 
under sub-r. (2) cannot be enforced by summary process under s. 145 (y). 


7. [S. 462.] (1) No next friend or guardian for the 

suit shall, without the leave of the Court 
Agreement or com- expiesslv lecoided iu the proceedings, enter 
or guardian for the suit. mto any agreement or compromise on 
behalf of a minor with reference to the 
suit in which he acts as next friend or guardian. 

(2) Any such agreement or compromise entered ■ into 
without^the leave - of the Court so recorded shall be voidable . 
against all parties other than the -minor. 


Alterations fn the rule. — The words “ expressly " recorded in thb proceedings ” ^ 
in sub-r. (1), and the words “ so recorded ” in sub-r. (2), are new. They give effect to 
the practice established under the old section. See notes below, “ Compromise decree 
when binding on a minor ” 

Scope of the rule. — This rule contemplates the following steps to be taken in 
order before a compromise decree is pas^d in a suit to which a minor is a party, 
namely, (1) an application by the next friend or guardian ad litenk for leave to compro- 
mise the suit,' (2) the granting of leave by the Court if the Court thinks the case is a fit 
one for leave, and (3) the consent of the next friend or guardian ad litem to the pro- 
posed compromise after the Court has granted the leave (z). If the leave is granted, 
and the next friend or guardian ad litem assents to the compromise, the parties may 
apply to the Court under O. 23, r. 3, for a consent decree in terms of the compromise,,, 
and if the compromise is lawful, it is the duty of the Court under that rule to pasf the 
decree applied for. If the next friend of a minor plaintiff agrees to compromise a 
suit on behalf of the minor subject to the leave of the Court, ai^ then withdraws 
from the compromia^efore the leave of the Court is applied for, the Court will not enforce 
the compromise at the instance of the defendant, even though the terms of the 
compromise might appear beneficial to the minor. The reason is that such com. 
promise is not binding unless it is sanctioned by the Court (a). 

Compromise decree^ when binding: on a minor. — ^The provision 
contained in this rule making, it neoe&sary to obtain the leave of the Court is of great 


(m>) Perthad v. Mathura Lai (1908) 36 

o01« 

(«) (vaz) 36 Had. 205. 40 I. A. 182. 

(Id Kurugodappa v. Saogamma (W18) 41 Mad. 


40. 

(«) Aman Singh v. Narain (1808) 20 All. 98. 
(a) Banga v, Rajagopala (1809) iZ Had. 870. 
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O. 32, r. 7. importance to protect the interest of minors (6). To render a decree passed in pursuance 
of a compromise binding on a minor, the following conditions must be complied with 


(a) The neTct friend or guardian ad litem must a^ly to the Court for leave to 
enter into the proposed compromise (c), stating specifically that the com- 
promise is sought to be made on behalf of the minor (d), and also setting forth 
the terms of the proposed compromise (c). 

(b) On such an application being made* to the Court, the Court must exercise 

a judicial discretion as to the propriety, in the interests of the minor, of the 
proposed compromise (/). And if the Court sees reason to grant 
leave, it should record an order showing that an application has been made 
to it, that the terms of the proposed agreement or compromise have been 
considered by it, and that having regard to the interests of the minor, it 
has granted leave to make the agreement or compromise (g), “ It is not 

sufficient that the terms of a compromise are before the Court. There ought 
to be evidence that the attention of the Court was directly called to the fact 
that a minor was a party to the compromise, and it ought to be shown by 
an order on petition, or in some way not open to doubt,. that the leave of 
the Court was obtained ** (h), A compromise will be deemed to be bene- 
ficial to the interests of a minor, if it secures to the minor some demons- 
trable advantage, or averts some obvious mischief (i). 

(c) The leave must be express, not implied. It must, in the language of this 
rule, be expressly recorded in the proceedings. From the mere fact that the 
Court has passed a decree m accordance with a compromise, it cannot 
be inferred that any of the^ steps preliminary and necessary to the making o . 
the decree have been taken by the Court. The Court by passmg a decree in 
pursuance of a compromise does not ipso facto sanction the compromise (j). 
The provisions of this rule are complied with if the leave of the 
Court is expressly recorded ; it is not necessary that the order granting 
leave should state that the Court had considered the terms of the compro- 
mise and regarded them to be beneficial to the minor (k), 

. But the non-observance of the above conditions does not render the compromise 
decree void. The decree is only voidable, and that too at the option of the minor. 
No other party to the suit can call the decree in question : the minor alone is entitled 
to call it in question, and this he may do either on attaining majority or before then 
through a next friend {V), 

Procedure to set aside compromise decree. — A compromise decree 
may be set aside either in a regular suit or upon an application for review to the Court 
that passed the decree (m). But it cannot be called in question by way of objection to 
any prooeedipg taken in execution of it (n). 


Mad. 116, 127 [P. '0.1 

" MfoZ (1896) 17 All. 681. 


(6) (1916) 89 

(c) 

Id) 

(«) 


Xalavati v. ChediU 
Manohar Lai v. Jadunath Singh (1906) 28 
AU. 586, 88 1. A. 128. 

Viru^kthappa v. Shidappa (1902) 26 Bom. 

kalavati v. Ohedildl (1896) 17 AU. 681. 
Manohar Lai v. Jadunath Singh (1906) 28 
AU. 586, 88 1. A. 128 ; Kalavati v. Ohedi- 
lal (1896) 17 AU. 531 ; CMndasami v. 
AlagiHsami (1906) 29 Mad. 104 ; Bhiwa 
V. Z)et> 0 ^nd (1911) 86 Bom. 822; Sethu^ 
ram v. Vasanta (1910) 84 Mad. 314; 
Badri Prasad v. Qopal (1919) 41AJ1. 568. 
28 AU. 686, 689, 88 I. A. 128, 181, supra. 
Dharmaji v. Gurrav (1878) 10 B. H. C. 811, 
Manohar Lal v. Jadunath Singh (1906) 28 


All. 686, 38 I. A. 128 ; Partab Singh v. 
Bhabuti Singh (1918)85 AIK 487, 40 I. A. 
182; Virupakshappa v. Shidappa (1902) 
26 Bom. 109; K^vatiy. Ohedildl (1895) 
17 All. 631 ; Arunachdlam v. Meuyeppa 
(1898) 21 Mad. 91; Sharat Chunder v. 
KartOc Chunder (1883) 9 Gal. 810. 

(it) Janki v. Naunihal (1917) Punj. Beo. no. 86, 
p. 146. 

(0 Virupdkshapy^ y. Shidappa (1902) 26 Bom. 

(m) Mirdli v. Bekmoohhoy (1891) 16 Bom. 694 ; 
i Surendra v> Hemangini (1907) 84 Oal. 


(n) ArunaeJutllam v, Murugappa (1889) 12 Had. 
608; Virupakshappa v 
(1899) 28 Bom. 62d, 
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It was doubtful whether under the CTode of 1882 a compromise decree can be set O* 329 
aside by an appetU from the decree. Where an appeal was preferred from a com- 
promise decree on the ground that the lower Court did not consider the question as to 
whether the compromise was a proper one in the interests of the minor, the High 
Court of Allahabad entertahied the appeal (o) ; in a similar case, the High Court of 
Calcutta refused to entertain the appeal (p). Under the present Code no appeal lies 
from a consent-decree [s. 96, sub-s. (3)]. 


Compromise under misapprehension of a material fact.— Where a 
compromise is entered into under a misapprehension of a material fact, it will be set 
aside even though it may have been sanctioned by the Court under this rule {q). See 
Indian Contract Act, 1872, s. 20. 

Compromise of execution proceed in jcs.— The provisions of this rule 

apply to a compromise entered into even after a decree has been passed. Hence 
adjustment of a decree to which a minor is a party requires the sanction of the Court 
under this rule (r). See O. 21, r. 2. 

Agreement to be bound by oath under Indian Oaths Act, tSys, s. p, 
not within this rule. — An agreement by the next friend of a minor that an issue 
in the suit should be determined by the oath of the defendant, does not come within 
the purview of this rule, and the sanction of the Court is not necessary. In such a case 
the minor is bound by the agreement, provided there is no fraud or gross negligence on 
the part of the next friend (s). 

Abandonment of issue does not amount to a compromise. — ^Anext 
friend or guardian ad litem may abandon an issue in the course of the trial of the suit, 
and the sanction of the Court is not requisite for that purpose, for the abandonment 
of an issue does not amount to a “compromise ” within the meaning of this rule. The 
abandonment is binding on the minor provided there is no fraud or gross negligence 
on the part of the next friend or guardian ad litem (t). 

Agreement to refer to arbitration. — ^It has been held by the High 
Court of Madras (u) and the Chief Court of the Punjab (v), that an agreement by a 
next friend or guardian ad litem to refer any matter in controversy in a suit to arbitra- 
tion is an “ agreement within the meaning of this rule, and that the sanction 
of the Court is therefore necessary. According to the Allahabad High Court such an 
agreement is not within this rule, and the sanction of the Court is not necessary (u>). 
See Schedule II, r. 1. 

The decisions cited above relate to cases where the agreement to refer was made 
during the pendency of a suit. We now proceed to consider oases where there is no 
suit pending but an agreement to refer is made to which a minor is a party by his 
guardian. Before dealing with these ca^s it may be premised that to attract the 
application of this rule it is necessary — 

(1) that there should be a pending suit as indicated by the words “ no next 

friend or guardian for the suit ”, and 

(2) that there should be an agreement to refer. 


I 

(r) 

(O 

(0 


Kalami v. Chedildl (1896) 17 All. 681. 
Bakhal v. Adwyia (1908) 80 Cal. 618. 

Bibee Solomon v. Abdool Ateet (1881) 6 Cal. 

687. ' 

VirupaieJuippa v. Shidappa ^1902) 26 Bom. 
109 ; Ahmaohallam v. Ramanandhan 
(1906) 29 Mad. 809. 

Che^ V. Venkata (1889) 12 Mod. 488 ; 

Sheo Nath v. Sukh Lai (1900) 27 Cal. 229. 
Venkata v. Bhaekpakarlu (1899) 22 Mad. 
1^. See also Stoamirao v. CoUeetor of 
Dharwar (1898) 17 Bom. 299 and Luoh^ 


meeioar v. Darbhangha Municipality (1891) 
18 Cal. 99, 17 I. A. 90 [aa to waiver]. 

(u) Lakehmana v, Chinnathambi (1901) 24 Mad. 

326 ; Vijaya v. Verikataeubba (1014) 39 
Mad. 868. 

(v) Qaneeha v. Mvlchand (1912) PunJ. Eec. 

no. 96, p. 880 [F. B.] ; Muhammad Ibrahim 
v. Allah Bakheh (1919) Punj. Eec. no. 146, 
p. 871, 1 Lah. L. J. 138. 

iw) Hardeo v. Oauri Shankar (1906) 28 All. 86 ; 
LtUawan v. Laehya (1018) 86 All. 60 (F. B. ]. 
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O. 32, r, 7. ^ either of these oonditions is wanting, the present rule does not apply and no leave 

* of the Court is necessary. A and B carry on business in partnership. A dies leaving a 
minor son and a widow. Disputes arise between the parties as to accounts, and an agree- 
ment is mjwle between the minor through his mother and B to refer the disputes to 
arbitration. The arbitrators make their award, and the minor, by his mother, applies 
to file the award under para. 20 of Bch. II. The application is registered as a suit 
between the minor applicant as plaintiff and B as. defendant [see the 2nd clause of 
para. 20]. Notice is then given as required by the 3rd clause of para. 20 to and no 
objection to the award having been made by JS, the award is filed and a decree passed 
in terms of the award as provided by para. 21 of Sch. II. Does the agreement to refer 
require the sanction of the Court under this rule ? No, because it was not made 
during the pendency of a suit and the first of the two conditions mentioned above 
is wanting (x). Does the decree on the award require the sanction of the Court ? 
No, because the application to file the award being made by the minor as plaintiff, 
it cannot be said that there was an agreement on behalf of the minor not to object 
to the award and to aUow a decree to be passed on the award ; in this case the second 
of the two oonditions mentioned above is wanting (y). Suppose now that the 
application to file the award was made by B, in which case the application would be 
registered as a suit between B as plaintiff and the minor as defendant^ would the decree 
on the award require the sanction of the Court ? Yes, if the minor’s guardian agreed 
not to object to the award and to allow a decree to be passed on the award j in this 
case both the conditions mentioned above are present, namely, that there is an 
agreement on behalf of the minor, and the agreement is made in the course of a suit 
started by the application to file the award ( 2 ). 

Withdrawal of suit by next friend. — If the next friend of a minor plaintiff 
withdraws from the suit, and such withdrawal is in pursuance of an agreement or compro^ 
mise entered into with the defendant, the withdrawal must be with the sanction of the 
Court under this rule ; if the sanction of the Court is not obtained, the order of withdrawal 
may be set aside at the instance of the minor (a). But if the withdrawal is not in 
pursuance of an agreement or compromise entered into with the defendant, the sanction 
of the Court is not necessary, and the withdrawal is binding on the minor i)laintiff, pro- 
vided there is no fraud or gross negligence on the part of the next friend (6). 

Where the minor is a member of a Joint Hindu family. — 

In a suit brought by some of the members of a joint Hindu family one of whom was 
a minor, a compromise decree was passed after the compromise had been sanctioned 
by the Court. The minor had no separate interest; the adult members of the family 
had taken part in the compromise and assented to it, and the Court pronounced that 
it was for the benefit of the minor. In a suit brought on behalf of the minor to set aside 
the compromise decree on the ground that the proper materials which were essential 
to make the compromise and decree binding upon him were not placed before the Court 
previous to obtaining its sanction, it was held that the decree was tmder the circum- 
stances binding on the minor (c). 

When the father of a minor, a member of a joint Hindu family, of which the father 
is the managing member, is appointed his guardian ad litem, his powers as managing 


(a?) VUhaldas v. Datta/rcm (1901) 26 Bom. 298. 

(lO HantnatUram v. Shivnarayan (1918) 43 Bom. 
258 [F. B.l 

(z) Mahadev v. BaikrUhna (1896) Printed Judg- 
ments iBombay] 609. 

(a) Karmali v. Rahimbhoy (1889) 18 Bom, 187; 
Detatwami v. Thungasami (1904) 27 Mad. 


• JS77. 

I (5) Earn Sarup v. Shah Latafat (1902) 29 Gal. 
786 ; Rajada v. OhuUa (1919) Pun]. Eec. 
no. 69, p. 148. 

( 0 ) Banwwar Perthad v. Ram Bahadur Singh 
(1907) 34 Oal. 70. 



REMOVAL OP FRIEND. 


733 


member, so far as they relate to the minor’s interest, are controlled by the provisions Q, 32, 

of the present rule, and he cannot, without the leave of the Court, enter into any agree- rr, 7-9. 

ment or compromise on behalf of the minor with reference to the suit. Such an agree- 
ment is not binding on the minor even if it was a bona fide settlement of a . disputed 
claim {d). 

Where a minor Is under the charge of a Court of Wards The 

sanction of the Civil Court required by this rule is not necessary, having regard to the 
provisions of ss. 18 and 21 of the Court of Wards Act (Beng. Act 9 of 1879), for a com- 
promise entered into under the authority and by the direction of the Court of Wards 
on behalf of a minor under its charge (e). 

Joint hood hy a minor and an adult. — In compromise of a suit two defendants, 
of whom one is a minor, enter into a bond by which they jointly agree to pay a certain 
sum of money to the plaintiff at a future date. The leave of the Court is not obtained 
on behalf of the minor as required by this rule. The bond is not enforceable against 
the minor, but it is enforceable to the full amount against the adult promisor (/). 

8. [S. 447.] (1) Unless otlierwise ordered by the Court, 

a next friend shall not retire without 
Ketirement of next first T rocurin^ a fit persou to be put in 
his place and giving security for the costs 
already incurred. 

(2) The application for the appointment of a new next 
friend shall be supported by an affidavit showing the fitness 
of the person proposed and also that he has no interest adverse 
to that of the minor. 


Retirement of next friend. — A suit is brought by A and B, both minors, by 
their mother as their next friend. The mother is also appointed guardian of the person 
and property 6f the minora under the Guardians and Wards Act, 1890. Subsequently, 
on the application of the mother, A who has then attained majority, is appointed guardian 
of the person and property of B in her place. This is not tantamount to A being ap- 
pointed next friend of B for the suit. The mother, therefore, cannot retire without first 
procuring a lit i)erson to be put in her place and giving security for the costs already 
incurred (gr). 


9 . [S. 446.] (1) Where the interest of the next friend 
of a minor is adverse to that of the minor 
Removal of noxt friend. oT whorc hc is SO Connected with a defendant 
whose interest is adverse to that of the 
minor as to make it unlikely that the minor’s interest will be 
properly protected by him, or where he does not do his duty, 
or, during the pendency of the suit, ceases to reside within 


{d) Oaneah Roto v. Tuljaram, Roto (1913) 80 Mad. i 
295. 40 I. A. 132. | 

(«) Nakimo y, Pemba (1917) 44 Cal. 829. I 

(/) Jamna Bai y. Vasant Rao (1910) 48 i.a. * 


99, 39 Mad. 409. 

(g) Banarsi Prasad v. Ram Naraian (1908) so 
AU. 105. 
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O. 32, British India, or for any other sufficient cause, application 
rr. 9, 10. may be made on behalf of the minor or by a defendant for his 
removal ; and the Court, if satisfied of the sufficiency of the 
cause assigned, may order the next friend to be removed accor- 
dingly, and make such other order as to costs as it thinks fit. 

(2) Where the next friend is not a guardian appointed 
or declared by an authority competent in this behalf, and 
an application is made by a guardian so appointed or de- 
clared, who desires to be himself appointed in the place of the 
next friend, the Court shall remove the next friend unless it 
considers, for reasons to be recorded by it, that the guardian 
ought not to be appointed the next friend of the minor, and 
shall thereupon appoint the applicant to be next friend in his 
place upon such terms as to the costs already incurred in 
the suit as it thinks fit. 

Alterations In the rule, — ^The words “and make such other order as to costs 
as it thinks fit ’* in sub-r. ( 1 ) are new. The words, “and shall thereupon appoint, 
etc.'* at the end of sub-r. (2) are also new. 

Where the next friend does not do his' duty. — Where a Court finds 
that a next friend does not do his duty in relation to a suit, it is its duty not to permit 
him to prejudice the interests of the minor, but to adjourn the suit in order that some 
one interested in the minor may apply on behalf of the minor for the removal of the 
next friend and for the appointment of a new next friend, or that the minor plaintiff 
himself may, on coming of age, elect to proceed with the suit or withdraw from it (^). 

Adverse Interest. — ^In a suit brought against a minor by his next friend, 
a decree is passed against the min|9r. The interest of the minor requires an appeal, 
but certain events happen after the passing of the decree which render it to the interest 
of the next friend that the decree against the minor should stand, and hence no appeal 
is preferred by the next friend from the decree. In such a case leave will be granted 
to the minor on his attaining majorit;^ to appeal from the decree, feough the period 
of limitation for the appeal may have expired (t). 

10. [Ss. 448, 449.] (1) On the retirement, removal or 
(Ifiath of the next friend of a minor, fur- 
tiler proceedin ^shall be atofid until the 
« appointment of a next friend in his place. 

(2) Where the. pleader of such minor omits within a 
reasonable time to take steps to get a nCw next friend ap- 
pointed, any person interested in the minor or in the matter 
m issue may apply fib the Court for the appointment of one, 
and th6 Court may appoint such person as it thinks fit. 


(A) Doranoami v. Thunffa$am{ (1004) 27 Mad. i «) Ouraandat v, Ladkavahoo (1806) 30 Bom. 104. 
877. ' 
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11 . [Ss. 458, 459.] (1) Where the guardian for the o. 32, 

siiit desifes to retire or does not do his duty, rr. 1 1, 12. 

or where other sufficient ground is made 
*’*“• to appear, the Court may permit such 

guardian to retire or may remove him, and may make such 
order as to costs as it thinks fit. 

(2) Where the guardian for the suit retires, dies or is 
removed by the Court during the pendency of the suit, the 
Court shall appoint a new guardian in his place. 

The words may permit such guardian to retire ” in sub-r. ( 1 ) are new. 

12 . [Ss. 450, 453.] (1) A minor plaintiff or a minor not 

„ , _ , „ ^ a party to a suit on whose behalf, an ap- 

minor piaintiflf or applicant pHcatioii is pending shall, OH attaining 

on attaining majority. i j i i i 

majority, elect wnetner ne will proceed 
with the suit or application. 

(2) Where he elects to proceed with the suit or applica- 
tion he shall apply for an order discharging the -next foend 
and for leave to proceed in his own name. 

(3) The title of the suit or application shall in such case 
be corrected so as to read thenceforth thus ; — 

“ A. B., late a minor, by C. J)., his next friend, but now 
having attained majority.” 

(4) Where he elects to abandon the suit or application, 
he shall, if a sole plaintiff or sole applicant, apply for an order 
to dismiss the suit or application on repayment of the costs 
incurred by the defendant or opposite party or which may 
have been paid by his next friend. 

(6) Any application under this rule may be made eo? 

'parte : but no order discharging a next friend and permit- 
ting a minor plaintiff to proceed in his own name shaU be 
made without notice to the next friend. 

Whea title to be corrected. — ^The provisions of this rule which require the 
title of a suit to be oprreoted apply ft a pending suit, and not to a suit in which a final " 
deoree has been passed and in which it only remains to proceed in execution (j), 

^ (j) Doorga Mohun Dot# v. Tahir AUy (1896) 22 Cal. 270. 
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O. 32, 
l-r, 13-15. 


18. [s. 454.] (1) Where a minor co-plaintifE on attain- 
ing majority desires to repudiate the su t, 
shall apply to have his name struck 
ottainiiiB majority desires out as co-plamtifi ; and the Court, II it 
o ropn ate su t. finds that he is not a necessary party, shall 

dismiss him from the suit on such terms as 
to costs or otherwise as it thinks fit. 


(2) Notice of the application shall be served on the next 
friend, on any co-plaintiff and on the defendant. 

(3) The costs of all parties of such appheation, and of 
all or any proceedings theretofore had in the suit, shall be ‘ 
paid by such persons as the Court directs. 


(4) Where the applicant is a necessary party to the suit, 
the Court may direct him to be made a defendant. 

Sub-r. (4) is new. 


14. [S. 455.] (1) A minor on attaining majority may, 
unreasonable or impio- if » sole plaintiff, apply that a suit insti- 
tuted in his name by a next friend be dis- 
missed on the ground that it was unreasonable or improper. 

(2) Notice of the application shall be served on all the 
parties concerned ; and the Court, upon being satisfied of such 
unreasonableness or impropriety, may grant the application 
and order the next friend to pay the cost of all parties in res- 
pect of the appheation and of anything done in the suit, or 
make such other order as it thinks fit. 


15. [s. 463.] The provisions contained in rules 1 to 

14, so far as they are apphcable, shall 

Application ot tuiea to cxteud to pcrsons adjudged to be of un- 
pemonB oi nnaound mind. gouud mind and to oersons who though 

not so adjudged are found by the Court on 
inquiry, by reason of unsoun^ess of mind or mental infirmity, 
to be ncapable of protecting their interests when suing or 
being sued. 

Persons of unsound mind*-— The present rule makes the provisions of 
rules 1 to 14 applioable to persons o{ unsound mind* The result is that where 
a i>er8on of unsound mind is a plaintiff^ a suit on his behalf must be brought by a next 
friend, and where he is a defendant, the suit must be defended by a guardian ^ litem.' 
Where a manager has been appointed of the property of a lunatic under the Lunacy 
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Act, no person other than such manager should act as the next friend of the lunatic in O. 32^ 
a suit in respect of the lunatic’s property (k). See r. 4, sub-r. (2) above. IT, 15^ Jfi. 

Persons adjudged to be of unsound mind. — A person may be adjudged 
to be of unsound mind xmder the Lunacy Act 4 of 1912. 

Persons of unsound mind not adjudged to be so. — The old section 
did not contain any provision as to persons of unsound mind not adjudged to be so. 

But it was held that the same procedure applied where a party to a suit was of unsound 
mind though not adjudged to be so. For the title of suits, see App. A, Pleadings, 

Title of Suits. 

16. [s. 464.] Nothing in this Order shall apply to a 

Sovereign Prince or Euling Chief suing or 
cwojV.“® Pi'inces and being Sued in the name of his State or 
being sued by direction of the Governor- 
General in Council or a Local Government in the name of an 
agent or in any other name, or shall be construed to affect or 
in any way derogate from the provisions of any local law for 
the time being in force relating to suits by or against minors 
or by or against lunatics or other persons of unsound mind. 

For an additional rule made by the Madras High Court. — See Appendix 
VII below. 


ORDER XXXIII. 
Suits hy Paupers. 


Suits may be institut- 
ed in forma pauperis. 


1. [s. 401.] Subject to the following o. 33, r. |. 

provisions, any suit may be instituted by 
a pauper. 


Explanation . — A person is a “ pauper ” when he is not 
possessed of sufficient means to enable him to pay the fee 
prescribed by law, for the plaint in such suit, or, where no 
such fee is prescribed, when he is not entitled to property 
worth one hundred rupees other than his necessary wearing 
apparel and the subject-matter of the suit. 

Scope and object of the Order. — ^A plaintiff suing in a civil Court must 
pay the Court fee prescribed by law for the plaint and subsequent proceeding in the suit. 
These fees are prescribed by the Court Fees Act VII of 1870. But a person may be too 
poor to pay the Court fee, and the object of this Order is to enable such person to 
bring and prosecute suits without payment of Court fees (1). There are, however, 
certain fees from' which even a pauper is not exempted, namely, fees for service of pro- 
cess, and such fees must be paid by him (r. 8). If the pauper succeeds in the suit, the Gov- 
emmentjiave a 6rst cbargo on the subject-matter of the suit for the amount of the Court 


(A) See Sai Divali v. Uiralal (1899) 23 Bom. 403. | ( 1) Jotindro v. Dwarka ( 1893 ) 20 Cal. Ill, 115. 

47 
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O 33 1 which would have been paid by him if he had not been penhitted to sue as a pauper 

^ * (r. 10). If the pauper fails in the suit, the Court should order him to pay the Court fees 

due by him (r. 11). 

Subject-matter of the suit.** — In determining whether a person 
claiming to sue as a pauper is worth Rs. 100, neither the value of his necessary wearing 
apparel nor the value of the property claimed by him in the suit should be taken into 
oonsideration. The ground for excluding the “ subject-matter 0^^ ** under this 

rule is that such property is presumably out of the pauper’s reach and cannot be made 
use of by him to carry on his litigation (m). 


A applies for leave to sue as a pauper for the recovery of certain ornaments worth 
Be. 2,000 from B, Pending the investigation into pauperism, B deposits in Court a 
portion of the ornaments claimed by A of the value of Rs. 100 as ornaments belonging 
to A, The ornaments deposited in Court, being entirely at .4’s disposal, are no longer 
part of the “ subject-matter of the suit.” From the moment of the deposit A becomes 
“ entitled to property worth Rs. 100,” and hence he is not entitled to sue as a pauper 
for the Elst of the ornaments (n). In a recent case, however, Macleod, J., expressed the 
opinion that A could not be said in such a case to be entitled to property worth Rs. 100^ 
for otherwise every application for leave sue as a pauper may be defeated by the res- 
pondent paying into Court Rs. 100 out of the amount claimed (o). 

.4 who has mortgaged his property to R f ues B for redemption. A'b equity of re- 
demption is no part of the subject-matter of the suit. Its value, therefore, should be 
taken into oonsideration in determining whether A is a pauper (p). 

** Other than his necessary wearing apparel and the subject-matter 
of the suit.’* — ^These words do not qualify that part of the Explanation which 
requires that the person should not be possessed of sufficient means to enable him to 
pay the fee prescribed by law, but only the condition that the applicant is not entitled 
to property worth Rs. 100 (q). 


prosecution of suit as pauper. — A plaintiff may be allowed to continue as a 
pauper a suit instituted by him in the ordinary way (r). 

Pauper minor. — ^Where the plaintiff is a minof, the suit is instituted in the 
minor’s name by an adult person who is called his next friend. If the minor is a 
pauper, the suit may be brought. on his behalf in forma jpauperis by his next friend ( 5 ). 
In England when a minor applies to sue as a pauper, it must be proved that the minor 
09 08 the next friend are paupers. But this rule of English practice does not apply in 

India, and it is enough if it is proved that th^ minor is a pauper ; it is not necessary to 
prove that the next friend also is a pauper {t), 

defendant. — ^It has been held by the High Court of Calcutta that although 
the Civil Procedure Code provides only for suits tO be Iwought by a pauper plaintiff, 
the Court has inherent power to allow a defendant, defend in forma pauperie (u). 

Legal representative of pauper^n^iThe Jlegal^presentative of a deceased person 
may be allowed to instUute a suit in forma pauperis, if the deceased himself had been 
allowed to sue as a paupoi^if ^ proceedings had been instituted in hiS lifetime, provided 


(m) Muhammad v. Aj^ia <1888) 10 467. 

(a) DvxtrkancOhv, MadfMvrav 10 Bom. 207. 
10 ) If'atniatKti v. Domo^ov (iOOO) 34 Bom. 638. 
\p) Kapti Deo v. itom Rikha (1910) 88 All. 238, 


M 


Kapii Deo v. mm nuena uwiu) os au. ai.io. 
Krithnabai v. Manohar (1006) 80 Bom. 608. 

[f) Bsvji V. Sakaram (1884) 8 Bom. 615; Thompson 


V. CahoUa Trom/way Co* (1898) 20 Cal, 819. 
it) Odaupmonoo v. Proaonomoye (1878) 11 B. 
L. B. 878. 

(0 Vtnkatanaraaayya v. Aehemma (1881) 8 

Had. 8. 

(M) Voorga ChUm v. NtUokaUy (1880) Cal. 819. 
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the legal representative is also himself a pauper (v). Similarly, on the death of a pauper 
plaintiff, his legal representative may be allowed to continue the suit in forma pauperis 
provided the legal represeniative is also himself a pauper (w). 


O, •33f 
rr. 4 ^ 3 * 


In England an executor or administrator is not allowed to sue or defend as a 
pauper (x), unless he is also a beneficiary (y). 

Official liquidator The word “ person in this rule includes a company 
[see General Clauses Act 10, of 1897, s. 3 (39)]. An official liquidator therefore of a com- 
pany is competent to apply for leave to sue in forma pauperis on behalf of the companyt 
if the company is a pauper within the meaning of this rule. The fact that the liquidator 
in his personal capacity is not a pauper does not affect the question (z). 


Married womdn.—The mere fact that the applicant’s husband has property is 
not sufficient reason for disallowing her application for leave to sue in forma pauperis (a) 

Pauper appeals. — ^Aa to pauper appeals, see Order 44 below. 


2 . [S. 403.] Every application for permission to sue as 

a pauper shall contain the particulars re- 
t^^ntents oi appitca- quired in regard to plaints in suits : a 
schedule of any moveable or immoveable 
property belonging to the appHcant, with the estimated value 
thereof, shall be annexed thereto ; and it shall be signed and 
verified in the manner prescribed for the signing and verifica- 
tion of pleadings. 

Procedure. — Rules 2 to 8 prescribe the procedure to be followed when a suit is 
proposed to be instituted in forma pauperis. 

Death of applicant. — Where an application for leave to sue in for^na pauperis 
has been made, but the applicant dies pending the hearing of the application, the applica- 
tion cannot be continued by the legal representative of the deceased applicant. • The 
reason is that the right to apply for leave to sue as a pauper is a personal right, and it 
does not survive to the representative of the deceased 'applicant. But the legal re- 
presentative may present a fresl% application for leave to sue in forma pauperis^ if he 
himself is a pauper (6). 


3. [S. 404.] Notwithstanding anything contained in 

these- rules, the app ication shall be pre- 
sented to the Court by the applicant in 
■* , person, unless he is exempted from ap- 

pearing in Court, in^ which case the application may be pre- 
sented by an authorijied agent who can answer all material 
questions plating to the application and who maybe examined 
in the same biaimer aS the party represented by him might 
have been Cammed had such party attended in person. 


(») BiU In ro (18^) 7 Mad. 390. 
iw) Mana^ v. BAandoo gOll) 86 Bom, 279, 
contra Bhagbut v. Balaram (1866) 3 W. 
Br. MIb. 20 ; JDaiPubhai in re (1894)18 Bom. 
287. 

(a?) Barndics v. Sheppard (1746) 1 Dick 186 ; 
Oldfield V. CobMt (1846) 1 Phil. 618. 


(y) Williams on Executors, 10th Ed., p. 1541; 

Danlel*s Ch. Pr.. pp. 87,88. 

(r) Perumal v. Thirumalarayapuram Nidhi^ Ld, 
(1917) 41 Mad. 024. 

(а) Shar/unnesHt v. Naeri (1917) 8 Pat B. J . 178. 

(б) LalU Mohan v. Satish Chandte 1906) 38 
Cal. lies 
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33> Purda-nashin woman . — A purda-iiasbin womim exempted from appearing in 

rr. 3-5. Court under s. 132 above may present the application for leave to sue as a pauper bv 
^ a duly authorized agent (c). 

Pauper appeals. — ^The provisions of this rule apply also to appUoations for 
leave io appeal as a pauper. O. 44, r. 1. 

4 . [s. 406.] (1) Wliere the application is in proper 

form and duly presented, the Court may, 
Kxeminatioaoiappucant. if it thiuks fit, examine the applicant, or 
• his agent, when the applicant is allowed 

to appear by agent, regarding the merits of the claim and 
the property of the apphcant. 

(2) Where the application is presented by an agent, the 
Court may, if it thinks fit, order that the 
Court ^^omer'’IppTMt applicant be examined by a commission in 
sfon.® “y commin- manner in which the examination of an 

absent witness may be taken. 

Examinatfon. — ^This Order contemplates examination of two kinds, namely, (1) 
the examination of the applicant which may as indicated in this rule be regarding (a) 
the merits of the claim and (b) pauperism, and (2) the examination of persons other 
than the applicant which should be confined to pauperism only as indicated by the pro- 
visions of IT. 6 and 7 below. Persons other than the applicant cannot be examined on 
the merits of the applicant’s claim (d). 

5. [Ss. 405, 407.] The Court shall 
Eejection of application, rcject au. application for permission to sue 
as a pauper — 

(а) where it is ncrt; framed and presented in the manner 

prescribed by rules 2 and 3, or 

(б) where the applicant is not a pauper, or 

(c) where he has, within two months next before the 

presentation of the application, disposed of any 
property fraudulently or in order to be able to 
apply for permission to sue as a pauper, or 

(d) where his allegations do not ^how a cause of action, 

or 

(e) where he has entered into any agreement with re- 

ference to the subject-matter of the proposed 
suit under which any other person has obtained 
an interest in such subject-matter. 


. (c) ttn-ntf#a v. Ilahi Bahhsh (1902) 24 (d) Jogendra v, Durga (1018) 46 Old. 661. 

All. 172. 
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Alteration In the r,ule. — ^The expression “ cause of action ” in ol. (d) has been Q, 3di 
substituted for the words “right to sue in suoh Court.” See notes below under the 
head “ Clause (d) : cause ol action.” 

Clause (c): fraudulei|lt disposal of property.- — Thus if a person has property 
worth Rs. 1,000, and he disposes of the same in August 1915 to enable himself to sueaa 
a pauper, and applies for leave to sue as a pauper in September 1916, the application 
should be rejected under this rule. 


Clause (d) : cause of actlon.^The corresponding clause of the old section 
ran thus ; “ That his allegaiions do not show a right to sue in such Court.** It was con- 
tended, on the strength of the words “ sue in suoh Court,” that that clause referred to 
the question of jurisdiction and not to the question whether or not a. good cause of action 
was disclosed in the application. But this contention was not upheld, and it was held 
that the terms of that clause did not limit the Court’s power to merely ascertaining 
whether the right to sue arose within the jurisdiction, but had a more extended meaning, 
namely, that an applicant must make out that he has a good subsisting cause of action, 
capable of enforcement in Court and calling for an answer, and not barred by the law 
of limitation or any other law (e). It was accordingly held that the application to sue 
as a pauper must be rejected, if the right to sue was barred by the law of limitation (/) 
or as res judicata (g), or if it did not disclose a good cause of action as where the applica- 
tion was for leave to sue on a contract which was void as being immoral and opposed 
to public policy (h). The expression “ cause of action ” has been substituted for the 
words “ right to sue in such Court ” to give effect to the above decisions. Though the 
Court, as stated above, can go into the question of limitation to see if the applicant 
has a subsisting cause of action, it should not go into that question if it requires an 
elaborate examination of conflicting authorities on the point. “ The cases do not decide 
that an elaborate enquiry into doubtful and complicated questions of law should be 
raised at the stage contemplated by Order XXXIII, rule 5” (i). 

It is open to the Court to consider not only the statements made in the plaint but 
also the statements made in his examination by the applicant under r. 4, in determining 
whether his allegations do not show a cause of action as laid down in ol. (d) of this 
rule (j). Where the application discloses a cause of action, the Court,'it is said, should not 
inquire into the merits of the case {k). But where the apphoation does not show a 
prima facie oaoe on the merits, the Court may examine the applicant regarding the 
merits of the claim under r. 4 above (1). In the case last cited the High Court of 
Allahabad went to the length of saying that the Court had the power to examine the 
^plicant regarding the merits of his claim, though the application disclosed a prima 
fade case on the merits, adding that if it were not so, the granting of the application 
would depend, not on whether the applicant had any merits to go upon, but on the 
®kill of the person who drafted the application, and the examination as to the merits 
under r. 4 would be superfluous (m). 

Clause <e) t transfer of interest In subject-matter of proposed 
suit. — ^The'^’^dnterest transferred may be either vested or contingent. Thus an 


(e) Chatta}rpdl v. Raja Ram (1885) 7 AU. 661; 

Kcmrakh Nam v, Sundar Nath (1898) 
20 All. 299 ; Vijendra v. Sudhindra (1896) 
19 Had. 197 ; Amirtham v. Altoar (1904) 
27 Mad. 87 ; IhdaH v. VaUobdat (1889) 
, ^ 18 Bom. 126. 

(J) ChatUtrpal v. Rc^ Ram (1886) 7 All. 661; 

gouf Nomt V. Munni Lai (1919) PunJ. 
/ V P- 848. 

(f ) v.Sfi^indra ( 1898) 19 Msd. 127. 

® Vattabdas (1889) 13 Bom. 126. ^ 

(i) Oovindasemi v. Tbs Municipal Council 


(1917) 41 Mad. 620. 

(i) Chattarpal v. Raja Ram (1886) 7 AU. 661 ; 
Kamrakh Nath v. Sundar Nath (1893) 
20 All. 299; DtUaH v. VaUabdoi 
13 Bom. 126; Nawab Bahadur v. Harich 
Chandra (1910) 13 Oal. L. J. 693, Jogendra 
V. Durga (1918) 46 Cal. 661. 

(jfe) Debo Las v. Ram Cham (1898) 2 0. W. N. 

474 ; Qopal v. Bigoo (19()8) 8 0. W. N, 70. 
(0 Kamr^h Nath v. Sundar Nath (1898) 20 
All. 299. 

(m) Ibid., p. 301. 


742 


THE FmST SCHEDULE. 


32 ^ agreement authorising a pleader to recover his fees out of the revenues of a village form- 
5-7* subject-matter of the proposed suit, in the event of the appHoant failing to pay 

the fees to the pleader, is an agreement under which the pleader obtains a contingent 
interest in the subject-matter of the suit. If such an agreement is proved, the appli ■ 
cation for leave to sue in forma pauperis must be rejected (n). 

Revision. ^An order rejecting an application under this rule is not appeal- 
able (o), but it is open to revision in a proper case (p). 


6. [S. 408.] Where the Court sees no reason to reject 

the application on any of the grounds 

oeM^ “evideW" ^of shall fix a day (of which 

appiicanfe paupcrto. ° at Icast ten days’ clear notice shall be given 
to the opposite party and the Government 
pleader) for receiving such evidence as the applicant may 
adduce in proof of his pauperism, and for hearing any evidence 
which may be adduced in disproof thereof. 

Evidence. — See notes to r. 4 above under the head “ Examination.” 

Notice.— As to form of notice, see Apj). H, form no. 12. 


7. [S. 409.] (1) On the day so fixed or as soon there- 

prooednn. »t hear- after as may be convenient, the Court shall 
*”*• examine the witnesses (if any) produced 

by either party, and may examine the ap- 
plicant or his agent, and shall make a memorandum of the 
substance of their evidence. 


(2) The Court shall also hear any argument which the 
parties may desire to offer on the question whether, on the 
face of the application and of the evidence (if any) taken by 
the Court as herein provided, the applicant is or is not subject 
to any of the prohibitions specified in rule 6. 


(3) The Court shall then either allow or refuse to allow 
the applicant to sue as a pauper. 

Scope of inquiry under this rule. — See notes to r. 4 above, “ Examination 

Argument on the question whether the application is subject to the 

prohibitions contained In r. 5 .- — Sub-r. (2) enables the parties to argue the 
r\uestion referred to therein ; but it does not preclude the Court, if no argument is offered 
by the parties, from considering that question of its own motion (q). 

Review. — ^An order under this rule refusing leave to sue as a pauper is subject 
to review (r). The application for review is not liable to any Court-fee («). 


in) Manohar v. 
c4r 


Zakthnwn (1886) 9 Bom. 871. 

(o< Sserstary iof State v. JiUo (1899) 21 All. 188. 
&) aCuKUi V. 4jvMa <i8M) 10 AU. 467 ; 
Debo JOof V. Bam Cham (1898) 2 CW. WJT. 


474 ; Copal v. Bigoo (1908) 8 Cal. W.N.70 
(q) Amirtham v. Alwar (1904) 27 Mad. 87. 

<f) AdatM V. ManOfii (1880) 4 Bom. 414. 

Is) Umda v. Naima (1898) jiO All. 410. 
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Propriety of order allowing applicant to sue in forma pauperis. — ^Where O 33 « r. 
after due consideration of an application for leave to sue as a pauper, the Court of first 
instance has allowed the suit to be instituted in forma pauperis, and has passed a decree 
in favorir of tho plaintiff, it ia not o];>en to the defendant, in appeal from the decree, to 
question the propriety of t]be order permitting the plaintiff to sue as a pauper. S. 106 
does not apply to such an order (0« 

Limitation where application granted. — Where an application for leave 
to sue as a pauper is granted, the date on which the application is filed will be deemed 
to be the date on which the pauper-suit is instituted for all purposes of limitation, and 
not the date on which the application is numbered and registered as a suit [Limitation 
Act, 1998 , s. 4]. 

Limitation where application refused. — ^Where an application for leave 
to sue as a pauper is refused, and the applicant subsequently institutes a suit in 
respect of the same subject-matter in the ordinary way (r. 15), the suit will be deemed 
for the purposes of limitation, to have been instituted on the date on which the plaint 
is presented, and not the date on which tho rejected application was filed. The reason 
is that upon an order of refusal under this rule, the proceedings instituted under r. 2 
come to an end (u). 

Limitation where application is converted into a plaint on payment of 
Court-fees. — A person who has applied for leave to sue as a pauper may, at any 
time, before an order is made under this rule convert his apphoation into a plaint, by 
paying into Court the necessary Court-fees. In such a case, if the application was made 
bona fide, the suit would be deemed to have been instituted for the purposes of limitation 
on the day on which the application was filed and not the day on which the Court-fees 
were paid. But if it is found that the appheation was made in bad faith, the suit would 
be deemed to have been instituted on the day on which the Court-fees were paid 
and not on the day on which the appheation was filed (v). 

Illustrations. 

1. A apphes for leave to sue as a pauper. On the day fixed for the hearing of the 
application. A, alleging that he has succeeded in negotiating a loan for the payment 
of the Court -fees, pays the necessary Court-fees into Court, The appheation is thereupon 
numbered and registered as a plaint. The apphoation for leave to sue as a pauper 
having been made in good faith, the suit will be deemed to have been instituted on the 
day on which the application was filed, and not on the day on which the Court -fees, were 
paid. 

2. On the lost day of the period of hmitation prescribed for the institution of a suit, 

A apphes for leave to sue as a pauper. The application is heard a fortnight later. 

It transpires at the hearing of the appheation that A was possessed of sufficient means 
to enable him to pay the Court- fees. Before an order is made under this rule rejecting the 
apphoation, A pays the necessary Court-fees into Court, and the apphoation is 
thereupon converted into a plaint. The apphoation not having been mode in good faith 
the suit wiU be deemed to have been instituted on the day on which the Court-fees were 
paid, and not on the day on which the apphoation was filed. The Court-fees having 
been paid after the expiration of the period of hmitation, the suit is time barred. 


t) Mumiatan v. Randan (1901) 28 All. 364. 

>) NaraiM v. Makan Lai (1895) 17 All. 626; 
Keshav y. Krishnarav (1896) 20 Bom. 
508; Aubhoya v. B.^ 869 $u>ari (1897) 24 
Oal. 889. 


(v) Stuart Skinner v. Orde (1880) 2 All. 241» 
Xfaraini v. Makhan Led (1896) 17 All. 626 
Janakdhary v. Janki (Iwl) 28 Oal, 427; 
Contra AbbaH v. (1896) 18 All, 

206. 
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6. 33, 8. [s. 410.] Where the application is granted, it shall 

rr. 8-10. be numbered and registered, and shall be 

.ppiioation deemed the plaint in the suit, and the suit 
shall proceed in all other respects as a suit 
instituted in the ordinary manner, except that the plaintifE 
shall not be liable to pay any Court-fee (other than fees pay- 
able for service of process) in respect of any petition, appoint- 
ment of a pleader or other proceeding connected with the suit. 

Limitations where application i^rantedj^ :See notes to r. 7 above. 

9. [s. 414.] The Court may, on the application of 

the defendant or of the Government 
Dispaupering. plcadcr, of which seven days’ clear notice 

in writing has been given to the plaintiff, 
order the plaintifE to be dispaupered — 

(a) if he is guilty of vexatious or improper conduct in 

the course of the suit ; 

(b) if it appears that his means are such that he ought 

not to continue to sue as a pauper ; or 

(c) if he has entered into any agreement with refer- 

ence to the subject-matter of the suit under 
which any other person has obtained an interest 
in such subject-matter. 

10. [S. 411 .] Where the plaintifE succeeds in the suit, 

the Court shall calculate the amount of 
wtero pauper 8 U 0 - Court-fces which would have been paid by 
the plaintifE if he had not been permitted 
to sue as a pauper ; such amount shall be recoverable by the 
Government from any party ordered by the decree to pay the 
same, and shall be a first charge on the subject-matter of 
the suit. 

See rr. 12 and 13. 

Amount of Court-fees shall be a first charge,' — ^The change is to be 
enforced by an application for the att€tohment and sale of the subject-matter of the suit* 
A separate suit for the sale of the subject-matter to realize the Court-fees is now barred: 
see r. 13 below and s. 47 (w). The application for execution by the Government must be 
made within three years from the date of the decree in the pauper suit (x). 

Recovery of Court-fees by Qovernment from party ordered to pay 
the same* — If the plaintiff is directed to pay the Court-fees, the Government may 
realize the same by an application for execution against the person or property 

(tt)Ram Das v. Sscretary of StaU (1896) 18 | (x) J-ppaya v. OoUeotor of VizagafoiUtm (1882) 

AH. 419 ; Bdbui v. Secretary of State 4 Mad. 166. 

(1919) 4 Pat L. J. 166. I 
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of the plaintiff, and if the defendant is directed to pay the Court-fees, the Government Q. 33 r. 1C* 
may realize the same by an application* for execution against the person or pro- 
perty of the defendant. 

Mode of realization of Court -fees ;by Government. — ^The plaintiff in a 

suit in forma pauperis obtain^ a decree against the defendant for possession of certain 
property. It is declared by the decree that the amount of Court-fees shall be a first 
charge on the property, and that the same shall also be recoverable by the Government 
from the defendant. In such a case if the defendant fails to pay the Court-fees, the 
Government may at its option realize the Court-fees either by attachment and sale 
of the property which was the subject-matter of the suit, or it may realize the same by 
an application for execution against the person or property of the defendant (y). The 
former right is not lost merely because the property for the recovery of wliioh the pauper 
suit was brought has passed from the hands of the judgment -debtor into the hands of 
the pauper decree-holder (z). The Government, however, have no lien upon ^the decree 
for the amount of the Court-fees {a ) ; hence if the amount of Court fees is not paid, 
the Government are not entitled to sell the decree obtained by the plaintiff for the purpose 
of recovering such amount (6). 

Effect of first chargee. — Since the amount of Court-fees recoverable by Gov- 
ernment is a first charge on the subject-matter of the suit (c), it follows that a sale hold 
in execution of such charge must prevail against a subsequent sale (d). For the same 
l^ason, the defendant against whom the decree is passed cannot set-off against the 
subject-matter of the suit any sum that may bo due to him under a cross-decree held 
by him against the plaintiff, A obtains a decree against B for Rs. 1,5CM) in a suit brought 
in forma pauperis, A is directed by the decree to pay the Court-fees, but he fails to 
pay the same. Thereupon the Government apply to attach and sell the judgment-debt 
of Rs. 1,600 due to A from B. B claims to set-off Rs. 1,476 due to him under a decree 
held by him against A. B ie not entitled to the set-off claimed by him, for the Gov- 
ern 1 ent has a first charge on Rs. 1,500, that being the subject-matter of the suit (fi). 


Crown's prerogative of precedence In respect of Court -fees. — If the plain- 

tiff succeeds in the suit, and the amount payable under the decree by the defendant 
is paid into Oourty the Government is entitled to payment of the Court-fees out of the 
fund in the Court on a mere application for payment without attaching the fund in the first 
instance. The reason is that the Crown is entitled to precedence in respect of a Crown 
debt over all other creditors of the pauper decree-holder. A obtains a decree against 
B for specific performance and costs in a suit brought in form% pauperis. It is directed 
by the decree that B should pay the Court-fees to Government, and the Court-fees are 
also declared to be a first charge on the property directed to be conveyed by ^ to B 
fails to ps,y ^’s costs. A thereupon applies for attachment and sale of certain property 
belonging to B for payment of his costs. The property is sold, and the sale proceeds 
amoimting to Rs, 1,000 are paid into Court. Thereafter A^s solicitor, (7, applies to the 
Cx)urt for payment to hi m out of the Rs. 1,000 of the costs incurred by him on behalf 
of A, At the same time a claim is made by the Government Solicitor for payment 
of the Court-fees out of the Rs. 1,000 in priority to 0 *b claim. The Government are 


V. Seoretaty of 8taU (1896) l6 All. 

( 2 ) V. Sooretary of State (1919) 4 Pat. L. JT. 
1 ^ 6 . 

(^oOsotor of Moorshedabad 
(1871) 16 W. B. 206, 


(6) Jotindro Nath v. Dtoarka Nath (1803) 20 Cal* 

111 . 

(c) See Qanpat v. Collector of Kanara (1876) 1 

Bom. 7. 

(d) Ptdhia v. Veloth (1002) 26 Mad. 783. 

(e) Janki v. Collector of Allahabad (1887) 0 All, 
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O. 33, entitled to precedence in respect of the Court-fees, and 0 is entitled only to the balance 
rr. 10, 11. left after payment of the Court-fees ( / ). 

It fs to be observed that in the Calcutta case oited above, O was a creditor of A 
inasmuch as he was entitled to be paid his costs by A, But he was merely an ordiriary 
creditor as distinguished from a secured creditor. It is also to be observed that 
Court fees form a Crown debt, and the Crown was to that extent a creditor of A . 
It has to be borne in mind that it is only when claims of the Crown and claims 
of ordinary creditors or “ common persons ” (to use an old expression) concur or come 
into competition that the Crown is preferred. The Crown has no more right than a 
‘‘common person *’ to seize -S’s property and apply it in or towards discharge of a debt 
due from Y, It was so observed by Lord Maonaghten in a case in which the Privy 
Council held that where a money decree is obtained by a pauper in a suit by him 
against Y, and Y is directed by the decree to pay the Court -fees, the Gkivemment are 
not entitled to realize the Court fees by a sale of T’s property previously mortgaged 
by him to so as to defeat the right of X (g). All that could be sold by the Govern- 
ment in such a case is the equity of redemption of F in the property (/i). 

Appeal. — Questions arising between the Government and any party to the suit 
under this rule would be questions relating to the ^^execution, discharge and satisfaction ” 
of a decree within the meaning of s. 47. And it is provided by r. 13 below that they shoulrl 
be deemed to be questions arising ^"between the 'parties to the suit'* within the meaning 
of s. 47. It therefore follows that an order deciding any such question is appealable 
as a decree [see s. 2, cl. (2), and s. 96] (t). Under the Code of 1882 it was held by 
the High Courts of Bombay and Madras that the Government not being a party to thb 
suit, such questions could not be said to be questions arising between the parties to the 
suit with the meaning of s. 244 [now s. 47], and hence orders determining such ques" 
tions were not appealable as decrees {j)» On the other hand, it was held by the High 
Court of Allahabad that such orders were appealable (^). Rule 13 (which is new) sets 
this conflict at rest by providing that though the Government is not a party to the 
suit, the Government shall be deemed to be a party to the suit for the purposes of s. 47. 

Costs where pauper partly succeeds and partly fails,^ — Rule 10 deals with 
the case of a pauper plaintiff who succeeds in the suit. Rule 11 deals with the case of a 
pauper plaintiff who fails in the suit. There is no separate provision for the case in which 
a pauper plaintiff has partly succeeded and partly failed. Presumably the Court is 
intended to deal with such a case by combining the provisions of the two rules. In 
such a case, therefore, the court-fees payable on the plaint should be apportioned between 
the plaintiff and the defendant. It is illegal to lay upon the defendant in such a case a 
larger proportion of the court-fee leviable from the plaintiff than would have been pay. 
able by the plaintiff if the claim had been limited originally to that portion which was 
successful (/). 


11. [s. 412.] Where the plaintiff fails in the suit or is 

Procedure «here peuper dispaupcred, OT wheic the suif is with- 
drawn or dismissed, — 


(/) Qayanoda v. BxUto Kristo (1906) 38 Cal. 1040 ; 
Qaripai v. Collector of Kanara (1875) 
1 Bom. 7 ; Secretary of State v. Bomb^ 
Landina and Shipping Co, (1868) 6 B. H. 
O. O. O. 28. 

(a) Ragho Praead v. Metoa Lai (1911 )84 All. 228, 
89 I. A. 62. 

(h) Dost Muhammad v. Mani Ram (1907) 29 
All. 687. 

(0 Secretary of State v. Narayan (1904) 29 Bom. 
102 . 


(A) Collector of Ratnagiri v. Janardan (1882) 
6 Bom. 690 : Collector of Kanara v. Ram- 
bhat (1894) 18 Bom. 464; Collector of 
Trichinopoly v. Sivaramakrishna (1900) 
23 Mad. 78. . ^ 

(t) Secretary of State v. BJiagvanti (1891)18 All, 

(0 Chandraka v. Secretary of State (1890) 14 
Mad, 168; Oanga v. ‘Cfaura (1916) 88 All. 
469. 



PROOBDURE WHERE PAUPER PAILS. 


747 


(а) because the summons for the defendant to appear o. 33,r.il 

and answer has not been served upon Viim in " 
consequence of the failure of the plaintiff to 
pay the Court-fees or postal charges (if any) 
chargeable for such service, or 

(б) because the plaintiff does not appear when the 

suit is called on for hearing, 

the Court shall order the plaintiff, or any person added as 
a co-plaintiff to the suit, to pay the Court- fees which would 
have been paid by the plaintiff if he had not been permitted 
to sue as a pauper. 

See rules 12 and 13. 


Alterations. in the rule: 

1. The word “ withdrawn ” has been newly added. See notes below under 
the head “ Withdrawn.” 


2. Besides the liability to pay the Court-foes, the plaintiff was, under the old 
section, subject to a further penalty of fine or imprisonment if the Court 
found that the suit was frivolous or vexatious. This provision has been 
omitted in the present rule. 

Scope Of the rule.— An order under this rule directing the pauper plaintiff to 
pay the Court-fees can only be made in the following four cases : 

(1) where the plaintiff fails in the suit ; 

(2) where the plaintiff is dispaupered under r. 9 ; 

(3) where the suit is withdrawn ; or 

(4) where the suit is dismissed under the circumstances specified in cl. (a) or cl 

(b). 


It follows from what has been stated above that where an application for leave to 
sue in forma pauperis is returned under 0. 7, r. 10, for want of jurisdiction to be 
presented to the proper Court, no order can be made under this rule directing the appli- 
cant to pay the Court -fees. It cannot be said in such a case that the plaintiff has failed 
in the suit (m). The decision may also be put on the ground that the present rule does 
not apply until the application is granted, and is numbered and registered under r. 8 
above. But a dismissal of the suit at the request of the plaintiff and the defendant, the 
suit being settled out of Court, amounts to a failure within the meaning of this rule {n). 


“ Withdrawn,'' — ^This word has been newly added. Under the old section there 
was a conflict of decisions as to whether the Court could order the plaintiff to pay the 
Court-f^s if the suit was withdrawn (o). The insertion of the word “ withdrawn ” 
makes it elear^hat the Court has the power under this rule to order the plaintiff to pay 


SSo^****^*^ Janofdan (1882) 

(n) of state v. Namyan (1911) 86 Bom. 

( 0 ) Ooll^ of v. AMul Karim 

(1898) 21 Mad. in - Solitary of 8UUe v. 


Narayan (1906) 29 Bom. 102 : Secretary 
of State V. Bhagirathibai (1907) 81 Bom. 
10 , [Court-fees ordered] ; Collector of 
Kamra v. Kriehnappa (1891) 15 Bom. 
77 ; OhandOba v. Kuver (1894) 18 Bom. 
404 [Court-fees not ordered]. 



748 


THE FIRST SCHEDULE. 


O. 33 1 Court-fees if the suit is withdrawn, whether the withdrawal is without the leave 

rr. 11-15, of the Court or with leave to bring a fresh suit under O. 23, r. 1. 

Costs — ^This rule does not preclude the Court from awarding a successful 
defendant his costs in a pauper suit. The Court has full power under s. 35 to give and 
apportion costs in any manner it thinks fit. Nothing in this rule limits or otherwise 
affects the power conferred uponf the Court by s. 35 to give and apportion costs (p). 

Omission to make an order for payment of Court-fees. — ^The Govern- 
ment has the right at any time to apply to the Court to make an order for the payment 
of the Court-fees (r. 12). If the order is refused, the Government may, by virtue of 
the provisions of r. 13 (which is new), prefer an appeal from the order of refusal. 
Under the Code of 1882 it was held that the Government, not being a party to the 
suit, had no right of appeal, and it could therefore proceed only by an application for 
revision (q), 

12. [New.] The Government shall have the right at 

any time to apply to the Court to make an 
Order for the payment of Court-fees under 
rule 10 or rule 11. 

This rule is new. It enables the Government, in cases of error and omission with 
regard to Court-fees, to have the error or omission rectified by a mere appli- 
cation to the Court. See r. 13 below. 

13. [New.] All matters arising between the Govern- 

ment and any party to the suit under rule 
de?min™rty. *’*10, lule 11, or lule 12 shall be deemed to 
be questions arising between the parties 
to the suit within the meaning of section 47. 

This rule is new. See notes to r. 10 under the head “Appeal,” and notes to r. 11 
under the head “ Omission to make an order for payment of Court-fees.” 

14 . [New.] Where an order is made under rule 10, 
Copy of decree to be rule 11 01 Tule 12, the Court shall forth- 

lent to Collector. with causc a copy of the decree to be for- 

warded to the Collector. 

15. [s. 413. ] An order refusing to allow the applicant 

to sue as a pauper shall be a bar to any 
caK^eMpaupOTt!?Ear subscquont application of the like nature 
liiM natS?e. by him in respect of the same right to sue ; 

but the applicant shall be at liberty to 
institute a suit in the ordinary manner in respect of such 
right, provided that he first pays the costs (if anj^ incurred 
by the Government and by the opposite party in opposing 
his application for leave to sue as a pauper. 

0?) Jetha V. Oulraj (1S84) 8 Bom. 677, nappa (1891) 16 Bom. 77 ; Chandaba 

Cq) CoUeoior of RatnagiH v. Janardan (1S82) v. Kuvor (1804) 18 Bom. 464. 

6 Bom. 69C ; CoUeetor of Kanara v. ICri$h~ 



PABTIES TO SUITS ON MORTGAGE. 


749 


5halt be a bar to any subsequent application. — ^The bar to a subsequent Q. 33, 
applicjation being a bar to tbe jurisdiction ot the Court, the Court is competent and rr. 15,! 6. 
bound to take notice of it at any stage of the suit (r). 

Dismissal for default.— The dismissal of a pauper application in default of 
appearance or for default in prosecution is no bar to a subsequent pauper application 
in respect of the same cause of action (a), 

16. [s. 415.] The costs of an application for permis-- 
sion to sue as a pauper and of an inquiry 
into pauperism shall be costs in the suit. 


OEDER XXXIV. 

Suits relating to Mortgages of Immoveable Property. 

1. \New. Act 4 of 1882, S. 85.] Subject to the provi- o. 34. r. I, 
partie. to suits for sious of this Codc, all persous having an 
redemption. interest eituer in tne mortgage-security or 

in the right of redemption shall be joined 
as parties to any suit relating to the mortgage. 

Explanation.' — A puisne mortgagee may sue for fore- 
closure or for sale without making the prior mortgagee a party 
to the suit and a prior mortgagee need not be joined in a suit 
to redeem a subsequent mortgage. 

Suits relating to mortgages. — ^This order is new. It is a re-enactment with 
some alterations of sections 85-90, 92-94,96, 97, and 100 of the Transfer of Property Act 
4 of 1882 relating to suits on mortgages. The Transfer of Property Act did not contain 
any provision for the passing of a final decree in cases where i>ayment was made in 
accordance with the terms of the preliminary decree. This omission has now been re- 
medied, and provision has been made in rules 3 (1), 6 (1) and 8 (1), for the passing of 
final decrees in such cases. The object of removing the provisions as to mortgage suits 
from the Transfer of Prox)erty Act to the Code is to avoid the confusion that arose in 
regard to execution in mortgage suits owing to such suits having been dealt with in the 
Transfer of Property Act (0* The general effect of this order is that the provisions of 
the Code as to execution of decrees apply to execution of mortgage decrees (u). See 
notes to r. 6 below, “ Final decree for sale ; Limitation.^’ 

Transfer of Property Act 4 of iSSa, s. 85. — ^This ml© is a reproduction with 
certain alterations of s. 85 of the Transfer of Property Act, which ran as follows ; 

“ Subject to the provisions of the Code of Civil Procedure, s. 437 [now 0. 31, r. 1] all 
persons hav^§ an interest in the 'property comprised in a mortgage 7iiust be joined 
as parties to any suit under this chapter relating to such mortgage : provided that the 
plaintiff haa notice of such i'ntereaV* 

(f) mnehod V. Bemnji (1896) 20 Bom. 86. 

(fi) BJioj Singh v. Media Koonwar (1868) 8 Agra. 

Mia. I; Umasundarif in the matter of 

(1870) 6 B. L. B. iy)p. 20. 

(t) See for an instance, J^rUhnaji v. Mahadev 


I (1901) 26 Bom. 104, and the cases there 

1 cited. 

1 (tt) Sco Amlook Chand v. Sarat Chunder (1011) 
38 Cal. 913, 921-022. 
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O. 34, r. 1 . Comparing the present rule with s. 85 of the Transfer of Property Act, it will be seen 
that the words “ in the mortgage-security or in the right of redemption ’’ have been sub- 
stituted for ** in the property comprised in the mortgage.” An Explanation has 
been added and the proviso relating to notice is omitted. The explanation 
was rendered necessary as it was generally thought that s. 85 made it imperative on a 
puisne mortgagee to make a prior mortgagee a party to his action for foreclosure. The 
substitution of the words “in the mortgage -security or in the right of redemption” 
have made it clear that an adverse claimant who is a stranger to the security or the equity 
of redemption need not bo joined : see notes below, “ Persons having an interest either 
in the mortgage-security or in the right of redemption ’* (v). 

Scope and object of the rule. — ^The object of this rule in requiring all 
persons having an interest either in the mortgage-security or in the right of redemption 
to be joined as parties is to avoid multiphoity of suits (tv). The rule applies only to 
suits relating to a mortgage, that is to say, to suits for foreclosure, sale and redemption, 
as indicated by the marginal note to the rule. The rule therefore does not apply to 
suits by a mortgagee for a personal decree against the mortgagor (as to which see r. 
6 below). 

[The reader is advised at this stage to read the notes to s. 16 under the head 
“ Clause (o), on p. 77 above.”] 

** Persons having an Interest either In the mortgage-security or In 
the rfght of redemption.” — ^The corresponding words in the Transfer of Property 
Aot,‘e. 85, were “personshaving an interest in the property comprised in a mortgage,'' 
These words gave rise to a conflict of views. According to one view, which coincides 
with the English law and the law as enunciated in the present rule, those persons only 
could be joined as parties to a suit relating to a mortgage who were either interested in 
the mortgage-security or in the right of redemption. A person who sets up a title para- 
mount to that of the mortgagor and mortgagee should not be joined as a party to such 
suit, for he is neither interested in the mortgage-security nor in the right of redemption(a:). 
Thus if A lets his property on a lease to B, and B mortgages the leasehold to C, 
A, holding the property by title paramoimt, should not be joined as a party defendant to 
a suit by O to enforce the mortgage (y). Similarly, if A and B are co-owners of certain 
property, and B mortgages his undivided share to C, A should not be joined as a party 
to a suit for sale by (7, as A has no interest in the right of redemption (z). According to 
the other view which prevailed in Allahabad, all persons must be joined as parties if 
they had an interest in the property, though they might have no interest either in the 
mortgage-security or in the equity of redemption. The word “ property,” according 
to the Allahabad High Court, meant the actual immoveable property mortgaged, and 
not merely an interest in such property, such as an interest in the mortgage-security 
or in the right of redemption (a). The view held by the Allahabad High Court is no 
longer tenable. The present rule gives effect to the former view which, as stated above, 
is in accordance with the English law. 

But though it was held by the Allahabad High Court that all persons interested in 
the mortgaged property ntust be joined as parties to a suit on mortgage, that Court 

(v) Ohose on Mortgage, 4th ed., p. 927. (y) Jaggeswar Dutt v. Bhuinin Mohan (1906) 

(w) Laia Suraj Prosad v. Ooldb Ohand (1901) 88 Gal. 426. See also Krishna Ayyar v. 

28 Cal. 617, 629, 680; Shahasahsb y Mutkvkumarasaufmiya (1900) 29 Mad. 217, 

SadasMv (1919) 48 Bom. 676, 678. 224. 

(x) Nilakant Banerji v. Suresh Chandra (1886) 12 (z) Mon MoMni Ohose v. Parvati Nath Ohose 

Cal. 414, 421, 422, 12 I. A. 171 *, Jaggestoar (1906) 82 Gab 746 ; Jogo Mohan JDeb v. 

JDuU V. BhfuJoan Mohan (1906) 88 Cal. 426 ; Daudoong (1908) 12 C. W. N. 94. 

Badha Panwar v. Raoti Singh (1916) 48 (a) Mata Din v. Katim Husain (1891) 18 AH. 

I. A. 187, 188, 88 AU. 488. 401. 432 [Mahmood, J., diasenting.] 
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agreed with the other High Courts in holding that a person who claimed adversely to O. 34 r. |# 
the mortgagor and the mortgagee is not a necessary party to such suit. Thus if * • • 

A mortgages certain property to 5 and J3 sues A for sale of the mortgaged property, 
and C claims the property as his own and denies A*s right to mortgage it, (7 is not a 
necessary party to the suit, and the question of G’a paramount title cannot be 
litigated in such a suit (6). And this is certainly the law under the present rule. 

See notes below under the head “ Parties to suits for redemption, foreclosure or 
sale.’* 


Explanation : prior mortgagees. — The Explanation to the rule is new. It is 
intended to supersede certain decisions under s. 85 of the Transfer of Property Act 
to the effect that a prior mortgagee is a necessary party to a suit for sale or foreclosure 
by a puisne or subsequent mortgagee (c). The Explanation declares that a prior mort- 
gagee is not a necessary party to such a suit. Thus if A mortgages his property to B, 
and subsequently to (7, (7 may sue for sale without making B a party to the suit. 
In such a case if a decree for sale is passed, the property would be sold subject to 
5’s mortgage (d). But this rule does not preclude C from joining B as a party ; in fact, 
B woidd be a proper party if C offered to redeem mortgage (e). 

It follows from the first branch of the Explanation to the rule that where the same 
person holds two mortgages of different dates upon the same property, he may sue 
on the mortgage of the later date subject to his rights under the first mortgage (/). 

The second branch of the Explanation declares that a prior mortgagee need^ot be 
joined in a suit to redeem a subsequent mortgage. A mortgages his property first 
to Bf and then to (7. R is not a necessary party to a suit by A against C for redemp- 
tion of the mortgage to C. 


Parties to suits for redemption, foreclosure or sale.—All persons interested 
in the equity of redemption {g), and therefore in the proper taking of the accounts (/i), 
either (1) pHrruirily, as the mortgagor, or (2) derivatively, by operation of law, as 
the Official Assignee or Receiver of the assets of the mortgagor in insolvency {%), or by 
voluntary alienation, as the transferee of the equity of redemption (j), should be made 
parties to a suit relating to a mortgage (A;). In other words, persons mentioned in s. 9l 
of the Transfer of Property Act as persons entitled to redeem the mortgaged pro- 
perty should be joined as parties (1), If not joined as plaintiffs, they should be joined as 
defendants (m). But a person not having any interest in the mortgage at the time of 
the suit need not be added as a i)arty (w). 

If a mortgagee, suing on his mortgage either for sale or foreclosure, thinks fit to ex- 
empt from his suit some portion of the mortgaged property and to seU or to foreclose the 


(b) KTwirjUxY. Banni Begum (1908) 30 All. 240; 
Joti Prasad v. Aziz Khan (1009) 81 All. ll; 
0^>ardhan v. Munna Lai (1918) 40 All. 


(c) Ma^ Din v. Kazim Husain (1891) 18 AU 
«2; SwaMi V. BdUai^i (1898). 22 Bom 
701; Keshav Ram v. mnchhod (1906) S( 
^ » Kami Ram v. Kutuhuddii 

0.896) 22 Oal. 88 . In SHnivasa v 
^^nabai (1906) 29 Mad. 84, 86 , th( 
fa\ coMjdered to be a doubtfm one 

K^ubuddin (1896) 22 Oal. 83 
(•) V. Preo MadhuJb (1897) 1 0. W 

^ Balasubramania (1916: 
, it Bom! 

(<?) See 8^ on^DMteM ethed., vol.lli, p. 108; 
uanleU . Oluuicery PrecUoe, 7 th ed., vollpp.2 


184-180. 

(A) Hughes v. Delhi and London Bank (1888) 15 
Oftl« 85 1 

(0 Punithavelu v. Bhashyam (1902) 25 Mad. 

406, 422. ' 

(J) Hira Lad v. KishanLal (1897) 19 All. 543 • 
Sivathi v. *Ramasubbayyar (1898) 21 Mad! 
64 : Brojonath v. KTielat Chunder (1871) 
14 M. I. A. 144. 

(*) Rag}^ Vinayak v. Sheikh Baud (1889) 13 
Bom. 61 , 68 . ' 

(0 Qhuiam Husain v. Dina Hath (1901) 23 All. 
467 [attaching decree-holder]; Dadoba 
v. Damodar (1892) 16 Bom. 486 [auction- 
purchaser]. 

(m) Ragho Salvi v. Balkrishna (1886) 9 Bom. 128. 

(n) Ragho v. Daud (1888) 13 Bom. 61 ; Trimbak 

V. Sakharam (1891) 16 Bom. 699. 
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O, 34, r. I . mortgage in respeot of the remainder, there is nothing in law to prevent his doing so. If 
he exempts a portion of the mortgaged property from his suit, he is not obliged to 
make parties to the suit the persons interested in the portion of the property so exempted 
(o). The same rule applies where a part of the property originally mortgaged has 
been absolutely released from the mortgage and has become excluded from the 
operation of the security (p). 

Where there are two or more mortgagors, that is, two or more persons interested in 
the equity of redemption, any one of them may sue for redemption, but then the other 
mortgagors must be made party defendants (q). Where there are two or more encum- 
brances created on the same property, the mortgagor seeking to redeem the first mortgage 
must join the subsequent mortgagees as parties. Similarly, a second mortgagee seeking 
to redeem a prior mortgage must join the mortgagor as a party (r).. But the prior mort- 
gagee is not a necessary party to a suit by the mortgagor to redeem a subsequent mort- 
gage : see Explanation to the rule. 

All persons interested in the mortgage-security , either (1) primarily, as the mortgagee, 
or (2) derivatively, (i) by operation of law, as the Official Assignee or Receiver of the assets 
of the mortgagee in insolvency, or (ii) by voluntary alienation, as the transferee of the 
security or debt, should be made parties to a suit relating to the mortgage (s). If not 
joined as plaintiffs, they should be joined as defendants. 

A mortgages his property to R. B sues A on the mortgage. During the pendency 
of the suit A executes a second mortgage of his property to C, C is not a necessary party 
to suit, the mortgage to him having been executed subsequently to the institu- 
tion of the suit (t). 

Trustees, executors and administrators.— The rule begins with the words 
^‘subject to the provisions of this Code.” The reference is to 0. 31, r. 1, which provides 
for suits concerning property vested in a trustee, executor or administrator. Having 
regard to the provisions of that rule, a suit for redemption {u), or foreclosure (v), or 
sale, may be brought by trustees without making the beneficiaries parties. 

Renamfdar. — A benamidar can maintain a suit on a mortgage. Thus if a mortgage 
is executed ostensibly in favour of A, but the real mortgagee is B, A may sue the mort- 
gagor on the mortgage. It is not open to the mortgagor to contend that A being merely 
the benamidar« he cannot maintain the suit {w), 

Sub-inortgag:ee.— A mortgagee may create such estates as ho pleases. He may 
convey by way of sub-mortgage to whom and in as many jDaroels as he pleases {x). It 
has been hold by a Full Bench of the Allahabad High Court that when a mortgagee has 
sub-mortgaged his interest in the property mortgaged to him, the sub-mortgagee is entitl-d 
to sell the interest in the property of his sub-mortgagor without impleading the mort- 
gagor and foreclosing his equity of redemption, in other words, he is entitled to sell 
the sub-mortgagor’s interest leaving the equity of redemption outstanding in the 


(o) Sheo Tahal v, Sheodan Rai (1906) 28 All. 
174 ; Shso Prasad v. Behari Ted X1908) 
25 All. 79. See also Oaneshi v. Charan 
^191^ 36 All. 247. 

ip) Nazir Uusain v. NiJuil CTiand (1906) All. 
W. N. 166 ; Hari Kissen v. Veliat Ilossein 
(1908) 80 Cal. 766 ; Ponnusami v. Srini- 
vasa (1908) 81 Mad. 338. 

(q) BiH Singh v. Naval Singh (1902) 24 All. 226; 

Myriyit Raman v, Naraganan (1903) 26 
Mad. 461. 

(r) TTiomvson v. BosherviUe (1688) 8 Gh. Be p. 216 
is) See Seton on Decrees, 6th ed., Vol. ill, 

1932 ; Danlell*8 Chancery Practice, 7th 


m 184-186. 

(0 Ishaj Ah Khan v. Ohunni (1899) 21 All. 149. 
(«) Mxlls V. Jennings (1880) 13 0. D. 689, aflfd. 
6 App. Oas. 698. 

iv) Morley\. Aforiw (1858) 26 Beav. 268; bnt 

as to a defendant trustee. Francis v. 
/ V ^ (1890) 43 C. D. 188. 

iw) Quf Narayan v. Sheo Lai Singh (1919) 46 

I. A. 1, 9, 46 Cal. 666, 674 ; B^la Pershad 
y. Ram LaU (1897) 24 Cal. 34; Ravji v. 
. Mahadev il%9%) 22Bom. 67»; Yad Ram 
/ X (1899) 21 Alii 880. 

ix) Taylor v. Russell [1892] A. 0. 286. per Lord 

Herschell. 
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mortgagor [y). In an earlior case (?) the Allahabad High Court took the view that ^4^ r« I. 
a sub-mortgagee is entitled only io a decree fw money against the sub-mortgagor^ but this 
was doubted in later oases (a), and it is not good law. See notes to r. 2 below, Sub- 
mortgagee.** 

A person cannot be both plaintiff and defendant. — In a foreclosure aotion 
by a first mortgagee where the plaintiff also joined himseli as a defendant as one of the 
1 uhne mortgagees, his name was struck out as a oo-defendant (6). 

Consequences of non*Joinder. — Under the corresponding section 85 of the Trans- 
fer of Property Act [see the section set out on page 749 above,] it was held by the 
Allahabad High Court that the non-joinder of a person who ought to have been made a 
party to a suit on a mortgage was a defect fatal to the suit and that the suit should 
therefore be dismissed ;but that the Court, if it sees fit to do so, may add him as a party 
under s. 32 of the Code of 1882 [O. 1, 10 (2)]. Those decisions proceeded on what the 
Court said was the imperative character of the word “ must ** in section 86 of that Act (c)* 

In a recent case under the fjresent rule the same Court held that the result of non- 
joinder of a subsequent mortgagee in a suit on a prior mortgage, though intentional, 
would not be the dismissal of the whole suit but only so much of it as relate to the pro. 
perty affected by the subsequent mortgage (<?). The High Courts of Bombay (e) and 
Calcutta (f) took the same view as the Allahabad High Court. 

The word “ must ” which occurred in s. 86 of the Transfer of Property Act having 
been dropped, and the section having been transferred into the Code, the 
question as to the effect of non-joinder is, it is submitted, governed by 
the provisions of the Code. O. 1, r. 9, provides that no suit shall be defeated by rellson of 
non-joinder of parties. Under O. 1, r. 10 (2), the Court has the power to add parties 
at any stage of the suit. By s. 99 of the Code it is enacted that no decree shall be -rc 
versed or substantially varied in appeal on account of any misjoinder of parties [which 
includes non-joinder (gr)], unless it affects the merits of the case or the jurisdiction 
of the Court. The result is that no suit on a mortgage should be dismissed by reason 
of non-joinder of parties unless the parties are necessary parties and the plaintiff refuses 
to add them as parties. If the parties are merely proper parties (as distinguished from 
necessary parties (A), the Court may, though the plaintiff refuses to add them as parties, 
proceed under O. 1, r. 9, to deal with the matter in controversy so far as regards the rights 
and interests of the parties actually before it. This was in effect held by the High Court of 
Bombay in Shahaaaheb v, Sadashiv (t), a case under the present rule. In that case 
a suit was brought by a mortgagee against the widow and daughters of the deceased 
mortgagor for sale of the mortgaged properties. The deceased was a Mahomedan, and 
besides the widow and daughters he left a brother as one of his heirs. It was contended 
on behalf of the defendants that the brother having an interest in the right of redemp. 
tion he ought to have been joined as a defendant, and that the plaintiff having omitted 
to join him as a defendant the suit should be dismissed in its entirety. At the date 
when the objection as to non- joinder was taken by the defendants, the period of 


(y) Bam Shankar v. Oanssh Prasad (1907) 2£ 

All. 886 [F. B.]. 

(z) OafMa Prasad v. Chunni Lot (1896) 18 All 

113 ; Bam Jatan Bai v. Bamhit Singl 
(1906) 27 All. 611. 

(a) Bam SiMtag v. Narsingh (1906) 27 All. 472 
477-478 ; Muthu Vifia v. VsnkataehaUan 
20 Btad. 86. 

V. MUoha (1889) 64 L. T. 560. 

(c) Ma^ Din r. Kasim Husain (1891) 18 Al 
Piwad V. Kauu (1895 
17 ^.*687, 666-666 ; Ohulam Kadir Kha 
V. Mustaiim Khan (1896) 18 All, 109, 112 
Kundan Led v. F^r Chand (^1905 

48 


27 All. 76 [parties added] ; Tikam Singh v 
Thakore Kxshore (1898) 20 All. 188 [ parties 
added]. 

id) Atom Singh v. Ookai Singh (1013) 85 All. 484 

(a) Sorabji v. BatUmji (1898) 22 Bora. 701, 707. 

(/) Jamuna Parshad v. Ganga PersTiad (1802) 
19 Cal. 401, 411. 

(g) See notes to s. 99, '^Misjoinder of parties or 
causes of action.'* 

(A) As to the distinction between necessary 
parties and proper parties, see notes to 
O. 1, r. 10 (2), “ Who ought to have beea 
Joined.** 

(4) (1910) 43 Bom. 676. 
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O. 34,r. I. limitation as against the brother had expired. It was held overruling the contention 
th^t the brother was not a necessary party and that a decree could be passed against 
the widow and the daughters to the extent of their interest in the properties. 

Where a person who ought to have been joined as a party under this rule is not joined 
as a party, and a decree is passed in the suit, the decree cannot affect his rights (j) 
[see notes below, “ Mahomedan co-heirs**]. Let us take the case, which is a common 
one, of a second or subsequent mortgagee who ought to be, but who is not joined as a 
party to a suit by the prior mortgagee. The second mortgagee not being a party to 
the suit the proceedings in the suit, are not binding on him so as to affect his rights under 
the second mortgage (ib). As second mortgagee he could have sued the mortgagor for 
a sale of the property subject to the first mortgage, or he could have redeemed the first 
mortgage and then sued the mortgagor for sale on both the mortgages. The point to 
be noted is that the second mortgagee does not lose either of these rights, merely because 
a decree has been passed in the prior mortgagee's suit, and the mortgaged property has 
been sold in execution of the decree. The sale has not the effect of displacing the second 
mortgagee and leaving him with nothing but a claim against the balance (if any) of the 
sale proceeds of the property after satisfying the first mortgagee (1). The omission to 
implead the second mortgagee does not in any way prejudice his rights (w). That his 
right to sue for sale (subject, of course, to the first mortgage) is not lost, has been held by 
a Full Bench of the Calcutta High Court (w). That his right to redeem the first 
mortgage and to have the property sold to satisfy his own claim is not lost has been 
held in the undermentioned (o) and numerous other cases cited elsewhere in .the notes 
to this rule. The next question to consider is upon what terms he is entitled to redeem 
the fiiSt mortgage. In Umesh Chunder v. Zahur Fatima (oo), it was held by the Judicial 
Committee that a second mortgagee desiring to redeem is bouiM to pay the whole amount 
due under the first mortgage, and not merely the price realized at the sale held in exe- 
cution of the first mortgagee’s decree. When the decree in Umesh Chunder* s case was 
made, the Transfer of Property Act had not been passed and the procedure prescribed 
by that Act for suits for sales under that Act did not exist ; that case was decided on 
the law as it then stood (p). By s. 89, however, of the Transfer of Property Act, it is pro- 
vided that where a suit is brought by a mortgagae for sale and an order absolute for sale 
is made, ** the defendant* s (mortgagor’s) right to redeem and the security shall both be 
extinguished ”, in other words, an order absolute for sale under s, 89 substitutes the 
rights under the decree for those under the mortgage. The result is that where in a 
case governed by the Transfer of Property Act the first mortgagee obtains a decree for 
sale without making the second mortgagee a party to his suit, and the mortgaged pro- 
perty is sold in execution of the decree, and the second mortgagee afterwards sues for a 
sale decree under his mortgage, he (the second mortgagee) is entitled to a decree for sale 
on pajrment of the amount due under the decree^ and he is not bound to pay the entire 
amount of the first mortgage. It was so held by the Judicial Committee in Matru Mai 


(j) Brejonath v. Khelat Chunder (1871) 14 M. I. A. , 
144 ; Bagho Salvi v. Balkrishna (1885) ' 
9 Bom. 128 ; Hasaanbhai v. Umaji (1904) 
28 Bom. 158 ; Ram Narain v. Bondi 
Psrahad (1904) 31 Cal. 73^ Jugdeo Singh 
v. Habibtdla (1908) 12 0. W. N. 107 ; Sira 
Lai V. JSUhan Lot (1807) 19 All. 648; 
Brij FUhore v. Madho Singh (1906) 28 
AU. 279 ; V. Ramaaubhayyar (1898) 

21 Mad* 64 ; Punithawlu v. Bhaehyam 

^ 25 Mad. 406, ^^%\Bangosomy v. 

Bodi (1903) 26 Mad. 484 ; MaUikarju^ 
nadur, Linga Murti (1903) 26 Mad. 832; 
Failath v. (HHja (1912) 89 Cal. 925. 

(Jfe) XJmssh Chunder v. Xahur JPolima (1891) 18 
0 1. 164, 17 I. A. 201; HetRom Y.Shadi 


Lai (1918) 46 I. A. 130, 183, 40 All. 407, 
41 Of Matru Mol v. Durga Kanwar (1920) 
47 I, A. 71. 

(l) Qobind Lot v. Ramjanam (1894) 21 Cal. 70, 

20 I. A. 166. 

(m) Ram Prasad v. Bhiknri Das (1904) 26 All. 

464, 467. 

(a) Debendra Narain v. RanUaran (1903) 30 
Cal. 599. See also Explanation to the 

(o) Mallikarjunadu v. Linga Murti (1908) 26 

Mad. 882 : Mohan Mahpi^ v. Togo Vka 
(1886) 10 Bom. 2 Zi^mfudrat-ullah v. 
Kubra Begum (1901) 2^';® 26. 

(. 00 ) (1891) IS.Caf. 164, 17 I. A. 201. 

(p) (1920) 47 I. A, 71, 76. supra. 
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V. Durga Kuntoar {pp)t a oase decided in lgl9. In several oases governed by the Trans- O. 34 § r. 
fer of Property Act and decided prior to Mdtru MaVs oase, the Indian Courts seem to 
have overlooked the provisions of s. 89 of the said Act, and they held as was done by 
the Judicial Committee in Umesh Chunder'a oase that the second mortgagee can only 
redeem upon payment of the entire amount due under the first mortgage (g). It was 
also held that he was not bound to pay for any improvements which the purchaser might 
have made in the meantime (r). It was further held that where the property was pur- 
chased by a third party, and the purchase-money paid by him did not fully satisfy the 
amount of the first mortgage, the amoimt payable by the second mortgagee should be 
apportioned between the purchaser and the first mortgagee ; that is to say, the purchaser 
should be paid the amount of the purchase -money paid by him at the sale and the 
balance should be paid to the first mortgagee. Thus if the amount due under the first 
mortgage was Rs. 10,000, and the property was sold in execution of the first mortgagee’s 
decree for Rs. 1,060, and the second mortgagee desired to redeem the purchaser, 
the amount payable by the second mortgagee, namely ,Rs. 10,000, should be apportioned 
between the purchaser and the first mortgagee, the former receiving Rs. 1,060, and the 
balance going to the first mortgagee («). The decision in Matru MaVa case {t) was based 
upon the words'* the defendant’s (mortgagor’s) right to redeem and the security shall 
both be extinguished ” which occurred at the end of s. 89 of the Transfer of Property 
Act (w). But these words have been omitted in the corresponding r. 6 of this Order. The 
result would seem to be that the second mortgagee who is not made a party to the 
first mortgagee’s suit can ouly redeem under the present law on payment of the entire 
amount due under the first mortgage as held in Umesh Chunder^s case (v). 

Where a person has come into poaaession subsequently to the date of the first 
mortgage either as putnicUEr or as usufructuary mortgagee, he should be joined as a party 
to a suit by the first mortgagee, and thus given an opportunity of redeeming the 
mortgage. If he is not joined as a party, the purchaser under the mortgage-decree 
is not entitled to obtain possession without paying off his charge (u;). 

Mahomedan co-heirs. — A Mahomedan mortgages his property to A. He 
then dies leaving as his heirs a widow, two daughters and a brother. After his death, 

A sues the widow and the daughters for sale of the mortgaged property. The brother 
is not joined as a party to the suit. According to the Bombay High Court, the 
brother is not a necessary party to the suit {x). But there is a conflict of opinion 
whether the Court can In such a case pass a decree for the sale of the whole property. 

In Virchand v. KoTidu (y), the Court held that it can. In a later Bombay oase (z), 
however, Pratt, J., expressed the opinion that a decree can be passed for the sale only 
of the right, title and interest of the widow and the daughters. See Mulla’s Principles 
of Mahomedan Law, 6th ed., art. 36, p. 20. 

Joint Hindu family. — ^There is a conflict of decisions as to whether 
where a suit is brought on a mortgage by or against the manager of a joint Hindu 
family in his representative capacity, the other members of the family are necessary 
parties to the suit having regard to the provisions of the present rule. It has been 


(pp) (1920) 47 1. A. 71 ; Uet Ram v. Shadi Lai 
J1918) 46 1. A, 180, 133, 40 All, 407, 410. 

(?) mp Narain v. Hira Singh (1897) 19 AU. 
627, explained In Sri Ram v. Kesri Mai 
(1904) 20 AH. 186; Sivathi v. Ramasuh- 
hayyar (18^) 21 Mad. 64 ; Delhi and 
London Rank, Ltd. v. Bhikari Den <1902) 
CAufKtor v. iCfttof S(Sk 
(1908) Steflal. 699. 

(1897) 20 Mad. 

(*) Wahid-un-nUsa v. Qoba/rdhan Das (1903) 26 


All. 388. 

(0 (1920) 471. A. 71. • 

(u) See Set Ram v. Shadi Lai (1918) 46 L A. 

130. 133, 40 All. 407, 4X0. 

(«) (1891) 18 Oal. 164. 17 I. A. 201. 

(uf) Jugal Kissore v. Kartio Chunder (1894) 21 
Cal. 116 ; Rangasamy v. Jslli Bodi (1903) 
26 Mad. 484 ; Jambu Chetty v. PeUaniappa 
(1908) 26 Mad. 626. 

(a) Shahaaaheb v. Sadashii> (1919) 43 Bom. 675; 

Virehand v. Kondu (1916) 39 Bom. 729. 
iy) (1016) 39 Bom. 729. 

Tz) (1919) 43 Bom. 576, 681, supra. 
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O. 34, r. I. held by the Hi^h Courts of Allahabad (a), Mckdras (6)and Patna (c), following a recent de- 
cision of the Privy Council (d), that where a suit is brought on a mortgage by or against 
the manager* of a joint Hindu feunily in hie repreeentcUive capacity, the other meml^ra of 
the family are not necessary parties to the suit, and that the suit will not fail by 
reason of the non>joinder of those members. It does not make any difierence that 
the manager is a father or that he is a collateral relation as an uncle or a brother. 

According to the Bombay decisions, it would seem that the other coparceners 
are necessary parties to a suit brought on a mortgage by or against the manager (e). 
But if they are not joined as parties, and a decree is passed for the sale of the joint 
family property against the manager in his repreaefrOative character, amd the property 
is sold in execution of the decree, the sale, it has been held, passes the interest of the 
other co-parceners also in the property ; the mere fact that they were not' parties to 
the mortgage-suit is no ground for setting aside the sale, unless it be shown by them 
that the debt contracted by the manager was one for which they are not liable (/). 

According to the Calcutta High Court, the other co-parceners are necessary 
parties to a suit on a mortgage of joint family property, and if a decree is passed in 
such a suit without their being joined as parties, the decree is not binding on them, 
and they are entitled to bring a suit for a declaration that they not being parties 
to the suit their interests are not bound by the decree in the suit (gr). 

In a recent case before the Privy Council governed by the Transfer of Property 
Act, 1882, where a foreclosure decree was passed against the manager of a joint Hindu 
family, and the other members brought a suit to set aside the decree on the ground 
that they being interested in the equity of redemption ought to have been joined as 
parties to the suit under s. 86 of the Transfer of Property Act, but that they wore not 
so joined, their Lordships held that the decree was in the circumstances of the case 
binding upon them, though they were not parties to the suit. Their Lordships said : 
“ There seems to be no doubt upon the Indian decisions (from which their Lord- 
ships see no reason to dissent) that there are occasions including foreclosure suits 
when the managers of a joint Hindu family so effectively represent all other members 
of the family, that the family as a whole is bound. It is quite clear from the facts 
of the case and the findings of the Courts upon them that this is a case where this 
principle ought to be applied : “ There is not the slightest ground for suggesting that 

the manager of the joint family did not act in every way in thz interests of the family 
itsdf, and no question arises under s. 85 of the Transfer of Property Act [0. 34, 
r. 1], became the mortgagee had no notice of the plaintiff's interests *’ {h). Note that 
the words “ provided that the plaintifi has notice of such interest**, which occurred 
in 8. 86 of the Transfer of Property Act, do not occur in the present rule. 

Where parties are not governed by the Hindu law, and the only interest which a 
son has under the customary law is a reversionary interest in the property and a right 
to protect that interest by interfering to prevent unnecessary alienations, the son has 
no such interest in the property as is contemplated by the present rule and he is not 
therefore a necessary party to a suit on a mortgage against his father ( i). 


(a) Hori Lot v. Munman Kunwar (1912) 84 

All. 649 ; Madan Lai v. Kishan Singh^ 
(1912) 84 All. 672, overruling Bhawani 
^a$ad V. Kdllu (1895) 17 All. 687. 

( b) Shsik IbraMtn v. Bama /per (1911) 86 Mad. 

686. See also Palani v. Bangayya (1899) 
22 Mad. 207 ; Bamasamayyan v. Firo- 
sami (1898) 21 Mad. 222. 

(s) Baghunandan v. Parme^hwar (1017) 2 Pat. 
L. J. 806 ; Qiftoar v. Memt. Makbunssea 
(1916) 1 Pat. L. J. 468. 
id) Kiehan Prasad v. Har Narain Singh (1911) 
88 All. 272, 88 I. A. 46. 

l«) Bamchundra v. DhOramjit (1916) 40 Bom. 


248. 

(f) Bandcrishna v. Vinayak (1910) 84 Bom. 354; 

Chinnana Y. Soda (1910) 12 Bom. L. B. 
811. 

(g) Lata Suraj Proead v. Qolab Chand (1901) 

28 Col. 617; Biswanath Pershad v. Jagdtp 
Narain (1912) 40 Oal. 842 ; J>eH Proead 
V. Pharamjit (1914) 41 Cal, 7^7. 

(A) Shso Shankar v. Jaddo Kunwar (1914) 36 
All. 888, 41 L A. 216* afUrmlng 38 Ali. 
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2 . {New. Act 4 of 1882 

^^n.rydecre,lnfore. for foreclosure, if the 
ceeds, the Court shal pass a 

(а) ordering that an account be taken of what will be 

due to the plaintifE for principal and interest on 
the mortgage, and for his costs of the suit (if 
any) awarded to him on the day next herein- 
after referred to, or 

(б) declaring the amount so due at the date of such decree, 
and directing — 

(c) that if the defendant pays into Court the amount 

so due on a day within s x months from the 
date of declaring in Court the amount so due 
to be fixed by the Court, the plaint ff sha deli- 
ver up to the defendant or to such person as 
he appoints al documents in his possession or 
power relating to the mortgaged property, and 
shall, if so required, re-transfer the property to 
the defendant free from the mortgage and from 
all incumbrances created by the plaintiff or any 
person claiming under him, or, where the plaintiff 
claims by derived title, by those under whom 
he claims and shall also, if necessary, put the 
defendant in possession of the property, but 

(d) that, if such payment is not made on or before the 

day to be fixed by the Court, the defendant 
shall be debarred from all right to redeem the 
property. 

Transfer of Property Act, s. 86 . — This rule corresponds to s. 86 of the Transfer 
ot Property Act except in tha following particulars : — 

1. The words “to the plaintiff or” which occurred in s. 86 after the word “pays* 

in cl. (o) have been omitted, the object being that in every case tha defend- 
ant should pay the money into Court, 

2, In ol. (c) the words “ i' so required ” have been added before the words “ re- 

transfer the , property,” as according to mofussil practice a re-transfer 
is not ordinarily required. 

Form of preliminary decree for foreclosure. — See Appendix D, form NIo. 3» 

Right to foreclosure or sale. — ^The mortgagee has, at any time after the 
mortgage money has become payable to him, a right to obtain from the Court a decree 
that the mortgagor should be absolutely debarred of his right to redeem the property, 
or a decree that the property be sold. A suit to obtain a decree that the mortgagor 
8 ould be absolutely debarred of his right to redeem the mortgaged property, is called 
^ suit for foreclosure. A suit to obtain a decree that the property be sold is called a suit 
or sale [Transfer of Property Act, s. 67]. Buies 2 and 3 relate to decrees in suits, for 
oreolosure. Eules 4 and 6 relate to decrees in suits for sale. 


, s. 86.] In aO. 34, n 2. 
plaintiff sue- 
decree — 
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O. 34. r. 2. A suit for foreclosure can only be brought where the mortgage is an English mortgage 
or a mortgage by conditional sale. A suit for sale can only be brought where the 
mortgage is an English mortgage or a simple mortgage. A mortgagee by conditional 
sale cannot institute a suit for sale. A simple mortgagee cannot institute a suit for 
foreclosure. A usufructuary mortgagee cannot institute a suit either for foreclosure or 
sale [Transfer of property Act, s. 67]. 

Right to redemption. — The mortgagor has, at any time after the mortgage money 
has become payable by him, a right on payment or tender of the mortgage money, to 
require the mortgagee to deliver up to him all documents in the mortgagee’s possession 
relating to the mortgaged property, and to retransfer the property to him. This right is 
called a right to redeem, and a suit to enforce it is called a suit for redemption [Transfer 
of Property Act, s. 60]. I^ules 7 and 8 provide for decrees in suit for redemption. 

Account against mortgagor. — ^Whether the suit be one for foreclosure, 
sale or redemption, the preliminary decree in each case must direct an account to be 
taken of what is due to the mortgagee for principal, interest and costs. Where the 
same property is mortgaged to several persons in succession, and the subsequent mort- 
gagees are joined as parties to the suit, they are entitled, if they appear and prove their 
mortgages, to ask for a decree for an account on each of their mortgages and a declare - 
. tion of their right to participate in the surplus sale proceeds in order of priority. An 
account is then taken of what is due on each mortgage, the sums so found due to each 
mortgagee are included in one report, and the sale proceeds are subsequently divided 
between the plaintiff and the puisne mortgagees in accordance with their claims as 
found by the report (j). Where the mortgagee is in possession, an accouni; is to oe taicen 
of the income derived by him from the property, and also an account of what is 
due to the mortgagee for principal and interest. In taking the account it lies upon the 
mortgagee to prove what is due to him in respect of principal and interest, it loiiows 
from this that if the mortgage -bond is not put in evidence, as where it is not stamped 
and the mortgagee refuses to pay the penalty, he can only be credited in the account 
with the sum which the mortgagor admits was the amount of the principal (A;). 

PrinGlt>al — The amount of principal and the rate of interest payable thereon are 
almost invariably stated in the instrument of mortgage. Such statement amounts to 
an admission on the part of the mortgagor that he has received the amount mentioned 
in the instrument. But on admission is not conclusive proof of the matter admitted {!), 
it is therefore open to the mortgagor to show that a smaller consideration or no con- 
sideration at all passed under the instrument of mortgage (m). But the burden of proof 
in that case lies on the mortgagor (n). But though an admission is not conclusive proof 
of the matter admitted, it may operate as an estoppel, so as to preclude the^ mortgagor 
from asserting that a smaller consideration or no consideration passed under the instru- 
ment of mortgage (o). This happens when the mortgagee transfers his interest in the 
mortgage to a third party who has no notice that the full amount acknowledged to have 
been reoejvea on tilie lace of the mortgage-deed has not been received. In such a^oase 
the mortgagor cannot redeem on tender or payment of the amount actually received, 
and the transferee is not bound to re-con vey the property except on payment to him 
of the amount stated in the mortgage- deed to have been received by the mortgagor (p)* 

Interest.— The question of interest to be awarded by a decree in suits for the 
enforcement of a mortgage has already been considered in the notes to s. 34 under the 


(j) Berhamdeo Per$had v, Tara Ohand (lOOd) 88 Cal. 
92, 111. 

(B) Qanaa MvXik v. Baya^ (1882) 6 Bom. 669, 670. 
(Z) Syidenoe Act, 1872, b. 81. 

(m) Bvldenoe Act, 187^ b. 92, provlBO (1). 

(ft) Hahabir Praaad v. Bi$han JDayal (1005) 27 
All. 7 AH Khan Bahadur v. Indar Par- 


•had (1896) 28 Cal. 950, 28 I. A. 92. See 
also Brajeahware v. Buc^umuddi (1881) 
6 Cal. 268, 277, 278. 

(o) Evidence Act, ss. 81, 115: 

(p) Bickerton v. WaBcer (1886) 81 C. D* 

Bateman v. Hunt £190«1 2 £. B. 580. 
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head “ Interest in suits for enforcement of mortgage,*’ on p. 101 above. There are, q 
however, a few matters of detail which have not been dealt with in those notes, and it 
is to these that we now propose to address ourselves. According to this rule as well os 
rules 4 and 7 there hsis to be added to the principal sum interest on the mortgage up 
to the date fixed by the Court for payment. But what if the mortgagor oontenis that 
the mortgage-bond does not provide for the payment of any interest after the due date, 
in other words, that there is no provision for the payment of post-diem interest ? 
Where there is an express provision for the payment of interest up to the date of payment 
— and this is the usual case— there is no difiiculty. The Court should in that case award 
interest at the contract rate up to the date of payment unless the stipulation for the 
payment of interest is penal within the meaning of s. 74 of the Contract Act, in which 
ease the Court may award interest at such rate as it thinks just (see notes to s. 34, p. 101 
above). Where there is no express provision for the payment of interest up to the date 
of payment, the Court should determine the intention of the parties by an exmination 
of the terms of the deed. If on such examination it comes to the conclusion that there 
was an intention to pay interest up to the date of payment and not only up to the due 
date, the position is the same as if the bond contained an express provision to pay 
interest up to the date of payment (q). One of the rules of construction adopted in this 
connection is that where a mortgage-bond contains a stipulation for the periodical 
payment of interest, and there is nothing in the bond to suggest that the liability 
should cease on the due date, the Court will presume that there was an intention to pay 
interest up to the date of payment (r). If the Court comes to the conclusion that 
there was no intention to pay interest after the due date, the mortgagee may recover 
interest way of damages under Act 32 of 1839, and the rate allowed will prima facie be 
the same as that provided by the bond, although there is no rule of law making that 
rate necessarily the measure of damages ( 5 ). Is the interest that may be awarded os 
damages to be treated on the same footing as interest for the payment of which there 
is an express or implied stipulation, or is it to be treated on a different footing ? If 
the former, and that is the view held by the High Courts of Calcutta and Madras, it 
is to be treated as part of the mortgage -money so as to be recoverable out of the 
mortgage property in the same way as the principal and the costs of the suit (t). If 
the latter and this is the view taken by the High Court of Allahabad, the interest 
awarded as damages is not recoverable out of the mortgaged [prox>erty, but that 
portion of the decree which awards such interest is to be treated as a decree for the 
payment of money f and executed as such {u). 

It may perhaps be thought, as it was thought in some cases (v), that a claim for 
interest by way of damages being a claim for compensation for breach of contract, the 
claim will be barred unless it is made in a suit brought within six years of the due date 


(g) Mathura Das v. Raja Narindar (1897) 10 
All. 89, 28 I. A. 188 ; BindesH Naik v. 
Ganga Sa^an Sdhu (1808) 20 All. 171,25 
I. A. 9 ; Sarala Dasi v. Jogendra (1898) 
25 Oal. 246 ; Pedda Subbaraya v. Ganga 
(1897) 20 Mad. 149 ; Nifyananda v. Sri 
Bjodha (1807) 20 Mad. 371 ; Ghantayya v. 
, , . Papayya (1900) 28 Mad. 584. 

(r) Jxvanna v. Ajpptdu (1800) 22 Mad. 830 ; 
Manager yitkeba Titnap Sanbhog v. 
Vignmoar (1808) 22 Bom. 107, where 
it also app^ed from the evidence that 
the mortgagor had paid interest for several 

( 0 ) Ohajmal Da$ v. BHi Bhutan Lai (1805) 17 
AU. 511, 22 I. A. 100; Mathura Dae v. 
Raja NaHndar (1807) 10 AU. 80, 28 I. A. 


(0 Bikramjit v. Durga Dayal (1894) 21 Cal. 
274 ; Moti V. Ramohari (1897) 24 Cal. 699 ; 
Rama Beddi v. Appaji Reddi (1896) 18 
Mad. 248. See also Chajmal v. Brxj 
Bhutan (1896) 17 All. 611, 617, 22 I. A. 
199, where Interest awarded as dj mages 
was directed to be added to the principal 
In taking the accounts. . 

(u) Narindra Bahadur v. KhadxmBueain (1895) 
17 All. 681: Rikhi Ram v. SheoParehan 
(1806) 18 All. 816. ^ 

(V) Qudri JCoer V. (1892) 19 ^.10 

Moti V. RamohaH (1897) 24 Cal. 609 
NaHndra v. Ehadim (1896) 17 All. 681 . 
Badi V. Sami (1896) 18 Mad. 267 ; Thayar 
Ammal v. Latehmi (1896) 18 Mad. 381. 


• 34> r* 2* 
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O. 34, r. 2. for payment of the mortgage i^ney» that being the period prescribed by art. 116 of the 
Limitation Act for a suit for damages for breach of a contract in writing registered. In 
the undermentioned case (w), however, the Judicial Committee observed that such a 
claim was a recurring one within the meaning of s. 2S of the Limitation Act. The result 
therefore is that as long as the principal is not barred, six years* interest can be recovered. 
Thus if the due date for payment of mortgage money under a registered deed of mort- 
gage be 1st January 1900, and the mortgagee brings a suit for foreclosure or sale on 
1 st January 1908, he will be entitled, according to the observations of the Judicial Com- 
mittee, to interest for a period of six years next preceding the date of the suit, and it is 
only the claim for interest for the years 1900 and 1901 that would be barred. According 
to the earlier cases cited above, the mortgagee would not be entitled to any interest at 
all, the date of the breach of contract being 1st January 1900, and the suit having 
been brought more than six years after that date. It must, however, be remembered 
that this rule of limitation applies only to interest by way of damages recoverable in 
oases where there is no intention to pay interest after the due date. In other cases, 
the mortgagee is entitled to have the interest from the date of his security up to the 
date fixed by the Court for payment added to the mortgage-debt, though it may 
be for a period exceeding six years (x). 

Interest subsequent to the date fixed for payment. — ^There is 
no provision made in this rule for interest after the date fixed in the decree for payment 
as there is in rule 4 which relates to a decree for sale. The reason is to be sought in the 
difference between a foreclosure and sale. In the former case interest stops because 
' the mortgagee gets the property in lieu of his debt, whereas a sale must be subject to 
some substantial delay, and in many cases is subject to long delays (y). See notes to 
s. 34, p. 101 above. 

Damdupat — See notes to s. 34, “ The rule of damdupat,” p. 102 above. 

Costa, < — Whether the suit be one for foreclosure, sale or redemption, the mort- 
ffagee is entitled \o all costs properly incurred (.h) by him including costs subsequent to 
4ecree (r. 10). “ This right, resting substantially upon contract, can only be lost or 

curtailed by such inequitable conduct on the part of the mortgagee as may amount 
to a violation or culpable neglect of his duty under the contract ** (a). Thus costs in- 
curred by the mortgagee after a proper tender has been made have been disallowed (6). 
And where in a suit for redemption the mortgagee, though he had been fully paid, con- 
tended that a large amount was still due to him, it was held that^e must pay the costs 
of the whole suit (c). 

Account ag:aln8t mortgagee In possession. — Where it is provided by the 
terms of a usufructuary mortgage that the mortgagee should enjoy the profit in 
lieu of interest, or that the profits should be taken as an equivalent of the interest and of 
specific portions of the principal, no accounting is necessary on the part of the mortgagee, 
for no questions of account can arise in such a case (d). In other oases the mortgagee 
in possession is bound to render an account of the rents and profits of the mortgaged 
property (e). As to annual rents against a mortgagee in possession, see the undermention- 
ed oases (/). 


(M») Mathura Das v. Baja Narindar (1807) 19 
All, 89. 47, 28 I. A. 138. 

(x) DaudbM V. Daudbhai (1800) 14 Bom. 118. 
(v) hMaraja of BhanUpur v. Kanno Dei (1001) 
All. 181, 188, & I. A. 86. 

(z) Dryden V. FroH (1888) 8 L. 286. 

(а) Bank of New South Waike v. Connor (1880) 

14 App. Oase 278, 878. 

(б) Dhondo V. BaUerUhna (1884) 8 Bom. 100. 


(c) Ashworth V. Lord (1887) 86 O. D. 646. See 

also Charles v. Jones (1887) 85 0. B. 546. 

(d) Transfer of Property Act. ss. 62. 76 and 77. 

(e) Transfer of Property Act, s. 76 (a). 

(^ Jaijit Rai Qobind (1884) 6 AU. 808 ; Ash- 
Worth V. Lord (1887) 86 0. B. 545, 660. 
See also Pisheron Mort^e, pp. 872-874, 
and Tagore licotures, 1876-76, p. 854. 



FINAL DECREE IN FORECLOSXJRE-SXJIT. 


761 


Snb-mortffasree. — sub.mortgagee may sue for ISreolosure or sale to the same 
eictent as the mortgagee himself (gr). Where the sub-mortgagee is a party to the 
suit, the preliminary decree must direct an account to be taken of what is due to 
the mortgagee and what is due to the sub-mortgagee. As to the form of decree in 
a suit by a sub-mortgagee against the mortgagee and mortgagor, see Appendix D. 
form No, 9, As to the form of decree in a suit for redemption by the 
mortgagor against the mortgagee and sub-mortgagee, see the undermentioned case (h) 
See notes to r. 1 above, sub-mortgagee,’* p. 752. 


O. 34, 
rr, 2, 3. 


^ubscuucnt Incimibraficors*' — For forms of decree in cases where subseq^uent 
incumbrances are dealt with in the same decree, see Appendix D, forms Nos. 6, 7 and 8 
and also the undermentioned case (i). 


Alortgage of chattels and of Intangible property. — A mortgagee 
of chattels is entitled to foreclosure quite as much as a mortgagee of immoveable property 
So also is a mortgagee of intangible property, such as palas or turns of worship in a 
temple (j). 


Rea Judicata, — See notes to s. 11, “ Application of above rules to suits on 

mortgage,” p. 44 above. 


8. \New. Act 4 ol 1882, s. 87.] (1) Where, on or 

before the day fixed, the defendant pays 
ciosxue-suit. ® ° into Court the amount declared due as 

aforesaid, together with such subsequent 
costs as are mentioned in rule 10, the Court shall pass a decree 

(a) ordering the plaintiff to deliver up the document 
which imder the terms of the preliminary decree 
he is bound to deliver up, 
and, if so required, — 


(6) ordering him to retransfer the mortgaged property 
si^ directed in the said decree, 
and, also, if necessary, — 


(c) ordering him to put the defendant in possession of 
the property. 

(2) Where such payment is not so made, the Court shall, 
on application made in that behalf by the plaintiff, pass a 
decree that the defendant and all persons claiming through or 
under him be debarred from all right to redeem the mortgage 
property and also, if necessary, ordering the defendant to 
put the plaintiff in possession of the property : 


ih) ^arayan v. Qat%o^{ (1891) 15 Bom. 692. 


% 


Oqpi Netrain v. Bantidhar (1905) 
Jaahamayya v. Etaridan (1014) 
477, 478. 


7 All. 825' 
2 0al. 465, 
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O. 34. r. 


3- Provided that the Court may, upon good cause, shown 
^ and upon such terms (if any) as it thinks 

Po-wer to enlsrgotlme. .. . 

fit, from time to time postpone the day 
fixed for such payment. 

(3) On the passing of a decree under sub-rule (2) the debt 
secured by the mortgage shall be deemed 
to be discharged. 


Discharge of debt. 


Transfer of Property Act, s. S 7 . — ^This rule corresponds with s. 87 of the 
Transfer of Property Act, except in two particulars, viz., (1) sub-r. (1) provides for the 
passing of a decree where payment is made ; s. 87 of the Transfer of Property Act contained 
only the words “ the defendants shall (if necessary) be put into possession of the mort- 
gaged property .** (2) Sub-r. (2) again provides for the passing of a decree where no 
payment is made. Under s. 87 the Court had merely to pass an order. See as to this 
distinction, notes to r. 6 below. “ Final decree for sale ; Limitation,” p. 766. 


Limitation.- — See notes to r. 6 below, “ Final decree for sale: Limitation,’ p. 766. 

Final decree for foreclosure. — For form, see appendix D, fopn No. 10. 
Where the mortgagor fails to imy the amount due by him on the date fixed by the prelimi- 
nary decree, the mortgagee may apply under sub-r. (2) for a final decree declaring that the 
mortgagor is debarred from all right to redeem the mortgaged property. Until such 
decree is passed, the mortgagor may apply under the proviso for an extension of the time 
for payment, and according to the Calcutta and Allahabad decisions he may, at any time 
before the decree is passed, pay the money into Court even without an extension and so 
avert foreclosure It may be worth while to add that there cannot be two decrees 
or foreclosure passed in respect of one and the same mortgage. A sues B for foreclosure 
01 a mortgage comprising two properties. A preliminary decree for foreclosure is passed 
as regards one of them, but the suit is dismissed as regards the other. A appeals from 
the portion of the decree dismissing his suit. If A applies for and obtains a final decree 
for foreclosure in respect of the property ordered to be foreclosed, it is not open to him 
thereafter, even if he succeeds in his appeal, to obtain another final decree for foreclosure 
of the other property. To obtain a final decree for foreclosure of both the properties, A 
must wait until the disposal of the appeal {D, 


Effect of appeal on time fixed for payment. — ^A preliminary decree 
is passed in a foreclosure suit fixing a period of six months from%he date of the decree 
for payment by the mortgagor of the amount due. The mortgagor prefers an appeal 
from the decree, but the decree is confirmed in appeal. The decree of the appellate 
Court is silent as to the time allowed for redem^ption. This does not amount to an extension 
of the time for payment so as to enable the mortgagor to redeem the mortgage within 
a period of six months from the date of the appellate decree. The mortgagee is entitled 
notwithstanding the appeal, to a final decree for foreclosure after the expiration of six 
months from the date of the original decree, though six months may not have expired 
from the date of the appellate decree. The appellate decree, simply confirming the origi- 
nal decree, cannot be read as giving the mortgagor six months from the date of the decree 
on appeal (m). This is in accordance with the general principle that where time is 


(t) SoTMSh V. Ram Krithna (1900) 27 Cal. 706; 
Salig Bam v. Maradan (1908) 26 All. 
281 ; we also Debi Prasad v. Jai Karan 
(1902) 2i All, 479. 

(0 SJiam Sundar v. Muhammad <1905) 27 All* 
601. 

(m) Bhola Nath v. KarUi Chandra (1898) 2 6 Cal, 


81 1. SW also Chiranji LaX v. Dharam Singh 
(1898) 18 All. 466 ; ManavCcraman v. 
Unniappan (1892) 16 Mad. 170; Eanara 

V, G'oinfwla(1898)X6Mad. 214, where the 
same question arose In suits for redemp- 
tion. 
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proscribed by the decree of the lower Court for the performance of a condition preoed- Q. 34, 

ent, and the appellate Court simply confirms the decree of the lower Court, it cannot be rr. 3| 4* ' 

regarded as enlarging the time fixed by the original decree for the performance of the 

condition (n). The result lathe same where the appeal is withdrawn, and no decree is 

passed in appeal. The withdrawal does not give the mortgagor a fresh i)eriodfor 

redemption (o). To avoid the difi&oulty arising in such cases, the mortgagor should 

take care to have a fresh day fixed for payment by the appellate Court, offering at the 

same time to pay interest up to that date (p), or he should apply under the proviso 

for an extension of the time for payment. 

Power to enlarg^e time. — The Court may under the proviso postpone the 
day fixed for payment upon good cause shown and upon such terms as it thinks fit. 

The mere fact that a final decree for foreclosure has not yet been passed does not entitle 
the mortgagor to an extension of time (q). 

It is not necessary that the application for extension of time should be made 
before the expiry of the time originally fixed for payment. It may be made 
even after the expiry of that time, but it should be made before the final 
decree is passed (r). It follows from this that if the mortgagor deposits the 
redemption money into Court before the final decree is passed, though after the date 
fixed for payment, and the deposit is accepted by the Court, it becomes an effectual 
deposit. It makes no difference whether the acceptance of such a deposit is or is not 
preceded by a formal order extending the time. If the Court accepts a deposit after due 
time has elapsed, it must be assumed, in the absence of anything to the contrary, that the 
Court is satisfied that there has been good cause for the delay («). See notes to s. 148, 

** A.ot prescribed or allowed by this Code,” p. 320 above. 

Note that the application for a final decree for foreclosure has to be made by the plain- 
tiff, that is, the mortgagee (^). 

Dl8char8;e of debt on foreclosure. '--The effect of a final decree for fore- 
closure is to vest the mortgaged property absolutely in the mortgagee and to extinguish 
the mortgage-debt. The ownership becoming vested in the mortgagee, the mortgagor 
is debarred from all right to redeem the property (w). And the debt being extinguished, 
the mortgagee can no longer proceed against the mortgagor personally. 

Appeal.' — An appeal lies from an order under this rule refusing to extend the 
time for payment 6i mortgage-money [0. 43, r. 1, cl. (o)]. 

4. [2Vew. Act 4 of 1882, s. 88,] (1) In a suit for sale, if 
the plaintiff succeeds, the Court shall pass 
a decree to the effect mentioned in clauses 
(a), {b) and (c) of rule 2 and also directing 
that, in default of the defendant paying as therein mentioned 


(n) RamatwanU v. Sundara (1908) 81 Mad. 28 ; 

^ _ Aminabi v. Sidu (1808) 17 Bom. 647. 

(o) PaUo^i V. Ganu (1801) 16 Bom. 870; Chuda- 

sama v. Zthtourgar (1892) 16 Bom. 248. 

(p) Rafikunnessa Bibi v. TaHni Churn (1808) 

20 Oal. 270. ’ 

(tf) Muruqssa y. jRamaaami (1015) 80 Mad. 
882 ; RaZrwkof v. Ohamra (1010) 4 Pat. 
L. J. 847. 

(f) Rarauana v. Papayya (1800) 22 Mad. 188 : 
xMaikofiunadu v. JAngamurti (1002) 26 


Mad. 244, 280 ; Vedapuratti v. VaUabha 
(1001) 26 Mad. 800 ; Nandram v. Bctbaji 
(1808) 22 Bom. 771 ; lahtoar v. Qopal 
(1004) 28 Bom. 102 ; Murugeaa v. Rama- 
(1016) 30 Mad. 882. 

(e) Repin Behary v. Mokunda Lai (1900) 86 

Oal. 122. 

(t) Ralnakary, CAatnra (1019) 4 Pat. L J. 847, 
853. 

(fi) Ladu V. Sabaji (1888) 7 Bom. 682. 
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O, 34, r. 4. the mortgaged property or a sufficient part thereof be soH, 
and that the proceeds of the sale (after defraying thereout the 
expenses of the sale) be paid into Court and a,pplied in P^y" 
ment of what is declared due to the plaintiiE as aforesaid, 
together with subsequent interest and subsequent costs, ^d 
that the balance (if any) be paid to the defendant or other 
persons entitled to receive the same. 

(2) In a suit for foreclosure, if the plaintiff succeeds 

the mortgage is not a mortgage by condi- 
power to dewee sale In tional sale, the Court may, at the instance 
ore osure-eu . plaintiff or of any person interested 

either in the mortgage-money or in the right of redemption 
pass a like decree (in lieu of a decree for foreclosure) on such 
terms as it thinks fit including the deposit in Court of a rea- 
sonable sum, fixed by the Court, to meet the expenses of 
sale and to secure the performance of the terms. 

Transfer of Property Act, s. 88 .— This rule correspondB with s. 88 of the 
Transfer of Property Act, excepting the words “-together with subsequent interest a,nd 
subsequent costs in sub-r. (1), which are new. See notes below under the hea 
“ Preliminary decree for sale.” 

Preliminary decree lor sale.— A suit for sale of mortgaged property can 
only be brought where the mortgage is an English mortgage or a simple mortgage, or 
where the property is subject to a charge within the meaning of s. 100 of the Transfer 
of Property Act (see r, 16 below). The preliminary decree to be passed in a suit for sale 
corresponds io the^reliminary decree in a suit for foreclosure in all respects except that 
instead of a direction providing for foreclosure, the decree contains a direction providing 
for sale of the mortgaged property. The notes therefore to r. 2 relating to the taking 
of accounts and the determination of principal, interest and costs apply equally to this 
rule. But there is this difference as regards interest, that while there is no provision made 
for interest subsequent to the date fixed for payment in the case of a decree for foreclosutB, 
the present rule expressly provides for such interest. This subject has already been 
dealt with in the notes to s. 34,“ Interest on suits for euforcement of mortgage, ” p.lOl 
and in the notes to r. 2 above, “ Interest subsequept to the date fixed for payment, ” 
p. 760. 

Form of decroc. — As to the form of a preliminary decree for sale, see 
Appendix T>, form No. 4. On referring to the form it will be observed that it does 
contain any declaration of personal liability of the defendant for principal, interests 
or costs. Such a declaration, in fact, ought not to be included in the decree for sale. 
If the sale-proceeds are not sufficient to pay the amount due to the mortgagee the 
mortgagee may apply for a decree against the mortgagor personally under r. 6 below 
(v). See Appendix D, form No. 11. 

Subsequent IncumbraocerB. — Eor the contents of a decree for sole in a suit 
by the first mortgagee (u?) see Appendix D, form No. 7. For the contents of a decree 
for sale in a suit by the second mortgagee, see Appendii B, form No. 8. 

( 9 ) Seefatmilama V. JEComaadarClOOT) 80 Mad. I (t«) See v. Tara Ohand (100«) 88 Oal. 

4.A4. I 92. Ill, 
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RIrhts of second mortgasoe in a suit for sale by first mortaagee,— 

M mortgages certain property first to A, and then to B, A sues M for a sale of the 
mortgaged property, making B a party defendant. In such a suit the only right of JB, 
the second mortgagee, is to redeem A*s mortgage or to receive his mortgage money or part 
of it out of the surplus sale proceeds after satisfaction of A’s mortgage. But he cannot, 
having regard to the prov^ions of the Code, claim the right to treat the suit brouglit 
by A, the first mortgagee, as dne for his benefit. It follows, therefore, that B could 
not insist upon a sale of tfie property if A’s claim is satisfied by M before sale. And 
it also follows that if a decree for sale is passed in A’s suit, B cannot claim to be entitled 
to a decree for sale of another property of M included in his mortgage. In either case, 
B must bring a separate suit for sale on his mortgage (:r). 

Power to decree sale In foreclosure-suit. — This power will generally 
be exercised where there are several mortgages of the same property. In such a case 
it is clear that the rights of the several mortgagees can be better adjusted by means of a 
sale. See Conveyancing Act, 1881 \4A and 45 Viet., c. 41, s. 25]. 

5. [New. Act 4 of 1882, S. 89-] (i) Where on or before 

the day fixed the defendant pays into 
Court the amount declared due as afore- 
said, together with such subsequent costs 
as are mentioned in rule 10, the Court shall pass a decree — 

(а) ordering the plaintiff to deliver up the documents 

which under the terms of the preliminary decree 
he is bound to deliver up, 
and, if so required, — 

(б) ordering hiiu to retransfer the mortgaged property 

as directed in the said decree, 
and also, if necessary, — 

(c) ordering him to put the defendant in possession of 
the property. 

(2) Where such payment is not so made, the Court shall, 
on application made in that behalf by the plaintiff, pass a 
decree that the mortgaged property, or a sufficient part thereof, 
be sold, and that the proceeds of the sale be dealt with as 
is mentioned in rule 4. 

Transfer of Property Act, S. 89 . — ^This rule corresponds with s. 89 
of the Transfer of Property Act except in the following particulars : — - 

1. The provision contained in sub-r. (1) for the passing of a decree in the case 
where payment is made in accordance with the terms of the preliminary 
decree is new. 


i»)^am^OJuMdray, NahapM (1010) 87 Cal. J iSlO) 42 ^^^90 


O. 34 , 

TTm 6 * 
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O. 34, r. 5. 2. By sub-rule (2) it is provided that the apx>li<3atioii which follows a preliminary 

decree for sale is not for an order for sale as it was in s. 89 of the Transfer 
of Property Act, but for a decree for sale. See notes below, “ Pinal decree 
for sede : Limitation.” 

3. The words “ to the plaintiff or ” which occurred in s. 89 after the word “ pays ” 

(see 1. 2 of this rule) have been omitted, ^ee notes below, ** Payment into 
Court ”, 

4. The words ” and thereupon the defendant’s right to redeem and the security 

shall both be extinguished,” which occurred at the end of s. 89, have been 
omitted (y). See notes tor. 1 above, “Consequences of non-joinder ”, p. 753. 

Final decree for sale : Limitation. — Where no payment is made by the mort- 
gagor of the amount due on or before the day fixed, the mortgagee may apply for a final 
decree for sale. The procedure prescribed by the Transfer of Property Act in suits for 
foreclosure, redemption and sale, was in the first place to pass a “ decree,** and then an 
” order absolute.** This phraseology gave rise to conflicting decisions. In some oases 
it was held that an application for an order absolute for sale under s. 89 of the Transfer 
of Property Act was an application to execute the decree^ and that the period of limitation 
was therefore three years from the date of the decree as provided by art. 179 of the Limit- 
ation Act of 1877 [Limitation Act, 1908, art. 182]. In other cases it was held that such an 
application was one to obtain a further decree, that the only article of the Limitation 
Act that could possibly apply to it was the general article 178 [now art. 181], that that 
article applied only to applications under the Code of Civil Procedure, and that there 
being no other article, there was no period of limitation for an application for an order 
absolute under the Transfer of Property Act, [It is interesting to note that the former 
view was taken by the Privy Council in cases under the Transfer of Property Act 
decided in 1914 (»)]. To put an end to this conflict of ecidsions it is no w provided that 
the application which follows a preliminary decree for sale is to obtain a decree for sale 
so as to bring it within the purview of art. 181 of the Limitation Act of 1908 [old art, 
178], And with the same end in view tl^e provisions as to mortgage suits have been 
removed from the Transfer of Property Act to the Civil Procedure Code, so that it is 
no longer possible to contend that these applications are not under the provisions of 
the Civil Procedure Code (a). The result is that an application for a final decree for 
foreclosure, sale, or redemption is now governed by the residuary article 181 of the 
Limitation Act, 1908, and the period of limitation is three years from the date on 
which the right to apply accrues (6). Where an appeal is preferred from the preli- 
minary decree, the right to make such an appUcation accrues not on the expiry of the 
time limited by the preliminary decree but on the date of the decree of the Court of 
appeal (c). Where a decree was passed before the new Code came into force, and the 
application for a final decree was made after the new Code came into force, it was held 
that “the right to apply ’’never having accrued to the decree-holder until the new 
Code conferred it upon him, the period of limitation under art. 181 did not begin to 
run until the new Code came into force, that is, until 1st January 1909 (d), 

(y) See Het Ram v. Shadi Lai (1918) 46 1. A, N. 473: Munna Lai v. Sarat Ohunder 

130, 40 All. 407. (1014) 42 I. A. 88 ; Subbalakthmi v. 

(z) Abdul Majid v. Jawahir Lai (1014) 86 All. Ramanujam (1018) 42 Mad. 62 [acknow- 

350 [P.0.1; Batuk Nath v. Munni ledgment under s. 10 of the Limitation 

Dai (1014) 86 All. 284, 41 I. A. 104, A^; Bala Ram v. Kanhai (1016) 1 Fat. 

followed in Muhammad v. Abdul Karim L. J. 364. 

X 16) 80 Mad. 644. {o) Qajadhar v. Kiahan (1017) 80 All, 641, 

k Ohand v. Sarat Chunder (1011) overruling Madho v. Nihal (1916) 88 All. 

88 Cal. 018, 021-022, aflmd. sub-nominee 21 ; Nitam-ud^din v. Bohra (1018) 40 AU. 

Munna Lai v. Sarat Chunder (1014) 42 208, 

I. A, 88 42 Cal. 776. (d) Nar8ingr€to v. Banda (1018) 42 Bom. 809. 

(b) Datto V. Shankar (1013) 88 Bom 82: Beni See also Keahaweearindra v. Rani Daben- 

Singh V. Berhamdao (IQlb) 10 O. W. dra (1018) 4 Pat. L. J.218. 
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Payment Into Court.— Under s. 89 of theTransfer of Property Act, the defendant Q. 3fl* T. 5 
may pay the amount to the plaintiff or into Court. Under the present rule f sub -r. (l)]the 
payment has to be made into Court. If the money is not paid into Court, there is to be 
a decree for sale. If any payment is made out of Court or the decree is adjusted in part 
and the payment or adjustment is certified under O. 21, r. 2, credit should be given to 
the defendant in respect thereof (e). 

5ub-rule (a); Whero such payment Is not so made.** — Sub-r. (2) provides 
that where the mortgagor does not pai/ into Court the amount payable by him, the Court 
shall pass a final decree for sale. This gives the Court no option in the matter and if 
payment has not been made into Court on or before the fixed date, the Court must pass 
a final decree for sale. The result is that if no payment is made into Court and the 
mortgagee applies for a final decree for sale, the Court must pass such a decree though it 
may be proved that the mortgagee had after the preliminary decree and before the 
application for a final decree agreed to take over a portion of the mortgaged property 
in satisfaction of the debt. Sub-r. (2) recognizes no settlement except by payment into 
Court (/). 

Enlaripement of time.- — This rule does not contain any provision such as is 
to be found in rr. 3 and 8 enabling the Court to extend the time for payment. This 
being so, when the money is not paid by the mortgagor by the day fixed in the decree, 
he cannot obtain an extension of the time for payment (g). But though the Court cannot 
extend the time for payment, the mortgagor is entitled to have the sale stopped under 
O. 21, r. 69, by payment of the amount due and costs at any time before sale {h), and, 
if the property is sold, to recover it back by making the deposit required under O. 21, 
r. 89 (t). The reason is that the provisions of the Code relating to the execution of decrees 
apply to sales under mortgage decrees. This was the view taken by the High Courts of 
Bombay, Madras and Allahabad in the cases just cited. On the other hand, it was held 
by the Calcutta High Court that the sections of the Code relating to execution did not 
apply to sales under mortgage decrees ( j ). To negative the view taken by the Calcutta 
High Court, the sections of the Transfer of Property Act relating to decrees in mortgage 
suits have been transferred to this Code. 

Effect of sale under niortg:ag:e decree. — By a sale of property in execu- 
tion of a decree for the payment of money, the interest of the judgment-debtor alone 
passes to the purchaser (k). By a sale of mortgaged property in execution of a decree 
for sale of such property, the interest both of the mortgagor and mortgagee passes to 
the purchaser (Z). See notes to r. 1 above under the head “ Consequences of non- 
joinder, *’ p. 753. 

Injunction restralnln^r niortgag:or from receiving Incomeof mortgaged 
property.— After a final decree for sale is passed, it is not competent to the Court 
to restrain the mortgagor from receiving the income of the mortgaged property, merely 
because the property, when sold, may not realize a sufficient sum of money to satisfy 
the mortgage claim (m), "" 


(«) Singa Raja v. Psthu Raja (1918) 42 Mad. 
61 ; JttgeshuHtr v. Jagatdhari (1917) 
2 Pat. li. J. 688. 

(/) Das v. J^athu Mol (1918) PunJ. 

^c. No. 12. p. 47. 

(9) ranimfw v. Oajanan (1900) 24 Bom. 800. 

(K) HaHoa Rai v. Rameahar (1898) 20 All. 364 ; 
Jafa Ram v. Chunni Lai (1897) 19 All. 
206 ; Bibijan v. Saeki (1904) 31 Cal. 
81^A[ii4*^§S4?*^” (1908) 

(i) Sea Ttrunial v. Syad DoitagMH (1899) 


22 Mad. 286 ; MaUikarjunadu v. lAnga 
murti (1902) 26 Mad. 244; Kriahnaji 
V. Mahadev (1001) 26 Bom. 104. 

PravMUha Chandra v. Khetra (1902) 29 Oal, 
661. 

(k) See notes to O. 21, r. 94. 

(/) Maganlal v. Shakra (1898) 22 Bom. 946 : 
Desai Lallubhai v. Mundaa (1896) 20 
Bom. 390: Perumal v. Kaveri (1868) 
16 Mad. 121. 

(m) Mohammad Inamullah v. Narain (1916) 
87 All. 428. 
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O. 34» Appeal . — Under the present Code, a party aggrieved by a preliminary decree passed 

rr. 5* 6. under r. 4 of this Order may appeal from it ; if he does not appeal from it, he is pi^luded 
from disputing its correctness in an appeal which may be preferred from the final decree 
passed under this rule [s, 97], “ Even under the old Code the correctness of the decree 

under section 88 of the Transfer of Property Act [now 0. 34, r. 4] could not be questioned 
in an application for an order absolute under section 89 [now 0. 34, r. 6J or in an appeal 
from an order absolute made on such an application ” (n). See notes above, “ iElnal 
decree for sale : limitation,** p. 766. 

An adjudication dismissing an application under this rule for a final decree for sale 
is not an order under s. 47, but a decree and is appealable as a decree under s. 96 (o). 

Dekkhan Agriculturists Relief Act 17 of 1879. — As to the applicability of 
this rule to cases under the above Act, see the undermentioned case (p). 

Costs ordinarily recoverable from mortgaged property. — In a mortgage 
decree for sale costs are part of the amount due upon the mortgage and are recoverable 
from the mortgaged property, and not personally from the mortgagor unless the decree 
itself so directs (g). 

6. \New. Act 4 of 1882, S. 90.] Where the net pro- 
ceeds of any such sale are found to be 
insi^cient to pay the amount due to the 
plaintiff, if the balance is legally recover- 
able from the defendant otherwise than out of the property 
sold, the CoTirt may pass a decree for such amount. 

Decree against mortgagor personalljr.— Where after the sale of the mort- 
gaged property, there is still a balance due to the mortgagee and that amount is legally 
recoverable from the mortgagor, the mortgagee can ask for and obtain a decree under 
this rule for realization of the balance from other properties of the mortgagor (r), A 
decree under this rule is a decree to be passed in the original suit and not in a fresh 
suit (5), The object of the rule is to obviate the necessity of the mortgagee having to 
bring a fresh suit to recover the balance (0- Such a suit, in fact, could not be brought 
except where the mortgagee had reserved his right to do so with the leave of the Court 
under O. 2, r. 2 («). In several cases decided under the corresponding s. 90 of the 
Transfer of Property Act, it was held by the Indian Courts that a personal decree for 
the balance should not be passed until after the mortgaged property had been sold 
and the proceeds found insufficient to pay the mortgage-debt ; in other words, that 
a Court could not while passing a decree for sale imder s. 88 of that Act (now r, 6) 
pass a personal decree for the balance and that a personal decree could only be passed 
when the proceeds were found to be insufficient to satisfy the mortgagee's claim 
(t?). In a recent case, however, the Judicial Committee held that a decree for 
sale under s, 88 (now r. 4) could validly provide that if the proceeds of sale were not 


(n) Murlidhar v. VUhnudas (1916) 40 Bom 

321, 827. 

(o) Subbalakthmi v. Ramanujam (1918) 42 Mad. 

62 • 

p) Kathinath v. Bama (1916) 40 Bom. 492. 

q) MatukdhaH v. Ramda» (1916) 2 Fat. L. J. 

61; Dambar Singh v. K<Uyan Singh (1917) 
40 All. 109; Maqbul v. LaUa (1898) 
20 All. 628. 

(r) Sonatun Shah v. Ali Ntwaz (1889) 16 Gal. 
428. 

(«) Baj Singh v. Parmanand (1889)11 All. 486: 
Mntaheb v. /naya^tO-MA (1892) 14 All. 


613. 

(0 Mallikarjunadu v. Lingamurti (1902) 26 
Mad. 244, 286. 

ftt) Ibid, p. 287. 

(v) Lai Baharg Singh v, HabUmr Bahman (1899) 
26 Cal. 166; Bam Randan v, Indta 
Narain (1906) 88 Oal. 890; Damodar 
V. Vyanku (1907) 31 Bom. 244 ; Badri 
DOi y. Jnayat Khan (1900) 22 All. 404 ; 
Aiyatamier v. VenkatachOa (1917) 40 
Had. 989, QMiKoHmuUa v. Mirza 
Muhammad (1918) 8 Fat. L. J, 649. 
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suffiofent tfO pay the mortgage-debt, the mortgagor should pay the balanoe personally O. 34 % T. 6» 

though the personal decree could not be executed until after the sale had failed to 

satisfy the debt (to). There is no reason why the same interpretation should not be 

put upon the present rule. The addition of the words “ found to be ” in the present 

rule do not affect that interpretation {low)^ It seems, however, from two Forms 

relating to mortgage suits, namely. Form No. 45 in App. A [form of plaint] and Form 

No. 4inApp. D [form of dooreel that the Legislature intended that a decree for sale 

imder r. 4 should not contain a direction that the balance should be recovered from 

the mortgagor personally and that the decree should merely reserve to the plaintiff 

liberty to apply for a personal decree under this rule if the proceeds were found 

insufficient to pay the mortgage-debt. 

It has been stated above that a personal decree cannot be obtained under this rule 
unless all the properties directed to be sold under rr. 4 and 5 have been sold. There may . 
nowever,be oases in which some of the properties comprised in the decree for sale could 
not be sold without any default on the part of the mortgagee; in such a case the fact that 
all the properties have not been sold does not disentitle the mortgagee to a personal decree. 

It is only if the Court is satisfied that the properties which were included in the decree, 
and which could not be sold in pursuance of the decree, were in fact not sold owing to 
some action or default of the mortgagee so as to inform on the mortgagor a personal lia- 
bility to which otherwise he •would not have been liable, that the mortgagee would be 
debarred from obtaining a decree for personal liability under this rule (j:;). It has simi- 
larly been held that the omission to include in the plaint a portion of the mortgaged 
property does not debar the mortgagee from obtaining a personal decree under this rule 
provided the omission was not intended to prejudice, and has not prejudiced the mort- 
gagor Oj) 

Where net proceeds of ** any such sale** are found Insufficient. — The 

expression any such sale ” refers to a sale under a decree absolute passed under r. 5 
above. It therefore follows that a personal decree under this rule can only follow 
ttie mortgage-decree under which the sale is held. Therefore, if a sale has taken place 
under- a decree on a prior mortgage, that would not entitle a subsequent 
mortgagee, who has also obtained a decree for sale, to apply for and obtain 
a decree under this rule. The reason is that the sale was not held under his 
decree {z). Similarly, where a‘ person holding two mortgages over the same 
property brings two suits on those mortgages and obtains two decrees, and 
the mortgaged property is sold under one of those decrees, the fact that the sale 
proceeds, after discharging that decree, are not sufficient to pay the amount due under 
the other decree, would not entitle him to apply for and obtain a personal decree under 
this rule for the balance due under the other decree. The reason is that the property 
was sold, not under that, but under the first decree (a). 

** Amount due**’ — A personal decree under this rule can only be passed where 
the net proceeds of the sale are insufficient to pay the amount due to th.o mortgagee. The 
expression “ amount due ” includes costs (6). It also includes, when a puisne mortgagee 
is plaintiff, the amount paid by him in satisfaction of prior mortgages (c). 


(w) Jenna Bahu v. Parmeahwar (1019) 4 5 

I. A, 294. 

(MJW) (1910)40 X, A, 204. 298, line 13, Bupra. 

(aj) Satiah Banjan v. Mercantile BarJc of India^ 
(1917) 45 Cal. 702; Ram Ranjan 
V Indra Narain (1906) 33 Cal. 890 ; 
Badri Das v. Inayat Khan (1900) 22 
/..X ^ explained in 46 Cal. 702, 716- 

m Gopal V. Baikuniha (1917) 2 Pat. L. J. 638. 


49 


(z) Badri Dos v.Inayat Khan (1900) 22 AH. 104. 

(а) Bulaki Daa v. Secretary of State (1909) 

31 All. 371. 

(б) KarruUamma v. Komandur (1907) 30 Mad. 

464 ; Raj Kumar v. Sheo Naraman (1908) 
85 Cal. 481 ; Maqbul v. Lalta (1898) 20 
All. 623. 

(e) AH Jan v. Mariam Bibi (1904) 20 All, 93. 
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O. 34, “Legally recoverable.”'— No decree can be passed for the balance under 

rr. 6. 7 this rule unless the balance is legally recoverable* The balance would not be legally re- 
coverable if, where the plaintiff was relying on his personal remedy against the defen- 
ds nt, his suit for the x>«rsonal remedy was barred by limitation, that is, if the suit were 
brought after the expiration of six years from the due date of payment (d). Thus if 
the suit for sale is brought more than six years after the due date of payment, no 
decree can be passed under this rule for the balance. But if the suit for sale 
is brought within six years from the due date of payment, a personal decree may 
be passed for the balance, though the application under this rule is made more 
than six years after the due date of payment (e), provided it is made within three 
years from the date when the proceeds of the sale are found to be insufficient to 
pay the amount due to the mortgagee [Limitation Act, 1908, art. 181](/). The view 
taken by the Calcutta High Court in the undermentioned case {g) that there is no period 
of limitation for an application under this rule can no longer be treated as good law 
since the decisions referred to in the notes tor. 6 above under the heading “ Final 
decree for sale : limitation ” on p. 766 above. 

** Legally recoverable from the defendant otherwise than out of the 
property sold.” — ^These words mean, by way of illustration, that the balance 
must be a balance which the mortgagee is not precluded by the terms of the mortgage 
from realizing otherwise than out of the property sold (A). See s. 68 of the Transfer 
of Property Act, 1882. 

Personal covenant to pay. — ^The mere fact that there is no personal 
covenant to pay the mortgage-money is no bar to the mortgagee obtaining a personal 
decree under this rule against the mortgagor (i). 

Personal liability of purchaser from mortgagor. — The transferee of 
the equity of redemption in mortgaged property who has agreed with the mortgagor to 
pay to the mortgagee the amount due to him, is not a person from whom “the balance “ 
is legally recoverable within the meaning of this rule, there being no contract between 
him and the mortgagee. Hence no personal decree can be passed against the transferees 
under this rule at the instance of the mortgagee O'). 

Costs against puisne mortgagee.^ — A prior mortgagee is not entitled to a 
decree under this rule against a puisne mortgagee for the amount of his costs. The' 
present rule does not apply to such a case {k). 

Insolvency of mortgagor. — ^No decree can be passed under this rule against 
an insolvent mortgagor (Z). See Provincial Insolvency Act, 1907, s. 16. 

Limitation. — See notes above, “ liegally recoverable,” 

Appeal.— An appeal from a decree under this rulelies to the District Judge and 
not to the High Court notwithstanding that the decree be for a sum exceeding 
Kb. 5,000, if the original mortgage suit was valued at less than Rs. 5,000 (m). See 
notes to 8. 96, “ Forum of appeal,” p. 246 above. 

(d) Limitation Act, art. IIQ \ MusahehZaman (a) Biswambhar v. Ram Sundar (1914) 42 

V. Inayat-ul^lah (1892) 14 AU. 618, 618 ; Cal. 294. 

Ram Din v. KaUea (1885) 7 All 502; (^) Muidheh Zaman v. Inayat-uhlah (1892) 

12 I. A, 12 ; MiUer v. Runga Nath 14 All. 618, 518. 

(1886) 12 Cal. 889 ; Chdam Hussein v. (<) Jangi Singh v. Ohandar Mol (1908) 30 All. 

Mahamadalli (1910) 84 Bom. 640; 888. 

Mahrand v. Kallu (1919) 41 All. 681. (J) Jamna Das v. Ram Autar (1911) 34 All. 03. 

(e) Bamid^ud~din y, Kedar Nath (1898) 20 All. [P. 0.) affirming (1909) 81 All. 362. 

886 ; Chattar Mol v. Thakure U898) 20 (k) Ram Lai v. Sil Chand (1901) 28 All. 439; 

All, 612 ; Jangi Singh v. Chandar Mol Mata Amber v. Sri Dhar (1904) 26 AH. 

(1908) 80 All. 388 : Rahmat Karim v. 607. 

Abdui KaHm (1907) 84 Cal. 672. (t) Mamraj v. BHj Lai (1911) 84 All 106. 

(f) Muhammad v. Alim-un-Nissa (1018) 40 (m) Badr-un-Nissa v. Shankar (1919) 41 AH 

All. 661. ‘ 884, 
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7. [New. Act 4 of 1882, s. 92.] In a suit for redemp- 34,.r. 7 

Prellminftry doore6 lure- tlOD, if tllG pldilUtl^ SUCCOcds, tllG OoUXt 

domption-suii. shall pass a decree — 

(а) ordering that an account be taken of what will be 

due to the defendant for principal and interest 
on the mortgage, and for his costs of the suit 
(if any) awarded to him on the day next herein- 
after referred to, or 

(б) declaring the amount so due at the date of such 

decree, 

and directing — 

(c) that, if the plaintiff pays into Court the amount 

so due on a day within six months from the 
date of declaring in Court the amount so due, 
to be fixed by the Court, the defendant shall 
deliver up to the plaintiff, or to such person as 
he appoints, all documents in his possession or 
power relating to the mortgaged property, and 
shall, if so required, retransfer the property to 
the plaintiff free from the mortgage and from 
all incumbrances created by the defendant or 
any person claiming under him, pr, where the 
defendant claims by derived title, by those 
under whom he claims, and shall, if necessary, 
put the plaintiff in possession of the property, but 

(d) that, if such payment is not made on or before 

the day to be fixed by the Court, the plaintiff 
shall (unless the mortgage is simple or usufruc- 
tuary) be debarred from all right to redeem 
or (unless the mortgage is by conditional sale) 
that the mortgaged property be sold. 

Preliminary decree for redemption. — This rule, excepting cl. (d), corresponds 
with r. 2 above which relates to a preliminary decree for foreclosure. The notes to that 
rule on p. 757 a.hove Apply muiatis mutandii to thia riilo. For the form of a preliminary 
decree for redemption, see Appendix D, form No. 5. 

5ub-rule (c) : ''pays into Court the amount due on a day within six 

monthfl*' . — If no day is fixed in the decree for payment, the period of limitation for 
execution of the decree is governed by art. 182 of the Limitation Act, 1908, that is, three 
years from the date of the decree (n), 

dub-rule ( d ). — See notes to r. 2 under the heads, “ Right to foreclosure or 
sale ** and “ Right to redemption,’* p. 767 above. 

(n) JV^arain Das v. Udham Singh (1013) PunJ. Rec. no. 68, p. 264. 
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O. 34, r. 8, 8. \New. Act 4 of 1882, s. 93.] (1) Where on or be- 

fore the day fixed, the plaintiff pays into 
'ede'ap- Court the amount declared due as afore- 
said, together with such subsequent costs 
as are mentioned in rule 10, the Court shall pass a decree — 

(а) ordering the defendant to deliver up the docu- 

ments which under the terms of the preliminary 
decree he is bound to deliver up, 

and, if so required, — 

(б) ordering him to re-transfer the mortgaged property 

as directed in the said decree, 

and, also, if necessary, — 

(c) ordering him to put the plaintiff in possession of 
the property. 

(2) Where such payment is not so made, and the mort- 
gage is not simple or usufructuary, the Court shall, on ap- 
plication made in that behalf by the defendant, pass a decree 
that the plaintiff and all persons claiming through or under 
him be debarred from all right to redeem the mortgaged pro- 
perty and also, if necessary, ordering the plaintiff to put the 
defendant in possession of the property. 

(3) On the passing of a decree under sub-rule (2) the 
debt secured by the mortgage shall be deemed to be discharged. 

(4) Where such payment is not so made, and the mort- 
gage is not by conditional sale, the Court shall, on application 
made in that behalf by the defendant, pass a decree that the 
mortgaged property or a sufficient part thereof be sold and 
that the proceeds of the sale (after defraying thereout the 
expenses of the sale) be paid into Court and applied in pay- 
ment of what is found due to the defendant, and that the 
balance (if any) be paid to the plaintiff or other persons entitled 
to receive the same : 

Provided that the Court may, upon good cause shown 
and upon such terms (if any) as it thinks fit, 

power to enlarge time. from time to time, postpone the day 
fixed for payment. 
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Sub-rule (1) : decree for mortsfagor.-— Sub-rule (1) of this rule corresponds 
with sub-rule (1) of rules 3 and 6. See notes to rules 3 and 6. Where the amount de- 
clared due in a decree for redemption is paid by the mortgagor into Court, the mortga- 
gor does not lose his right'to a decree under sub-rule (1), because he has attached and 
withdrawn from Court a portion of the sum so paid in execution of that portion of the 
decree which awarded him costs against the mortgagee (o), 

3ub-rule(aj: decree for foreclosure. — ^The mere fact that the preliminary 
decree for redempf'ion does not contain a direction for foreclosure or sale in default 
of payment on the day fixed does not disentitle the mortgagee to a decree for foreclosure 
or sale as the case may be. The omission of the Court to draw up the proper decree 
imder r. 7 does not deprive the mortgagee of the relief provided by this rule (p). The 
decree for foreclosure or sale under this rule should be passed by the Court which passed 
the preliminary decree for redemption, notwithstanding that the latter decree has been 
varied by the appellate Court (r?). 

Final decree. — See notes to r. 5, “ Final decree for sale : Limitation ” p. 766 
above. 


Application for sale by n]Ortg:agor. — There is nothing to preclude a mortgagor 
in a suit for redemption of a mortgage in which he fails to pay the mortgage amount 
according to the decree, from himself applying for a decree for sale. Sub-rule (4), while 
enabling the mortgagee [defendant] to apply for such a decree, does not take away the 
right of the mortgagor to ask for such a decree. If it were otherwise, a mortgagee may not 
apply for sale, in which case the relation of mortgagor and mortgagee would continue 
until the mortgagee chose to apply for sale (r). • 

Discharge of debt. — See notes to r. 3 under the same head on p. 763 above. 

Power to enlarge time. — The proper Court to which the application for 
enlargement of time should be made is the Court of first instance even though the decree 
for redemption was passed by the Court of Appeal (s). See notes to r, 3 under the same 
head on p. 763 above. See also notes to s. 148. 

The proviso as to enlargement of time applies even if the suit is originally one for 
sale, provided the decree provides not only for sale, but for redemption of a prior mort- 
gage. A mortgages his property first to B, and then to O. (7 sues A and B for a sale 
of the property. A decree is passed providing for redemption of B*3 inortgage by C, and 
for sale. The decree is a decree for redemption as between B and C, and the Court may 
allow further time to G for redemption upon good cause shown {t). 

Appeal. — ^An appeal lies from an order under this rule refusing to extend the time 
for the payment of mortgage-money [O. 43, r. 1, cl. (o) ]. But no appeal lies from an 
order extending the time for payment (w). 


9 . INew.l Notwithstanding anything hereinbefore 
contained, if it appears, upon taking the 
Decree where nothing Is account referred to in rule 7, that nothing 
g^eehas bren’wc^d!^ is due to the defendant or that he has been 
overpaid, the Court shall pass a decree 
directing the defendant, if so required, to retransfer the 


(o) Parmanand v. Lokman D(u (1905) 27A11. 392. 

(p) Murlidharv, Parsharam (1901) 25 Bom. 101, 

(j) Venkoia v. (1900) 23 Mad. 621; 

y. Ohunni Lai (1901) 23 

(lO Qovin^ V. pMiran (1911) 36 Mad. 82. 


(«) Ram Dhani v. Lalit Singh (1909) 31 All. 
828; Dharmarajav. Sriniva$a (1916) 89 

Mad. 876 ; Beni Prasad v. Harmm Das 
(1917) 39 AH. 396. 

(0 Kalian v. Sadho Lai (1912) 36 All. 11®. 

(u) Dharmaja v. Srinivasa (1916) 89 Mad. 876. 


0/34, 
rr. 8, 9 . 
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O. 34 , property and to pay to the plaintifE the amount which may 
rr. 9-12. be found due to him ; and the plaintifE shall, if necessary, be 
put in possession of the mortgaged property. 

This rule is new. It provides for cases where nothing is found due to the mortgagee 
and for oases where the mortgagee has been overpaid as may well happen where he is in 
possession. There was no such provision in the Transfer of Property Act, but the practice 
followed under that Act was the same as that prescribed by this rule (v). 

10. [New. Act 4 of 1882, s. 94. ] In finally adjusting 
Cost* 01 mortgagee robM- the amount to be paid to a mortgagee in 

quenttodeeree. case of R foreclosuTe or sale or redemption, 

the Court shall, unless the conduct of the mortgagee has been 
such as to disentitle him to costs, add to the mortgage-money 
such costs of suit as have been properly incurred by mm since 
the decree for foreclosure or sale or redemption up to the 
time of actual payment. 

Cost subsequent to decree. — This rule provides for costa incurred by the 
mortgagee subsequent to the decree. See the first part of rr. 3, 6 and 8. 

11. [New."] Where property is mortgaged for suc- 

cessive debts to successive mortgagees, any 
Bight 01 meane mortgages mesne mortgagee may institute a suit to 
to redeem and lorecioae. redeem the interests of the prior mort- 
gagees and to foreclose the rights of those 
that are posterior to himself and of the mortgagor. 

This rule is new. It has been inserted in compliance with the suggestion of the 
Judicial Committee in the undermentioned case («?). 

12. [New. Act 4 of i88a, s. 96 .] Where any property 

the sale of which is directed tmder this 
Sale Of property Bubjeot Order is subject to a prior mortgage, .the 
to prior mortgage. Couct may, with the consent of the prior 

mortgagee, direct that the property be 
sold free from the same, giving to such prior mortgagee the 
same interest in the proceeds of the sale as he had in the pro- 
perty sold. 

Sale of property free from prior mortgrage. — ^A puisne mortgagee may 
sue^for foreclosure or sale without malting the prior mortgagee a party to the suit [see 
the Explanation to r. 1]. In such a case, as also where the prior mortgagee is joined 
as a party and his mortgage is admitted (x), the prior mortgagee may consent to the 
property being sold free from his mortgage, in which case he acquires the right to have 
bis daijn satisfied first out of the proceeds of the sale of the mortgaged property [see r. 
13 below]. 


(v) See Kachu v. LaJuhmantingh (1901) 26 
Bom. 115; Vinaydk v. (1902) 

2eBom.e61. 


(it) Qopi Narain Khaitna v. BamidhOf^ (1906) 
27 All. 826, 82 1. A. 128. 

(«)‘ 8riniva$€t v. TammitMiai (IMS) 29 Mad. 84. 
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Where the prior mortgage is a usufructuary mortgage.— A holds O. 34, 
two mortgages on the satae property, the first a usufructuary and the second a simple rr# 12 , 13 
mortgage. Can A sue for sale of the mortgaged property on the simple mortgage free 
from the usufructuary mortgage, and claim to be paid otU of the sale proceeds the amount 
due upon the usufructuary mortgage under this and the next rule f Yes according to the 
Madras rulings (y). No, according to the Allahabad rulings unless the two mortgages 
are in favour of different persons (»), 

It has been held by the High Court of Patna that where a person holds two mortgages 
on the same property, the first a usufructuary and the second a simple mortgage, he is 
entitled to sue for sale of the mortgaged property on the simple mortgage subject to his 
prior usufructuary mortgage, and, ftirther, he is entitled to have the prior mortgage 
notified at the sale in execution of the decree obtained on the subsequent mortgage for 
the information of bidders at the sale though he did not mention the prior mortgage in 
his plaint. The omission to mention the prior mortgage in the plaint does not preclude 
her from keeping alive that mortgage by notifying it at the sale (a). 

18. [New. Act 4 of 1883 , s. 97 .] (1) Such 

Application of proceed,. shall bc brought iuto Couxt and 

applied as follows : — 

first, in payment of all expenses incident to the sale 
or properly incurred in any attempted sale ; 

secondly, in payment of whatever is due to the prior 
mortgagee on account of the prior mortgage, and 
of costs, properly incurred in connection there- 
with ; 

thirdly, in payment of all interest due on account of 
the mortgage in consequence whereof the sale was 
directed, and of the costs of the suit in which the 
decree directing the sale was made ; 

fourthly, in payment of the principal money due on 
account of that mortgage ; and 

lastly, the residue (if any) shall be paid to the person 
proving himself to be interested in the property 
sold, or if there are more such persons than one, 
then to such persons according to their respective 
interests therein or upon their joint receipt. 

(2) Nothing in this rule or in rule 12 shall be deemed 
to affect the powers conferred by section 67 of the Transfer 
of Property Act, 1882. 

(») 5a»va*am< v. 5«ftfrttroi/a(1907) 80 Bfiid. 408. I (a) Jagsmath v. Mohra Kuvar (1916) 2 Pat. 

(<> Bhagtoan Dus ▼. Bhawuni (1004) 26 AU. 14. | L, J. 118. 
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O. 34, Application of proceeds. — Compare b. 73, proviso (o), which relates to sabse- 

l*r. 13, 14. and not prior incumbrances. See notes to s, 73, “ Clauses (a), (b) and (o),” on 

p. 203 above. 

Whatever Is due to the prior morts:as:ee. — ^This includes interest on the 
mortgage up to the date of the confirmation of the sale (6). 

“ Persons interested in the property sold.’’ — ^It is provided by the last 
clause of sub-r. (1) that the residue of the sale proceeds should be paid to ** jpearaona 
intereated in the property aold,^' This expression includes subsequent incumbrances (c)- 
But it does not include unsecured creditors who cannot be said to be interested in the 
property sold ; they are at liberty, however, to enforce their claims against any 
surplus payable to the mortgagor (d). 

Usufructuary mortgage. — See notes to r. 12 above. 

14 . {New. Act 4 of 1883, S. 99.] ( 1 ) Where a mort- 

gagee has obtained a decree for the pay- 
suit for sale necessary (or mcut of money ux Satisfaction of a claim 
s arising under the mortgage, he shall not 

be entitled to bring the mortgaged property 
to sale otherwise than by instituting a suit for sale in enforce- 
ment of the mortgage, and he may institute such suit notwith- 
standing anything contained in Order II, rule 2. 

(2) Nothing in sub-rule (1) shah apply to any territories 
o which the Transfer of Property Act, 1882, has not been 
extended. 

dcope and object of the rule. — ^This rule corresponds with s. 99 of the Transfer 
of Property Act except that the words “ a claim arising under the mortgage ** have 
been substituted for the words “ any claim, whether arising under the mortgage or not.*’ 
The effect of this alteration is to confine the operation of the present rule to cases where 
a mortgagee has obtained a i>ersonal decree against the mortgagor on. the mortgage-debt 
In such a case the rule provides that the mortgagee shall not be entitled to bring the 
mortgaged property to sale in execution of the decree : he can have the property sold only 
by instituting a regular auit for sale (c) and obtaining a decree for sale under rules 4 and 
5, It is clear that where a mortgagee brings a regular suit for sale, and a decree is passed 
in such suit, what would be sold is the mortgaged property free from the mortgage ; 
while in the other case where the suit is not for sale, but on the mortgage -debt only 
•what would be sold is the mortgaged property subject to the mortgage, in other words 
it is only the mortgagor’s equity of redemption that would be sold. The object of the 
present rule is to prevent mortgagees from suing their mortgagors on the mortgage-debt 
as such and in execution selling the bare equity of redemption, thereby depriving the 
mortgagor of the Tight of redemption that would be given to him by the decree for sale(/) 
[see r, 4 above]. A mortgages his property to j5 to secure repayment of Rs. 5,000* 
B sues A to recover Rs. 5,000, and obtains a personal decree against A, B then applies 
for attachment and sale of -4 *b interest in the mortgaged property in execution of the 
decree. The property may be attached, for there is nothing in this rule to bar the 

(M Benoda v. (1910) 16 0. W. N.788. U) See Transfer of Property Act, 1882, b.67. 

(c) See Padmanabh ▼. Khemu (1894) 18 Bom. m See Syad Emam v. Bai Coomar Dose 

884, 687-888. (1876) 28 W. B. 187; Khiaradtnal v," 

(<0 Padmanabh v. Khemu (1894) 18 Bom. 884. Z>aim (1905) 82 Oal. 296, 82 I.A. 28. 





APPLICATION OF PROCEEDS. 


777 


attachment {g), but the sale must be refused under this rule. B cannot bring the pro- O. 34* T. 14* 

perty to sale except by means of a regular suit for sale. Suppose now that B sues A 

on a debt unconnected with the mortgage, and obtains a decree against A, Is he entitled 

to have A'b interest in the mortgage sold in execution of such decree ? Yes, for the 

rule only precludes B from bringing the mortgaged property to sale in execution of a 

decree for the payment of money in satisfaction of a claim arising under the mortgage. 

Under s. 99 of the Transfer of Property Act, however, B could not bring the mortgaged 
proi)erty to sale even if the decree was for a debt unconnected with the mortgage-debt {h). 

The provisions of that section were sweeping ! they precluded a mortgagee from bringing 
the mortgaged property to sale in execution of a decree for the satisfaction of any claim 
whether arising under the mortgage or not. It may here be stated that the present rule is a 
rule of procedure, and not a rule of substantive law ; it has, therefore, a retrospective 
operation {i). 

Effect of sale made In contravention of the rule. — It was at onetime 
thought that a sale made in contravention of this rule was absolutely void {j) and that 
the purchaser at such sale was not therefore entitled to recover possession from the mort- 
gagor (k), and that if he did acquire possession, he was bound to account for the rents 
and profits realized from the mortgaged property during the term of his possession {1). 

But this view is no longer tenable, and it has been held in recent cases that a sale in 
contravention of this rule is not void, but voidable at the instance of the mortgagor or 
other persons interested in the equity of redemption (m). The sale, in other words, is valid 
until it is set aside. The procedure to sot aside the sale is by way of application under 
s. 47 ; a separate suit is barred under that section. The application must bo made before 
confirmation of the sale unless the applicant proves that owing to fraud or other reasons 
he was kept in ignorance of the sale proceedings preliminary to sale. The sale cannot 
be s^t aside after it is confirmed by the Court (n). Nor is it open to the mortgagor after 
confirmation of the sale to redeem the mortgage, whether the property has been purchased 
by a third person (o) or by the mortgagee himself (p). 

“ Decree”. — An order directing a person who has stood surety on behalf of a 
judgment-debtor for the performance of a decree to pay the amount specified in 
the surety bond is not a “ decree ” within the meaning of this rule. It is therefore 
competent to the decree-holder to have the property secured by the bond for the perform- 
ance of the decree sold in execution under s. 145 without instituting a regular suit for 
sale (q), 

“Decree for the payment of money in satisfaction of a claim arising 
tinder the mortgage.” — This rule does not apply unless the decree obtained by the 
mortgagee is “for the payment of money in satisfaction of a claim arising uTuler the mort- 
gage^\ The “mortgage” referred to in this rule must be a mortgage existing prior 
to the date of the decree, and not one created by the decree [ills. (l)and(2)]. Further, 
it must be a subsisting mortgage, and not one which by reason of the efiflux of time ot 
any other like circumstance has ceased to be enforceable at law [ill. (3)]. 


(s') VhuTidra Nath v. Burroda (1896) 22 Cal. 
813: NaihxtJbhai v. Bai Ujam (1908) 32 
Bom. 206. 

Xh) Tarak Nath v. Bhubaneswar (1914) 42 Cal. 
780, 

(i) Bai Oanga v. Rajaram (1911) 36 Bom. 248. 
(i) Sheodeni v. Ram Satan (1899) 26 Cal. 164; 
Sonu Sing v. Behari Sing (1906) 38 

Cal. 288 ; Vigneswara v. Bapayya (1893) 
16 Mad. 435. 

ik) Basiruidi v. KaUas (1906) 83 Cal. 113. 

(0 Shib Das v. Kali Kumar (1908) 80 Cal. 463. 
(m) Kfyiarajmal v. Daim (1905)82 Oal. 296. 32 
I. A. 23 ; Ashutosh v. BehaH Lai * (1908) 
W Oal. 61 ; Muhammad AbdtU v. Dilsukh 
Rai (1006) 27 AU. 617 ; KUhan Lai v. 


Umrao Singh (1908) 30 All. 146. 

(n) Ashutosh v. Behari LaX (J908) 35 Cal. 61; 

Kishan Lai v. Umrao Singh (1908) 30 
All. 140; /zAuyan V. /z*uuan(190y 30 
Mad. 813 ; Mehr Bakhsh v. Sanjhe Khan 
(1910) Punj. Rec. no. 18, p. 44; Bhai- 
ehand v. Ranchhoddas (1920) 22 Bom. L, 
B. 670. 

(o) Izhuvan v. Izhuvan (1907) 30 Mad. 813. 

(p) Dharnikota v. Budharazu (1907) 30 Mad. 

362; Lai Bahadur v. Abharan (1914) 37 
All. 105 [F. B.l; Pandit Sheo Narain v. 
Ram Jatan (1917) 2 Pat. L. J. 687. But 
see Martand v. Dhondo (1899) 22 Bom.624. 
(<>) Oanga Deo v. Joti Lai (1917) 2 Fat. 
L. J. 197. 
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lUuairatioTM, 

0 . 34 , r. 14. (1) .4 mortgages certain property to B which was then in the possession of X, and 

agrees to deliver possession thereof to B after recovering possession thereof from X. A 
recovers possession of the property from X, but does not deliver possession thereof to B. 
B sues A for possession, and a decree is made m B's favour for possession and lor 
costs. In execution of the decree for costs, B applies for attachment and sale of the 
mortgaged property. Is B entitled to the order applied for ? Yes, for the claim in 
respect of costs is not a “ claim arising under the mortgage” within the meaning of this 
rule. It arises under the decree passed for costs (r), 

(2) In a suit for money a decree is passed by consent whereby the detendant is 
directed to pay to the plaintiff Rs. 35,000. It is further declared by the decree that the 
plaintiff should have a first charge on certain immoveable property belonging to the 
defendant. Is the plaintiff entitled to have the property sold in execution of the decree 
without instituting a regular suit for sale on the charge ? Yes, because there being no 
mortgage or charge prior to the decree, the decree cannot be said to have been obtained 
“ for the payment of money in satisfaction of a claim arising under the mortgage ” within 
the meaning of this rule. The immoveable property must have been made security for 
the payment of the money before the decree was obtained, otherwise the provisions of this 
rule do not apply (a). 

(3) A mortgages two properties X and Y to B, Subsequently by reason of the 
wrongful act of 4, B is deprived of part of his security, namely, property F. B thereupon 
sues A under s, 68 of the Transfer of Property Act, and obtains a personal decree for the 
mortgage debt against 4. In execution of the decree B applies for sale of property X. 
At this date B’s remedy on the mortgage had become barred by limitation. The mortgage 
not being a subsisting mortgage [and 4 not having to redeem it], B is entitled to have 
property X sold in execution without bringing a regular suit for sale on the mortgage (<) . 

(4) 4 executes a usufructuary mortgage in favour of B to secure a debt of Rs. 8,000 
whereby he mortgages a fixed rate holding and his right to receive offerings at a temple. 
By a subsequent agreement between him and B, 4 binds himself to pay annually Rs. 700 
to B in lieu of the offerings. Subsequently B sues 4 on that agreement and obtains a decree 
against 4 for Rs. 3,200 being the arrears of the annual payments. This is a decree for 
the payment of money in satisfaction of a claim arising under the mortgage within the 
meaning of this rule, and B is not entitled to bring the mortgaged property to sale in 
execution of the decree. B’s right to receive the money rested on his position as 
mortgagee {u). 

** He may Institute such suit notwithstanding anything contained In 

O. 2I» r, a." — See notes to O. 2, r. 2, under the head “ Exceptions to the rule 
against the splitting of reliefs,” p. 366 above. 

Charge. — ^This rule applies to persons holding a charge on immoveable property 
within the meaning of s. 100 of the Transfer of Property Act (v). See r. 16 below.. 

Transferee of money-decree from mortgagee. — It has been held by the 
High Ck>urt8 of Bombay and Madras that the transferee of a money-decree obtained by 
a mortgagee against his mortgagor is bound by the restriction imposed upon the 

(r) Haribant Boi v. SH Niunu (1018) 86 All. 618. AU. 80; Qanenh Singh v. Singh 

(I) Ambalal v. Narayan (1919) 43 Bom. 681; (1910) 82 AU. 877 (nu^age put an end 

Raja Brajasunder v. Sarat KumaH (1916) to by consent of parties]. 

2 Fat. 1. J. 66 [charge created by a (u) Kadma v. Mtihammad AU (1919) 41 AU. 89^ 
decree in a suit for maintenance]: Rhaiohand v. Runehhoddas (1020) 22 

Qobinda v. KaUaa (1017) 46 Oal. 680 Bom. L. B. 670. 

[charge existing prior to decree]. (v) Aubhoyaatary v. QouH Sutikur (1896) 22 

(t) Ohsdi Lai v. Saaaal-vn''NiB$a (1916) 80 Oal. 869. 
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mortgagee by this rule, and that he cannot therefore bring the mortgaged property to O. 34f 
sale in execution of the decree (u>). The contrary has been held by the High Court of rr, I4f 15« 
Allahabad (a;). 

15. {New. Of. Act 4 of 1882, s. 100.] All the provisions 
contained in this Order as to the sale or 
redemption of mortgaged property shall, so 
far as may be, apply to property subject to a charge within the 
meaning of section 100 of the Transfer of Property Act, 1882. 

Chargee. — Where immoveable property of one person is by act of parties or operation 
of law made seourity for the payment of money to another, and the transaction 
does not amount to a mortgage, the latter person is said to have a charge on the property 
[Transfer of Property Act, s. 100]. A charge for rent created by s. 65 of the Bengal 
Tenancy Act (y), or by a. 6 of the Madras Estates Land Act I of 1908 {z), is not a charge 
within the meaning of s. 100 of the Transfer of Property Act. See Ghose on Mortgage^ 

4th ed., pp. 103-104, 837-846. 

Sale. — The right of a party having a charge is a sale and not foreclosure (a). 


OBDBR XXXV. 

Inter 'pleader. 

1. [s. 471.] In every suit of iuter- C- 35, r. I. 

pleader the plaiut shall, in addition to the 
Plaint In Interpleader snit. other Statements necessary for plaints, 
state — 

(a) that the plaintiff claims no interest in the subject- 
matter in dispute other than for charges or 
costs ; 

(&) the claims made by the defendants severally ; and 

(c) that there is no collusion between the plaintiff and 
any of the defendants. 

Interpleader suits. — See s. 88 and notes thereto. 

2. [s. 472.] Where the thing claimed is capable of 

being paid into Court or placed in the 
custody of the Court the plaintiff may be 
■ required to so pay or place it before he can 

be entitled to any order in the suit. 


(«») Ohhagan v, Lakikman (1907) 81 Bom. 462 ; 
. Jivaraihnam v. Srinivasa (1908) 81 Mad. 83. 
(«) Bank Bal v. Mvnni Lai (1905) 27 AU. 460. 

(y) FaJUoJe Ohunder v. JQ'oW (1888) 15 Cal. 
492; Rovsuddi v. Kali Nath (1906) 83 


Cal. 985. 

(z) Suramma v. Surianarayana (1918) 42 

Mad. 114. 

(a) Tennant v. Trenchard (1869) L. B. 4 Ch. 
587, per Hatherley, L.J. 
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O. 35 , “ May be required to so pay or place It.” — These words have been 

rr. 2‘4. substituted for the words “ must so pay or place it ” in view of the addition of the words 
“ immoveable property ’* in s. 88. The procedure by payment or deposit is plainly 
not applicable to immoveable property, 

8. [s. 476.] Where any of the defendants in an inter- 

pleader suit is actually suing the plaintiff 

noceaurewhere defend- lespcct of the subject-iuatter of such 
ant Is suing pisintifl. Couit in ivhich the suit against the 

plaintiff is pending shall, on being inform- 
ed by the Court in which the interpleader suit has been insti- 
tuted, stay the proceedings as against him ; and his costs in 
the suit so stayed may be provided for in such suit ; but if, and 
in so far as, they are not provided for in that suit, they may 
be added to his costs incurred in the interpleader suit. 

Alteration in the rule. — ^The words “ on being informed by the Court in which 
the interpleader suit has been instituted ” have been substituted for the words “ on 
being duly informed by the Court which passed the decree in the interpleader suit in 
favour of the stakeholder, that such decree has been passed.” Under the old section 
proceedings in other litigation relating to the same subject-matter could only bo stayed 
on the ‘passing of a decree, in the interpleader suit. Under the present rule they can be 
stayed on the very institution of the interpleader suit. 

Appeal. — ^An appeal lies from an order under this rule [0. 43, r. 1, cl. (p)]. 


Procedure at first hearing. 


4. [S. 473 , R. S. C., O. 57, r. 7.] (1) At 
the first hearing the Court may — 


(a) declare that the plaintiff is discharged from all 
liability to the defendants in respect of the thing 
claimed, award him his costs, and dismiss him 
from the suit ; or 


(6) if it thinks that justice or convenience so require, 
retain all parties until the final disposal of the 
suit. 


(2) Where the Court finds that the admissions of the 
parties or other evidence enable it to do so, it may adjudicate 
the title to the thing claimed. 

(3) .Where the admissions of the parties do not enable 
the Court so to adjudicate, it may direct- 

fa) that an issue or issues between the parties be 
framed and tried, and 
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(b) that any claimant be made a plaintiff in lieu of or o. 35. 
in addition to the original plaintiff, rr. 4, 5. 

and shall proceed to try the suit in the ordinary manner. 

Noo-appearanc^ of clalmaiit defendants. — Where the claimants do not 
appear at the first hearing, the Court may, if the suit is properly instituted, declare 
under sub-r. (1) that the plaintiff is discharged from all liability to the defendants 
in respect of the money claimed, award him his costs and dismiss him from the suit (6). 

Sub*rule 3 .— This sub-rule has been taken from O. 57 , r. 7 , of the English 
Rules. 

Appeal. — ^An appeal lies from an order under this rule [0. 43, r. 1, cl. (p)]. 

5. [S. 474 .] Nothing in this Order shall be deemed 
to enable agents to sue their principals, or 
aotCtihao“.oX tenants to sue their landlords, for the pur- 
»«>«. pose of compelling them to interplead with 

any persons other than persons m Airing 
claim through such principals or landlords. 

Illustrations, 

(a) A deposits a box of jewels with B as his agent. O alleges that the jewels were 
wrongfully obtained from him by A, and claims them from B, B. cannot institute an 
interpleader suit against A and G, 

(b) A deposits a box of jewels with B as his agent. He then writes to 0 for the 
purpose of making the jewels a security for a debt due from himself to C, A after- 
wards alleges that (7’s debt is satisfied, and C alleges the contrary. Both claim the 
jewels from B. B may institute an interpleader suit against A and C, 

Interpleader suit by agents. — In ill. (a), 0 does not claim through A 
(principal), but adversely to him ; hence no interpleader suit can be brought. In ill. 

(b) (7 claims through A ; hence B may institute an interjileader suit against A and C. 

Interpleader suit by tenants. — A lots certain lands to B. C alleges 
that the lands never belonged to A, and claims the rent from B. B cannot institute 
an interpleader suit against A and C; the reason is that C claims adversely to A (land- 
lord). But if C claims the rent, alleging that the lands were sold to him by A after 
the same were lot to B, B may institute an interpleader suit against A and G ; the 
reason is that in this case 0 claims through A, that is, as purchaser from A, The 
result is that an interpleader suit by a tenant can only be maintained if the defendant 
other than the landlord claims through the landlord (c). The following is a peculiar 
case. A grants a perpetual lease of certain villages to his wife B. .6 sub-lets the 
villages to 0. Ay alleging that the lease granted by him to B was executed by him 
beruimi in the name of B, gives notice to C, claiming the rents of the villages. 

B denies that the transaction was benami, and she also claims the rents from C, 

C can maintain an interpleader suit against A and B. The i-eoson given is that A 
must be deemed to claim through B {d). See Indian Evidence Act, s. 116. 


(6) Khemchand v. Khairuddin (1919) 21 Bom. (1910) 37 Cal. 552. 

L. B.. 948. (d) Orr v. Chidambaram (1909) 33 Mad. 220. 

(c) Shelly Bonnerjee v. Uaj Chandra Dait 
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O. 35, 
rr. 5, 6. 


Interpleader suit by a Railway Company.— A Railway Company is not an 
** agejat” of the consignor within the meaning of this rule, so as to preclude it from filing 
an interpleader suit against the consignor and a third party claiming adversely to the 
consignor (e). 


6 . [s. 475.] Where the suit is properly instituted, the 

Court may provide for the costs of the 
Charge for plaintiffs costs. plaintiff by gi^dng him a charge 

on the thing claimed or in some other effectual way. 


Appeal. — An appeal lies from an order under this rule [O. 43, r. 1, cl. (p).] 


ORDER XXXVI. 


Special Case. 


0. 36, r. I. 1. [S. 527-] (1) Parties claiming to be interested in 

the decision of any question of fact or law 
may enter into an agreement in writing 
stating such question in the form of a case 
for the opinion of the Court, and providing that, upon the find- 
ing of the Court with respect to such question, — 


Power to state case lor 
Court’s opinion. 


(а) a sum of money fixed by the parties or to be deter- 

mined by the Court shall be paid by one of 
the parties to the other of them ; or 

(б) some property, moveable or immoveable, specified 

in the agreement, shall be delivered by one of 
the parties to the other of them ; or 

(c) one or more of the parties shall do, or refrain from 
doing, some other particular act specified in the 
agreement. 

(2) Every case stated under this rule shall be divided 
into consecutively numbered paragraphs, and shall concisely 
state such facts and specify such documents as may be neces- 
sary to enable the Court to decide the question raised thereby. 


2. [S. 528.] Where the agreement is for the delivery 
of any property, or for the doing, or the 

•Where vaine of subject- refraining from doing, any particular act, 
natter must be stated. estimated value of the property to be 

delivered, or to which the act specified has 
reference, shall be stated in the agreement. 


(«) CMiaganlal v. B. B. A 0. 1. By. (1015) 17 Bom. L E. 883. 
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3 . • [S. 529.] (1) The agreement, if framed in accord- 

ance with the rules hereinbefore contained, 
Agreement to be filed and may be filed in the Couxt which would have 
registered ae suit. jurisdiction to entertain a suit, the amount 

or value of the subject-matter of which is 
the same as the amount or value of the subject-matter of the 
agreement. 

(2) The agreement, when so filed, shall be numbered and 
registered as a suit between one or more of the parties claim- 
ing to be interested as plaintiff or plaintiffs, and the other or 
the others of them as defendant or defendants ; and notice 
shall be given to all the parties to the agreement, other than 
the party or parties by whom it was presented. 


4 . [S. 530.] 

Parties to be subject to 
Court’s Jurisdiction. 


Where the agreement has been filed, the 
parties to it shall be subject to the juris- 
diction of the Court and shall be bound by 
the statements contained therein. 


5 . [s. 531.] (1) The case shall be set down for hear- 

ing as a suit instituted in the ordinary man- 
Hearingand disposal oi ucr, and the provisioHS of this Code shall 
®>'Pply such suit so far as the same are 
applicable. 

(2) Where the Court is satisfied, after examination of 
the parties, or after taking such evidence as it thinks fit, — 

(a) that the agreement was duly executed by them, 

(&) that they have a horui fide interest in the question 
stated therein, and 

(c) that the same is fit to be decided, 


it shall proceed to pronounce judgment thereon, in the same 
way as in an ordinary suit, and upon the judgment so pro- 
nounced a decree shall follow. 


ORDER XXXVII. 

Summary Procedure on Negotiable Instruments. 

[ S. 538. ] This Order shall apply 
only to — 


O. 36. 
rr. 3-5. 


>.37, r. 1. 


AppUoatlon of order. 
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O. 37, (a) the High Courts of Judicature at Fort William, 

rr. 1, 2. Madras and Bombay ; 

(6) the Chief Court of Lower Burma ; 

(c) the Court of the Judicial Commissioner of Sind; 

and 

(d) any other Court to which sections 632 to 637 of 

the Code of Civil Procedure, 1882, have been 
already applied. 

Courts of Small Causes In Calcutta, Madras and Bombay. — ^The 
corresponding Chapter of the Code of 1882 applied also to Pi-esidency Small Cause Courts. 
Cl. (c) of s. 538 of that Code, which expressly mentioned those Courts, has been omitted 
in this rule, the reason given being that its appropriate place would now be in rules under 
the Presidency Small Cause Courts Act. See O. 51, r. 1. 

2. [ S. 532. ] (1) All suits upon bills of exchange, 

hundis or promissory notes may, in case 
inatitution of rammary the plaintiff dcsiies to procced hereunder, 

suits upon bills of, 

exchange, etc. be instituted by presenting a plaint in the 

form prescribed ; but the sximmons shall be 
in Form No. 4 in Appendix B or in such other form -as may 
be from time to time prescribed. 

(2) In any case in which the plaint and summons are 
in such forms, respectively, the defendant shall not appear 
or defend the suit unless he obtains leave from a judge as 
hereinafter provided so to appear and defend ; and, in default, 
of his obtaining such leave or of his appearance and defence 
in pursuance thereof, the allegations in the plaint shall be 
deemed to be admitted, and the plaintiff shall be entitled to 
a decree for any sum not exceeding the sum mentioned in the 
summons, together with interest at the rate specified (if any) 
to the date of the decree, and such sum for costs as may be 
prescribed, unless the plaintiff claims more than such fixed 
sum, in which case the costs shall be ascertained in the ordi- 
nary way, and such decree may be executed forthwith. 

Old section. — ^This rule corresponds with s. 532 of the Code of 1882 except in the 
following particulars : — 

1. The explanation to s. 532 has been omitted, and in lieu thereof the words 
the allegations in the plaint shall be deemed to be admitted ** have been 
added into sub-r. (2). See note.s below under the head “ The allegations 
in the plaint shall be deemed to be admitted.” 
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2 * The fourth paragraph of s. 532, which provided that the Court should not 37 r. 2- 
require the defendant to pay the amount claimed into Court or to give seen- , 
rity therefor unless the Court thought that the defendant had not a prirna 
facie case or that the defence was not made in good faith, has been omitted. 

See r. 3, sub-r. (2), below. 

Points of difference between a summary suit and a suit brought in the 
ordinary manner on negotiable instruments : — 

(1 ) A plaintiff proposing to sue upon a negotiable instrument may either bring 

a summary suit or he may bring a suit in the ordinary manner. The ad- 
vantage of a summary suit is that the defendant is not, as in a suit brought 
in the ordinary manner, entitled as of right to defend the suit. The 
defendant in a summary suit must apply for leave to defend within 10 days 
from the service of the summons upon him (see Limitation Act, 1908, sch. 

I, art. 159), and such leave will be granted only if the affidavit filed by the 
defendant discloses such facts as would make it incumbent on the plaintiff 
to prove consideration, or such other facts as the Court may deem sufficient 
for granting leave to the defendant to appear and defend the suit. If no 
leave to defend is granted, the plaintiff is entitled to a decree. 

(2) A summary suit must be brought within 6 months from the date on which 

the debt becomes due and payable (Limitation Act, 1908, sch. I, art. 6). 

The period of limitation for a suit brought in the ordinary manner on a 
negotiable instrument is 3 years. 

(3) A summary suit can only be brought in the Courts mentioned in r. 1. 

A negotiable Instrument means a promissory note, bill of exchange, or cheque, 
expressed to be payable to a specified person or his order, or to the order of a specified 
person or to the bearer thereof, or to a specified person or the bearer thereof (Negotiable 
Instruments Act 26 of 1881, s. 13). 

A bill of exchange is an instrument in writing containing an unconditionai 
order, signed by the maker, directing a certain person to pay a certain sum of money 
only to, or to the order of, a certain person, or to the bearer of the instniment (Negotiable 
Instruments Act, s. 5). 

A promissory note i^ an instrument in writing (not being a bank-note or a 
currency-note) containing an unconditional undertaking, signed by the maker, to pay a 
certain sum of money only to, or to the order ,of, a certain person, or to the bearer of the 
instrument (Negotiable Instruments Act, s. 4). 

lUuslrations. 

(a) .4 executes an instrument whereby he promises to pay Rs. 5,000 to Bon 
demand. The instrument is a promissory note. 

(b) A executes an instrument whereby he promises to pay Rs. 5,000 to B on demand* 

By the same instrument it is provided that B should not be entitled to call for payment of 
the said sum unless A failed to deliver certain goods to B within six months. The in- 
strument is not a promissory note, for the undertaking to pay Rs. 5,000 is condilioTial 
upon A’s failure to deliver the goods ; Simon v. Hakim Mahomed (1896) 19 Mad. 308. 

(o) .<4 executes an instrument whereby he pix)raises to pay Rs. 5,000 to B on demand. 

At the same time a separate agreement is mode between the parties whereby B agrees 
not to demand payment of the sum of Rs. 5,000 unless A failed to deliver certain good# 
to him within six months. The instrument is a promissory note : Shnon v« Hattim 
Mahomed \l^%Q) 19 Mad. 368. 

60 
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, 37, 
.2, 3. 


Form of summons In a summary suit.— The summons in such a suit 
requires the defendant to obtain leave from the Court within 10 days from the service 
thereof to appear and defend the suit and within such time to cause an appearance 
to be entered on his behalf: see Appendix J5, Form No. 4. The Court has no power, 
after the time fixed by the summons for obtaining leave to appear and defend has expired, 
to extend the time (/). 


** Unless he obtains leave/* — See r. 3 below. 


‘•Together with Interest at the rate specified (If any).*’— In a 

suit under this Order the plaintiff is not entitled to recover any interest, unless the interest 
is specified in the promissory note itself {g)* See in this connection Negotiable Instru- 
ments Act, 1881, ss. 79-80. 

The allegations In the plaint shall be deemed to be admitted. — ^These 
words have been substituted for the Explanation to the old section. The Explana- 
tion was inserted to negative the effect of a Calcutta decision {h). But the Explanation 
was characterized as “ wholly unintelligible and meaningless ” by Amir Ali, J., 
in the undermentiond cose (i), and it has accordingly been replaced by the words cited 
in the head note. The effect of those words is to enable the plaintiff to succeed on his 
own allegations, though the allegations may be of such a nature that if the defendant 
appeared^^and denied them, they would have to be proved by the plaintiff. 


3. [ S, 533. ] (1) The Court shall, upon application 

by the defendant, give leave to appear and 
Dofend&nt showiag de- to defend the suit, upou affidavits which 

fence on merits to have ^ it i 

leave to appear. disclose such facts as would make it in- 

cumbent on the holder to prove consider- 
ation, or such other facts as the Court may deem sufficient 
to support the appheation. 

(2) Leave to defend may be given unconditionally or 
subject to such terms as to payment into Court, giving security, 
framing and recording issues or otherwise' as the Court thinks 
fit. 


Alterations In the rule. — ^Underthe old section it was obligatory upon the Court 
to grant leave to the defendant to appear and defend, if he paid into Court the amount 
claimed by the plaintiff and mentioned in the summons. It is no longer so under the 
present rule. The words “ upon the defendant paying into Court the sum mentioned 
in the summons or,” which occurred in s. 533 after the word suit ” in the third lino 
have been omitted. 

Limitation. — ^The application for leave to appear and defend must be mode 
within 10 days from the date of service of the summons on the defendant. The date 
shown in the Sheriff *s return as the date of service is the only date to which reference 
could be made to determine the question of limitation arising on an application under 
this section (J). 


if) Makmudar v, Sarat Chandra (1900) 5 Cal. 
W. N. 269. ^ 

(tf ) BhupeUi V. Slourendra (1908) 80 Cal. 440. 

(fc Bemfry v. ShiUingford (1876) 1 Col. 180. 


(<) Bhupati V. Sourendra (1903) 30 Cal. 446. 

(j) Madhub Loll v. Woopendranarain (1896) 
28 Cal. 673. 
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Appeal. — No appeal is allowed under the Code from an order under this rule. . 
It has been recently held by the High Court of Calcutta that an order under this rule 
directing a defendant to give security as a term on which leave to defend should be 
given is not a “ judgment *’ within the meaning of cl. 16 of the Letters Patent, and 
not therefore appealable as such (k). 

4, [ S. 534, ] After decree the Court may, under special 

circumstances, set aside the decree, and 
Power to set aside decree, if necessarj Stay or set aside execution and 

may give leave to the defendant to appear 
to the summons and to defend the suit, if it seems reasonable 
to the Court so to do, and on such terms as the Court thinks fit. 


5. [ S. 535. ] In any proceeding under this Order the 

Court may order the bill, hundi or note 
on which the suit is founded to be forth- 
with deposited with an officer of the Court, 
and may further order that all proceed ngs 
shall be stayed until the plaintiff gives security for the costs, 
thereof. 


Power to order blU, etc., 
to be deposited with officer 
of Court. 


6. [ S. 536. ] The holder of every dishonoured bill of 

exchange or promissory note shall have 
Eocoveryof cost of noting the Same remedies for the recovery of the 
hoSoS’biUOTnote! expcnses incurred in noting the same for 
non-acceptance or non-payment, or other- 
wise, by reason of such dishonour, as he has under this Order 
for the recovery of the amoxmt of such bill or note, 

7. [ S. 537. ] Save as provided by this order, the proce- 

dure in suits hereimder shall be the same 
Procedure In suits. as the ptoccdure ui suito instituted in the 
ordinary manner. 


ORDER XXXVIII. 

Arrest and Attachment before Judgment. 

Arrest before Judgment, 


1. [S. 477, 478.] Where at any stage of a suit, other O. -38, r. 

than a suit of the nature referred to in 
oayeS*”u^“r‘?’v^i^ section 16, clauses {a) to {d), the Court 
security (or appearance. g^^jgfied, by affidavit or otherwise,— 


(fc) Sukhlal V. Sastem Bank Ltd. (1915) 42 Cal. 735. 
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O. 38, r. 1. (a) that the defendant, with intent to delay the plain- 

tiff, or to avoid any proce s of the fcourt or to 
obstruct or delay the execution of any decree 
that may be passed against him, — 

(i) has absconded or left the local limits of the 
jmisdiction of the Court, or 

(m) is about to abscond or leave the local limits 
of the jurisdiction of the Court, or 

(ui) has disposed of or removed from the local 
limits of the jurisdiction of the Court 
his property or any part thereof, or 

(&) that the defendant is about to leave British India 
under circumstances affording reasonable pro- 
bability that the plaintiff wiU or may there- 
by be obstructed or delayed in the execution of 
any decree that may be passed against the 
defendant in the suit, 

the Court may issue a warrant to arrest the defendant and 
bring him before the Court to show cause why he should not 
furnish security for his appearance : 

Provided that the defendant shall not be arrested if h( 
pays to the officer entrusted with the execution of the war- 
rant any sum specified in the warrant as sufficient to satisfy 
the plaintiff’s claim ; and such sum shall be held in deposit by 
the Court until the suit is disposed of or until the further 
order of the Court. 

The proviso to the rule is new. 

Scope of the Order. — Order 21 deals with the arrest of a judgment-debtor 
and the attachment of his property in execution of a decree passed against him. The present 
Order lays down rules for the arrest of a defendant and the attachment of his pro- 
perty before judgment. The object of these rules is to secure the plaintiff against any 
attempt on the part of the defendant to defeat the execution of any decree that may 
be passed against him, 

“ Reasonable probability. ” — Where the defendant is about to leave British 
India, it is not necessary to prove any “ intent ” on his part to obstruot or delay the 
execution of any decree that may be passed against him. It is enough if the 
ciTOumstances under which he is about to leave British India afford a reasonable pro 
babiHty ** that any decree that may be passed against him in the suit will thereby be 
obstructed or delayed in execution {1), 


(0 Qouticre v. Robert (1870) 2 N. W. P. 868. 
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Til© suit must b© bona fld©.*-“ln every case where an application is made under > qo 
this rule, the Court must be satisded that the suit is bona fide. Where the plaintiff go 

is indisputably entitled to a part of the relief claimed in the plaint, the mere oiroum- *” * 

stance of the rest of the plaintiff’s claim being of a disputable character does not render 
the suit mala fide (m). 

' -II 

Consequencesi of obtaining; arrest on Insufficient grounds. — See s. 96. 

Form. For form of warrant of arrest before judgment, see App. F, form no. 1. 

2. [s. 479.1 (1) Where the defendant fails to show 

Security. ^ cause the Court shall order him 

either to deposit in Court money or other ‘ 
property sufficient to answer the claim against him , or to 
furnish security for his appearance at any time when called 
upon while the suit is pending and until satisfaction of any 
decree that may be passed against him in the suit, or make 
such order as it thi^s fit in regard to the sum which may 
have been paid by the defendant under the proviso to the 
last preceding rule. 

(2) Every surety for the appearance of a defendant 
shall bind himself, in default of such appearance, to pay any 
sum of money which the defendant may be ordered to pay in 
the suit. 

0©posit In Court. — ^Wliere money is deposited by the defendant in Court 
under this rule, it is a payment into Court to the general credit of the auction and ohfitrged 
with a lien in favour of the plaintiff on the latter obtaining a decree in his favour. Where 
after payment into Court other judgment -creditors of the defendant attach the money 
or the defendant becomes an insolvent, the plaintiff on chaining his decree is entitled to 
priority over the claims of the attaching creditors and the Official Receiver. The reason 
is that the amount so paid cannot be taken to have been ordered and levied as 
security for the defendant’s appearance {n), 

App©al — ^An appeal lies from an order under this rule [O. 43, r. 1, ol. (q)]. 

Form,- — For form of security, see App. F, no. 2. 

8. [s. 480.] (1) A surety for the appearance of a de- 

Proo6dur«oix.ppiio.tionby feudaut may at any time apply to the 
surety to be dUch»rgea. Court in which he became such surety to 

be discharged from his obligation. 

(2) On such application being made, the Court shall 
summon the defendant to appear or, if it thinks fit, may issue 
a warrant for his arrest in the first instance. 


(m) Probode Ohunder v. Dowey (1887) 14 Cal. I (n) Ramiah v. Gopaiiard^W 41 Mad. 1058, 
095. I 
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(3) On the ^appearance of the , defendant in pursuance 
of the suirunons or warrant, or on his voluntafjr surrender, 
the Court shall direct the surety to be discharged from his 
obligation, and shall call upon the defendant to find fresh 
security. ,, 

“ Appeal. — An appeal lies from an order under this rule [0. 43, r. 1, cl. (q)]. 

Form, — ^For form of summons to defendant, see Ajpp. F, form no. 3. 

4 . [ S. 481.] Where the defendant failSi^to comply with 

any order under rule 2 or rule 3, the Court 
^ay commit him to the civil prison until 
orfladireshBoourity. the decision of the suit, or, where a decree 
• .is passed against the defendant, until the 

decree has been satisfied : 

Provided that no person shall be detained in prison under 
this rule in any case for a lor^er period than six months, 
nor for a longer period than six weeks when the amount or 
value #f the subject-matter of the suit does not exceed fifty 
r^ipees. 

f 

Provided also that no person shall be detained in prison 
under Iftiis rule after he has .complied with such order. 

. Form. — ^For form of order for oominittal, see App, F, form no. 4. 

Attachment before Judgment. 

5. [Ss. 483, 484.] (1) Where, at any stage of a suit, the 

Court is satisfied, by afiidavit or other- 
caiua®Son‘to^iSU^l!u- wise, that the defendant, with intent to 
obstruct- or, delay the c^^ution of any 
decree that may be passed against him, — 

{a) is about to dispose of the whole or any part of his 
- property, or ' 

(6) is about to remove the whole or^ any part of*his 
property from the local limits of the jurisdiction 
of the Court, 

the ^ Court may direct the defendant, within a time to be fixed 
by it, either W furnish security, in such sum as may be speci- 
fied in the order, to produce and place at the disposal of the 
Court, when- required, the said property or the value of the 
same, or sueh portion thereof as may be sufOicient to satisfy 
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thfe decree, or to appear and show cause why he should not O. 38, r. 
furnish sectirity. 

(2) The plain^ shall, "unless the Court otherwise directs, 
specify the property required to be attached and the estimated 
value thereof. 

(3) The Court may also in the order direct the condi- 
tional attachment of 4he whole of any portion of the property 
so specified. 

iS--' 

Alterations In the rule. — The words “or has quitted the jurisdiction of the 
Court leaving therein property belonging to him ” which occurred in the old section 
after cl. (b) of Sub-r, (1) have been omitted. 

Object of the rule. — The main object of an attachment before judgment is 
to enable the plaintiff to realize the amount of the decree, supposing a decree is even- 
tually passed, from the defendant’s property (o). 

‘*la about to dispose of the whole or any part of hfs property.’*— 

The expression ^‘property” includes property of every descriptior whether moveable or 
immoveable (p). The expression “his property” refers to the property of the defen- 
dant. It does not refer to property which is the joint property of the plaintiff and the 
defendant. Thus where A sued B for partnership accounts, and applied for?^^an attach- 
ment before judgment of the partnership property on the allegation that B was about 
to dispose of the same, it was held that the case was not one for an attachment before 
judgment, but for the appointment of a receiver under 0. 40 below fg)* 

Effect of vesting' order on attachment before Judgiiient.— See 

notes to r. 10 below under the same head. 

iVIoriey paid into Court. — There is nothing in the language of this rule to give 
the plaintiff a charge on the money furnished by the defendant as security. Hence if 
the defendant becomes an insolvent, the money vests in the Official Assignee. The 
reason is that the money must be taken to have been ordered and levied as security to do 
what is specified in the nlle, namely, to produce and place at the disposal of the Court, 

-%irhen required, the property referred to therein or the value thereof (r). 

Surety for defendant. — Where the defendant dies pending the suit and 
the cause of action survives against bis legal representatives and the legal representa- 
tives are brought on the record, the death of the defendant does not ojierate as a dis- 
charge of the surety (a). 

« 

■ Mortgage suit. — An attachment before judgment may be granted in a suit 

mortgage (t)» ' '' 

Principle of s. 64 applies to attachment before Judgment. — S. 64 of the 

Code provides that when property is attached in execution of a decree, any private trans- 
fer of the property contrary to the attachment shall be void as against all claims en- 
forceable under the attachment. The same principle applies to the case of attachment. 


( 0 ) Qanu Singh v, Jangi Lai (1899) 26 Cal. 
631, at p. 688. 

(3>) Ckedi Lai v. Kuarji (1896)17 All. 82; Bi- 
^ Bhanibar v. Sukhdevi (1894) 16 All. 186, 
(g) Lamodar v. Panalal (1907) 9 ]Som. L# K. 
640. 


(r) Errikuiappa v. The Official Assignee (1^15) 

39 Mad. 908. 

(s) ChandiAal v. Jeshangbhai (1916) 41 Bom. 
(0 Jogemaya v. Bai^yanath (1918) 46 Cal. 
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before judgment, provided that a decree is ultimately passed for the plaintiff at whose 
instance the attachment was made. This clearly appears from r 9 below which provides 
that an attachment before judgment shall be removed when the suit ia diamiated [u ). 

Divorce proceedings. — An order for aSitaohment before judgment will not be 
made in divorce prooeedmgs governed by the Indian Divorce Act 4 of 1869 (v). 

Forms. — For form of attachment before judgment with order to call for surety, 
see App. F, form no. 5. For form of security for production of property, see App. F, 
form no. 6. 


6. L S. 485,] (1) Where the defendant fails to show 

cause why he should not furnish secu> 
Atuohment where cause rity, ot fails to fuinish the security re- 

not Bhowc or security not 

furnished. 

the Court may order that the property 
specified, or such portion thereof as appears sufficient to 
satisfy any decree which may be passed in the suit, be 
attached. 


quired, within the time fixed by the Court, 


(2) Where the defendant shows such cause or furnishes 
the required security, and the property specified or any por- 
tion of it has been attached, the Court shall order the attach- 
ment to be withdrawn, or make such other order as it thinks 
fit. 

‘‘Property Specified. — ^That is, the property specified by the plaintiff as re- 
quired by r. S, sub-r. (2). Such property may be within or beyond the jurisdiction of 
the Court. The words in s. 483 of the Code of 1882 were, “ property within the jurisdic- 
tion of the Court.” It was accordingly held by the High Courts of Madras and Bombay 
that the only property that could be attached before judgment was property within the 
jurisdiction of the Court (to). On the other hand, it was held by the High Court of Cal- 
cutta and recently also by the Madras High Court that s. 483 was to be read with s. 648 
[now s. 136], emd that the two sections read together enable the Court to attach before 
judgment property situate beyond the local limits of its jurisdiction (x). The omission 
of the words “ within the jurisdiction of the Court ” clearly shows that the Court may 
attach property before judgment, even though it may be situate beyond the local limits 
of its jurisdiction. 

Appeal. — ^An appeal lies from an order under this rule [0. 43, r. 1, cl. (q)]. 

Form. — For form of attachment before judgment, see App. F, form no. 7. 

7. [ S. 486.] Save as otherwise expressly provided, 

the attachment shall be made in the man- 
jaode oi nuking attndi- provided f 01 the attachment of pro- 
perty in execution of a decree. 


Mode of attachment.— See 0. 21. 


<tt) Qanu Singh v. Jangi Lai (1809) 26 Oal. 681. 
?“) PJMW®# (1010) 87 Old. 618. ^ 

(w) JECrifAnMami v. Sng^ (1886) 8 Mad. 20 ; 
Raja V. Jaiihibii (1908) 6 Bom. L. R. 


(*) Rant Partab v. Madho Rai (1002) 7 0. W. N. 
. 216:.4fnara v. Annantala (1008) 31 

Mad. 602. 
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8 . [ S. 487.] Where any claim is preferred to property o. 38^ 

attached before judgment, such claim shall rr. 8-10. 
Investigation oi claim to be investigated in the manner herein- 
fudgment. 061016 provid6d lor th6 inv6stigation of 

claims to property attached in execution 
of a decree for the payment of money. 

9. [ S, 488.] Where an order is made for attachment 

before judgment, the Court shall order 
Eemovai of attachment the attachment to be withdrawn when the 
suit dismissed. dofondant mrmsnos tno security required, 

together with security for the costs of the 
attachment, or when the suit is dismissed. 

Removal of attachment where suit dismissed. — ^The latter part of the rule 
which requires that the attachment shall be removed when the suit is dismissed is no 
more than directory. Hence even if no order is made withdrawing the attachment, the 
attachment falls to the ground on dismissal of the suit. A sues B and obtains an attach- 
ment before judgment. The suit is dismissed, but the Court omits to make an order 
withdrawing the attachment. A then appeals from the decree. Pending the appeal 
B sells the property that was attached before judgment to C. Thereafter the suit is 
decreed on appeal. A then applies for execution of the decree by the sale of the pro- 
perty on the footing that the attachment before judgment subsisted and that it was 
not therefore necessary to re-attooh it. A is not entitled to have the property 
sold. The attachment before judgment came to an end on the dismissal of A^b suit 
though no order was made withdrawing the attachment (y). 


10 . [s. 489.] Attacbment before judgment shall not 
affect the rights, existing prior to the 
Attachment before judg- attachment, of peisous not parties to the 
rtmn^T«no?toaec^e^hof. suit, nor bar any person holding a decree 
der from applying for sale, against the defendant from applying for 

the sale of the property under attachment 
in execution of such decree. 

Effect of vesting order on attachment before Judgment.— Attach- 
ment before judgment does not confer any priority as against the Official Assignee, though 
the plaintiff at whose instance the attachment was mode may ultimately obtain a decree 
in the suit. A sues B, and attaches H’s property before judgment. A decree is then 
passed for A. Between the date of the attachment and the date of the decree B^a pro- 
perty vests in the Official Assignee under a vesting order. The Official Assignee applies 
to the Court for removal of the attachment on the ground that the property has vested 
in him. A contends that the attachment being prior to the date of the vesting order, 
his claim has a priority over that of the Official Assignee. A^s contention will not be 


) Abdul Rahman v. Amin. (1918) 45 Cal. 
780; Ram Ohand v PUam Mol (1888 


10 All. 606; Sasirama v. Mehwban (1911) 
l3CaI. li. J. 24a 
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upheld, and the attachment will be romoved (*). See notes to s. 64 under the head 
“ Effect of vesting order on attachment,” p. 177 above. 

Attachment before Judgment not to affect rights of 

parties to the suit. — 4 and B are members of a joint Hindu family. Csues A, an 
obtains an attachment before judgment of ^’s interest in the joint family property. 

C then obtains a decree against A. A dies after the decree. On ^’s death, bis 
interest in the property passes by survivorship to B, and O is not entitled to have s 
share sold in execution of the decree (a). 

Attachment before Judgment not to bar rights of other decree- 

holders. — A institutes a suit against B, and obtains an attachment before judgment 
of B’s property. Subsequently C, another creditor of B, obtains a decree against B. 
0 is entitled to have the property attached and sold in execution of his decree. 
The attachment before judgment does not confer any right upon A to have his decree 
satisfied in priority to that of C (6). 

11. [ S. 490. ] Where property is under attachment by 

virtue of the provisions of tins Order and 
Property attached before „ decree is Subsequently passed in favour 

ludomcnt not to bo ro- ** a-s.’ws.y* i 

attached in execution of plaintiff, it sliall HOt 06 nCCeSSaiy 

upon an application for execution of such 
decree to apply for a re-attachment of the property. 

5cope of the rule.— The effect of this rule is merely to take away the 
necessity for a re-attachment of the property. But it does not exempt the plaintiff, 
when a decree follows tho attachment, from making the usual application for execution 
under 0. 21, r. 11 (2) (c). This is now made clear by the substitution of the words, i 
shall not be necessary upon an application for execution of such decree to apply for re- 
attachment of the property,” for the words, “ it shall not be ^necessary to re-att^h e 
property in execution of such decree.” Nor does tho rule give the decree -holder a 
whose instance the property was attached before judgment any right to preferential 
treatment over other decree-holders who may have applied for a rateable distribution 


under s. 73 (d). 

Objection that property attached before Judjrment Is not saleable.— 

An omission on the part of the defendant to take objection that the property soug 
to be attached before judgment is not saleable within tho meaning of s. 60, at the t^e 
when the application is made for attachment before judgment, does not preclude he 
defendant from raising that objection when an application is made for execution of tho 
decree passed in the suit (e). 


12 . [New.] Notliing in tHs Order shall be deemed to 
authorize the plaintiff to apply for the 
W,™™, attachment oi any 

attachable before judgment. pOSS6S810n Ot an agriCUltUriSt), Or bO 

empower the Court to order the attachment 
or production of such produce. 


(r) Shib Krutov, Miller (1884) 10 Oal. 160 ; 
SddavdPva v. Ponrutmet (1886) 8 Mad. 
654; Turner v. Peetonji Fardunji (^96) 
20 Bom. 408 : KrUtnaeawmy v. OJBflcxal 
Aeeignee of Jiiadrat (1903) 26 Mad. 678. 

(а) Suberao v. Mahadevi (19^®).?® 5°“* ^9*5; 

(б) BUheehar Dae v. Ambilea (1916) 87 All. 


(c) pJmji V. Jordan (1888) 12 Bom. WO : 

Arunaehellam v, Bajx Sheek Meera (1910) 

(d) Sewdui^^y v. Sree Canto (1906) 83 Cal- 

' ' 539 

(e) Basiram v, Kattyayani (1911) 88 Cal. 448. 
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ORDER XXXIX. 

Temporary Injunctions and Interlocutory Orders. 

OAses in which temporary 1 • [S. 402.] Where in any suit it 0. 39, 

injunction may be granted, jg proved by affidavit or otherwise— 

(а) that any property in dispute in a suit is in danger 

of being wasted, damaged or ahenated by any 
party to the suit, or wrongfully sold in execu- 
tion of a decree, or 

(б) that the defendant threatens, or intends to remove 

or dispose of his property with a view to defraud 
his creditors. 


the Court may by order grant a temporary injunction to 
restrain such act, or make such other order for the purpose 
of staying and preventing the wasting, damaging, alienation, 
sale, removal or disposition of the property as the Court 
thinks fit, until the disposal of the suit or until further orders. 

Temporary and perpetual injunctions. — Injunctions aj-e of two kindSy 
temporary and peipetual. Temporary injunctions arc regulated by rr. 1 and 2 of this 
Order ; perpetual injunctions are regulated by ss. 55-57 of the Specific Relief Act I of 
1877. A party against whom a perpetual injunction is granted is thereby restrained 
for ever from doing the act complained of. A perpetual injunction cajn only be gi’anted 
by final decree made at the hearing and upon the merits of the suit, A temporary or 
interim injunction, on the other hand, may bo granted on an inierlocuiory ax> 2 >lication 
at any stage of the suit. The injunction is called temporary y for it endures only until the 
suit is disposed of or until the further order of the Court (/). Thus if A’s neighbour 
commences to build on a plot of land belonging to him a house which, if completed, would 
obstruct the access of light and air enjoyed by A over the said plot to the windows of his 
house in respect of which ho claims an easement, he (A) may sue his neighbour for a 
^^erpeiwaiinj unction restraining him from building so as to disturb the eaaement claimed 
by him (A), and may at any time after the institution of the suit apply to the Court 
under r. 2 below for a temporary injunction restraining the defendant from building 
until the suit is disposed of. Interference with A*s easement is an “ injury ” within 
the meaning of r. 2 below. 

Principles governing: temporary Injunction.— “ The granting of a 
temporary injunction under the powers conferred by this [rule] is a matter of discretion. 
True it is a matter of judicial discretion. But if the Court which grants the injunction 
rightly appreciates the facts and applies to those facts the true principles, then that 
is a sound exercise of judicial discretion (g). One of those principles is that the Court 
in granting a temporary injunction must first see that there is a bonO' fide contention 
between the parties, and then, on which side, in the event of success, will lie the balance 
oi inconvenience if the injunction does not issue {h). Or, as stated in the judgment of 


m Spedflo Belief Act, 1877, a. 63. 

(g) Per White, 0, J., in Subba v. Baji Badtha 
(1908) 20 Had. 168, 174. 


(h) Doherty v. Allman (1878) 3 App. Cas. 70f ; 
Subba V. Haji Badeha (1903) 26 Mad' 
108, 175 . 
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O. 39, r. I. Cotton, L.J., in Preston v. Luch (t), to entitle a plaintiff to an interlocutory injunction 
the Court should be satisfied that there is a serious question to be tried at the hearing 
and that on the foots before it there is a probability that the plaintiff is entitled to reliet. 
The real point, upon an application for a temporary injunction, is not how the question 
ought to be decided at the hearing of the case, but whether there is a substantial ques- 
tion to be investigated and whether matters should not be preserved in atatu quo until 
that question can be finally disposed of (j). Another principle is that where a perpe- 
tual injunction is sued for, and the plaintiff applies for a temporary injunction, the Court 
should grant a temporary injunction if the effect of not granting such an injunction will 
be to deprive the plaintiff for ever of the right claimed by him in the suit (Jc), 
See notes to r. 2, “ Principles governing temporary injunction to restrain breach of 
contracts.’* 

Duration of temporary injunction.— A temporary injunction may be granted 
until the suit is disposed of or until the further order of the Court. When a temx) 0 - 
rary injunction is granted “ until the further order of the Court,” and the injunction 
is not dissolved pending the suit, it comes to an end when the suit is disposed of. After 
the decree is passed, the Court that passed the decree has no power to grant a further 
temporary injunction (2). But if an appeal is preferred from the decree, the Appellate 
Court', it would seem, may grant a temporary injunction under this rule (m). 

Illustration. 

A sues B in the Court of a Subordinate Judge for a declaration of his title to 
certain property, and obtains a temporary injunction restraining B from selling the 
property, which B was about to sell, “until the suit is disposed of.” A fails to prove his 
title to the property, and the suit is dismissed. A appeals from the decree to the High 
Court. [The suit being dismissed, the injunction is dissolved, and B can therefore sell 
the property], A then applies to the Court of the Subordinate Judge for a further 
injunction restraining B from selling the property until the appeal to the High Court has 
been heard. The Subordinate Judge has no power to grant the injunction : Oossain 
Money v, Quru Pershad (1886) 11 Cal. 146. In the above case, the Court said ; “ If any 
Court hae a right to grant an injunction now, we presume it would be the Court of 
Appeal.” 

’ Effect of temporary injunction* — ^The effect of a temporary injimction 
granted under this rule is not to make a subsequent alienation of the property void* 
Hence if a party, against whom a temporary injunction is granted restraining him from 
alienating the property, sells or mortgages the property pending the injunction, the 
sale or mortgage is not void. The only penalty A incurs by alienating the property 
in spite of the injunction is that prescribed by r. 2 (3), namely, that his other property 
may be attached and sold for awarding out of the sale proceeds compensation to the 
party on whose application the injunction was granted, and he may also be detained 
in the civil prison. In this respect a temporary injunction has a different effect from 
an attachment, for it will be seen on referring to s. 64 that when property is attached, 
any private transfer of the property contrary to the attachment is void against 
all claims enforceable under the attachment (n). 


(i) (1884) 27 0. D. 497, 506. 

(O laria V. Shamaer (1918) 41 Oal. 486, 442-448. 
(k) Nanabhai y, Janardhan (1888) 12 Bom. 
110 ; Hamanta v. Baranagora (1914) 19 C. 
W. N. 442. 

9) SheUkh Mohaaooddaan v. Shaikh Ahmad 
1870) 14 W. B.. 884; Qoaaain Money v. 

i 


Gour Pershad (1886) 11 Oal. 146. 

(m) Qoeeain Money ▼. Gour Parthad (1885) 11 

Oal. 146, 149 ; Ohando Bibi, in the matter 
of, the patUion of (1904) 26 All. 811. 

(n) Delhi ana London Bank v. Ram Narain 

(1887) 9 All. 497 : Manohar Da* v. Ram 
Autar (1908) 25 AH. 481. 
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“Property In dispute In a suit.’*— Note that the property in respect ot which O. 59, r. I. 
an injunction may be granted in the oiroumatances mentioned in ol. (a) of this rule must 
be property in dispute in the suit, and no other (o). Where a plsiintiff who is out of 
possession claims possession, the Court will not grant an injunction against a defen- 
dant in possession under a claim of right unless the threatened injury will be irrepa- 
rable. In any event the plaintiff must show a prima facie case in support of the title 
asserted by him (p). See notes to r. 7 below. 

An application for an injunction restraining a party to the suit from interfering with 
the applicantf Bright to worship in, and to free access to, a temple which was the subject- 
matter of the suit, pending the disposal of the suit, does not fall either under cl. (a) or 
cl. (b) of this rule (g). 

** Property In danger of being wrongfully sold in execution of a 

decree.’’— Certain property attached in execution of a decree obtained by A against 
B is notified for sale at the instance of A. (7, alleging that the property belongs to 
him and not to B, sues A and B for a declaration of his title to the property, and applies 
for an injunction under this rule to restrain A from bringing the property to sell until 
the suit is disposed of. Has the Court power to grant the injunction under this rule ? 

Yes, for the case is one in which the property in dispute in the suit is “ indavger oi 
being wrongfully sold in execution of the decree.” It is immaterial that the Court 
in which the suit is brought is different from the Court executing the decree, or, so 
long ss it has jurisdiction to entertain the suit, th'»t it is a Court of lower grade than 
the Court executing the decree. Thus if the Court executing the decree is the 

Court of a District Judge, and the Court in which the suit is brought is the Court of a 

Subordinate Judge, the latter Court though a Court of inferior grade, has power under 
this rule to stay the sale and execution proceedings pending before the District Court (r). 

Inlunctlon against a person not a party to the suit. — No injunction can 
be granted under this rule against a person who is not a party to the suit ( 5 ). 

Appeal. — An api)eal lies from an order refusing, as well as from one granting, a tempo- 
rary injunction (t). An appeal also lies from an order purporting to be made under 
his rule, though not warranted by it («)• See O. 43, r. 1, cl. (r). 

Revision. — No appeal lies to the High Court from an order made by the lower 
Appellate Court under this rule [s. 104, sub-s. (2)]. In two recent cases where a 

temporary injunction was refused by the lower Apj^ellate C'ourt, the High Court of 

Calcutta, without deciding whether it had power to revise the order, made an order 
granting an injunction in the exercise of powers conferred upon High Courts by s. 15 of 
the Charter Act (v). 

Power of Chartered High Courts “to restrain a party** from 
proceeding with a suit pending in another Court.— As regards Chartered 
High Courts, it has been held that the powers of these Courts to grant an injunction 
are not confined to the terms of rules 1 and 2 of this Order. A carrying on business 
at D, sues R in the Court of the Subordinate Judge of D to recover from i? a sum 


( 0 ) Joynarain v. Shibpersad (1866) 6 E- 

(p) K^o Prtuad v. Srinibaah 

791; SegOf Dunlop db do. v. Satxnh 
Chandra (1919) 46 Col. 1001. , „ , 

(q) Karori v. Maharaj Bahadur (1916) 1 Pat. L. 

(r) Brojendra v. Rup Lai (1886) 12 Cal. 616 ; 

Amir Dulhin v. Administrator’ General 
of Bengal (1896) 23 Cal. 361 ; Abdullah 


Khan v. Banke Lai (1910) 33 All. 79 
[F. B.1. 

(») Ram Sunder v. Ram Dheyan (1918) 3 Pat, 
L. J. 450, 468. 

(t) Lachmi v. Ram Cheran (1913) 36 All. 425. 
(tt) Abdul V. Qanapathi (1900) 23 Mad. 617. 

(v) Israil v. Shameer (1913) 41 Cal. 436 ; He’ 
manta v. Baranagore (1914) 19 0. W. If. 
442. 
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0. 39, r.I. of Rs. 1,100 aa balance due to him in respect of certain goods sent by him from D to B 
in Calcutta for sole as commission agent. B then sues A in the High Court of Calcutta 
to recover from A a sum of Rs, 2,300 as balance due to him in respect of the same trans- 
actions, and applies to the High Court of Calcutta for a temporary injunction to restrain 
A from proceeding with the suit in the Court at D until the disposal of the suit in the High 
Court. It is clear that this case is not covered either by r. 1 or r. 2 of this Order. 
Has the High Court power to grant the injunction ? It has been held by the 
Calcutta High Court that the powers of High Courts to grant a temporary injunction 
are not confined to the terms’, of rr. 1 and 2, and that these Courts have iriherent 
power under their general equity jurisdiction to grant such an injunction independently of 
the provisions of the Code, and, further, that such power can be exercised by a single 
Judge sitting on the Original Side of the High Court (w). The same view has been 
recently taken by the High Court of Bombay, but the injunction granted in that case 
was rather peculiar in form, namely, that A should be restrained from proceeding with the 
suit in .the Court of the Subordinate Judge at J) in such a way os to delay or embarass 
the trial of the suit in the High Court (a;). The Calcutta decisions, however, are not 
uniform os to whether this power can be exercised if A did not reside within the local 
limits of the ordinary original civil jurisdiction of the Calcutta High Coui*t, it being held 
by Sale, J., that the power can be exercised even if A did not reside within the limits of 
the jurisdiction (?/), while by Fletcher, J., (z) and Stephen, J., (a), that it cannot be exer- 
cised unless A resided within those limits. The point arose in a Bombay case but it was 
there held that as A had been served and had appeared in the suit without protest, he 
must be deemed to have submitted to the jurisdiction of the Bombay Court and the 
Court hod therefore iiower to grant the injunction (/>). 

It has also been held by the High Court of Bombay that it has inherent 
power to restrain by injunction a defendant in a suit filed in the High Court from proceed- 
ing in the Small Causes Court at Bombay with a suit filed by the defendant referring to 
the same matter to which the High Court suit relates (c). 

The next question to consider is, whether the power of a Chartered 
High Court to restrain a party from proceeding with a suit pending in another Court 
is confined to suits pending iii a Court subordinate thereto, or whether it extends to suits 
’ pending in any Court in British India. In one of the cases cited above (if), the High Court 
of Calcutta made an order restraining a party from proceeding with a suit pending in the 
Court of the Subordinate Judge of Bareilly, a Court subordinate to the High Court of 
Allahabad. In a recent Bombay case, Maeleod, J., expressed the opinion that though 
the High Court has power to restrain a party from proceeding with a suit pending in a 
Court subordinate to it, it has no such power in respect of a suit pending in a Court not 
subordinate to it (e). In support of the above view, the learned Judge relied on the pro- 
visions of s. 66, cl. (b), of the Specific Relief Act, 1877, by which it is enacted that an 
injunctibn cannot be granted to stay proceedings in a Court not subordinate to that from 
which the injunction is sought. 

A further question that arises in this connection is whether a British Indian Court 
has power to restrain a party from proceeding with a suit pending in a Court of a Native 
State. It has been held by the High Court of Allahabad that it has not (/). The con- 
trary, however, was assumed by the High Court of Bombay in a recent case (gf). 


(to) Mangle Chund v. Qopal Ram (1907) 34 Cal. 
101 ; Rash Behary v. Bhowani Churn 
(1907) 84 Oal. 97. 

(z) Mulchand v. Oill <b Co. (1919) 21 Bom. L. 
K. 968, 969. 



86 Cal. 288. 

(a) Jumna Bass v. Uaroharan Bass (1911) 88 
Oal. 406. 


(6) Mulchand v. Oill db Co. (1919) 21 Bom. 
L.B.. 963, 970. 

(o) Uderam w Hyderally (1900) 88 Bom. 469, 
dlstlngulBhlng Jairamdae v. Zamonlal 
(1908) 27 Bom. 867. 

(d) (1907) 84 Cal. 101, supra. 

(e) Narayan v. Jankibai (1916) 39 Bom. 604. 

l f) Maqbul v. Amir Hasan (1914) 37 All. 1. 

l g) Vanichand v. Lakhmichand (1919) 21 

Bom. L. B,. 966 
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No appeal lies from an order of a H i g h Court refusing to restrain a defendant from 0« 
prosecuting his suit in another Court. Such an order is not appealable under the Code. rr. 
Nor is it a “ judgment ** within the meaning of cl. 12 of the Charter {h). 

Power of High Court ** to stay proceedings ” pending In a subor- 
dinate Court. — We have dealt in the preceding paragraph with the power 
of a Chartered High Court to restrain a party to a suit pending before it from 
proceeding with a suit pending in another Court. The question we have now 
to consider is whether a Chartered High Court has power in a suit pending before 
it to issue a prohibition to a subordinate Court in the mufassal from proceeding with a suit 
pending before the latter Court, and if so, whether that power can be exercised by a single 
Judge sitting on the Original Side of the High Court. It has been held by a Full Bench 
of the Bombay High Court that a Chartered High Court has power to make an order 
directing a Subordinate Court not to proceed further with a suit pending in the latter 
Court, but that such an order appertains to the Appellate and not to the Original Side of 
the High Court, and that it can therefore only be made by those Judges to whom the 
Appellate Side work is assigned by Rules made under s. 13 of the Charter Act, that is, 
by a Division Court consisting of two Judges, and that it cannot be made by a single 
Judge sitting on the Original Side of the High Court (^). In the case cited above, an 
order was made by Macleod, J., in a suit pending before him, staying a suit ponding in the 
Ratnagiri Court. It was assumed by a majority of the Full Bench that such an order 
was a prohibition to the Ratnagiri Courts and not merely to the parties^ from proceeding 
with the suit in that Court, and it was held that Macleod, J., had no jurisdiction to make 
the order. On the other hand, Macleod, J., who was one of the Judges constituting 
the Full Bench, declined to read his order as a direct prohibition to the Ratnagiri Courts 
and held that a single Judge sitting on the Original Side was competent to restrain the 
parties in a suit before him from proceeding with a suit in a Subordinate Judge’s Court 
in the mufassal, and so in effect stay the proceedings within the meaning of s. 66, cl. (b) 
referred to above. As to transfer of suits from Presidency Small Cause Courts to 
High Court, see notes to cl. 1 3 of the Letters Patent. 

This rule does not apply to probate proceedings.— An injunction cannot 
be granted under this rule in a probate proceeding. The reason is that the only question 
in controversy in such a proceeding is that of representation of the estate of the deceased ; 
there is no question of title in such a proceeding, and it cannot therefore be said that there 
is “ any property in dispute ” in such a proceeding as contemplated by this rule. If the 
Court is satisfied that the estate of the deceased is in danger of being wasted or wrongfully 
alienated, it may appoint an administrator pendente lite, and it may also make an order 
under r. 7 below, but it cannot grant an injunction under this rule (j). 

Form.* — For form of temporary injunction, see App. F, form no, 8. 


2 . [S. 493.] (1) In any suit for restraining the defen- 

dant from committing a breach of contract 
injtinotion to restrain or Other injury of any kind, whether com- 
pensation is claimed in the suit or not, 
the plaintiff may, at any time after the 
commencement of the suit, and either before or after judg- 
ment, apply to the Court for a temporary injunction to 




21 Bom. L. B. 966, ^upra. 

Narayan v. Jankibai (1916) 30 Bom. 004. 


(j) Nirod V. Chamatkarini (1914) 19 C. W. N 
205. 
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0.39, r. 2, restrain the defendant from committing the breach of contract 
or iniury complained of, or any breach of contract or injury 
of a like kind arising out of the same contract or relating to 
the same property or right. 

(2) The Court may by order grant such injunction, on 
such terms as to the duration of the injunction, keeping an 
account, giving security, or otherwise, as the Court thinks fit. 

(3) In case of disobedience, or of breach of any such 
terms, the Court granting an injunction may order the pro- 
perty of the person guilty of such disobedience or breach to be 
attached, and may also order such person to be detained in 
the civil prison for a term not exceeding six months, unless 
in the meantime the Court directs his release. 

(4) No attachment under this rule shall remain in force 
for more than one year, at the end of which time, if the dis- 
obedience or breach continues, the property attached may be 
sold, and out of the proceeds the Court may award such com- 
pensation as it thinks fit, and shall pay the balance, if any, 
to the party entitled thereto. 

Alterations in the rule : — 

1. The words ** of any kind ** after the word “ injury *’ in sub-r. (1) are new. See 

notea below under the head ** Scope of the rule/^ 

2. The words, unless in the meantime the Court directs his release ” in sub-r. 

(3) are also new. See in this connection the undermentioned case (A;). 

Scope of the rule. — Rule 1 enables the Court to grant temporary in. 
junctions in the cases specified in els. (a) and (b) thereof. The present rule enables the 
Court to grant temporary injunctions to restrain a defendant from committing the breach 
of a contract or other injury of any kind. The words ** of any kind are new. They 
have been added to supersede an Allahabad decision where it was held that the wArds 
“ other injury ” in the old section did not include acts of trespass upon property (1), 
Such acts would now come under this rule. ^ 

Principles g:overnlnsr teihporary Injunction to restrain breach of con- 
tract. — Temporary injunctions to restrain the breach of a contract are regulated by 
the present rule, perpetual injunctions to restrain the breach of a contract are regulated 
by the Specific Relief Act, 1877, s. 66, cl. (f), and s. 67. Section 66, ol. (f), of the Specific 
Belief Act, provides that a perpetual injunction cannot be granted to prevent the breach 
of a contract the performance of which would not be specifically enforced. Now the 
performance of a contract is not specifically enforced where damages would afford ad- 
equate relief. Hence no injunction can be granted where damages afford adequate relief. 
“ The very first of principle of injunction law is that you do not obtain injunctions for 


(If) Advooate-QeiMral of Bombay v. Qangji (1896) 1 (I) Darab Kuar v. Qomti Kuar (1900) 22 All. 449 
19 Bom. 162. 1 
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actionable wrongs [or for breach of contracts] for which damages are the proper O, 394 f* 2- 

remedy” (m). In the Bombay case of Nuaserwanji v. Gordon (n), it was observed by 

Sir Charles Sargent that the issue of a temporary injunction is governed by the same 

principles as the granting of a permanent injunction at the trial of a case. Referring to 

these observations, Sir Arnold White in a recent Madras case said ; “ Now, having 

regard to the fact that the law with regard to the granting of a perpetual injunction is to 

be found in the Specific Relief Act and is laid down with great precision, and that the law 

with regard to the granting of a temporary injunction is to be found in the Code of Civil 

Procedure and is declared to be a matter for diacreiiony if it were necessary to consider 

the point, I am not sure I should be prepared to go quite so far as Sir Charles 

Sargent ” (o). However that may be, the following two rules seem to govern all cases 

on the subject now under consideration : — 

1, If a suit is brought for specific performance of a contract and for an injunction 
to restrain the defendant from committing a breach of the contract, and the plaintiff 
applies for a temporary injunction to prevent the breach of the contract until the suit 
is disposed of, the Court will decline to grant a temporary injunction if the i)laint and 
the affidavits filed by the parties show on the face of them that the case is not one for a 
perpetual injunction or for specific j)orformanco. The refusal of the application for a 
temporary injunction in (1) Bhikaji v. Bapti Saju (p), (2) Haji Abdul v. Haji Abdul {q)i 
(3) Nuaaerwanji v. Gordon (r), (4) Aaaur v. Ratanbai(s)y and (6) Gunpat v. Bamn Koer (t)* 
may be referred to this rule. In the first of these cases, the suit was by an association 
of artisans consisting of 57 members for an injunction against one of them to restrain 
him from committing the breach of a contract which provided that all the members of 
the association should bring the business of working and carving in wood into one shop 
and should divide the profits among them and that no member should take any order on 
hia own account. The plaintiffs ax^pUed for a temporary injunction against the defend- 
ant to prevent the breach of the contract until the disposal of the suit, but the injunction 
was refused, for the agreement being on the face of it illegal (aB the association, though 
it consisted of 57 members, was not registered as a Company), no specific performance 
or injunction could be granted. In the second case, the suit was for a perpetual injunc- 
tion to prevent the breach of an agreement for a charter-party. The Court refused to 
grant a temporary injunction to restrain the breach on the ground that a perpetual in- 
junction could not be granted to restrain the breach of such an agreement, though a 
I>erpetual injunction might be granted to prevent the breach of an actually completed 
charter-party. In the third case, an application for a temporary injunction was made by 
the agents of a company as plaintiffs to restrain the company from employing a firm of 
solicitors in contravention of an agreement between the company and the agents where- 
by the plaintiff’s firm were appointed agents of the company for 25 years and the agents 
were empowered to employ solicitors for the company during that period. The 
Court refused the application on the ground that since a perpetual injunction could not 

be granted to restrain the company from employing persons other than the plaintiff’s 
firm as agents of the company, a temporary injunction should not bo granted to restrain 
the company from employing solicitors other than those of the plaintiff’s choice. In the 
fourth case, the Court refused to grant a temporary injunction to restrain a Hindu widow 
from adopting a son in breach of an agreement entered into by her not to adopt 
a son. The order of refusal was based on the ground that the Court could not 
grant a perpetual injunction to prevent the breach of such a contract. In the 


(m) Per Llndley, L. J., in London and Blackwall 

Ry. Co, V. Cross (1886) 31 C.D. 354, 369, 

(n) (1882) 6 Bom. 266, p. 379. 

( 0 ) Subba v. Haji Radsha (1903) 20 Mad. 163, 
175. 


(p) (1877) 1 Bom. 550. 
{q) (1882) 6 Bom. 5. 

(r) (1882) 6 Bom. 206. 

(s) (1889) 13 Bom., 50. 
(0 (1876) 1 Cab 74. 
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O. 39, 


2 l««t of the 08436 cited above the parties were Hindus, and the suit was brought by the 
’ plaintiQ against the defendant for sx>eoifio performance of a contract whereby the 
defendant agreed to give his minor daughter in marriage to the plaintiff. The plaintiff 
applied for an interim injunction to restrain the defendant from giving away the girl 
in marriage to another person to whom the defendant was about to marry the girl, but 
the application was refused on the ground that the contract was not one of which specific 
performance could be enforced or the breeich of which could be restrained by a perpe- 
tual injunction . 

2. The converse of rule (1) is not always true ; that is, the Court will not grant a 
temporary injunction before the hearing in every case where a perpetual injunction 
might fitly be granted at the hearing ; for to justify a temporary injunction, not only must 
the case be such that an injunction is the appropriate relief, but there must be the further 
ingredient that unless the defendant is restrained forthwith by a temporary injunction, 
irreparable injury or inconvenience may result to the plaintiff before the suit is decided 
upon its merits (u). But if a case is a proper one for specific performance, and inpparable 
injury is likely to be caused to the plaintiff unless the breach of the contract is forthwith 
restrained, the Court will grant a temporary injunction to restrain the breach of the 
contract. Thus where A sued B for specific performance of a contract whereby in con* 
sideration of A having advanced money to B for working certain mica mines, B agreed 
to deliver all the mica produced from the mines to A^ and not to deliver any portion 
thereof to any other person, and also for an injunction to restrain the breach thereof and 
applied for a temporary injunction to restrain B from delivering any portion of the mica 
to another firm to whom B had arranged in breach of his contract to consign a portion, 
the Court held that the case was a fit one for a temporary injunction, and the injunction 
was granted (v). 

5ub<*rtlle (3). — ^The powers conferred by this sub-rule can only be exercised 
if the Court is set in motion by a party who deems himself aggrieved ; hence where a 
District Court committ^ a defendant to jail of its own motion for disobeying an injunc- 
tion of the Court, it was held that the order of committal was ultra vires. Note, however, 
that a High Court has inherent power to commit a defaulting party for contempt ; hence 
a High Court can commit a defendant to jail of its own motion for disobeying an injunc- 
tion issued by such Court (w). See s. 151 above. 

Under sub-r. (3) the Court can in its discretion order either arrest or attachment of 
property ; it is not bound in the first instance to make an order of attachment and 
then order imprisonment. There is no foundation for the proposition that the Court 
can only make an order of imprisonment after an order of attachment. 

If the application to commit was made while the suit was pending, the fact that 
the order on the application was made after the suit was dismissed does not affect the 
powers of the Court to take action for disobedience to the injunction (x). 

Temporary mandatory in|unctlon. — The Courts in England have the 
power to grant mandatory injunctions on interlocatory applications (y). And so have 
Chartered High Courts in the exercise of their ordinary original civil jurisdiction ( 2 ). 
The same power is possessed by Courts in the mofussal (a). 


(u) See Golett’s Specific Belief Act, 263, 264 ; 
Nmabhai v. Jaixatdhan (1888) 12 Bom. 
110 . 

(V) Subba V. HaH Badsha (.1003) 20 Mad. 168 ; 
Madrat Ry, Co. v. Rust (1891) 14 

Mad. 18. 

(ta) Rochappa v. Saehi Devi (1008) 26 Mad. 404. 
(x) Suppi V. Kunhi (1016) 30 Mad. 007. 
iy ) Rooxnson v. Lord Byron (1786) IBrown C!h. 
Cat. 666; Bervey v. Smith (1866) 1 K. and 


J. 880 ; AUport v. Securities Co., Ld. 
(1896) 72 L. T. 688 : Bonner v. Great 
Western Ry, Co. (1883) 24 ch. I). 1. 

(*) Ohampeey v. Jumna Flour Mills (1014) 
16^ Bom. L. B. 666. 

(a) Kandaswami v. Subramania (1017) 41 Mad. 
208 [yes] Rasul Karim v. Pirubhai (1014) 
88 B. 1881 [Yes, according to Shah, J , 
Bo., according to Beaman, J. ] ; Israil 
v. Shamser (1018) 41 Cal. 486, 448*445 

Eye*]. 
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Appeal. — An appeal lies under 0. 43, r. 1 (r), from an order declining to order 
arrest or attachment of proi)erty for disobedience of an interlocutory injunction granted 
under this rule, and the Appellate Court can on appeal pass the order which the lower 
Court should have passed (c). 


8. [S, 494.] 


Before giantlag Injunction 
Court to direct notice to 
opposite party. 


The Court shall in all cases, except 
where it appears that the object of grant- 
ing the injunction would be defeated by 
the delay, before granting an injunction, 
direct notice of the application for the 
same to be given to the opposite party. 

4 . [s. 496-] Any order for an injunction may be 
discharged, or varied, or set aside by the 
b© discbai 9 e(i.Varieci or Court, on application made thereto by any 
party dissatisfied with such order. 


O. 39. 
rr. 2-7. 


Appeal. — An appeal lies from an order under this rule [0. 43, r. 1, cl. (r)]. 

5. [s. 495.] An injunction directed to a corporation 

is binding not only on the corporation 
itself, but also on all members and officers 
of the corporation whose personal action 
it seeks to restrain. 


Injunction to oorporatlon 
binding on its officers. 


Interlocutory Orders, 


6 . The Court may, on the application of any party to 
a suit, order the sale, by any person named 
^powor to order Interim jjj Order, and in such manner and on 
such terms as it thinks fit, of any moveable 
property, being the subject-matter of such suit, or attached 
before judgment in such suit, which is subject to speedy and 
natural decay, or which for any other just and sufficient cause 
it may be desirable to have sold at once. 

The ■words “ or which for any other just and sufficient cause it may be desirable 
to have sold at once ” have been added so as to empower the Court to order a sale of 
securities where the state of the market requires such a course. 

7. [S. 499 S. C. R., O. 50, r. 3.] (1) 

Detention, preservation. Thc CouTt may. ou the application of any 
party to a suit, and on such terms as it 

thinks fit, — 

loi)" make an order for the detention, preservation or 
inspection of any property which is the sub 3 ect- 


(o) Suppi V. Kunhi (1916) 89 Mad, 907. 
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O. 39, 
rr. 7-9. 


(2) The provisions as to execution of process shall applyj 
mvtatis mutandis, to persons authorized to enter under tl^ 
rule. ‘ ' » 

The words ** or as to which any question may arise therein in sub-r. 1, cl. (a), are 
new, 

Inspection of property which is the subject* matter of the suit. — In a 

suit by A against B for damages for injury alleged to have been caused to .4 ’b house by 
the erection of iJ’s house, the Court may make order on B's application for inspection 
of A'b house, to determine the alleged injury, A'b house being in such a case “ the 
subject-matter of the suit ’’ (cf). 

8. [s. 500.] (1) An application by the plaintifi for 
an order under rule 6 or rule 7 may be 
to made after notice to the defendant at any 

time after institution of the suit. 

(2) An application by the defendant for a like order 
may be made after notice to the plaintiff at any time after 
appearance. 

8. [S. 50 It] Where land paying revenue to- Govern- 
ment, or a tenurO liable to sale, is the sub- 
ject-matter of a suit, if the party in pos- 
toa; tfca subjeej-matter o£ gessiou of such land or tenure neglects to 

pay the Government revenue, or the rent 
due to the proprietor of the tenure, as the case may be, ahd 
such land or tenure is consequently dfoered to be sold, any 
Other party to the suit claiming to have an interest in such 
land or tenure may, upon payment of the revenue or rent due 


matter of such suit, or as to which any question 
may arise therein ; 

(6) for all or any of the purposes aforesaid authorize 
any person to ent^r upon or into any land or 
building in the possession of any other party 
to such suit ; and 

(c) for all or any of the purposes aforesaid authorize 
any samples to be taken, or any observation to 
be made or . experiment to be tried, which may 
seem necessary or expedient for the purpose of 
obtaining full information or evidence. 


(d) Dheroneit r. Badha (1897) 24 Cal. 117, 
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previously to the sale (and with or without security at the O. 39, 
discretion of the Court), be put in immediate possession of the 
land or tenure, 

and the Court in its decree may award against the default- 
er the amount so paid, with interest thereon at such rate as 
the Court thinks fit, or may charge the amount so paid, with 
interest thereon at such rate as the Court orders, in any ad- 
justment of accounts which may be directed in the decree 
passed in the suit. 

10 . [S. 502.] Where the subject-matter of a suit is 

money or some other thing capable of 
’ delivery and any party thereto admits that 
he holds such money or other thing as a 
trustee for another party, or that it belongs or is due to another 
party, the Court may order tfie same to be deposited in Court 
or delivered to such last-named party, with or without secu- 
rity, subject to the further direction of the Court. 

Deposit of money in Court.< — Suppose A sues .Bto recover a sum of Rs. 6,000. 

Suppose B admits Rs. 4,000 to be due to A, and contests .4’s claim as to the balance 
of Rs. 1,000. In such a case, A may apply to the Court to direct B to deposit Rs. 4,000 
in Court, or to deliver the same to him (.*4). 

Holds. — ^This rule applies only when the party making the admission Aoldg 
the property or other thing which the party in whose favour the order is made seeks 
to have delivered to him (c). 

“ Appeal — An appeal lies from an order under this rule [0. 43, r. 1, cl. (r)]. 


ORDER XL. 

Appointment of Receivers. 

1. [^S. 503.] ( 1 ) Where it appears o. 40,.'r. -I 

Appointment ot receivers, to thc Cpurt to bc just and convenicnt the 
Court may by order — 

(а) appoint a receiver of any property, whether 

before or after decree ; 

(б) remove any-person from the possession or custody 

of the property ; 

(c) commit the same to the possession, custody or 
management of the receiver ; and 


(«) Rajah Parthaaaradhi v. Rajah Rengiah (1904) 27 Mad, 168. 
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Oi 40f r. I. coxifer upon the receiver all such powers as to 

bringing and defending suits and for the reali- 
sation, management, protection, preservation 
and* improvement of the property, the collec- 
tion of the rents and profits thereof, the appli- 
cation and* disposal of such rents and profits, 

. and the execution of documents as the owner 
himself has, or such of those powers as the 
Court thinks fit. 

(2) Nothing in this rule shall authorize the Courtr^ 
^ remove from the possession or custody of property any perSdr^ 

remove. 


Alterations In the rule — 

1. The words'' to be just and convenient ** have been substituted for the words 

^ “ to be necessary for the reahzatfon, preservation or better custody, or 

management of any‘ property, moveable or immoveable, the subject of a 
suit or attachment.” The result is that the Court may now appoint a 
receiver not only in the particular cases specified in the old section, but 
in every case in which it appears to the Court to be just and convenient 
tq do so. Thus a receiver may be appointed in a suit for partition (ee). 
See notes below under the head “ Just and convenient.” As to 
execution of decrees by appointment of a receiver, see s. 51, cl. (d). 

e 

2. The words “ whether befoje or after decree ” in cl. (a) are new. They ^ive 

effect to the undermentioned decision under the old section (/). 

3. The words" subjecjj-matter of a suit ” which occurred in the corresponding s. 

603 of the Code of 1882 have been omitted. See notes below under the 
he€td “.Beceiver in proceedings other than a suit.” 

Receiver In proceedings other than a suit.— S. 603 of the Cod^ of 
1882 contained the words " subject-matter of a suit.” The result was that under that 
section a receiver could only be appointed in a suit. IPhose words have been omitted in 
the present rule so that a receiver may now be appointed even in proceedings other 
than a suit (^). 

Courts empowered under this order.— Under Ihe Code of 1882 (s. 606), » 
receiver could only be appointed by High Courts and District Courts, and not by Courts 
subordinate to District Courts, This bar lias been now removed by the omission of 
* 1 , 606. A receiver may now b6 appointed by Subordinate Judges also. 

*A receiver Is an officer of the Court. — " The object and purpose of the 
appointment of a receiver may generally be stated to be the preservation of the subject 
matter of the litigation pending a judicial determination of the rights of the parties 
thereto ” (A). " The receiver is appointed for the benefit of all concerned ; he is the 
representative of the Court and of all parties interested in the litigation, wherei^ he is 


ite) Ramji Mam v. Saiigram (1909) 14 Gal. 
W» Jf. 24d« 

( f) Shunmu^am v, Mddin (1885) 8 Had. 229. 


^ Ai<zdgli_y. Mdhoi 


Jof^ Tarini Dam v. 


Cal. 805, 810. 


48 Cal. 986. 
ba Oopal (1907 
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appointed ” (♦)• The ap|k)intnient [of a receiver] is the act of the Court and made in q I* 

the interests of justice. [A receiver] is an officer or representative of the Court, and ’ * 

subject to its orders. His possession is the possession of the Court by its receiver, and 
the tenants in possession, when he is appointed to receive rents and profits of im- 
moveable property, become virtually tenants pro hac vice of tte Court, their landlord. 

His possession is the possession of all the parties to the proceedings according to thoir 
titles. The -moneys in his hands are in custodia legit for the person who can make a 
title to them (j). ^ 

Les^al consequences arising from the fact that a receiver Is an officer of 
the Court: — (1) Attachment.- — Property in the hands of a receiver cannot be attached 
without the leave of the Court first obtained. Thus if a receiver is appointed of certain 
property in a suit between A and 5, and O obtains a decree against A or C cannot in 
execution of his decree attach the property in the hands of the receiver without the 
leave of the Court ; sueh an attachment is an interference with the Gome’s possession 
through its officer, the receiver {k). But if a receiver is apx)ointed of certain property in a 
suit between A and B^ andlfhe property was mortgaged by A to C before the receiver 
was appointed, and G obtains a decree for sale of the mortgaged property, C may bring 
the property to sale, though it may be in the hands of the receiver, without the leave 
of the Court. The reason is that no attachment is necessary before sale in the case 6f 
a mortgage -decree, and no attachment t)eing necessary, there cannot bo any interfelrence 
with the possession of the receiver (/)• 

(2) Suit by or against receiver', leave of Court, — A. receiver cannot sue or bo sued except 
with the leave of the Court by which he was appointed receiver (m). A party feeling 
aggrieved by the conduct of a receiver may seek redress against him in the very suit in 
which ho was appointed receiver, or he may bring a separate suit against the receiver 
in which case he must obtain the leave of the Court {n). There is no statutory 
provision which requires a party to take the leave of the Court to sue a receiver. The 
rule has come down to us as a part of the rules of equity, binding upon all Courts of 
Justice in this country. It is a rule based upon public policy which requires that when the 
Court has assumed possession of a property in the interest of the litigants before it, the 
authority of the Court is not to be obstructed by ^uits designed to disturb the posses- 
sion of the Court, The institution of such suits is in the eye of the law a contempt of 
the authority of the Court, ahd therefore the party contemplating such a suit is requir- 
ed to take the leave of the Court so as to absolve himself from that charge. The grant 
of such leave is made not in exercise of any power conferred by statute, but in exercise of 
the inherent power which every Court possesses to prevent acts which constitute or are 
akin to an abuse of its authority (o). In Pramatha Nath v. Khetra Nath (p), Bodilly, J., 
held that the leave ot the Court to sue a receiver was a condition precedent to the right 
to sue, and that if the leave was not obtained befqjre suit, it Could not be granted 
subsequent to the institution of the suit and the #uit should be dismissed. This 
decision was dissented from in subsequent Calcutta oases where it was held that the 
leave may be granted even after ohe institution of the suit (< 7 ). In a recent Bombay 
oaSe (r), Prabt, J,, after an exhaustive review of the case-law on the subject, came to 
the same conclusion ; the learned judge held that failure to obtain leave prior to the 

Kamatehiv^, Sundaram (190S) 20 Mad. 492. 

Braja Bhusan v. Sri» Chandra (1918) 4 
Pat. L. J. 20, 28. 

(1904) 32 Cal. 270. 

Banku Behari v. Barendra N ath (1910) 15 
C. W. N. 64 ; Sarat Chandra v. Apurba 
(1911) 16 C, W. N. 926 [execution pro- 
ceedings]; Maharaja of Burdwan v. Apurba 
(1911) 16 C. W. N. 872. 
ramaedji v. Husseinbhai (1920) 22 Bom. 
li.B. 319. 


(0 16., p. 317. 

0) Orr V. Muthia (1894) 17 Mad. 601, 603 ; 

AdminUtrator-Goneral v, Prem Lall(l&95) 
^ Oal. 1011, 1016, 22 1. A. 208. 
k) fahnr, Ali Mahomed (1892) 10 Bom. 677. 

Bebendra (1899) 26 Cal. 127. 
w) MiUtr V. Bam Rajan (1884) 10 Col. 1014 ; 
p^ne V, .Kumof Chandra (1908) 80 Cal. 
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O. 40, r. I. institution of the suit was cured by subsequent leeve. As regards suits by a 
receiver, it has been recently held by the High Court of Calcutta that if the suit is insti 
tuted without the leave of the Court, the Court may grant leave after the institution 
of the suit to continue the suit (s). 

It may here be noted that a receiver is not a necessary party to a suit for a declara 
tion of title and possession of property of which he is appointed receiver {t) ; nor can he 
be made a party to a proceeding under sec. 1 45 of the Criminal Procedure Code merely 
in his capacity of receiver (w). 

(3) Debts incurred by receiver in business, — If a receiver is appointed of the estate 
of a deceased person with authority to continue the business carried on by the deceased, 
and in the course of such business debts are properly incurred by the receiver, the persons 
to whom the debts have become due may proceed not only against the receiver personally, 
but also against tfte estate of the deceased, for the recovery of their debts, and they are 
entitled to payment of their debts in priority to other creditors of the estate. The right 
to proceed against the estate is founded on the just and equitable principle that as the 
acts of a receiver acting within his authority are the acts of the Court, the estate cannot 
be permitted to enjoy the benefits of those acts without being held liable for the 
obligations arising out of them (i?)« 

(4) Loss occasioned by receiver's default. — If any loss is occasioned to the property 
by the wilful default or gross negligence of the receiver, the loss is to be borne not by the 
party on whose application the receiver was appointed (for a receiver is not an agent of 
such party), but by the estate in the first instance. The party damnified by the loss may 
then proceed against the receiver (w). See r. 4 below. 

(5) Agreement controlling receiver's powers, — A receiver being an officer of the 
Court, it is contempt of Court on the part of any of the parties to enter into an agreement 
with him restricting and controlling his powers. The Court alone has the power to deter- 
mine the powers of a receiver (x). 

(fi) Remuneration, — A receiver being an officer of the Court, the Court alone has 
to determine his fees or remuneration (r. 2 below). Hence a promise by a party to pay 
the remuneration of a receiver without leave of the Court is against law, and is not binding 
on the promisor (y). 

(7) Criminal Procedure Code, s, 146. — ^Where a receiver is appointed by a Court of 
property the subject of a suit, a Magistrate has no jurisdiction under sec. 146 of the Code 
of Criminal Procedure to interfere with him in respect of his possession of the property 
without the sanction of the Court, his possession being the possession of the Court {z). 
It may here be noted that a Civil Court has no power under this rule to appoint a 
receiver in supersession of a receiver apxiointed by a Magistrate under sec. 140, cl. (2), of 
the Criminal Procedure Code (a). See sub-rule (2). 

(8) Proseoution of receiver, — A receiver appointed by the High Court, who has under 
its orders taken possession of property, cannot be prosecuted for criminal breach of trust 
in respect thereof without first obtaining the leave of the Court (h\ 


(a) Rustemjee v. Frederic Qaehele (1018) 40 
Cal. 362. 

(0 SuUya V. Oolap (1900) 6 Cal. W. N. 27 ; 
Rodger v. Ashutosh (1902) 6 Cal. W. N. 
829. 

(u) Dunne v. Kumar Chandra (1908) 30 Oal.593. 
Cv) Mohari Bibi v. Shyama Bibi (1903) 30 Cal. 
987 ; Short v. Pickering (1883) 6 ^ad. 
138. 

(w) Off V. Muthia (1894) 17 Mad. 601; Muthia 


V. Orr (1897) 20 Mad. 224. 

(a?) Manich Lai v. Surrat Coomaree (1895) 23 
Cal. 648. 

(y) Prokash Chandra v. Adlam (1903) 30 Ca 

J^0. 

. ( 2 ) Dunne v Kumar Chandra (1908) 80 Oal. 693. 

(а) Bidyaprasad v, Ashrafi (1918) 40 Cal. 862. 

(б) Santok Ohand v. Emperor (1918) 46 

Cal. 482. 
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*• Just and convenient.*’ — These words have been taken from the Judi- O. 40* f. I * 
oatnre Act, 1873, s. 26, sub-s. (8). The words in that Act are “ just or convenient,” but 
they have been construed to mean just and convenient (c). The words “ just and con- 
venient ” do not mean that the Court is to appoint a receiver simply because the Court 
thinks it convenient ; they mean that the Court should appoint a receiver for the protec- 
tion of rights or for the prevention of injury according to legal principles (d). Hence the 
Court should not appoint a receiver of property in the possession of the defendant claim- 
ing the same by a legal title, unless the plaintiff can show prima facie that he has a strong 
case and a good title to the property (e). The mere circumstance that the appointment 
of, a receiver will do no harm to any one is no ground for appointing a receiver { / ). See 
notes “ alterations in the rules,” No* 1, p. 806 above, and notes below “Cases in which 
a receiver may be appointed ” See also Specific Relief Act 1 of 1877, s. 44. 

Which Court may appoint a receiver. — ^Tho i)ower to appoint a receiver 
rests only with the Court in which the suit is brought in which it is sought to 
appoint a receiver. Hence a District Judge has no power to appoint a receiver of pro- 
perty which is the subject of a suit in another Court, oven though such Court may be 
subordinate to his own Lg). 

Whether a receiver can be appointed when an executor is in posses- 
sion- — In England the rule is that the Court will not appoint a receiver against an 
executor unless gross misconduct is shown, and the same rule, it is submitted, applies 
to the case of an executor of the will of a person subject to the provisions of the Indian 
Succession Act. This rule, however, does not apply in the case of an executor of the 
wiU of a Mahomedan. The reason is that while in the case of persons governed by the 
Succession Act, a testator can dispose of the whole of his property by his will, a 
Mahomedan testator cannot dispose of more than one-third of his property by 
his will {h). 

Where a receiver is appointed of the estate of a deceased person, and the estate is 
being administered by the Court, the Court may authorise the receiver to pay out of the 
estate in his hands pressing claims against the estate {%). 

Temporary injunctions and appointment of receiver. ^ — ^Tho distinc- 
tion between a case in which a temporary injunction may be granted and a case in which 
a receiver may be appointed is that while in either case it must be shown that the property 
should be preserved from waste or alienation, in the former case it is sufficient if it be 
ahownthattheplaintiff ipthc suit has af»ir question to raise as to the existence of the 
right alleged, while in the latter cose a good pnma/ocie title to the property over which 
the receiver is sought to be appointed has to be made out (j). 

Cases In which a receiver may be appointed. — A and B constitute 
members of a trading joint family. A sues B for part-ition of the joint family property, 
and applies for the appointment of a receiver on the ground that B has misappropriated 
large sums of money and thrown the accounts mto confusion. Here it is just and conve- 
nient that a receiver should be apixiinted, for the object is the preservation of the pro- 
perty which is the subject of the suit (k). The removal of a large amount of property by 
the defendant under circumstances which might fairly give rise to suspicion during the 


(c) Beddow V. Beddow (1878) 9 C. D, 89, 
Hi 307^ (1878) 10 C. D. 

^rf) Ailaii V. OorporcUion of Southampton (1880) 
10 0. D. 148, 148 ; RoHmson v. Pic- 
kering (1881) 16 C. D. 660, ^1 ; Bolmez 
V. Mlllage [1893] 1 Q. B. 55X 667. 

(c) Sidheewari v. Ahhoyenoari (1888) 16 Cal. 
818; Ohandidat v. Padmanand (1895) 22 
Cal. 460. 

(/) 8rim<ai v. Beni Madhdb (1883) 6 All. 666 


Harris v. Beauchamp [1894] 1 Q. B. 801. 
(g) Latafut v. Anunt (1896) 23 Cal. 617. 

(A) Hajlzabai v. Kazx Abdul Karim (1806) 19 
Bom. 83. 

(i) Motivahu v. Premvahu (1892) 16 Bom. 611. 
U) Ohandidat v. Padmanand (1895) 22 Cal. 469 
See also Sham Chand v. Bhaya Ram 
(1900) 6 Cal. W. N. 305. 

(k) Hanumayya v. Venkatasubbayya (1806 
18 Mad. 23. 
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O. 40, r. 1. pendeinoy of a suit in which the question of title to that pioperty would be determined. 

is a sufficient strong ground for the appointment of a receiver (2), Likewise a receiver 
may be appointed of mortgaged property in a suit for foreclosure or sale, if a proper case 
is made out (w). A receiver may also appointed in a testamentary suit (w). 

Partnership suits . — In considering the question of the appointment of a reoeiver 
in partnership suits, a distinction has to be drawn between oases in which the contest 
is between partners and oases in which the contest is between partners on the one hand 
and non-partners on the other. 

In the first class of oases, that is, where one partner seeks to have a receiver appoint- 
ed against his co-partners, it is necessary to distinguish cases in which the partnership 
has already been dissolved from those in which the partnership is still subsisting. If 
the partnership is already dissolved, the Court usually appoints a receiver, almost as 
a matter of course (o). The jurisdiction of the Court to appoint a receiver is not ousted 
by an arbitration clause providing for a reference to arbitration of all matters in dispute 
between the parties (p). But if the partnership is still subsisting, no receiver will be 
aj<|)ointed unless some special grounds for the appointment can be shown. There must 
be fraud or gross misconduct of some kind ($), or wilful denial of the complaining part- 
ner’s rights (r), or persistence under cover of right in conduct endangering the assets {s). 

In the second class of oases, that is, where the contest is between partners on the 
one hand and non-partners on the other, c.g., legal representatives of a late partner, 
a receiver will not be granted against a member of the firm at the instance of the legal 
representatives, unless some special grounds for the interference of the Court can be 
established. But it is a matter of course to appoint a receiver where such appointment 
is sought by a partner against the legal representatives of his late co-partner, or where all 
the partners are dead and an action is pending between their representatives (t). 

Decree for maintenance . — ^Where a decree is passed for maintenance and a charge is 
created on a specified property to secure payment of the allowance, it is desirable, in 
order to avoid difficulty in executing the decree and to make a fresh suit unneces- 
sary in case of default of payment, to appoint a receiver by the decree itself with 
directions, in case of default of, payment to take possession of the property and sell 
j;he same, and out of the sale proceeds to pay the allowance (u). 

Criminal Procedure Code, sec. 146. — The fact that there exists in respect of any im - 
moveable property an order of a Magistrate passed under section 146 of the Code of 
Criminal Procedure is no bar to the exercise by a Civil Court of the power conferred on 
it by this rule to appoint a receiver in respect of the same property (?;), It is, however, 
different where a receiver is appointed by a Magistrate under s. I4.f\ ol. (2), of that Code. 
See p. 808, case (7). 

Receiver and administrator pendente lite. — A receiver may be appointed 
under this rule in a testamentary suit governed by the Probate Act, 1881 {vv). The 
Chancery Division of the High Court of England may appoint a receiver of the estate 
of the deceased, though proceedings have been commenced by the defendant in 
the Probate Court and though the defendant is prepared to apply at once in that 
Court for an administrator pendente Uie{w)* 


a) Sia Ram v. Mohabir (1900) 27 Oal. 279. 

{m) Qhanashyam v. C?oMn<la (1902) 7 Cal.W, N. 
452 ; J aikissondcLs y. Zenotai (1890) 14 
Bom. 481. 

n) Yeswant v. Shankar (1898) 17 Bom. 888. 

(o) Pini V. Roncoroni [ 1892] 1 Ch. 088; Taylor 

V. Neoie (1888) 89 Oh. D. 638, 

(p) Pini y. Roncoroni [18921 1 Ch. 688, 637. 

q) Bx parte Broome, 1 Bofl^ 69 ; Estwick v. 
Cfonningaby (1682) 1 vern. 118 [one 
partner oollndlng with debtors ol the 
firm] Smith v. Jeyes (1841) 4 Beav. 608 


making away with partnership assets, 
(r) Hals V. Hals (1841) 4 Beav. 869. 

(a) Madgwiok v. Wimble (1848) 6 Beav. 496. 
(e ) Bindley on Partnership, Book III. Chap. 
10, sec. 6, sub-sec. 8 '(Of receivers). 

(u) Hemangines v. Kumode Chander (1899) 

26 ^al. 441. 

(v) Barkat-un^nissa v, Abdul Aziz (1900) 22 

All. 214. 

(vv) Ysshvoant v. Shanksr, (1892), 17 Bom. 
888 . 

(w) Oaket, In re (1917). I Oh. 280* 
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Security not furnished by receiver, — Where the order whereby a person O. 40) T* I* 

s appointed receiver requires him to give security so that the order is conditional upon 
his giving the security, he cannot be receiver until the security is given (a;). It is other- 
wise where the order is not conditional but absolute in its terms ; in such a case the order 
takes effect immediately it is made {y). 

Receiver of future earnings of judgment-debtor. — The Court has no 
jurisdiction to enforce satisfaction of a judgment-debt by appointing a receiver of the 
future earnings of the judgment-debtor. “Unless a man has assigned or charged his 
future earnings or has made a sum payable out of them, they cannot be prospectively 
impounded by any of his creditors by any ordinary process of execution, whether legal 
or equitable” (z). Similarly, a receiver cannot be appointed of future allowances of 
maintenance payable to a judgment-debtor (a). 

Receiver In execution proceedings — See notes to s. 51. See also notes to 
O. 21, r. 46, under the head “ Procedure where garnishee denies debt,” p. 595 above,y 

Receiver after decree. — A receiver may be appointed even after a decree has 
been passed (5). See cl. (a) of the rule. 

** All such powers as to bringing and defending suits as the owner 
himself has.*^ — ^These words are wide enough to empower the Court to authorise a re- 
•ceiver to sue in hia ovm name ; hence where a receiver is authorised in that behalf, he 
’’may sue in his own name (c). And it has been held by the High Court of Calcutta that 
where a receiver is appointed with full powers under sub-r. (1), oh (d), that is, with such 
powers as to bringing suits aa the owner himself has, the receiver is entitled to sue in his 
own name though not expressly authorized to do so (d). As legards suits for possession^ 
it is to be noted that though ordinarily a suit to recover possession of jiroperty can only 
be brought by him in whom there is a present title to it, yet if a receiver is appointed 
under this rule with such powers as to bringing suits as the owner himself has^ ho is entitled 
to sue for possession (e). But a receiver takes such title as the owner himself had in 
the property, and he cannot therefore sue for possession in a case in which the owner 
himself would not have been entitled to sue for possession { / ). 

Realization of property.” — A/^er the dismissal of a suit in which a receiver 
has been appointed, the Court has no power to give the receiver any fresh power, as for 
instance, liberty to sell (g). 

All such powers as to the execution of documents which the owner 
himself has," — This includes a power to the receiver to execute a conveyance 
Including the share of a minor defendant {h). 

Suit by or against receiver — leave of Court — See notes under the same 
head, p. 807 above. 

Contempt proceedings. — Wliere a receiver is appointed of property the subject 
of a suit, and the property is forcibly taken possession of by any person, not only the 
parties interested in the property, but also the receiver may proceed against such 


X) JEdwarda v. Edwards (1876) 2 Ch. D. 291. 

See also Sr^ivas v. Kesho (1911) 14 Cal 
L. 489T 

V) Bhairab V. Nandiram (1917) 46 Cfll. 70. 
( 2 ) Bolmea V. Millage [1893] 1 Q. B. 661 
See also Asad Ali v. Haider AH (1911 
88 Cal. 18 ; Ranee Annapurni v 
Swaminathamil} 84 Mad. 7, 9. 
ay PdHkandyy. ifrOftnon (1917) 40 Mad. 802. 
6) Shunmagamv, Moidin (1886) 8 Mad. 229. 


(o) Oriental Bank Corporation v. OobinloU 
(1884) 10 Cal. 713. 732-733. 
id) Fink V. Maharaj Bahadur Bingh (1898) 26 
Cal. 642 ; Jagat Tarini Daai v. Naba Qopal 
(1907) 34 Cal. 305. 

(e) Haji Cassim v. Dutt (1914) 19 C. W. N. 46. 
if) Mahamed v. Panchapekesa (1911) 35 Mad. 
678. 

(g) Rabeholme v. StaitA (1907) 34 Gal. 836. 

(A) Basir Ali v. Hafiz (1916) 43 Cal. 124. 
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40, r. 1. person for contempt. There is nothing to prevent the receiver from himself applying 
for a rule for contempt (i). ' 

Appointment of new receiver in place of old receiver. — ^Where a 
receiver appointed under this rule institutes civil proceedings, and is then replaced by 
another receiver, it is necessary that the new receiver should be made a party to the 
proceedings {j). 

Continuance of office.— A Court appointing a receiver may by its order pro- 
vide that the office should continue permanently after the decree when such continuance 
is necessary, or for so long as it may be so ( k), 

A sues B in thu Court of a Subordinate Judge. The suit is dismissed on a preli- 
minary ground. A appeals to the ffigh Court, and pending the appeal B is appointed 
receiver of the property in dispute in the suit. The High Court sets aside the decree of 
the lower Court, and the case is remanded to the lower Court for trial on the merits. 
After the appeal is over, T forcibly enters into possession of the property in the 
possession of JB as receiver. R appliSs to the High Court that T may be committed for 
contempt. It is contended for T that the appeal being over, R must be decreed to have 
been discharged from the c^ffice of receiver when the appellate decree was passed. This 
contention will not prevail, for though the appeal may be over, R must be regarded as 
receiver of the property until he is finally discharged by the Court. Hence R is entitled 
to make the application to commit T for contempt (1). 

Receiver’s liability to account. — ^The Court appointing a receiver in a suit 
has authority, incidental to its jurisdiction, to order him to account, although the suit may 
be no longer pending (m). See r. 3 (b) below. 

5ult by subsequent against former receiver. — A suit cannot be maintained 
by a present receiver of an estate against the former receiver for the recovery of money 
alleged to be due by the former receiver to the estate (n), 

Recevier’s lien. — A receiver, though discharged, is entitled to a lien on the estate 
for all his just claims and allowances. Hence the Court wiU not compel a receiver, who 
has been discharged, to make over the property in his possession, until his lien has been 
satisfied or provided for by a sufficient indemnity (o). 

Joint receivers. — As a general rule appointment of more than one receiver 
whether by the same or a different Court, except in case of joint receivers, is not 
allowable (p)* 

Appeal. — An appeal lies not only from an order granting an application to appoint 
a receiver, but from an order rejecting such 'application (q) [0. 43, r. 1, cl. (a)]. But no V 
appeal lies from directions given by a Court in passing receiver’s accounts. Such direc- 
tions do not come within any of the four clauses of su b-r. (1) (r). No appeal, however, 
lies to the Privy Oouncil from an order refusing to appoint a receiver («). 


(i) Greyv. Woogramohun (1901) 28 Cal. 790. 
hS AkiUa V. Dhelli (1906) 28 Mad. 167. 

(T) muLln ^MathuBii (1896) 19 Mad. 120, 
28 1. A. 28. 

(1) Grey v. Woogramohun (19(n) 28 790. 

<m) Adminidtrator-General v. Prem Loll (1896) 

22 Cal. 1011, 22 I. A. 203. 

(n) Per Pletoher, J., In DuU v. SUmal (1918) 

(o) Lail v. Surtibkoonath (1896) 22 Cal. 

^ 960, 978. 

(V) Woodroflfe on Becelverg. p. 78. 

(2) Venkalasami v. Stridavamma (1886) 10 Mad, 


179 ; Sangappa v. Shix^asawa (1899) 24 
Bom. 38 ; Oursetji v. Gangaram (1916) 17 
Bom. L. B. 680 ; Boidya Nath v. Makhan 
Led (1890) 17 Cal. 680: Khagendra v 
Shaehadhar (1904) 81 Cal. 496 ; Mun% 
Lai V. Jagannath (1^6) I. U. 735 ; 
Sanl V. Ram Ghana (1910) PunJ. 

3 Bee. no. 36, p. 99. Of. XacAmi v. 
Ram Oharan (1918) 86 All. 426 [In- 
jun otion]. 

(r) Keehobati v. Maojregor (1908) 86^ Cal. 5,® 
(•) Ohundi Dutt v. Pudmanund (1896) 22 Cal . 
928. 
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It has been held by the High Court of Calcutta (t), Bombay (u), and Allahabad O. 40 * 

(v), that an order that a receiver be appointed without appointing anybody by name rr. I "3* 

as receiver and adjourning the application to a later date for so appointing one is not 
an order within the meaning of this rule and it is not therefore apx)ealable under 
0, 4^ r. 1, ol. (s). The contrary has been held by a Full Bench of the Madras High 
Court (w). 

A receiver is appointed of B'a property in a suit by A against B, O claims to 
be in possession of the property under an agreement between him and R, and he 
objects to the appointment of the receiver, but the objection is dismissed. The order 
comes within this rule, though C is not a party to the suit and is therefore 
appealable (x). An order appointing a receiver pending an application for the 
appointment of a common manager under a. 93 of the Bengal Tenancy Act 8 of 1885 

also falls under this rule, and is therefore appealable binder O. 43, r. 1, cl. (s) {y). 

Letters Patent appeal. — An order directing a receiver in a suit to advance 
money to a guardian etd to enable him to conduct the defence on behalf of a minor 

defendant is not a “ judgment “ within the meaning of cl. 15 of the Letters Patent^ and 
no appeal lies therefrom (z). 

A receiver cannot delegate his powers to others — Where a receiver is 
appointed to collect the rents of an estate, it is his duty to collect the rents himself- 
or where the rents are collected by a clerk on his behalf, to receive the rents and to keep 
proper accounts thereof. If the rents received by the clerk are misappropriated, the 
receiver is bound to make good the loss. He is not justified in delegating or entrusting 
to another a duty entrusted to him by the Court (a). 

Summary Jurisdiction. — Where the matter complained of rests on an 
agreement which has not been carried out, the Qourt may interfere to prevent its receiver 
giving effect to the proposed agreement, and this it may do on the mere application of a 
party to the suit (6). But where the matter has passed out of the stage of agreement 
as where a lease has already been granted by the receiver, no summary order could be 
passed to set aside the lease, but the party aggrieved must proceed by suit against the 
receiver (c). 

Form. — For form of appointment of receiver, see App. F., no. 9. 

2. [S. 503 , cl. (d).] The Court may by general or 

special order fix the amount to be paid as 

aemunenition. remuneration for the services of the re- 

ceiver. 


Remuneration.— See notes under the same, p 8C8 above. See also notes to r. 
"1, “ Receiver’s Hen,” p. 812 above 

3. [S.503, 2nd part.] Every receiver so appointed 

Duties. shall — 


(t) Upendra Nath v. JBhupendra Nath (1910) 

18 Oal. li, J, ^ 

(u) N arbadashankar v. Kevaldaa (191J> 17 

Bom. X,. R. 610. 

(p) Ramji v. Roman (1914) 13 All. L. J.79. 

(«?) Palaniappa v. Palaniappa (1916) 40 
^ Mad. 18. 

(z) Hudton V. Morgan (1909) 36 Cal. 713 \Agabeg 


V. Sundari (1918' 3 ^^* *^*, 

(y) Asadali v. Mahomed C^. 9^- 

( 2 ) Kuppueami v. Rathnavelu (1901) 24 Mfld. 511 

(a) Balaji v. Ramchandra (1896) 19 Bom. 660. 

(b) Surendro Keshub Roy v. Durgasoondsry 

(1888) 16 Cal. 263. 

(c) KrUta Chandra Chose v. Krxeia Sakha Qhoae 

(1909) 36 Cal. 62. 
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o. 40, (a) furnish such security (if any) as the Court thinks 

rr. 3-5. fit, duly to account for what he shall receive in 

respect of the property ; 

(6) submit his accounts at such periods and in such 
form as the Court directs ; 

(c) pay the amount due from him as the Court directs ; 
and 


(d) be responsible for anjF loss occasioned to the pro- 
perty by his wilful default or gross negligence. 

Appeal* — ^There is no ri^ht of appeal from the orders of the Court giving directions 
in passing a receiver’s accounts (d). 

Form. — For form of bond to be given by receiver, see App. F, form no. 10. 
^Enforcement of receiver-, 4_ J ^ reCeivCT- 

(a) fails to submit his accounts at such periods and 
in such form as the Court directs, or 

(&) fails to pay the amount due from him as the Court 
directs, or 

(c) occasions loss to the property by his wilful default 
or gross negh'gence. 

the Court may direct his property to be attached and may sell 
such property, and may apply the proceeds to make good any 
amoimt found to be due from him or any loss occasioned by 
him, and shall pay the balance (if any) to the receiver. 

Loss to property occasioned by wilful default of receiver. — “Property” 
includes the income, of property (c). See notes to r. 1 ” Loss occasioned by 
receiver’s default,” p, 808 above. 

The Court may direct his property to be attached.— The property may bo 
attached, even after the receiver’s death, in the hands of his legal representatives (/),v 


A ppeaK — An appeal lies from an order under this rule [O. 43, r. 1, cl. (s)]. But no 
appeal lies from an order declaring a receiver liable in respect of a sum of money 
unless the order includes a direction for the attachment of his property (g). \/. 

5. [s. 504.] Where the property is land paying re- 
venue to the Government, or land of which 
the xevenue has been assigned or redeem- 
ed, and the Court considers that the in- 
terests of those concerned will be promoted by the manage- 
ment of the Collector, the Court may, with the consent of the 
Collector, appoint him to be receiver of such property. 


i. 




Keghobaii v. MoGrtgor (1008) 85 Oal. 6*^ 8. 
Raman v. Qopala (1016) 80 Mad. 584. 
Raman v. Gopala (1015) 80 Mad. 684. 


(g) QamghLal v. Kumar Sntya Natayan (1^1® 
4 Pat. L. J. 686. 
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ORDEE XLI. 

Appeals from Original Decrees. 

1.' [s* 541.] (1) Every appeal shall be preferred in the 
form of a memorandum signed by the 
»cfo^any*me^a^dum!" appellant or his pleader and presented to 
the Court or to such officer as it appoints 
in this behalf. The memorandum shall be accompanied by 
a copy of the decree appealed from and (unless the appellate 
Court dispenses therewith) of the judgment on which it is 
founded, 

(2) The memorandum shall set forth, concisely and 
under distinct heads, the grounds of 
^^ontentB of memoran- objection to the decrce appealed from with- 
out any argument or narrative ; and such 
grounds shall be numbered consecutively. 

Appeal from original decree. — Sees. 96 and notes thereto. 

Defective vakalatnama.— A memorandum of appeal cannot be said to be 
properly presented, if it is presented by a vakil whose name does not appear in the 
vakalatnama, though by an oversight. In such a case the appeal should be dismissed 
though the objection to its validity is taken at a very late stage of the proceedings (h)* 

Memorandum shall be accompanied by a copy of decree and of Judg- 
ment. — 0. 41, r. 1, makes it an inflexible rule that in the case of appeals from decrees 
the memorandum of appeal shall be accompanied by a copy of the decree. The Court 
cannot dispense with it. A copy merely of the judgment is not sufficient. If a copy of 
the decree is flled after the expiration of the period of limitation prescribed for the 
appeal, the appeal is time -barred; the reason is that there is no valid appeal until a 
copy of the decree is filed. The same rule applies where an appeal is preferred from 
an order ; in such a case the memorandum should be accompanied by a copy of 
the order (i) : see O 43, r. 2. On the same principle, if the memorandum is not 
accompanied by a copy of the judgment, the appeal must be dismissed as time- barred 
unless the appellate Court dispenses with such copy ( j). 

Grounds of objection. — The grounds of objection must be such as arise from 
the pleadings and evidence, and are necessary for the decision of the case ( k ) . The appel- 
lant must not be allowed in appeal to make out a new case (1), or a case inconsistent 
with the o€^ set up by him in the lower Court (m). Nor could an appellate Court make 
an entirely new case for a plaintiff which he never made for himself at any period of 
the trial (n). 


(A) Muhammad v. Jos Ram (1913) 36 All. 46 
[objection taken alter the orders of 
remand]. 

(<) AH V. Bhoftoanta (1618) 40 All. 12. 

V) Phanpat Mai v, Mela Mai (1917) PunJ. 
Eeo. no. 67, p. 261. 

(A) (186®) 19 Af. 

(I) indur Ohunder v* Radhakithore (1892) 10 
Oal. 607, 19 1. A. 90 ; Annamalap v. 


PUchu (1906) 28 Mad. 122, 123. 

(m) Qajapathi v. Vasudeva (1892) 16 Mad. 508. 

19 I.A. 179; Jlahi Khan v. Sher AH (1904) 
26 All. 831: Puran Mol v. Krant Singh 
(1898) 20 All. 8, 10 ; Gopee Loll v. CAun- 
draolee (1872) 19 W. E. 12, I. A. Supp. 
vol. 131. 

(n) Irangofjoda v. Seshapa (1893) 17 Boiu. 772, 

773 . 
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In drawing up the grounds of appeal it thould be remembered that no subsequent 
event or devolution of interest can affect the decision of a question as it stood at the time 
the decree appealed against was pronounced. To give effect to these, some supplemen- 
tary proceeding, and not an appeal, is the right procedure (o). 

Grounds of. objection vhich may be taken for the first time In 
appeal. — ^There are certain points which, though not taken in the lower Court, may 
yet be taken for the first time before the appellate Court. Thus an objection to the 
jurisdiction of the lower Court to entertain the suit may be taken for the first time in 
appeal (p ) . Similarly an objection on the score of a defect fatal to the suit* may be taken 
for the first time in appeal, e. g., that a person interested in the mortgaged property was 
not joined as a party to the suit as required by O, 43, r. 1 {g), or that a nol^ice required 
to be given by a zamindar to a putnidar under s. 8 of Regulation l8of 1819 was defec- 
tive in some essential particulars (r). But the defecti n each case must appear on the 
face of the proceedings, otherwise the objection will not be entertained (''?)• Similarly 
the plea of res judicata may be taken for the first time in appeal, provided it can be 
decided upon the record before the Court {t). But where in a suit for a declaratory 
decree, it was contended for the first time in appeal that the Court had no power to pass 
a declaratory decree having regard to the facts of the particular case, it was held that 
the objection should not be entertained. Such an objection does not go to the juris- 
diction of the Court (u). 

Limitation. — As to the period of limitation for appeals, see Limitation Act, 1908, 
sch. I, arts. .161, 162 and 166, S. 6 of the Limitation Act provides that an appeal may 
be admitted after the period of limitation, if the appellant satisfies the Court that he had 
sufficient cause for not preferring the appeal within such period. S. 12 of the same Act 
provides that in computing the period of limitation provided for an appeal, the time 
requisite for obtaining a copy of the decree appealed from should be excluded. See 
notes to r. 2 below, “ Leave of Court : Limitation.” 

When appellate Court may not interfere with findings of tact.— Gene- 
rally speaking it is undesirable for an appellate Court to interfere with the findings of 
fact of the trial judge who sees and hears the witnesses and has an opportunity of noting 
their demeanour, especially in cases where the issue is simple and depends on the credit 
which attaches to one or other of conflicting witnesses. The view of the trial judge as 
to the credibility of witnesses should not be put aside on a more calculation of probabili- 
ties by the appellate Court (v). 

Form. — For form of memorandum of appeal, see App. G, form no. 1. 

2. [s. 542.] The appellant shall not, except by leave 
of the Court, urge or be heard in support 
of any ground of objection not set forth 
in the memorandum, of appeal ; but the 
appellate Court, in deciding the appeal, shall not be confined 


O. 41, 
rr. I, 2. 


(o) Anundmoyee v. Sheeb Ckunder (1862) 2 W. 

K. P. C. 19. 

(p) Ramayya v. Subbarayudu (1890) 18 Mad. 

25. 

(g) Qhulam Kadir v. Mustakim (1896) 18 All. 
. 109. 

f) AhsanuUa v. Harioham (1893) 20 Call. 86, 
19 1. A. 191. 

(s) Ib, 

(0 Kanahai Lai v. Suraj Kunwar (1899) 21 


All. 446. 

(w) Bombay Burmah Trading Corporation v. 

Smxth (1898) 17 Bom. 197, 220-221. 

(v) Bombay Cotton Mfg. Co. v. Motilal Shivlal 
0.916) 42 I. A. no, 39 Bom. 886 ; Ram 
Parkash Das v, Anand Das (1916) 48 I. A. 
73, 83, 48 Cal. 707, 722; Sandalal v. 
Ponc^ianan (1917) 46 Cal. 60, 71; Sundar 
Singh V. KrUhna MiUtt Co. Ld. (1914) 
PimJ. Bee. nO; 63, p. 214. . 
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ibo the grounds. uLjQjbjection forth in the memorandum^". 41,;^. 21 
of appeal or^ taken by leave of the Court under this rule : 

Provided that the Court shall not rest its decision on any 
other grounid unless the party who may be affected thereby 
has had a Sufficient opportunity of contesting the case on that ' 
ground. 

Leave of. Court: Limltatfon. — The appellant cannot, except by leave of the 
Court, urge or bo heard in support of any ground of objection not set forth in the me- 
morandum of appeal. Thus if the plea that the suit is barred by limitation is not 
taken in the methorandum of appeal, the appellant cannot urge that plea in appeal with- 
otti the leave of the Court. The appellate Court may grant leave, but it is not bound to do 
so. But the leave should not be refused if the point of limitation arises on the face of 
the plaint (w). And, further, under the latter part of this rule, the appellate Court can of 
its own motion take cognizance of the question 9,3 to whether the suit is barred by limi- 
tation, though the plea of limitation has not been taken in the memorandum of appeal 
and rest its decision on that ground provided the opposite party is given an opportunity 
of being heard on the point. In either cose, however, the bar of limitation must 
be patent on the face of the proceedings (a;). The same rules apply where the plea that 
the suit is barred by limitation is raised for the first time in second appeal (;/). 


The case put above must be distinguished from the case contemplated by s. 3 of the 
Limitation Act, 1908. That section provides that every suit instituted and every appeal 
preferred after the period of limitation shall be dismissed although limitation, has not 
been set up as a defence. This means that under s. 3 it is the duty of the Court of first 
instance to dismiss a suit if it is barred by limitation, whether the plea of limitation has 
been taken by the defendant or not (z). Similarly it is the duty of the appellate Court to 
dismiss an appeal before it, if the appeal was barred by limitatioU when presented* 
xoheiher limitation has been set up as a defence or not / that is to say, if it is a first appeal, 
the appeal should be dismissed by the first appellate Court, and if it is a second appeal 
it should be dismissed by the second appellate Court. But that section does not impose 
any duty upon an appellate Court to entertain the plea of limitation, if the question 
is not whether the appeal before it is barred by limitation, but whether the suit was so 
barred. Similarly the said section does not impose any duty upon the second appellate 
Court to entertain the plea of limitation, if the question is not whether the second appeal 
is barred by limitation, but whether the first appeal was so barred. It is the provisions 
of the present rule that apply to the two last-mentioned cases, and not the provisions 
of s. 3 of the Limitation Act. Hence in those coses the plea of limitation must be speci- 
fically taken in the memorandum of appeal or by leave of the Court under this rule. 

Proviso to the rule. — The appellate Court is not precluded from basing 
its decision upon a ground not set forth in the memorandum of appeal nor takqn by leave 
of the Court under this rule (a) ; but this power is to be exercised by the Court alone 
and neither party can claim it aa of right (6). But though tho appellate Court may 
rest its decision on a ground not set forth in the memorandum of appeal, it has no 
power to do so where a particular point taken in the pleadings has been deliberately 
abandoned by a party at the trial of the suit4>efore the lower Court (c). 


(to) Balaram v. Mangta Doss (1007) 34 Cal. 941. 
(») Ahmad' Aii v. Busain (1898) 16 All. 

128; Deo Narain v. Webb {1901) 28 Cal. 
89; Vetdeata v. Bhashycdtarlu (1902) 26 
Mad. 867. 29 1. A. 76. 

(y) Bhadai v. Mwnmoaf (1919) ATat. L. J. 


646, 649-660. 

(«) Qhulam Khan v. Mvhammad Hassan (190 
29 Caf. 167, 186, 29 I. A. 51. 

(a) Thakuri v. Kundan (1896) 17 All. 280^ 

(d> Bansidhar v. Bam (1891) 18 All. ^ 

(c) Qotimdrav v. Balu (1892) 16 Bom, 58 ^ 


5 * 
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41 , New questions of fact.— In th^ connection we may note the following 

observations made in the course of a judgment in a Madras case : “ Though we may 
* perhaps consider in appeal any question of law arising from facts which are either admitt- 
ed or undisputed, we cannot allow without any satisfactory reason new questione of 
fact to be raised for the first time in appeal (d). 

^ Making: a new case in appeal. — A Court of appeal is not justified in exposing 
a party after he has obtained his decree to the brunt of a new attack of which he had 
never had notice during the hearing of the suit (e). 

3. [S. 543.] (1) Where the memorandum, of appeal 
is not drawn up in the manner herein- 
Bojection or amendment hefore prescribed, it may be rejected or be 
of memorandum. retuTued to the appellant for the purpose 

of being amended within a time to be fixed 
by the Court or be amended 4;hen and there. 

(2) Where the Court rejects any memorandum, it shall 
record the reasons for such rejection. 

(3) Where a memorandum of appeal is amended, the 
Judge, or such officer as he appoints in this behalf, shall sign 
or initial the amendment. 

Returned for amendment. — ^When a memorandum of appeal is returned 
for amendment, the Court should fix a time for its return (/). See s. 107. 

Appeal. — A decision rejecting a memorandum of appeal on the ground that it 
is boned by limitation (gi), or that it is insufficiently stamped {h), or that it was not 
duly presented (t), haa the force of a decree within the meaning of s. 2, and is 
therefore oppealable. 

Appellate Court to have same power as Courts of or Urinal Jurlsdic- 

— It is important to note at this stage the provisions of s. 107. That section pro- 
vides that the oppellote Court shall have the same powers and shall perform as nearly 
as may be the some duties as are conferred and imposed on Courts of original jurisdiction 
in respect of suits instituted therein . 


4. [S. 544.] Where there are more plaintiffs or more 

defendants than one in a suit, and the 
one of Beverai pinia- decree appealed from proceeds on any 
Sbt*jn“re^ft‘*wboie ground common to all the plaintms or to 
all the defendants, any one of the plain- 
•H., tiffs or of the defendants may appeal from 

the whole decree, and thereupon the 
appellate Court may reverse or vary the decree in favour of 
aU the plaintiffs or defendants, as the case may be. 


Nafoyana v. Changaiamma (1887>10 Mad. 1, 8. 

(f) Jagqn N<Uh v. LalfMn (1878) 1 All. 260. 
ij) ihSab Rai v. Manfii Led (1886) 7 AU. 

Raghunetth xTNUuiV^j) 9 Bom. 452; 


Qunga Dost v. Rantjoy (1886) 12 Cal. 80. 
(h) Rup Singh v. ifuJfci^jr(1886) 7 All. 887. 

(0 Ayyanna y. Nagabhooshanam (1898) 6 Mad. 
285. 
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Qround common to all the defendants.— This rule provides that where O. 41 > r. 4 * 

there are more defendants than one, and the deoree appealed from proceeds 
on any ground common to all the defendants, any one of the defendants may 
appeal from the whole decree, and thereupon the appellate Court may reverse or vary 
the decree in favour of the defendants (j). It is not necessary for the application 
of this rule that the decree should proceed on every ground common to all the 
plaintiffs or to all the defendants; it is quite sufficient if it proceeds on any ground 
common to all the plaintiffs or to all the defendants. A sues J5, G and 
D for recovering possession of certain lands on declaration of title thereto 
alleging that he was dispossessed by all the defendants together in pursuance of a cons- 
piracy between them. 5, G and D file separate written statements denying .4 ’s title 
and also denying dispossession anA- each claiming to hold separate parcels of land from third 
parties. The Court of first instance finds in favour of the title and the possession of 
A and that A was dispossessed by B, Cand D. B alone appeals from the decree. The 
appellate Court finds that A had failed to prove the title set up by him or that he was 
in possession of the land. Should the appellate Court reverse the decree of the lower 
Court in favour of B alone who appealed from the decree, or should it reverse the decree 
of the lower Court in favour also of G and D though they did not join in the appeal ? 

The answer is that if the decree of the lower Court proceeded on a ground common to all 
the three defendants, the decree should be reversed under this rule not only in favour of 
B but also in favour of G and D. Now the ground of defence common to all the de- 
fendants was that A had no title to the lands and the decree of the lower Court pro- 
ceeded on the ground that A had a title to the lands. The decree therefore proceeded on 
a ground common to all the defendants. The appellate Court should therefore reverse the 
deoree not only in favour of B but also in favour of G and D. It is quite immaterial 
that the defendants claimed to be interested by different titles in separate portions of the 
lands. It is enough if any one ground qn which the decree appealed from proceeds is 
common to all the defendants (k). But the provisions of this rule do not apply, unless 
the lower Court whose decree is appealed from has proceeded upon some ground common 
to all the plaintiffs, or all the defendanta If the lower Gourt has not proceeded upon any 
such ground, it is not competent to the appellate Court to reverse the decree as to all the 
plaintiffs or all the defendants upon a ground which the appellate Court considers to be 
common to all the plaintiffs or all the defendants {1). 

If in the case put above, the appellate Court while reversing the decree in favour 
of 5, refuses to reverse it in favour also of C and D on the ground that it has no power 
to do so, the decree of the appellate Court will be subject to revision for failure of exercise 
of jurisdiction (m). See s. 115, cl. (b). If the decree appealed from proceeds on a ground 
common to all the defendants, the appellate Court may reverse the decree in favour of 
all the defendants even if some of the defendants suffered the decree to bo passed ex parte 


against them (n). 

Qrbuad common to all the plaintiffs.—^ and his son B jointly sue G to 
rocovef Hs. 2,000. A decree is passed for the plaintiffs for Rs. 500 only. A alone 
appeals from the decree. C files cross -objections under r. 22 below. The appellate 
Court rejects the plaintiff’s claim in ioto, and reverses the decree of the lower Court. 
Subsequently Bj who did not join in the appeal, applies for execution of the original 
decree against C. B is not entitled to take out execution, for although ho was not a 
party to the appeal, he is bound under this rule by the decree of the appellate Court (o) 


(j) See Somasundaram v. VaithUinga (1916) 
40 Mad. 840, 867 [reversioner v. Alienees 
from widow]. 

(*) Bam Kartial v. Ahmed AH (1908) 80 Cal. 429 : 
Dhutdloor V. Paidigantam (1907) 30 Maf 
470 ; Annamalay v. Pitehu (1905) 28 Mad. 
122 ; Ambika Prasad v. Pardip Singh (1914) 


19 C. W. W. 288. 

(t) Puran Mai v. Krant Singh (1808) 20 All. 8 
Chajju v. Umrao (1900) 22 All. 886. 

(m) SeshaaH v. Krishna (1885) 8 Mad. 192. 

(n) BamTdhal\.Svkesmr{l9ie>llPai. L.J. 148. 
( 0 ) Babaji v. CoUector of Salt Revenue (1887j 11 

Bom. 596. 
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See notes to r. 22 below under the head ** A respondent may urge cross -objections 
against the appellant but not as a rule against a co-respondent.** 

May reverse decree in favour of all plaintiffs or defendants* — ^The word 
**may’* shows that the appellate Court is given a discretion in the matter. It may 
therefore reverse the decree in favour of some only of the plaintiffs or delendants. It 
is not bound to do so in favour of alloi them (p). 

Death of one of several appellants in cases M'here the decree appealed 
from proceeds on a ground common to all of them. — See notes to 0. 22, r. 3, 

* The suit shall abate so far as the deceased plaintiff is concerned,*’ p. 663 above. 

Stay of proceedings and of execution. 

5. [ S. 545. ] (1) An appeal shall not operate as a stay 
of proceedings under a decree or order 
Court! appellate appealed from except so far as the appel- 

late Court may order, nor shall execution 
of a decree be stayed by reason only of an appeal having been 
preferred from the decree ; but the appellate Court may for 
sufficient cause order stay of execution of such decree. 

(2) Where an application is made for stay of execution 

of an appealable decree before the expi- 
pawSS thedecMo. ration of the time allowed for appealing 

therefrom, the Court which passed the 
decree may on sufficient cause being shown order the execu- 
tion to be stayed. 

(3) No order for stay of execution shall be made under 
sub-rule (1) or sub-nile (2) unless the Court making it is 
satisfied — 

(a) that substantial loss may result to the party 
applying for stay of execution unless the order 
is made ; 

(&) that the application has been made without, un- 
t reasonable delay ; and 

(c) that security has been given by the applicant for 
the due performance of such decree or order 
as may ultimately be binding upon him. 

(4) Notwithstanding anything contained in sub-rule (3), 
the Court may make an ex parte order for stay of execution 
pending the hearing of the application. 

■5 


(ji) Nofain v. Binaik (1914) 36 All. 610. 
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AlteratlooB In the rule 4|^ I*, 5 ^ 

1. The first part of sub-r. (1), namely, “ An appeal shall not operate as a stay 
of proceedings under a decree or order appealed from except so far as the 
appellate Court may order ” is new. The object is to make express pro- 
vision for a stay of proceedings from a decree pending an appeal from the 
decree. Thus if a preliminary decree is passed in a suit for accounts between 
a principal and an agent [O. 20, r. 16], and an appeal is preferred from the 
decree, the appellate Court may under this rule stay the inquiry into 
the accounts pending the appeal from the decree. Under the Code of 1882 
the Court directed a stay in cases like these in the exercise of its inherent 
•power y os there was no express provision in the Code in that behalf (q). 

2. Sub-r. (4) is new. It authorizes an ex parte stay. The need for such an 
order constantly arises in practice. 

“Stay of proceedinjcs under a decree.*' — See notes above, “ Alterations in 
the rule.” 

3tay of execution. — Once an appeal is preferred from a decree, it is the 
appellate Court alone that is seized of the matter, and an application for a stay 
of execution should be made to that Court. Where no appeal is preferred, the 
application should bo made to the Court lohich passed the decree^ but the application 
will not be entertained unless the decree is one from which an appeal lies, and the 
application is made before the expiry of the time allowed by law for appealing 
therefrom (r). 

Jinougp the appellate Court may under this rule stay proceedings in execution when 
an appeal is preferred from a decree^ it has no power to stay execution of a decree when 
an appeal is preferred from an order appealable under s. 104. A obtains a decree ex parte 
against B, B applies under 0. 9, r. 13, to have the decree set aside, but the application 
is rejected. B appeals from the order rejecting the application under O. 43, r. 1, cl. (d), 
and applies to the appellate Court to stay execution of the ex paile decree against him. 

It is not competent to the appellate Court to stay execution of the decree there being no 
appeal preferred from the decree (s). Contrast r. 8 below. 

Where decree has been executed.— An order for a stay of execution implies 
that the decree has not been executed. Therefore whore a decree has been executed, 
no order can bo made under this rule (t). See r. 6 below. 

Circumstances under which stay of execution may be granted.— The 

Court has the power under this rule to make an order for a stay of execution for “ sufficient 
cause.” But no order should be made for a stay of execution unless the Court is satis- 
fied that substantial loss may result to the party applying for a stay of execution if the 
execution is not stayed (w). And even if the Court is satisfied that substantial loss may 
result, no order should be mode unless the application has been made without un- 
reasonable delay, and, further, unless the Court is satisfied that security has been given 
by the applicant for the duo performance of such decree as may ultimately bo binding 
upon him [sub-r. (3)]. The Court should not accept a security the validity of which 
is not free from reasonable doubt and the enforcement of which may lead to protraoted 
litigation (v). 


(q) Balkishsn Sahu v. Khuffnu (1904) 81 Cal. 722. 

(r) Amir Hasan v. Ahmed Ali (1887) 9 All. 

; Ithan Ckander v. . AehanooUah (1884) 
AO Oal,817. 

(«) Bhagtoat Sheo Golam (1904) 31 Cal. 1081. 


(t) Dharram Singh v. Kiehen Singh (1868) 12 

0. L. R. 632. 

(u) Gaikmr Sirkar v. Qhandi (1901) 25 Bom. 248. 
iv) Srinibaeh Prasad v. Ktsho Prasad (1911) 88 

Oal. 764, 776 . 
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O. 41, r. 5. Notice to decree- holder, — It ha« been held by the High Court of Bombay 
that a final order staying execution should not be made without notice to the 
decree “holder ; if it is made without notice, it is illegal and it may be set aside under 
8. 116 above (m?). The High Court of Patna has held differently (a;). An interim 
stay, however, may be granted ex parte [see sub-r. (4)]. 

Application of the rule.«~^ obtains a decree against S for the recovery of 
certain immoveable property, and applies for execution of the decree. If JS has prefer- 
red an appeal from the decree, B may apply to the appellate Court for a stay of 
execution on the ground that if execution is not stayed and the property is delivered to 

A, A may do away with the property which may result in substantial loss to him. If 
the appellate Court is satisfied that substantial loss may result if the execution is not 
stayed, and if the application has been made without unreasonable delay, the appel- 
lat e Court may order execution to be stayed under this rule upon security being given 
by B that if the decree of the lower Court is confirmed, he will deliver possession of 
the property to .4. If the decree of the lower Court is confirmed, and if jB fails to 
deliver possession of the property to -4, ^ may proceed against the surety. 

Security for performance of decree. — The nature and extent of the liability 
of a surety under this rule depends on the words of the security-bond (y). Thus 
where the bond was to perform all orders and decrees passed in appeal, it was held 
that the obligation under the bond extended to the final decree passed in second 
appeal (z). When immoveable property is given by a judgment-debtor as security for 
the due performance of a decree under sub-r. (3) (o), it can be realized in execution 
without attachment. The provision of O. 34, r. 14, do not apply to such a case, and, fur- 
ther, the matter being one relating to execution within s. 47, a separate suit does not 
lie (a). As to the mode of enforcing a security-bond given under this rule, see notes to 

B. 145 under the head “ Security for the performance of any decree,” p. 316 above. 

A security- bond given under this rule mortgaging immoveable property exceeding 
Bs. 100 in value requires registration under the Transfer of Property Act, s. 69, and 
the Registration Act, s. 17, in order to make it effective against the property ( 6). 

Effect of uncommunicated order staying: execution. — It has been 
held by the High Court of Calcutta (c), that where an order is made by an appellate 
Court staying execution of a decree, but before the order is communicated to the 
Court executing the decree, the property of the judgment-debtor is sold in 
execution, the sale is invalid and cannot stand, the reason given beijng that when 
an unconditional order for stay of execution is mode, the order becomes operative 
the. moment it ie made and suspends the power of the lower Court to contii^ue the 
proceedings in execution. On the other hand, it has been held by the Madras High 
Court (d) that such sale is valid, the reason given being that the Court of first inst- 
ance still retains jurisdiction to execute its decree notwithstanding an appeal from it, 
and that the power to execute the decree can only be taken away by some communi- 
cation to it of the order of the appellate Court. The latter view, it is submitted, is 
correct. 


(ip) MxiUanchandv. KfiarsedjUlSQl) 16 Bom. 686. 
(*) Mulchand v. Tami Prasad (1919) 4 Pat. L. J. 
642. 

(I/) Afnstr AH, In the matter of (1870) 13 W. B. 
408. 

(z) Shivlal V. A!paji (1878) 2 Bom. 664, 8 Bom. 
204. 

(a) Subramanian v. Baja of Ramnad (1917) 41 
Had. 827 j Shpam Sundof v. Bajpai (1903) 
80 Cal. 1060: Mukta Prasad v. Mahadeo 
(1016) 88 AU. 627. The deotoion in 

Tokhan Siitgh v. Cfirtoar Singh (1005) 82 
Gal. 404, is no longer law in view of the al- 


teration in the language of s. 90 of the trans- 
fer of Property Act, 1882, now O. 34, r. 14. 
(b) Tokhan Singh v. Qirtuar Singh (1005) 82 Cal. 
404; Nagaruru v. Tangatur (1008) 31 Mad. 
830. 

(o) Hukwm Chand v. Kamalanand (1006) 83 Cal. 
027 ; Sati Nath v. Batanmani (1012) 15 C. 
L. J. 886. 

((Q Muthu Kumarasami v. Kvpputami (1009) 
83 Mad. 74; Venkata4shalapati v. Kamsswar- 
amma (1017) 41 Mad. 151, overruling 

Bamanatkan v. ArunaoheUam (101 5> 38 
Mad. 766. 
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Costs* — The applicant who asks for stay of execution should, as a rule, pay the 
costs of the ax)plication, even if the application is successful. The reason is that an 
applicant asking for stay of execution asks for an indulgence which will have the effect 
of interfering for the time being with the enforcement of the decree, and he who 
seeks such an indulgence should in the absence of special circumstances pay for it (e). 

Appeal* — 'No appeal lies from an order by the appellate Court refusing to stay 
execution under this section. Such an order is not a “ decree ** within the meaning 
of s. 2, cl. 2 (/).* It is not settled whether such an order is a “ judgment ’ within 
the meaning of cl. 15 of the Letters Patent, and therefore appealable as such. It has 
been held by the High Court of Madras that an order refusing to stay execution is not a 
“ judgment ” within the meaning of cl. 15 of the Letters Patent, and that no appeal 
lies from it under that clause {g). The contrary has been held by the Calcutta High 
Court (^). The view taken by the Calcutta Court has been approved in a recent 
Madras case (i)- 

Where on order is made for stay of execution on security being furnished by 
the judgm^t-debtor, and such security is furnished, no appeal lies from the order 
at the instance of the decree-holder. Such an order cannot be said to conclusively 
determine any question relating to the rights and liabilities of parties with reference 
to the relief granted by the decree, and it does not therefore come jWithin s. 47 aind 
s. 2, cl. (2) 0‘). See notes to s. 47, “ Appeal,’’ p. 130. 

Review. — ^The Court making an order under this rule may cancel [or vary| it 
at any time (k). 

Form. — For form of security bond, see App. C, form no. 2. 


6. [S. 546.] (1) Wliere an order is made for the exe- 

cution of a decree from which an appeal 
security In case of is pending, the Court which passed the 
&ap°p'eaier“" decree shall, on sufficient cause bemg 
shown by the appellant, require security 
to be taken for the restitution of any property which may be 
or has been taken in execution of the decree or for the pay- 
ment of the value of such property and for the due perform- 
ance of the decree or order of the appellate Court, or the 
appellate Court may for like cause direct the Court which 
passed the decree to take such security. 


(2) Where an order has been made for the sale of im- 
moveable property in execution of a decree, and an appeal is 
pending from such decree, the sale shall, on the aj^licaraon 
of the judgment-debtor to the Court which made the order, 
be stayed on such terms as to giving security or otherwise as 
the Court thinks fit until the appeal is disposed of. 


(«) Ohunt lal V. Anantram (1808) 26 M. 898. 

(/) Ramohand^ v. Balmuhund 

71; Malamal v. Kavalappara (1914) 27 
Mad. L. J. 171. , , 04 

(7) Durga Praaada v^ MalliJrarjuna (1901) .24 
Mad. 868. 


(A) Brij Coomaree v. Ramrick Bass (1900) 6 C. 
' ' W N 781. 

(i) TtUjamm v. Alagappa (1910) 86 Mad. 1, 8, 

(f) Sarawaii^v. QoUtp Da$ (1918) 

(*) Amir Satan v. AAmad (1887) AH. 8^ 


O. 41. 
rr. 5, 6. 
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O. 41, Alterations in the rule: — 

rr, 6-8. l* The words “ or has been taken ** have been added in sub-r. (1) to make it 

clear that security may be required though the property has already been 
taken in execution. These words give effect to a Calcutta decision (l)> 

2. The words ** of money,** which occurred in the old section after the 

words “ in execution of a decree,** have been omitted. 

3. The words “ to the Court which made the order ** in sub-r. (2) are new. 

These words show that an application for a stay of sale is to be made to 
the Court which made the order for sale. 

Application of the rule. — ^This rule does not apply unless (1) there is an order 
made for the execution of a decree and (2) there is an appeal pending from that decree (wi), 
A judgment-debtor whose application for a stay of execution is refused under r. 
5 may apply under this rule. The application contemplated by sub-r. (1) is an applica- 
tion by the judgment-debtor (who has appealed from the decree) for security to be 
given by the decree -holder for the restitution of any property that may be taken in exe- 
cution or for the payment of the value of such property if the decree of the lower Court 
is reversed in appeal. Thus if A obtains a decree against B for the recovery of 
certain immoveable property and an order is made for execution of the decree, B 
filing an appeal from the decree, apply for an order requiring A to give 
security for the restitution of the' prox)erty to him {B), or for the payment of the 
value thereof, if the appeal is decided in his favour. The application may be 
made to the Court which passed the decree or to the appellate Court (w). 
If the application is made to the Court which passed the decree, such Court shall, on 
sufficient cause being shown by B for requiring the security, direct A to give the 
security. But if the application is made to the appellate Court, that Court may, in 
its discretion, require security to bo given . 

enforcement of security bond given under this rule. — See notes to 
8. 145 under the head “ Secxirity for restitution of property taken in execution of a 
decree,** p. 317 above. 

Appeal. — No appeal lies from an order under this rule. 

Form.- — For form of security bond, see App. G, form no. 3. 

7. [S. 547.] No such security as is mentioned in rules 

6 and 6 shall be required from the Secre- 
Gov° tary of State for India in Council or, 
where the Government has undertaken the 
defence of the suit, from any public officer 
sued in respect of an act alleged to be done by him in his 
official capacity. 

8 . {New.} The powers conferred by rules 5 and 6 shall 

be exercisable where an appeal may 
be or has been preferred not from the 
o' decree but from an order made in execu- 
tion of such decree. 


(l) ffukum Ohand v. Kamalanand (1006) 88 Oal. 1 <n) Lakshmttnan v. PaUtniappa (1018) 41 Mad. 

987. 818. 

(m) Janardan v. Nilkanth (1001> 26 Bom . 588. > 
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Scope and object of the rule. — ^Thia rule is new. It has been added n ji 
to meet particularly the case where the litigant does not quarrel with the decree, * a iQ 
but appeals from an ortier passed in execution of that decree. In such a case the rule ***** 
provides that the appellant may apply for a stay of execution of the decree under r. 6 or 
for security for restitution under r. 6. A obtains a decree against B, and applies for 
execution. B objects to the execution, but the objection is disallowed. B prefers an 
appeal from the order disallowing his objection. B may apply for a stay of execution 
of the decree under r. 5 pending the disposal of the appeal from the order. This is in 
accordance with the undermentioned decision under the Code of 1882 (o). 


Procedure on admission of appeal. 


9, [S. 548.] 


(1) Where a memorandura of appeal is 
admitted, the appellate Court or the pro- 
per officer of that Court shall endorse 
thereon the date of presentation, and shall 
register the appeal in a book to be kept for the purpose. 


Registry of 
randumof appeal. 


Register of Appeals. 


(2) Such book shall be called the 
Register of Appeals. 


10. [s. 549.] (1) The appellate Court may in its 

Appellate Court may re- discrction, either bcforc the respondent is 
si’ourity^fSf Called upon to appear and answer or 

afterwards on the application of the res- 
pondent, demand from the appellant security for the costs of 
the appeal, or of the original suit, or of both. 


Provided that the Court shall demand such security in 
all cases in which the appellant is resid- 
iiig out of British India, and is not pos- 
sessed of any sufficient immoveable pro- 
perty within British India other than the property (if any) 
to which the appeal relates. 

(2) Where such security is not furnished within such 
time as the Court orders, the Court shall reject the appeal. 

Scope and object of the rule — ^Tho object of the rule is to secure the respon- 
dent in an appeal from the risk of having to incur further costs which he might 
never succeed in getting out of the appellant. Under sub-r. (1) the api)ellate Court 
in its discretion, require security for coats. Under the proviso to that sub-rule 
the Court ehall demand security for costs. If no security is furnished, the Court 
should reject the appeal, whether the order for security is mode under the sub-rule 
or the proviso (p). 


(o) Patupati V. Natuia £aZ(1901) 28 Cal. 784. 


1 (p) Lekha v. Bhaunai 1890) 18 All. 101. 
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Ot41» r. 10« Application of the rule. — This rule applies not only to appeals from substantive 
decrees, bur also to appeals from interliouoory orders under d. 104 and fco appeals from 
orders in execution under s. 47 (g), but it does not apply to appeals under cl. 16 of the Let- 
ters Pacent (r). The opinion has also been expressed that every appeal from a decree of 
a single Judge of a Chartered High Court passed in the exercise of ordinary original civil 
jurisdiction to other Judges of the same Court is an appeal not under the Code, but under 
cl. 15 of the Letters Patent. The reason givep is that the provisions of the Code relating 
to appeals, that is, ss. 96 and 104, relate to appeals from one Court to another of higher 
grade, and that the only provision of law which allows an appeal from the decree of one 
or more Judges of a Chartered High Court to other Judges of the same Court is that con- 
tained in cl. 15 of the Letters Patent («). As stated by Jenkins, C.J,, “ the Code makes 
no provision for an appeal within the High Court, that is to say, from a single Judge of 
the High Court. This right of appeal depends on cl. 16 of l-ne Charter (<)• From this 
point of view, neither this rule nor any other rule of this Order can apply to an appeal 
from a decree of a single Judge of a Chartered High Court passed in the exercise of ordi- 
nary original civil jurisdiction. However this may be, it is clear that the provisions of 
this rule do not apply if there be a lule inconsistent therewith made by a Chartered High 
Court as it is empowered to do under s. 129 of the Code (u). 

Appeals In forma pauperis. — It has been held by the High Court of Madras {v) 
that this rule applies to pauper appeals : thus an appellant, who has presented his appeal 
in forma pauperis, may be called upon to give security for costs under this rule, but 
very special grounds must be shown to support such an application. On the other hand, 
it has been held by the High Courts of Calcutta (w) and Bombay {x) that this rule 
does not apply to appeals preferred in forma pauperis • 

When power to require security for costs Is discretionary. — Except 
in the case referred to in the proviso to sub-r. (1), the power of the appellate Court to 
require security for costs is discretionary. The mere fact that the appellant is poor 
or insolvent is no ground for demanding security for costs (v/). Similarly mere non- 
paynjent of the costs of the original hearing is no ground for calling upon the appellant 
to furnish security under this rule, unless his conduct be shown to be vexatious, that is 
such as indicates a wilful determination on his part not to obey the order of the Court 
in respect of costs {z). But the Court will, as a general rule, demand security for costs 
from a poor or insolvent appellant, if it is proved to the satisfaction of the Court that the 
appellant is not the real litigant, but a mere puppet in the hands of others who are well 
able to furnish security (a), or if the merits of the case are plainly in favour of the res- 
pondent (b). See notes to O. 25, r. 1, under the head “ Poverty of plaintiff,** p. 674 
above. 

At what stage respondent should apply for security.— The respondent 
should apply promptly, or else it might be urged that he had waived his right (c). 


(q) Dagdu v. Chandrahhan (1900) 24 Bom. 314. 

(r) Se$ha Ayyar v. Nagarathna (1904) 27 Mad, 

121 . 

(«) Sabhapati v. Narayanatami (1901) 26 Mad. 

666,668. 

(f) Debendra Nath v. Bibtidh^ndra (1916) 48 
Oal. 90, 98-94. 

(tt) Natoab Behram Jung v. Baji SultanaH (1912) 
87 Bom. 672. 

(v) Sethayyangar v. Jainulavadin (1880) 3 Mad. 

66; Srinivasa v. Subramania (1907) 17 
Mad. L. J. 68. 

(w) Nusseeroodin v. Ujjul (1871) 17 W. B. 68. 

See also Mussafnai Bafizan v. Abdul Karitn 
(1908) 12 O. W. N. 168 oltedln the notes to 


O. 26, r. 1. 

(x) Khemraj v. KUhafUal (1917) 42 Bom. 6. 
ly) Jiwan AH v. Basa Mai (1888) 8 All. 203 ; 
Bewetson v. Deas (1894) 21 Oal. 626 ; 
Maneckji v. Qoolbai (1879) 3 Bom. 241. 

(z) Ahmsd V. Shaik Bt»a (1889) 18 Bom. 468. 
Ramaing v. Balubhai (1908) 6 Bom. L. 
B. 661. 

(a) AsaenooUajoo v. Solomon (1887) 14 Cal. 683. 
\h) Muzhur V. Dcno Bundo, Bourke (1865) 119. 

( 0 ) Bhobonath v. Radha Prosad (1900) 6 Cal. 
W. N. 119 ; Wise v. Jugbundoo (1869) 7 
M. I. A. 481 ; Thakar Das v. KUhoH Lai 
(1887) 0 All. 164. 
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Order for security* — ^When an order is made under this rule for security for 
oosts» it is not necessary that any specific sum should be named in the order. It is suffi- 
cient if the order directs the appellant to furnish security ** for the coats of the original 
suit ” or “ for the costs of the appeal ** or ** for the costs of the appeal and the original 
suit (d). 

Extension of time for furnishing security. — ^The appellate Court may, 
under exceptional circumstances, extend the time for furnishing security [see s. 148]. 
Thus where the appellant alleged that he was unable on account of plague in Bombay 
to raise the money required for security within the time fixed by the Court, the Court 
extended the time for giving security. The time for giving security may be extended 
either before its expiry or afterwards (e). 

“ Court shall reject the appeal. — ‘The appeal should not be rejected if the 
order for security has been made without notice to the appellant (/). 

Restoring of appeal. — -An appeal, although it may have been rejected by the 
appellate Court under this rule upon failure of the appellant to furnish security, may 
be restored on sufficient grounds at the Court’s discretion (g). But no appeal lies from 
an order refusing to restore it (h). 

Appeal from order rejecting appeal under sub-rule ( j).— An order reject- 
ing an appeal under this rule is not appealable as an order under 0. 43, for it is not 
one of the orders specified therein. Nor is it appealable as a decree, for i^ does not con- 
clusively determine the rights of the parlies with regard to any of the matters in con- 
troversy in the appeal within the meaning of the definition of decree [s. 2, cl. (2) (i). 

Appeal from order dismissing petition praying Court to receive security 
for costs. — An order is made under sub-rule (1) directing an appellant to furnish 
security for costs. The order is indefinite in that it does not fix the exact date on or 
before which security is to be given. The appellant, believing that the time for giving 
security has expired, applies to the Court to receive the amount fixed by the order as 
security. The Court holds that the time for furnishing security has expired, and refuses 
the application. The appellant is entitled to appeal from the order under cl. 15 of the 
Letters Patent, as the effect of the order would be to finally deprive the appellant of 
his power of prosecuting his appeal (/). 

Insolvency appeal. — There is a conflict of decisions as to whether this rule 
applies to the case of an appeal from an order passed by a Judge in insolvency under 
the Presidency Towns Insolvency Act 3 of 1908, it being held by the High Court of Madras 
^hat it does not (fc), while by the High Court of Calcutta that it does (/). The latter 
view, it is submitted, is the correct view. See Act 3 of 1908, s. 8 (2) (b). 

Form. — For form of security for costs of appeal, see App. G., fornj No. 4. 

11. [S. 551.] (1) The appellate Court, after sending 

for the record if it thinks fit so to do, and 
Power to dismiss ap- after fixing a day for hearing the appel- 

peal without sending notice i ^ ti * i.* 

to lower Court. lant OT his pleader and nearing mm ac- 

cordingly if he appears on that day, may 
dismiss, the appeal without sending notice to the Court from 


(d) Ukha V. Bhauna (1896) 18 All. 101. 

(e) Badri Narain v. Sheo Koer (1800) 17 Cal. 612. 

17 I. A. 1 ; Rajab AH v. Amir Hossein (1890) 
17 Cal. 1 ; Jumnabai v. VUsondas (1897) 21 
Bdm. 576. 

(/) Sirajulhaq v. Kbadim (1888) 9 AU. 880 : 
Timmu V. Deva (1882) 5 Mad. 265. 


(g) Balwant Singh v. DaiUat Singh (1886) 8 All 
315, 13 1. A. 67. 

(A) Firozi Begam v. Abdul Latif (1908) 80 All. 143. 
(i) Lekha v. Bhauna (18^6) 18 123 \r j 

(i) Vidhyavurana v. V%dian%dhi (1901) 26 Mad«d54. 
(i) Se8^ Ayyar v. Nagarathna (1908) 27 Mi^ . 121 . 
(0 LakhipHya v. Raikishori (1016) 43 Cal. 248. 


0 . 41 ., 
rr. id, II. 
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0.41, r. 1 1 , whose decree the appeal is preferred and without serving 
notice on the respondent or his pleader. 

(2) If on the day fixed or any other day to which the 
hearing may be adjourned the appellant does not appear 
when the appeal is called on for hearing, the Court may make 
an order that the appeal be dismissed. 

(3) The dismissal of an appeal under this rule shall be 
notified to the Court from whose decree the appeal is preferred. 


Alterations In the rule : — 

1. In sub-r. (1) tho words “after sending for the record if it thinks fit to do so” 

are new. These words have been added to empower the Court to send 
for the record if it thinks fit to do so before summarily dismissing an appeal 
without giving notice to the respondent. 

2. The words “ the Court may make an order that the appeal be dismissed ” 

have been substituted for the words “ tho appeal shall be dismissed for 
default,” to make it clear that no appeal lies from an order of dismissal 
for default. See s. 2, cl. (2), sub-cl. (b). Under the old section it was held 
that a decision dismissing an appeal for default was a decree and was 
therefore appealable (rn). 


Dismissal of appeal under sub-rule i : whether Judgment 

necessary. — Under the corresponding section of tho Code of 1882 it was held by the 
High Court of Calcutta that the dismissal of an appeal under sub-r. (1) did not relieve 
the lower appellate Court from the necessity of writing a judgment in the manner pres- 
cribed by s. 671 of that Code [now r. :U of thi.s Oi’derJ (>?). A different view, however, 
was taken by the High Court of Allahabad (o). The present Order is divided into distinct 
parts under appropriate headings, an arrangement which did not appear in the correspond- 
ing Chapter of the Code of 1882. Rule 11 comes under the heading “ Procedure on 
admisftion of appeal.” The next heading of the Order is “ Procedure on hearing , and 
r. 31 comes under the next following heading “ Judgment in appeal.” Relying upon 
this classification, it was held by the High Court of Bombay in Tanaji v. Shankar (p) 
that under the present Code it is not obligatory upon the lower api^ellate Court, in dis- 
missing an appeal under this rule, to write a judgment as required by r. 31. But this 
decision has since been overruled by a full Bench of the same Court, on the ground that 
it was in oonflic!; with tho previous practice of that Court which was based on a Civil 
Circular being Circular 61, published in 1890 under the provisions of the High Courts 
Act, 1861, by which it is provided that when an appellate Court dismisses an appeal 
under s. 661 [now r. 11 of this Order], a judgment should be written and a formal decree 
drawn up. In the course of the judgment Sir Basil Scott, C.J said : “ There is nothing 

in the new Code of Civil Procedure which introduces any change in the law, except in so 
far as the rules commencing with rule 9 of Order XLI are headed * Procedure on admis- 
sion of appeal.' That change is not sufficient to abrogate the rule published imder the 
High Courts Act which is quite consistent with thelprovisions of the Code The result 
is that, according to the Bombay High Court, when [an appeal is dismissed under this 

rule, a judgment should be written and a formal decree drawn up. 


1 ^ (1918, 87 Bom. 810 [r.B.,. 

( 0 ) Samin Hattan v. Piran (1908) 80 AH. 819. ‘ 
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Dismissal of appeal for default under sub-r. (j).— Where an appeal is q At 
dismissed for default, it is the decree of the lower Court alone that caai be enforced in *|| t* 
exeoution (r). See notes to s. 30, “ What decrees may be executed.’* ^ 

Review* — When a second appeal is dismissed under this rule, the High Court has 
no power to review its judgment on the ground of the discovery of new and important 
matter ( 5 ). See notes to 0. 47, r. 1, ** No review allowed on a question of fact after 
decision of second appeal.” 

Re*admission of appeal dismissed for default under sub-rule ( j).— An 

appeal dismissed under sub-r. (2) may be re-admitted under r. 19. 

12, [s. 552.] (1) Unless the appellate Court dismisses 

Day for hearing appeal. the appeal uudei lule 11, it shall fix a 

day for hearing the appeal. 

(2) Such day shall be fixed with reference to the current 
business of the Court, the place of residence of the respond- 
ent, and the time necessary for the service of the notice of 
appeal, so as to allow the respondent sufficient time to appear 
and answer the appeal on such day. 


13. [s. 552.] (1) Where the appeal is not dismissed 

Appellate courb to give Under lule 1 1 , the appellate Court shall 

notice to Court whose decree t .. <• . i ^ 

appealed from. Send notice oi the appeal to the Court 

from whose decree the appeal is preferred. 


(2) Where the appeal is from the decree of a Court, the 
records of which are not deposited in the 
Transmission of papers to appellate Court, the Couxt receiving such 
appellate Court. uotice shall Send with all practicable des- 

patch all material papers in the suit, or 
such papers as may be specially called for by the appellate 
Court. 


(3) Either party may apply in writing to the Court 
from whose decree the appeal is preferred, 
In specifying any of the papers in such Court 
of which he requires copies to be made ; 
and copies of such papers shall be made 
expense of, and given to, the applicant. 


Copies of exhibits 
Court whose decree appeal- 
ed from. 


at the 


Alteration in the rule.— In sub-rule (1) the words “ where the appeal is 
not dismissed under r. 11 ” have been substituted for the words “ when the memorandum 
of appeal is registered.” 

Form. — For form of intimation to lower Court of admission of appeal, see Appendix 
G, form no. 5. 


<»•) Shyam Mandal v. Satinath (1916) 44 Cal, 964. I («) Rajani v. Kali (1914) 41 Cal, 809. 
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0.14, 
rr. 14-17. 


14 . [S. 553.] 


Publication and service of 
notice of day for hearing 
of appeal. 


(1) Notice of the day fixed under rule 
12 shall be afibced in the appellate Court- 
house, and a like notice shall be sent by 
the appellate Court to the Court from 
whose decree the appeal is preferred, and 
shall be served on the respondent or on 
his pleader in the appellate Court in the manner provided for 
the service of a defendant of a summons to appear and answer 
and aU the provisions applicable to such summons, and to 
proceedings with reference to the service thereof, shall apply 
to the service of such notice. 


(2) Instead of sending the notice to the Court from whose 
decree the appeal is preferred, the appel- 
late CouTt may itself cause the notice to 
be served on the respondent or his plea- 
der under the provisions above referred to. 

Form. — For form of notice to respondent, see Appendix G, form no. 6. 


15 . [S. 554.] The notice to the respondent shall de- 

dare that, if he does not appear in the 
on en 8 o no oe. appellate Court on the day so fixed, the 

appeal will be heard ex parte. 


Procedure on hearing. 

16 . [s. 555.] (1) On the day fixed, or on any other 

day to which the hearing may be adjourn- 
Bight to begin. ed, the appellant shall be heard in support 

of the appeal. 

(2) The Court shall then, if it does not dismiss the ap- 
peal at once, hear the respondent against the appeal, and 
in such case the appellant shall be entitled to reply. 

Rls:ht to be^ln. — ^The mere fact that the respondent calls in question the 
tight of the appellant to appeal does not give the respondent the right to begin (f). 


17 . [S. 556.] (1) Where on the day fixed, or on any 
other day to which the hearing may be 
ap“u^^“d^n11I*^' adjourned, the appellant does not appear 
when the appeal is called on for hearing, 
the Court may make an order that the appeal be dismissed. 


lO Rtuitrtnji Vi Ke990tvji (1885) 8 Bom. 287. 
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(2) Where the appellant appears and the respondent O. 41, 
does not appear, the appeal shall be heard 
ex forte. 


Hearing appeal ex parte* 


Alteration in the rule.— The words “ the Court may make an order that the 
appeal be dismissed ** have been substituted for the words “ the appeal shall be dismissed 
for default,” to make it clear that no appeal lies from the order of dismissal for default (w). 
See s. 2, cl. (2), sub-ol. (b), and notes “ Order of dismissal for default,” p. 8 above. 

<< Where the appellant does not appear.”— See notes to 0. 9, r. 9, under 
the head “ Meaning of appearance,” on p. 451 above. 

Re-admlsalon of appeal dismissed under this rule. — See r. 19 below. 

Order that the appeal be dismissed. — See notes above, “ Alteration in the 
rule.” 


18 . [s. 557.] Where on the day fixed, or on any other 

day to which the hearing may be adjourn- 
DismisBai oi sppefti where ed, it IS lonnd that the notice to the 
qSeMeofappeTumt" failure respondent has not been served in conse- 
to deposit costs. quence of the failure of the appellant to 

deposit, within the period fixed, the sum 
required to defray the cost of serving the notice, the Court 
may make an order that the appeal be dismissed : 

Provided that no such order shall be made although the 
notice has not been served upon the respondent, if on any 
such day the respondent appears when the appeal is called 
on for hearing. 

“ The Court may malce an order that the appeal be dismissed.”— -rhe 
lauiguage of the rule clearly shows that the order of dismissal should not be made before 
the day fixed for the hearing of the apx>eal (v). 

Re-admlsslon of appeal dismissed under this rule — See r. 19 below. 

Appeal. — An order under this rule is not open to appeal. The proper remedy 
is an application under r. 19 below for re-admission (w). 

Effect of dismissal of appeal against one of several respondents for 
non- service of notice. — A, Band (7 obtain a decree for joiiil pQssesaion against Z>. 
D appeals from the decree. A and B are served with the notice of appeal, but C is not. 
The appeal is thereupon dismissed os against O. Is D entitled to proceed with the appeal 
as against A and B ? No, for even if the appellate Court heard the appeal and reversed 
the decree of the lower Court as regards A and B, the decree of the lower Court not being 
reversed as regards (7, G could execute the entire decree (the decree being a joint decree) 
so as to nullify the decree of the appellate Court (»). See notes to 0. 22, r. 4, “ Cases in 
which suit or appeal held to abate, as a whole,” p. 668 above. 


(tt) Hvkminimayi v. Paran Chandra (1910) 89 iw) Attar Singh v. Karm Chand (1919) Pujij . 

Cal. 841. Reo. no. 169, p. 448. 

(t?) dhandra Nath v. Kalipratana (1908) 36 Cal. (a?) Baser v. FoiU (1914) 19 C. W. N. 290. 
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Where an appeal is dismissed under rule 
11, sub-rule (2) or rule 17 or rule 18, the 
appellant may apply to the appellate 
Court for the re-admission of the appeal ; 
and, where it is proved that he was pre- 
vented by any sufficient cause from appearing when the appeal 
was called on for hearing or from depositing the sum so re- 
quired, the Court shall re-admit the appeal on such terms 
as to costs or otherwise as it thinks fit. 


O. 41. 19 . [S. 558.] 

rr« 19, 20. 

Be-admlBslon of appeal 
dlakaissod for 'default. 


** Shall re*admlt the appeal.*' — ^These words have been substituted for the 
words “ way re-admit the appeal.” The word** may ” in the old section was construed 
by the High Court of Madras to mean ** shall ” (y). 

Sufficient cause.** — See for an illustration the undermentioned case (2). 

Appeal. — Ap, appeal lies from an order of refusal to re-admit an appeal [O. 43, r. 1, 
ol. (t)]. But no appeal lies from an order re-admitting an appeal (a). 

Dismissal of appeal for failure to deposit costs of paper boolc,^ — Where 
an appeal is dismissed under the rules of a High Court for failure to deposit the costs of 
preparation of the paper book as required by the rules, the decree may be set aside not 
by an order under this rule, but by an order on an application for a review (6). 

Inherent power to restore appeal dismissed for default. — Although a 
cause may not amount to a “ sufficient cause ” within the meaning of this rule, the Court 
has inherent power to pass an order of restoration if it considers that a case for such an 
admission has been made out (c). See notes to 0. 9, r. 9, “ Inherent power of Court to 
restore suit dismissed for default,” p. 463 above. 


20 . [s. 559.] Where it appears to the Court at the 
hearing that any person who was a party 
Powerto .aioum hearing to the suit in the Court from whose decree 
tag tate^tS”Tb6’’&' the appeal is preferred, but who has not 
mpondents. Ije^n made a party to the appeal, is inter- 

ested in the result of the appeal, the Court 
may adjourn the hearing to a future day to be fixed by the 
Court and direct that such person be made a respondent. 


“ Interested In the result of the appeal.” — See notes to r. 33 below. 

Limitation. — peraon who wot a party to the proceedings in the Court below 
may be added as a respondent, though the time to appeal against him has expired (d). 

Adding of parties under this rule discretionary.— It is a question for the 
Court in its discretion to determine in each case whether or not it will make an order 
for the addition of a party as contemplated by this rule (e). 


(y) Samavya v. Subbamma (1908) 26 Mad. 699, 601 . 

(z) JRam Sitkhal v. Maharajah Kesho Prasad 

(1017) 8 Pat. L. J. 218. ' 

(a) Ovldb Kunwar v. Thahur Das (1902) 24 All. 464. 
\b) Patimunnissa v. Deoki (189^ 

(o) Oauran v. Raj (1910) PunJ. Bee. no. 63, 

p. 182. 


(d) Orish Chander v. Sasi SekharsswarilQOQ) 38 Cal 
329 ; Shauab Din v. Miran Raksh (1914) 
Punj. Bee. no. 79, p. 272 ; Diwan Shib 
Nath V. Alliance Rank of Simla, Ltd. (1916) 
Punj. Beo. no. 3, p. 10. * 

<•) Atnlook Qhand v. Sarat Ohunder (1911) 88 Cal. 
018, 010. 
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AddInSf of parties in second appeal. — Supposing a person to be a party to a O. 41, 
suit, but not a party to the appeal before the lower appellate Court, Has the High Court rr* 20-22. 
power in second appeal to add such a person as a party to the appeal ? No, according 
to the Allahabad High Court (/). Yes, according to the Madras High Court (g). 

Form. — For form of notice to a party to a suit not made a party to the appeal, see 
Appendix G, form no. 7. 


21. [s. 560.] Where an appeal is heard ex parte and 
iudement is pronounced against the res- 

It 0 -hearlng on application J- cj 

of respondeat against whom 
$ic parte decree made. 

satisfies the Court 
he was prevented by sufficient cause from appearing when the 
appeal was called on for hearing the Court shall re-hear the 
appeal on such terms as to costs or otherwise as it thinks fit to 
impose upon him. 

See O. 9, r. 13, and notes thereto. 

“ Sufficient cause.** — Where counsel for respondent was unable to appear at the 
hearing as the respondent’s agent hod taken away the papers, it was held that it was 
not “ sufficient cause ** for re-hearing the appeal {h). 

Appeal. — An appeal lies from an order of refusal to re-hear an appeal [0. 43, 
r. 1, cl. (t)]. 


pondent, lie may apply to the appellate 
Court to re-hear the appeal ; and, if he 
that the notice was not duly served or that 


22. [s. 561.] (1) Any respondent, though he may 

not have appealed from any part of the 
Upon hewing, respondent decifee, may not only support the decree 
““Ud ou auy of the grounds decided against him 

in the Court below, but take any cross- 
objection to the decree which he could have 
taken by way of appeal, provided he has filed such objection 
in the appellate Court within one month from the date of 
service on him or his pleader of notice of the day fixed for 
hearing the appeal, or within such further time as the appel- 
late Coiirt may see fit to allow. 


(2) Such cross-objection shall be in the form of a memo- 
randum, and the provisions of rule 1, so 
Form oi objection and far as they relate to the form and con- 

provisions applicable there- ,, p.i*' i e ll.il 

to. tents of the memorandum of appeal, shall 

apply thereto. 


(/) Chunni v. Lola Ram (1893) 16 All. 6 : Pick- 
kauri v. Ram Khilaumn (19X4) 37 All. 6 7. 


(a) Paya v. Kovamtl (1896) 10 Mad. 151. 

(A) Baji Lai v. Nawdl Singh (1917) 39 AIL 888. 
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*>. 4i,r22. (3) Unless the respondent files with, the objection a 

written acknowledgment from the party who may be afiected 
by such objection or his pleader of having received a copy 
thereof, the appellate Court shall cause a copy to be served, as 
soon as may be after the fiUng of the objection, on such 
party or his pleader at the expense of the respondent. 

(4) Where, in any case in which any respondent has 
under this rule filed a memorandum of objection, the original 
appeal is withdrawn or is dismissed -for default, the objection 
so filed may nevertheless be heard and determined after such 
notice to the other parties as the Court thinks fit. 

(5) The provisions relating to pauper appeals shall, so 
far as they can be made applicable, apply to an objection 
under this rule. 


Alterations In the rule. — ^The words uix)n the hearing ” which occurred 
in the first paragraph of s. 561 of the Code of 18S2 [now sub-r. 1] between the words 
“ may ’’ and ** not only support,” have been omitted, and sub-rule (4) has been added. 
See notes below under the head “ Sub-rule (4) : where the appeal is withdrawn or dis- 
missed for default The words “ the party who may be affected by such objection ” 
in sub-r. (3) have been substituted for the words “ the appellant ” which occurred 
in s. 561 . 


Cross-obiections. — Suppose that in a suit brought by A against B sets 
up two defences, and the Court of first instance determines in his favour as to one of them 
and against him as to the other, and dismisses yl*s suit. If A appeals, B may support 
the decree at the hearing of the appeal not only on the ground decided in his favour, 
but also on the ground decided against him, without filing any cross-objections (i)* 
In the case put above the decree was entirely in (respondent’s) favour. 

Suppose now that -4*8 claim is decreed in part. In such a case A may appeal from 
the decree, alleging that the decree ought to have been for the full amount claimed 
by him. And B also may appeal from the decree, alleging that the suit ought to 
have been dismissed altogether. If A appeals from the decree, and B also appeals, 
jB*b appeal is called a cross-appeal. But B may not file a cross-appeal and he may file 
cross-objections under this rule. In the cross-objections filed by j5 under this rule,/? 
may take any objection to the decree which he could have taken by way of appeal (J). 
If no cross-objections are filed at all by a respondent, the appellate Court has no jjower 
to grant any relief to him in a case where the granting of such relief is not necessarily 
incidental to the relief granted to the appellant {k), nor has it the power, in the absence 
of cross -objections, to disturb so much of the original decree as is favourable to the 
appellant so as to pla^ the appellant in a worse position (Z). 

>3ub»rule (4): where the appeal Is withdrawn or dismissed for 
default*' — ^The old section commenced with the words, “any respondent may 


H) loto Qauri Sanker v. Janki Perehad (1890) 
17 Cal. 809, 818-814, 17 I. A. 67 ; Bhagoji 
▼. Bapuii (1889) 13 Bom. 76. 
iS) Balak v. KausU (1882) 4 All. 491. 

\k) Kidaikadu v. ViAoanaiha (1906) 28 Mad. 220 ; 


/ Casverz v, KishoH Lai (1896) 23 Cal. 
922 929 

(0 Cheda *JmI v. Badullah (1889) 11 All. 86 
Agitul v. IHno Nath (1907) 84 Cal. 090. 
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upon the hearing not only support the decree,” etc. It was accordingly held that a O, 4I,T,22, 

respondent could be heard in support of his cross-objections only tipo7i tJhe hearing of the 

appeal. If the appeal was withdrawn before the hearing^ the respondent, it was held, 

hod no right to be heard in support of his cross-objections though the Court might 

in such a ease allow him to prefer a regular appeal from the decree (n). But if the hearing 

hod once commence, the appeal, it was hold, could not be withdrawn so os to prevent 

the oross-objectiona being heard and determined (o). This distinction has now been 

done away with by the omission of the words, ‘‘ upon the hearing ” in sub-r. (1) and by 

the addition of sub-r. (4). Under the present rule the ivithdrawal of an appeal is no bar 

to the hearing of cross-objections filed by a respondent, whether the api^eal is withdrawn 

before or after the hearing. Similarly the dismissal of an appeal for default is no bar 

to the hearing of cross-objections. The dismissal of an appeal upon the appellant’s 

failure to give security for costs is a dismissal “ for default ” within the meaning of 

sub-r. (4) (p). 

Under the old section it was held by the High Court of Allahabad that the dismissal 
of an appeal as filed out of thne was a bar to the hearing of cross-objections (q). It has been 
held by a Full Bench of the Madras High Court that the law is the same under the 
present rule (r). Similarly it has been held that where an appeal is dismissed on 
the ground of insufficiency of Court-fee stamp, the Court has no power to hear cross - 
objections (5). The last mentioned decision is based on the ground that except in the 
case of the original appeal being “ withdrawn or dismissed for default ” as expressly 
provided for in sub-r. (4), the general rule that cross-objections cannot be heard unless 
the appeal is decided on the merits is still in force. But the dismissal of an appeal on 
the groimd of non- joinder of a party in a mortgage suit has been held not to be a bar to 
the hearing of cross-objections, the reason given bemg that in such a case the appeal 
is heard, the question of non- joinder being one that arises in the appeal itself and 
is not extraneous to it as would be a question as to whether it was presented in proper 
time or not {t). 

Who may file cross-objections. — Cross-objections under this rule can only be 
filed by a party who might have apj^ealed from the decree of the Court below, but 
has not done so. It is not open to the jjarty who has apj^ealed, and whoso appeal 
has been dismissed, subsequently to prefer cross-objections under this rule. A sues 
B for damages. claim is decreed in part. A appeals from that part of the decree 
which is against him. B also appeals from that part of the decree which is against him. 

.4’s appeal is heard and dismissed. Before B'a appeal is heard, A files cross-objections 
in JB’s appeal setting up the very grounds upon which in his own appeal he had asked 
for relief. A^b cross-objections should not be heard (w). 

A respondent may urge cross-objections against the appellant, but 
not as a rule against a co-respondent. — It has been hold by the High 
Courts of Calcutta, Bombay and Allahabad, that as a general rule the right of a 


(m) Jafar v. Ranjit Singh (1806) 17 All. 618; 
Mamjitoan v. Chand Mol (1886) 10 All. 687; 
Maktdb Beg v. Hasanali (1880) 8 All. 651. 
in) Hargovindas v. Jadamhoo (1890) 23 Bom. 
692 

( 0 ) JOhondi v. The Collector of Salt Revenue (1885) 
9 Bom. 28. 

Op) Moxoar Sheobakeh v. Motmr Thakur Deyal 
(1018) 4 Pat. L. J. 104. 


(g) Ramjitvan v. Chand Mai (1888) 10 All. 687, 
(r) Alagappa v. Chockalingam (1018) 41 Mad. 
904, 017-920. 

(^) Dunichand v. Aziz Khan (1912) PunJ. Reo, 
no. 11, p. 38. 

(t) Kombi Achen v. Kochunni (1898) 21 Mad. 

352. 

(u) Ramji Das v. Ajudhia (1903) 26 All. 628, 
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Q# 4I,r« 22. respondent to urge oross-objeotions diould be limited to his urging them only against 
the appellant ; and that it is only by way of exception to this general rule that one 
respondent may urge oross-objectiona as against other respondents, the exception holding 
good in those oases in which the appeal opens up questions which cannot be disposed 
of completely without matters being allowed to be opened up as between co-respond- 
ents (v). Thus in suits for dissolution of partnership and for accounts, it is open to any 
respondent to prefer cross-objections against a co-respondent on any item in dispute 
between them. The reason is that in such suits accounts are taken not between the 
plaintiff on the one hand and the defendants on the other, but between all the partners- 
Ay B and C constitute a partnership firm. A sues B and C for dissolution of partnership 
and for accounts. A decree is passed in the suit declaring the amount coming to the 
share of each partner on the taking of accounts. A appeals from the decree. B and C 
are joined as respondents to the appeal. In such a case it is open to .B to prefer cross- 
objections against C in respect of an item in dispute between Band C {w). Similarly, 
when the decree appealed frotn proceeds on a ground common to all the parties against 
whom it is passed, and the appeal is preferred by some only of such parties, e.g., whore 
the suit is— A v, B and G, and a decree is passed both against B and 0, and the appeal is 
— B V. A and 0, A who is the plaintiff-respondent may prefer cross-objections not only 
against B the appellant, but against 0 the co-respondent. A sues B and C to 
recover Rs. 6,000, alleged to be his share of the profits of certain lands. A decree is 
passed for A for Rs. 3,000 against B and 0. B appeals from the decree. C does not 
join B in the appeal, and he is therefore made a party respondent. The appeal thus 
ia — jB V. A and C. In such a case, it is open to A to prefer cross -objections not only 
against B. but also against C, in respect of that portion of his claim l^t was disallowed 
by the Court of first instance, namely^ Ra. 2,000 {x). According to the Madras High 
Court, a respondent may urge cross-objections against a co-respciaident in any and every 
case^y). iSTot© in this connection the substitution in sub-r. (3) of the words “ the party 
who may be affected by such objection ** for the words “ the appellant ” which occurred 
in 8. 661 of the Code of 1882. 


Or withlo lUCh further time.’*— This rule requires that cross-objections 
should be filed oy the respondent within one month from the date of the service 
of notice of the fiH^»6al. But the time may ^ extended if sufficient cause is 
(»). 


A]»pit^atioii rule. — Cross objectiona may be filed not only in first appeal, 

r.aiiq in <0. 42). They may also be filed in appeals from orders pre- 

^1. 0. 43, r. 2j. But they cannot be filed in Betters Patent 

Vtim Of the High Court aUows It (a). 

’ :Jieeoll4 >^9peal,**rA second appeal wUl UO from a decree of the first appellate 

eroM^objeotions of. a respondent (6). 

JPi>f m.— As to form ol;|i»mQrandum of oross-objeotions, see App. form no, 8. 



M BiiJwn Chum v. Jogmdra (1809) 26 Cal. 114 ; 
SkaHuddin v. IhonuxmU (1903) 30 Oat. 653; 
KaUu V. Manni (1901) 28 AIL 98; 
y,Sarriion (1918) 87 Bom. 611; Jo^- 
nimdany. Deo Narain (1911) 16 0. W. 
N. 612, 614; AbdtU Ghani v. Muhammad 
(1906), 28 AU. 06 ; Mathura v. Ham 
Kumar (1016) 48 CaL 780, 828 ; Mualeha 
V. Ram Narain (1918) 40 AIL 686. 

(le) Balgchind v. Ram Sarup (1914) 36 All. 606. 


(x) Abdul Ghani v. Muhammad (1906) 28 AU. 05. 

(y) KulaUtada v. VUuwtuaha (1906) 28 Mad. 229; 

Muniicmy v. Abbu (1912) 88 Mad. 705 
[F. B.]; Alagappa v. Chookalingam (1018) 
41 Mad. 904, 917. 

SuUeman v. Joosub (1890) 14 Bom. HI* „ 
a) Mirea Himmat, in the mmUr of B. L. II- 
r. B. 429: KausdUa v. Qulab Kuar (1899) 
21 All. 207. 

(6) Qanapati v. Sitharama (1887) 10 Mad. 292. 
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23. [S. 56a.] Where the Court from, whose decree an 0 . 41 , r. 23 . 
appeal is preferred has disposed of the suit 
»p^hSS^coart. upon a preliminary point and the decree 

is reversed in appeal, the appellate Court 
may, if it thinks fit, by order remand the case, and may fur- 
ther direct what issue or issues shall be tried in the case so 
remanded, and shall send a copy of its judgment and order to . 
the Court from whose decree the appeal is preferred, with 
directions to re-admit the suit under its original number in 
the register of civil suits, and proceed to determine the suit ; 
and the evidence (if any) recorded during the original trial 
shall, subject to all just exceptions, be evidence during the 
trial after remand. 


Alterations in the rule.- — ^The words, “ and the evidence (if any) recorded 
during the original trial shall, subject to all just exceptions, be evidence during the trial 
after remand,” at the end of the rule are new. 

3cope of the rule. — It is not competent to the appellate Court under this rule 
to remand the case for further evidence to the lower Court and to require that Court to 
pas<i aTiother decree. All that the appellate Court is empowered to do is to frame an issue 
and to send down that issue to the Court below for the return of a finding ; and it is 
the duty of the appellate Court after receiving that finding to dispose of the appeal upon 
the evidence before it (c). 

Preliminary point. — This rule enables the appellate Court to remand a case 
to the lower Court for determination on the merits, if the lower Court has disposed of 
the suit upon a preliminary pointy and the decree of that Court is reversed in appeal. The 
expression “ preluninary point ” is not confined to such legal points only as may be 
pleaded in bar of a suit, but comprehends all points or issues whether of fact or of law, the 
determination of which has precluded the necessity for determining other points or issues, 
and such other points or issues have therefore been left undetermined (<i). Thus 
where the lower Court dismisses the plaintiff’s suit on the ground that it is barred by 
limitation^ or that the Court has no jurisdiction to hear the suit, or 1 hat the necessary leave 
hiwnot been obtained, or that the plaint does not on the face of it disclose any cause 
of action {e\ and the appellate Court reverses the decree of the lower Court on those 
grounds it may remand the ease to the lower Court to be proceeded with on the merits. 
Where several issues are raised in a suit one of which is that of undue influence, and the 
Coutt dismisses the suit on a finding that there was undue influence without a finding on 
the other issues, the decision amounts to a disposal of the suit upon a preliminary point 
within the meaning of this rule (/). Similarly if A sues B to recover a sum of money 
on the basis of an awa^rd, and four issues are framed one of which is whether the award 
is valid and binding, and the Court after recording evidence on all the issues dismisses 
the suit on the ground that the award is invalid leaving the other issues undecided^ 
the apjpellate Court may, if it finds that the decision of the lower Court on 
the issue as to the validity of the award is wrong, remand the case to the 


(c) Sar^han v. Ismr Das (19^6) 2 Pat. L. 

(<l) Shtoambofv LaUn llSSJ) 9 All. 26, note at 
p. 82 ; Muhammad v. Muhammad (X888) 
10 All. 289; Jftamohandra v. JSazi £atsim 


(1893) 16 Mad. 207. 

(e) Kanakammal v. Rangachariar (1897) 20 Ha^ 

26. 

(f) Mahant Rae?tu v. MahatU Raghunath (1917) 

2 Pat. L. J. 398. 
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0.41, r.23. lower Court to be disposed of on the merits. It does not matter that evidence 
has been recorded on all the ismes (g). But where the fiist Court has decided 
a suit on the merits of the whole oase^ as where the suit is decided on all the evidence 
and on all the issues, the appellate Court cannot remand the case under this rule (^)* 
Where the first Court heard the entire suit, and found all issues in favour of the plaintiff 
except one, namely, whether the suit was maintainable having regard to the provisions 
of O. 21, r. 92, and dismissed the suit on the finding that the suit was not maintainable, 
it was held by the Patna High Court that the suit was disposed of on a preliminary point 
within the meaning of this rule (t). This decision is in conflict with the decisions re- 
ferred to above, and, it is submitted, is not good law. To pass a decree in favour of the 
plaintiff on the strength of a plan put in by the plaintiff in a suit for possession of land 
is not a decision of the suit on a preliminary point, and no remand can be made in 
such a case under this rule ( j). 

*No order of remand can be made under this rule unless the lower Court has disposed 
of the whole suit upon a preliminary point. This rule authorises a remand only where 
the entire suit, and not only a portion of it, has been disposed of by the Court below 
on a preliminary point (k). Assuming that the entire suit is decided on a preliminary 
X>oint, it is further necessary, before an order of remand can be made under this rule, 
that the apx)ellate Court should also find that the decision on the preliminary i)oint is 
wrong. It is not a good ground, therefore, for making an order under this rule, to say 
that the preliminary issue, e.g,, an issue of limitation, has been decided by the Court 
of first instance on a wrong view of the burden of proof, unless the appellate Court finds 
t hat the issue has been wrongly decided (1), 

Inherent power of remand : Remand in case of error, omission or 

irregularity* — ^No order of remand can be made under the present rule except 
when the suit has been disposed of on a preliminary point. There are, however, cases 
in which suits have not been disposed of on a preliminary point, and yet the Courts have 
claimed the x>ower to remand the case professing to do so in the exercise of their inherent 
power [see s. 151]. These are cases in which the lower Court has committed any error, 
omission or irregularity, by reason of which there has not been a proper trial or an effec- 
tual or complete adjudication of the suit, and the party complaining of such error, 
omission or irregularity has been materially prejudiced thereby. Thus if a suit is defec- 
tive for misjoinder of plaintiffs and causes of action, the proper course is to return the 
plaint to the plaintiff for amendment, and not to dismiss the suit (see notes to O. 2, r. 3, 
p. 368 above). If the lower Court dismisses the suit instead of returning the plaint for 
amendment, the appellate Court may set aside the decree, and remand the suit with a 
direction to the lower Court to return the plaint to the plaintiff for amendment and 
to proceed with the suit after the plaint is amended (m). Similarly where a suit is brought 
in the name of a wrong person as plaintiff, the appellate Court may direct the plaint to 
be amended and remand the case for re-trial (n). Where time was granted to the 
plaintiff to produce his evidence, but neither he nor his pleader appeared on the day 
to which the hearing was adjourned, and the lower Court instead of proceeding to dispose 
of the suit under O. 17, r. 3, dismissed the suit for default under 0. 17, r. 2, it was held 


g) Mata Din v. Jamna Das (1005) 27 All. 691 ; 
Meghan Dube v. Pran Singh (1908) 80 All. 
63 ; Kamta v. Parbhu (1916) 89 All. 166. 
(h) Rameshur Singh v. Sheodin (1800) 12 All. 
610 ; MaUikarjuna v. Pathaneni (1896) 19 
Had. 479. 

«) Bhadai v. Shaikh Manowar (1919) 4 Pat. L. J. 
646. 

ij) Paiani v. Rangiadost (1909) 82 Had. 88. 

(«) Bmnwari v. Samman (1889) 11 All. 488 
Majirfijba v. Maganlal 0.S9b) 19 Bom. 


808 Kanchan v. Baij Nath (1892) 19 Cal. 
388. 

(0 Habib^lah v. LaUa Prasad (1912) 84 All. 
612. 

(m) Salima Bibiy, Shaikh Muhammad (1806) 18 

All. 181 ; RajitRom v. Katesar Nath (1890) 
18 All. 896. 

(n) Habib Bhkhsh v. Baldeo Praead (1901) 23 

AU. 167 ; Jadab v. Anath (1909) 87 Cal. 
171. 
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that the appellate Court had power to remand the case to be disposed of in the manner ©• 4 1 » r, 23t 
prescribed by O. 17, r. 3 ( o ). A case may also be remanded where the decision of the 
lower Court is given without taking the defendant’s evidence (p). 

Sections 662 and 666 of the Code of 1882 [now rr. 23 and 26 of this Order] were the 
only sections that provided for a remand. The cases cited in the preceding paragraph 
did not fall under either of those sections. Moreover, the Code of 1882 contained a 
section, being s. 664 which prohibited the appellate Court from remanding a case except 
as provided by a* 662. That section was found in its working to be embarrassing, and 
to get over the difficulty presented by coses of the kind cited in the preceding paragraph, 
the Courts resorted to their inherent jurisdiction. That section has been omitted in 
this Code on the ground that it was unduly restrictive. The absolute prohibition of 
s. 664 having been removed, the Court, it is said, is free under s. 151 to make an order 
of remand though the case may not fall either imder this rule or rule 25 (q). It has 
accordingly been held that as under the old Code, so under the new Code, an order of 
remand can be made though the suit was not disposed of on a point which can be called 
a preliminary point within the meaning of this rule, provided such an order is necessary 
for the ends of justice (r). In Nabin Chandra v. Prankrishna (a), however, Stephen and 
MuUick, JJ , expressed the opinion that if the appellate Court had at all any inherent 
power to remand, that power was taken away by s. 107 read with 0. 41, rr. 23 and 25, 
and that under s. 107 an appellate Court can only remand a case “ subject to such limi- 
tations as may be prescribed,” that is, prescribed by rules 23 and 25 of O, 41. The view 
so expressed ignores entirely the specific provisions of s. 161 of the Code. In Mani Mohan v. 

Ramtaran (<), Jenkins, C.J., after observing that the combined effect of s. 107 and 
O. 41, r. 23, was to limit the |x>wer of remand to the position described in 0. 41, r. 23, said: 

“ And this is the general rule exoei)t under special conditions which have no application 
in the circumstances of this case.” The view taken by Stephen and MuUick, JJ., was 
dissented from by a Full Bench of the Calcutta High Court in Ohuznavi v. The Allahabad 
Bank, Ltd. (w), where it was held that the powers of the appeUate Court as re- 
gards remand are not restricted to the case specified in O. 41, r. 23, but that the Court, 
by reason of its inherent jurisdiction recognized and preserved in the Code [s. 151] may 
order a remand in cases other than the case specified in O. 41, r. 23, if it be necessary for 
the ends of justice. It has thus been held that an appellate Court may direct a plaint 
to be amended by adding parties and remand the whole ease to the Court below (t). 

The High Court of Patna has followed the FuU Bench ruling in QhuznavVs (mse {w)^ 

See notes to r. 33 below, “ Remand.” 

Remand In appeal from ex parte decree, — See notes to s. 96 under the 

head “ Appeal from a decree ex parte,'' p. 246 above. 

Remand in appeal from an order refusing to set aside an ex parte 
decree. — ^In an appeal from an order refusing to set aside an ex parte decree the only 
case which can be remanded is the application under O. 9, r, 13, and not the original suit. 

A obtains a decree ex parte against B, B applies imder O. 9, r. 13, for an order to set 
aside the decree on the ground that he was prevented by sufficient cause from appearing 
at the hearing, but the application is refused. B appeals fro n the order rejecting the 


io) Badam v. Nathu (1©08) 26 All. 194. 

(p) Perumbra v, Subrahmanian (1899) 23 Mad. 
446. 

(g) See Beport of Select Committee, 12th Febru- 
ary 1008 ; Narottam v. MohanlcU (1912) 
^ ^ 87 Bom. 289, 298. 

(r) Jambuktyya y, Rajamma (1912) 86 Mad. 
402 ; Zohra Bibi v. Zoheda (1910) 12 Cal. 
C. J. 868. 


(») (1918) 41 Cal. 108. 

(0 (1016) 43 Cal. 148. 

(u) (1917) 44 Cal. 929. See also Brij Indar Singh 
V. Kanshi Ram (1917) 441. A.218, 226„ 45 


Cal. 94, 107. 

(v) Uzir AH v. Savai (1916) 48 Cal. 938. 
tuf) Raghunandan v. Jadunandan (1918)8 Pat. 
L. J. 253. 
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O. 41 r.23* [^‘ 43, r. 1, ol, (d)]. If the order is reversed by the appellate Court, the proper 

ootiTse for that Court is to remand the applioation to the lower Court to dispose of that 
application with due regard to the conditions of O. 9, r. 13, but not to remand the original 
suit for re-trial (x). 

Appeal. — ^An appeal lies from an order remanding a case, where an appeal would 
lie from the decree of the appellate Court [O. 43, r. 1, ol. (u)]. This means that the order 
of remand is appealable only in oases in which the decree, which would have been passed 
by the appellate Court had that Court instead of remanding the case under this rule 
decided the whole case and passed a decree, is appealable (y). If no appeal is preferred 
from the order of remand, the party aggrieved by the order cannot afterwards dispute 
its correctness in on appeal from the final decree ; see s. 106, sub-s. (2), and notes theretp. 
But though an appeal lies from an order of remand, it must be preferred according to the 
Calcutta High Court before the final disposal of the remanded suit, otherwise it cannot 
be entertained. The reason given is that the right of appeal given by s. 104 and 0. 43 
from orders specified therein ceases with the disposal of the suit («). On the other hand 
*t has been held by the High Court of Allahabad, that the appeal may be preferred even 
after the decision of the remanded suit, provided it is within the period of limitation. The 
Allahabad Court proceeds on the ground that there is no provision in the Code imposing 
any such restriction on the right of appeal (a). The period of limitation for an appeal 
from an order of remand is 90 days from the date of the order [Limitation Act, art. 166]. 

Though an appeal lies under rule 1 of Order 43 from an order of remand, no appeal 
will lie from the order when the order is itself made in an appeal preferred under any 
olhzr clause of that rule. Thus if an appeal is preferred under 0, 43, r. 1, cl. (a), from 
an order mider O. 7, r. 10, or under O. 43, r. 1, ol. (j), from an order under O. 21, r. 92, 
or imder 0. 43, r. 1, ol. (q), from an order under O. 38, r. 6, or under any other clause of 
Order 43, r. 1, and the appellate Court allows the appeal and makes an order of remand, 
no appeal will lie from the order of remand under 0. 43, r. 1, cl. (u). The reason is that 
oh (u) of r. 1 of O. 43, is subject to s. 104, sub-s. (2), which provides that no appeal shall 
lie from any order passed in appeal [it may be an order of remand] under that section {b). 

Powers of High Court In appeals from orders of remand. — ^In an appeal 
from an order of remand preferred under 0. 43, r. 1, cl. (u), the High Court is not con- 
fined to the question whether the order sati sfies the requirements of the present rule, 
but may also determine the correctness of the lower appellate Court’s decision on the 
“ preliminary point ” on which the Court of first instance disposed of the case. Thus 
if the Court of first instance dismisses a suit as barred by limitation and the appellate 
Court reverses the decree and remands the case under this rule, and an appeal is preferred 
to the High Court from the order of remand, the High Co\irt has the power to determine 
whether the point of limitation was correctly decided by the lower appellate Court (c). 

Letters Patent appeal. — ^An order of remand made by a single Judge of the 
High Court in second appeal is a judgment ” within the meaning of cl. 16 of the Letters 
Patent, and is appealable as such (d). 


(x) Badha KUhan v. Collector of Jaunpur (1901) 

28 AIL 221, 28 I. A. 28. 

(y) J’aiz Ahmad v. Badar Din (1911) Paul Eeo. 

no. 50, p. 191 ; Sawar Singh v. Mothu 
(1914) Puni. Beo. no. 86, p. 299 ; MaZap 
Kaur Hakim <8tn^Al(1916) Punj. Bee. 
no. 8, p. 68 ; Waryam Singh v. Harnam 
Singh (1918) PunJ. Bee. no. 109, p. 364. 

(z) Madha Sudan v. Kamini Kanta (1905) 82 

Cal. 1028. 

(o) Uman Kunwari v. Jarbandhan (1908) 80 
AIL 470. 


^b) Naubat Singh v. Bdldeo Singh {1^11) 33 All. 
479 ; Mathura v. Nobin Chandra (1897) 24 
Cal. 774 : Jhanday LcU v. Sarman Lai 
(1899) 21 AIL 291 ; Ohhubu Mian v. 
Barckaran Dae (1912) P. B. no, 119, p. 400. 


(o) Badam v. Imrat (i 
Bapaii (1890) | 
AbraAim (1890) 1| 
~ All. 


' 8 AIL 676 ; Bhau v. 
8om, 14; Abrahim v. 
Pal. 168 ; DeokUhen v. 
472. See al»o Chinna- 


Banti (1886) 8 , ^ 

8cmi V. Raruppa (1898) 21 Mod. 284. 

(4) Oopinath v. MonsBM^ (1008) 86 Cal. 1090. 
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Improper order of remand. — Under the Code of 1882 an order under s. 562 was 0« 41 > 
appealable, and a party might impeach the order of remand on appeal from the fimU rr* 23*25* 
dj^ree. When no appeal was preferred from the order of remand, but the order was 
impeached on appeal from the final decree, and the Court found that the order was im- 
properly made, the question arose as to whether the order should be treated as illegal 
or merely irregular. It was held by the High Court of Allahabad that if a remand was, 
ordered in a case in which it ought not to have been ordered, both the order of remand 
and all the proceedings subsequent thereto are void and illegal (e). On the other hand, 
it was held by the Calcutta High Court that the remand order and the subsequent pro- 
ceedings are not in such a case illegal, but merely irregular, and the subsequent proceed- 
ings should not be set aside unless the remand had substantially affected the decision of 
the remanded suit on the merits and the party complaining of the irregularity was mate- 
rially prejudiced thereby (/) [see s. 99]. The Madras High Court held that though an order 
of remand made in contravention of the provisions of s. 562 is illegal, yet the error may 
be cured by the consent of parties or by waiver (g)» The whole difficulty has beenj got 
over in the present Code by enacting that a party who does not appeal from an order of 
remand in the first instance’ cannot atterwarus dispute the correctness of the order on 
appeal from the final decree : see s. 105, sub-s. (2). 

Remand of case by consent for trial on issues not raised in appeal.— 

The effect of an appeal is to re-open the decree of the lowe r ^urt, and it is competent 
to the appellate Court on the agreement of parties to remand 'the case to the lower Court 
for trial on issues not raised in the memorandum of appeal (h). 


24 . [s. 565.] Where the evidence upon the record is 

suflEicient to enable the appellate Court 
tJoT ap“ to pronouuce judgment, the appellate 

peuate Court may de- mav, after re-settlmg the issues, it 

necessary, finally determine tne suit, 
notwithstanding that the judgment of the Court from whose 
decree the appeal is preferred has proceeded wholly upon some 
ground other than that on which the appellate Court proceeds* 

Scope of the rule.— The scope of this rule is limited to oases in wliich th e 
evidence upon the record is eufficient to enable the appeUato Court to determine the 
suit (i). 

This rule does not enable an appeUate Court to declare a right in favour of one_of 
the parties, where no issue has been framed on the point, and the right has not been set 
up in the lower Court {j). 

Second appeal. — See s. 103 and notes thereto. 

25 . [S. 566.] Where the Court from whose decree the ap- 

peal is preferred has omitted to frame or 
Where appellate Court trv auv issuc, or to determine any ques- 

refer them for trial to tioYi of fact, which appeais to the appel- 

pealed from. Court csseiitial to the right decision 

of the suit upon the merits, the appellate 




;«) Ram$ehw‘ (X890) 12 All, 510^- 

^ Mohesh OhandrdW,fomiruddiH (1001) ^Cal. 
824 : followei In Nabin Chandra v. Pran- 
kriihm (1918) 41 Cal. 108. 

Manage of the Court of Wards v. ^masami 
(1906) 28 Mad. 487. See also Baihuntha 


Noth v. Nawab Salimulla (1908) 12 O. W* 

(h) Venkatarama (1907) 30 610. 

(i) Bandi v. MadalapaUx 

(j) Official Trustee v. Krishna (1886) 12 Cal. 289, 

12 I. A. 166. 
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O. 41, Court may, if necessary, frame issues, and refer tlie same for 
rr. 25,26. trial to the Court from whose decree the appeal is preferred, 
and in such case shall direct such Court to take the additional 
evidence required ; 

and such Court shall proceed to try such issues, and shall 
return the evidence to the appellate Court, together with its 
findings thereon and the reasons therefor. 

The words “ and the reasons therefor ’* in paragraph 2 are new. 

5cope of the rule. — ^This rule refers to cases in which the evidence upon the 
record is not Jtvfficient to enable the appellate Court to determine the suit. 

‘‘May, if necessary, frame Issues.** — ^In framing issues under this rule the 
appellate Court should have regard to the provisions of O. 14, r. 3, which indicate the 
materials from which issues are to be framed. See notes to 0. 14, rr. 1 to 6. 

Power of Court to which issues are referred for trial under this 
rule. — The Court to which issues are referred for trial under this rule has no power 
to try and decide the, case, but to try the issues only. It should then return the evidence 
to the appellate Court together with its findings thereon and the reasons therefor (k). 
Nor has it the power to make an order of reference under schedule II, para. 3, of the 
Code(l). 

Court by which issues should be tried. — Where issues are referred for 
trial imder this rule, they are triable only by the Court which was originally seized 
of the case, and by no other Court (m). 

New issue raised before High Court. — “ Even if it be competent to 
the High Court [in second appeal] to remit a case for rehearing on an issue not raised in 
the pleadings nor even suggested in the Courts below, this ought only to be done in excep- 
tional cases for good cause shown and on X)ayment of all costs thrown away *’ (ti). 

Appeal. — ^No appeal lies \mder the Code from an order referring issues for trial 
under this rule (o). Nor does an appeal lie under the Letters Patent (p). 


26. [s. 567.] (1) Such evidence and findings shall 

^ ^ form part of the record in the suit ; and 

Finding and evidence i 

to be put on record, objeo- either party may, withm a time to be 
° *' fixed by the appellate Court, present a 

memorandum of objections to any finding. 


(2) After the expiration of the period so fixed for pre- 
senting such memorandum the appellate 
Determinauonoi appeal. Court shall procecd to determine the 
appeal. 


(it) OoiOat T. Biitetur (1874) 22 W. B. 207; Babib 
V. Balieo (1001) 28 All. 167, 171. 

(l) Nand Ram v. Fakir Ohand (1886) 7 All. 628. 

(m) Ali Sher Khan v. Ahmed (1907) 29 AU. 660: 

liohors Bank, Limited v. Lakhi Rnm (1918) 
PunJ. Beo. no. 105, p. 892 [QC power 
to delegate]. 


(n) Ram Chandra v. Secretary of State for India 

(1910) 48 I. A. 172, 178, 48 Cal. 1104, 1116 

(o) Kcdi Krieto v. Ram (1881) 9 0. L. R 

401. 

ip) Bara Estate Ltd, v. Anup Chandra (1917) 2 
Pat. L. J. 668. 
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Where no memorandum of objection Is filed. — ^This rule provides that O. 41 > t.26 

either party may file a memorandum of objections to the findings by the lower Court 
on the issues referred to it by the appellate Court. It is not to be supposed, however, 
that if no objections are filed by either party, the appellate Court is absolved from hearing 
the appeal (?). Sub-r. (2) clearly indicates that even if no objections are filed, the appel- 
late Court “ shall proceed to determine the appeal.” That is to say, oven if no objections 
are filed to the findings, the appellate Court is bound to examine the correctness of the 
findings, and to state in its judgment the reasons (r. 31) for which it either accepts or 
rejects the findings (r). It should not accept the findings blindly without examining 
the evidence on which they are based ( 5 ). See notes to r. 31, “ Shall state the reasons 
tor the decision.” 

Where the appellate Court has heard arguments on some of the issues and has ex- 
pressed its views thereon and remitted other issues under r. 26, it is not bound, on the 
return of findings, to hear the case de novoy but may confine counsel to argument upon 
the findings (0- 

% 

The appellate Court shall proceed to determine the appeal.— When 
an appellate Court has made an order referring issues for trial under r. 26, the return 
to such order must be made to the same Court, and such Court is not competent to 
transfer the appeal for disposal to another Court {u). 

Where order referring issues vas unnecessary,— In the cose of an 
unnecessary remand under r. 26, it is competent to the Judge before whom the appeal 
subsequently comes to disregard the findings on the order of remand (r). 

5econd appeal.— The piovisions of this and tho preceding rule apply so far as 
may be, by virtue of O. 42, to second appeals. Hence the High Court may m second 
appeal refer issues olfact for trial to the lower appellate Court, but when the finding and 
evidence upon such issues are returned to the High Court, the finding is conclusive, an 
it cannot bo challenged upon the evidence before tho High Court as in first appeal. The 
reason is that a second appeal is not aUowed on questions of fact. The only grounds on 
which a second appeal is allowed are those mentioned in a. 100, and these relate to errors 
of law or usage having the force of law or a substantial error or defect in procedure whicli 
may possibly have produced error or defect in the decision of the case on the merrts. 

The objections to tho findings must therefore be restricted to the limits withm whic i 
the original pleas in second appeal are confined 

Sendlnjr back case for a revised flndinjr* — An appellate Court has no 
power to send back a case to tho lower Court to submit a revised finding on the facta, 
and evidence already recorded. Such a course is not warranted by any one of the rules 
23 to 26 of this Order {*). But if it does so, it is a mere irregularity within the mean- 
ing of B. 99, and if the appellate Court, on the revised finding being returned to it, itself 
oonsiders the evidence on which it is based, the decree will not be set aside m appeal (y). 


^q) Subbaya v. Rami (1899) 22 Mad. 344. 
f) Kunhiy. Kvtti (1897) 20 Mad. 496. 

(«) AkbOHy. Wilayat Ali(lS60) 2 AU, 908 ; Umed 
Aliy. Salima Bxbi (1884) 6 All. 388; 
MwnUu Bsgam v. FaUh 
6 AU. 891 ; Bhagwan v. Kesur (1S98) 17 
Bom. 428; BAmohandra v. Sono (1896) 
19 .Bom. 661. 

(0 Laohman v. Jamna (1888) 10 All. 102* 

(u) Udtt Narain v. Jhcmda (1898) 16 816 ; 

Kumarasami v. 3ubba%^ya (1000) 23 Mad, 




V) Mubarak v. Bihari (18^4) AU. 800. 

jj) BalKUhen v. mISa; 

See also QopaFS'^ngh v, Jhakri (1886) 
la Oal. 87 ; B«ni Prasad v. Nana Ba 
(1897) 24 Oal. 98, both cases under r. 2 . 
bolow* 

lx) Venkata v. Anantha Chariar (1893) 16 Mad 
' ' 299 (P. C.) 

(y) MaUikarj'una v. Po^^neni (1896) 19 Mad, 
479. 
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0. 4I,r. 27. 27 . [S. 568.] (1) The parties to an appeal shall not 

be entitled to produce, additional evidence, 
evt^lttce In appellate Court. whether oral or documentary, in the 
appellate Court. But if — 

(o) the Court from whose decree the appeal is pre- 
ferred has refused to admit evidence which 
ought to have been admitted, or 

(b) the appellate Court requires any document to be 
produced or any witness to be examined to 
enable it to pronounce judgment, or for any 
other substantial cause, 

the appellate Court may allow such evidence or document 
.to be produced, or witness to be examined. 

(2) Wherever additional evidence is allowed to be 
produced by an appellate Court, the Conrt shall record the 
reason for its admission. 


When additional evidence may be admitted. — ^Under this rule “the 
admissibility of additional evidence is made to depend, not upon the relevancy or materi- 
ality to the issue before the Court of the evidence sought to be admitted, or upon the fact 
whether or not the applicants had an opportunity of adducing evidence at some earlier 
stage, but upon whether or not the appellate Court requires the evidence to enable it to 
pronounce judgment or for any other substantial cause ” {z). Additional evidence under this 
rule should not be taken until the appellate Court has examined the evidence on the record^ 
and has after such examination come to the conclusion that the evidence as it stands 
is inherently defective. Until this is done, the appellate Court has no power to admit 
additional evidence, not even if the evidence offered be the evidence of new matter dis- 
covered after the Court of first instance had pronounced 4ts judgment. As observed 
by their Lordships of the Privy Council in Kessowji laaur v. O. I. P. Ry. (a), “ the legi" 
timate occasion for [the application of the present rule] is when, on examining the evi- 
dence as it sta/ndsy some inherent lacuna or defect becomes apparent, not where a dis- 
covery is made, outside the Court, of fresh evidence and the application is made to import 
it.” It must, however, be noted that where additional evidence is taken by the High 
Court with the assent of both sides, it is not open to either jmrty to complain of it (6). 


The power given under this rule should be exercised very sparingly by the Courts, 
and great caution should be exercised in admitting new evidence (c). Additional evidence 
must not be allowed to enable a plaintiff to make out a fresh case in appeal. If oases 
were remanded for the purpose of allowing parties to make out a new case or to improve 
their case by calling further evidence, there would be no end to litigation (d). An appel' 
lant who has ample o^^rtunity of giving evidence in the lower Court, and elects not to 
do so, but rests his case on the evidence as it ^sti^tod, ought not to be allowed to give 


(«) Jn th$ goods of (1894) 21 Cal. 484, 

486* 

(а) (1907) 81 Bom. 381, 84 I.A. 116 : KrUhnamma 

V. NaroiimJia <100^ 81 Mad. 114 ; Garden 
Reach Spg. ng. (jo. v. Secreta/hf of State 
(1014) 42 041. 676. 

(б) Jagamath v. Hanuman (1909) 36 Cal. 838, 


86 I.A. 221. * 

(c) Sreemanchunder v. Qopatohunder (1866) 11 M. 

1. A. 28, 7 W. E. 10 ; Ram Perehad v. 
Rajunder (1866) 6 W. E. 262. • 

(d) Hurpurehad v. SniO Pyal (1876) 26 W. E. 65 

3 f. A. 269. : 
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evidence which he could have given below (e). Similarly, the appellate Court should not 0.4 (» r. 27^ 
admit a document tendered by a party, if, having the opportunity of tendering it in the 
Court below, he omitted to do so (/), Nor should it allow additional evidence to pr^ve 
the genuineness of a document held by the lower Court to be a fabrication {g), 

Whera the lower Court has refused to admit evidence. — ^An appellate 
Court should not reverse the decree of the first Court without allowing the decree -holder 
to give evidence which he offered in the first Court, and which that Court declined to 
take (^). 


Where the appellate Court requires any document to be produced.— The 

appellate Court has no power under this rule to require a document to be produced 
unless it is required to enable it to pronounce judgment. Where judgment could be 
pronounced in the absence of the document, the appellate Court should not allow the 
document to be produced (t). The word “ requires ** means nothing more than 
“ needs *’ or “ finds needful ” (j). 


Where the appellate Court requires a w itness to be examined. —An 

appellate Court should not under cl. (b) of this rule allow to be produced before it addi- 
tional evidence which impeaches the testimony of a witness called in the Court below, 
without that witness also being called and being given an opportunity to contradict or 
explain the additional evidence so given ; otherwise no witness, whatever his standing 
would be safe from adverse judicial comment (k). Where a witness was examined and 
cross-examined in the Court of first instance, and there was no gap in the evidence or 
new matter about which it was necessary to examine him, and the appellate Judge 
merely cross-examined him on his previous evidence on the chance of getting to the 
bottom of the matter, it was held that the examination of the witness by the Court 
\inder those circumstances was not warranted by the provisions of this rule (1), 

Or for any other substantial cause ’'.—The “ cause ” referred to here need 
not be ejuadem generis with the causes stated in the earlier part of the rule (m). The 
expression “ any ’other substantial cause ” confers a wide discretion on the appellate 
Court to admit additional evidence when the ends of justice require it (n). It has accordingly 
been held that the discoyory after the filing of the appeal of fresh evidence not 
known to and available to the appellant after due diligence during the pendency of the 
proceedings in the first Court is a “ substantial cause ” within the meaning of this rule 
justifying the admission of such evidence in appeal (o). 

Recording of reason for admission of additional evidence.— The 

provision requiring an appellate Court to record its reason for admitting additional 
evidence is merely directory, and not imperative. Hence the omission to record the 
reason would not render the evidence inadmissible (p). 

Second appeal.— Except in the case provided in s. 103 the High Court is precluded 
in second appeal, by virtue of the provisions of s. 100, from entering into questions of 
fact. Hence where the Court of first appeal has admitted additional evidence under this 


(«) Bjmdus V. OjOlcioZ Liquidator (1887) 9 All. 
866. . > 
(/) Zahrah v. Bhugtoan (1871) 16 W. B. 211 ; 
Netrrndra Nath v. Radha Charan (1918) 
46 Oal. 119, 128. 

(g) Nadiar Ohand v. Ohunder (1888) 15^ Oal. 766. 
{h) Arjun v. Shankar (IS9S) 22 Bom. 263 ; Appa 
V. Vithoba (lfe69) 6 B. H. C. A. 0. 88; 

- Pabitra Kunioaf v. The Maharajah of 
Benaree (1908) 30 All. 867. 

(i) Kaiika v. TuUi (lOim 1 Pat. B. J. 436. 

(j) Kesiotoji leaur v. G. i. P. Jtty. (1907) 31 Bom 


381, 34 I. A. 116. . . . 

(Ifc) Jagrani v. Kuar JDurga (1913) 41 I. A. 76, 
36 All. 93. ^ 

(l) Muhammad v. MiMmud-un-Nisaa (1916) 38 

All. 191, 193-194. 

(m) Andiappa v. Mvtihukumara (1912) SO.Mod. 

477, 479-480. , ^ 

(n) Ambuja v. Appadurai (1912) 38 Mad. 414. 

(o) V^atacheUa v. Ranga C915) 28 Mad. L. J. 

334 

ip) OopcU V. JhakH (1886) 12 Oal. 37. 
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O. 41. 
rr. 27-30. 


rule, the bearing in the Court of second appeal will not for that reason be treated aa 
a first appeal so as to entitle the parties to go into questions of fact (^), 

No appeal lies from a refusal by the lower appellate Court to admit fresh 
evidence under this rule (r). Hence if the lower appellate Court refuses to admit a 
document as additional evidence in appeal under this rule, the High Court cannot 
interfere in second appeal and hold that such additional evidence ought to have been 
admitted by the lower appellate Court («). 

Appeal to Privy Council. — The rejection of an application under this rule 
does not give a right of appeal to the Privy Council (f). 

28. [s. 569.] Wherever additional evidence is allowed 

to be produced, the appellate Court may 
(imona® evidencof^'"® either take such evidence, or direct the 
Court from whose decree the appeal is pre- 
ferred, or an^- other subordinate Court, to take such evidence 
and to send it when taken to the appellate Court. 

It need hardly be stated that where the additional* evidence taken by the Court 
consists of documents, they should be exhibited in the case (w). 


29. [s. 570.1 Where additional evidence is directed or 
allowed to be taken, tae appellate Court 
«nd°recorded° shaU Specify the points to which the 

evidence is to be confined, and record 
on its proceedings the points so specified. 

Judgment in Appeal. 


Judgment when 
where pronounced. 


and 


30. [s. 571.] The Appellate Court, after hearing the 
parties or their pleaders and referring to 
any part of the proceedings, whether on 
appeal or in the Court from whose decree 
the appeal is preferred, to which reference may be considered 
necessary, shall pronounce judgment in open Court, either 
at once or on some future day, of which notice shall be 
given to the parties or their pleaders. 


After hearing the parties or their pleaders. — ^This rule authorizes the 
Court to pronounce judgment after hearing the parties or their pleaders. Hence a judg- 
ment pronounced without hearing the parties or their representatives, if they are dead, 
is unauthorized by the Code. Thus where an appellate Court heard and decided an 
appeal without being aware of the death of the appellant, the decree was held to be a 
nullity (v). See notes to s. 47, case (4), p. 109 . 


(o) Beni Perehad v. Nand Bal (1897) 24 Cal. 98 ; 
* Qopal V. JhaJcH (1886) 12 Cal. 87. 

(r) Premchondt in the goodn of (1894) 21 Cal. 
^ PiaH v, JToWw (1901) ; 23 All. 121 

iHirga Praead v. Jgd Narain (1911) S3 All. 
379. 


(«) VaHhimUha v. Kuppu (1919) 42 Mad. 787 
[F. B.l 

(0 Premt^ndt in the goods of (1894) 21 Cal. 484. 
(w) Baji V, SakTioram (1914) 38 Bom. 066. 

(v) Janardhan v. Ramchandra (1902) 26 Bom. 817 . 
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31. fs. 574.1 The judgment of the o. 4f,r.3l. 
si^fw?oi judgSeSt.® appellate Court shall be in writing and 
shall state — 

(a) the points for determination ; 

(h) the decision thereon ; 

(<•;) the reasons for the decision ; and 

(d) where the decree appealed from is reversed or 
varied; the relief to which the appellant is en- 
titled ; 

and shall at the time that it is pronounced be signed and 
dated by the Judge or by the Judges concurring therein. 

Shall state thefreasons forjtheydecislor. — ^The judgment of the appellate Court 
should [state the reasons for the decision. The reason of^the rule has been stated to be 
to afford the litigfl|.nt jmrties an opportunity ot knowing and understanding the grounds 
upon which the decision proceeds with a view to enaole them to exercise, if they see fit, . 
and are so advised, the right of second^appeal^conterred oy s. 100. If an appellate Court 
could dispose of appeals coming before it in ajudgment which does not state the reasons 
for the decisions, the right of second appeal might altogether be neutralized (w). The 
reason for the decision should be stated not only when the decree of the first Court is 
varied or set aside, but also when it is confirmed (x) If this rule is not observed, the 
proper form of the order to be made by the High Court in second appeal is to set aside 
the decree of the lower appellate Court and send back the case to that Court in order 
that the appeal may be disposed of according to law (i/). This course was adopted where 
the judgment was “ the appeal dismissed with costs ” (z), and in another case where the 
judgment was “ appeal rejected under s. 661 [now O. 41, r. 11] of the Civil Proceduie 
Code ” (a). Where the decree of the first Court is confirmed in appeal, the Judge of 
the appellate Court should state his own reasons of the case, and should not confine him. 
self to approving of the reasons of the Court of first instance (6). The reason is that the 
judgment should show on the face of it that the points in dispute were clearly before 
the mind of the Judge and that he exercised his own discrimination in deciding them. 

Thus where the judgment was — “ To deal with the grounds of appeal would be simply 
to repeat the judgment of the District Munsif. I concur with the decision the District 
Munsif has given on each jToint. The judgment of the lower Court is confirmed for the 
reuaoTw (Ttercin and this appeal is dismissed with costs,” the judgment was set 

aside (c). In the last mentioned case the Court observed : “ Such a general and wholesale 
adoption of the judgment of the Court of first instance cannot be considered as a sufficient 
compliance with the law.” The same was held where the judgment was “ there is no 


{w) Attan-vMoJi v. Bafiz (1884) 10 Cal. 933, 935. 
(«) Bomi Deka v. Brojo Nath(mS) 25 Cal. 97: 
BoAu Madhw v. Vsnkatesh (1892) 16 Bom. 
540 . 

(y) Sarvona PiOai v. Ss 9 ha Reddi (1908) 81 Mad. 


it) Srikant v. Huri Dasa (1882) 11 C. L. R. 131. 
(a) Rami JDeka v. Brojo Nath (1898) 26 Cal. 97. 
lb) J^himoni v. Zamiruddin (1881) 10 C. L. E. 

597 ; Eirami v. Subahat (1884) 8 Bom, 28. 
(e) Sitarama v. Surya (1899) 22 Mad. 12 ; Sohawan 
V. Bobu Nand (1887) 9 All. 20. 
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O. 4 If scUiafctdory evidence that plaintiff was ever in possession of the land in dispute,” and the 
rr. 3 i »32. evidence was not discussed in the judgment (U). 

If the reasons for the decision are not stated by the appellate Court as fully as they 
ought to have been, but the High Court is satisfied upon the judgment that the Judge 
of the lower Court hawi read the evidence and meant to find upon that evidence as a 
whole, the decree of the lower Court will not be interfered with in second appeal. The 
proper course to be followed in such a case is to require the Judge, if still holding office, 
to supplement his judgment by giving in greater detail the reasons on which it is based (e). 

5hall state the points for determination. — The object of the legislature in 
making it incumbent by this rule on the appellate Court to raise poirUs for determi- 
nation is to clear up the pleadings and focus the attention of the Court and of the 
parties on the specific and rival contentions of the latter (/). The exact questions which 
arise in the appeal and require determination must be stated in the judgment. It is 
not sufficient to state, “ the point to be determined on appeal is whether or not the 
decision is consistent with the merits of the case.” A proposition so roundly worded 
is no “ point ” at all (g). 

Form of order. — ^Where there has been a failure by the first appellate Court 
to comply with the requirements of this rule, the proper form of the order to be made 
by the second appellate Court is to set aside the decree and remand the case to the first 
appellate Court for disposal according to law. If the Judge of the Court to which the 
case is remanded is the Judge who heard the appeal in the first instance, he need nos 
re-hear the appeal unless he is of opinion that he cannot properly dispose of the remanded 
case without a re-hearing. But where the Judge of the Court to which the case is re- 
manded is not the Judge who heard the appeal in the first instance, a re -hearing is always 
necessary in order that there may be a compliance with the order of the second appellate 
Court that the case be disposed of acoo^ing to law (A). See notes above, “ Shall state 
the reasons for the decision.” 

High Court. — ^Where a suit was decided by a District Court, and the decree 
was confirmed in appeal by the High Court, and the High Court did not state in its judg- 
ment the reasons for its decision, it was said by Edge, C.J., on an application for leave 
to appeal to the Privy Council on the ground that the requirements of this rule were 
not complied with, that the present rule was not intended to apply to oases where the 
High Court, after hearing the judgment of the lower Court and arguments thereon, comes 
to the conclusion that both the judgment and the reasons given by the Court below for 
its decision are completely satisfactory (i). And the opinion has been eicpressed by 
Mahmood, J., that this rule does not apply at all to judgments of High Courts in second 
appeal (J). See s. 122. 

Appeal to Privy Council. — Non-compliance with the requirements of this rule 
is not a ground of appeal to the Privy Council (fc). 


32. [s. 577.] The judgment may be for confirming, 

varying or reversing the decree from 
Judgment may appeal is preferred, or, if the 

parties to the appeal agree as to the 


(cO Ningappa v. Shivappa (1896) 19 Bom. 823. 
( 0 ) B^anath v. Baiaymnaith (1886) 12 Cal. 199, 
202-203. 

(/) Mha$u Bhauji v. BavaUU (1906) 7 Bom. L. B. 
174. 

(ff) Sohatoan v. Babu Nand (1887) 9 A11.26, '80-81. 
(A) Saravana Pillai v. Se$Jia lUdai (1908) 31 Mad. 
469. 


(i) Sundar Bibi v. BUheeharNath’ilBSl) 9 All. 
93 .^ 

ij) Sohawan v. Bahu Nand (1887) 9 All. 26, 80-31 . 
See also Tatsaduq v. Kashi Ram (1903) 25 
All. 100, 80 T. A. 85. 

(h) Sundar Bibi v, Biaheahar Nath (1887) 9 All. 
98. 
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form whicli the decree in appeal shall take, or as to the 
order to be made in appeal, the appellate Court may pass 
a decree or make an order accordingly. 


O. 41, 
rr. 32. 33. 


88 . [New.l The appellate Court shall have power 
to pass any decree and make any order 
Power of Court of Appeal, which ought to have been passed or 
made and to pass or make such further 
or other decree or order as the case may require, and this 
power may be exercised by the Court notwithstanding 
that the appeal is as to part only of the decree and 
may be exercised in favour of all or any of the respon- 
dents or parties, although such respondents or parties 
may not have filed any appeal or objection. 

Illustration. 


A claima a sum of money as due to him from X or Yy and in a suit against both 
obtains a decree against X. X appeals, and A and Y are respondents. The ap^^ellate 
Court decides in favour of X. It has power to pass a decree against 7, 

Cases to which rule applies — ^This rule is new. It is taken for the most jmrt 
from O. 58, r. 4, of the Rules of the Supreme Court of Judicature in England. The 
object of the rule is to empower the appellate Court to do complete justice between the 
parties. The illustration to the rule indicates a type of case for which provision is intended 
to be made. The following are further instances : — 

(1) A sues B and C for contribution. A decree is i)assed against R, but as against 
0 the suit is dismissed. B appeals making A alone respondent to the appeal. A docs 
not appeal from the decree dismissing the suit as against C, If the appellate Court is 
of opinion that C is liable, and not B, it may under r. 20 direct that C l)e added as a 
respondent as being a person “ interested in the result of the appeal,” and may under the 
present rule alter the decree so as to make C liable, though there was no a2)i)eal j^re- 
ferred by A from the dismissal of the suit against G. This is in accoi-dance with the 
Calcutta rulings under the Code of 1882 {1). According to the Allahabad rulings under 
that Code O could neither be added as a respondent, nor even if he were joined as a res- 
pondent from the first could any decree be passed against him, no appeal having been 
preferred aginst him (m). The Allahabad ruling that 0 could not be added as a respond- 
ent (under r. 20) was followed by the Madras High Court (??). The present rule gives 
effect to the Calcutta rulings and supersedes the Allahabad and Madras rulings. 

(2) A suit is brought on behalf of the public for (1) a declaration that the public 
are entitled to use certain locks on a certain river without payment of tolls, and (2) a 
declaration that the defendant is under an obligation to keep the locks in repair. A 
decree is passed for the plaintiff awarding the relief as to the use of the locks without 


(1) Upendra Lai v. Qirindra Nath (1808) 26 Cal. 
665 ; Hudson v. Basdeo (1899) 26 Cal. 109 ; 
Rup Jan Bibee y. Abdul Kaair (IQOi) 31 
Cal. 643. 

(w») Atma Ram v. Balkiahan (1883) S All. 266 ; 
Farzan AH v. BUmiliah Begam 27 

64 


All. 23 ; Lohre v. Deo Hans (1908) 30 AH. 
48 ; Nizamuddin v. Abdul Aziz (1909) 31 
All. 621. 

(») SubraManian v. Veerabadran (1908)31 Mad. 
442. 



860 


THE FIRST SCHEDULE. 


O. 41 , payment of tolls, but deolaring that the defendant is under no obligation to repair the 
ri*. 33, 34. looks. The defendant appeals. The plaint i£E neither files a cross -appeal nor objections. 

The appellate CJourt finds that the public are not^ entitled to use the looks without pay- 
ment of tolls td the defendant. At the same time it finds that the defendant is under 
an obligation to keep the looks in repair. The appellate Court has power, while deolaring 
by its decree that the public are liable to pay tolls, also to declare that the defendant 
is liable to keep the looks in repair, notwithstanding that no appeal or objection was 
taken to that part of the decree by the plaintiff (o). 

The appellate Court has power imder this rule to vary the decree of the lower Court, 
though the variation may benefit a defendant who has not appealed from the decree (p). 
Similarly it has x>ower to make an order for extension of time for making an award in a 
matter governed by the Indian Arbitration Act, 1899 (g'). 

Cases to which rule does not apply. — A sues £ to recover rent, Ks. 295. A 
decree is x>&S8od in favour of A for Rs. 96. A appeals against the disallowance of the 
balance of the amount claimed. B neither files a cross-appeal nor objections against 
the decree. The appellate Court finds that nothing is due to A from J5. It has been 
held by the High Court of Allahabad that the appellate Court h£ks no power to dismiss 
A*b claim in toto. If B was aggrieved by the decree against him for Rs. 96, he ought 
to have appealed or filed objections (r). 

5uch other decree as the case may require. — ^The power of the appellate 
Court is not limited to determining the question whether the original Court was right 
according to the law in force at the date of its judgment ; it may pass such decree as is 
in accordance with any later enactment which came into operation subsequent to such 
date (s). 

Remand. — A sues B for three sums of money, X, Y and Z, A ’a claim is allowed 
as to items X and Y, but disallowed as to item Z, A appeals from the decree as to item 
Z. B appeals from the decree as to items X and Y, The appellate Court dismisses 
A’b api)eal, and allows J5’s appeal as to item X only with the result that item Y is decreed 
in A’s favour. A then appeals to the High Court as to items X and Z, The High Court 
has power under this rule to remand the whole case for determination on tho merits. 
The effect of such an order is to empower the lower Court to reopen the case even as to 
item Y which was decided by tho lower appellate Court in favour of A and from which 
decision B had not preferred an appeal to the High Court {t). 


34. [s. 576-] Where the appeal is heard by more 
Judges than one, any Judge dissenting 

Dissent to be recorded. from the judgment of the Court shall state 

in writing the decision or order which he 
• thinks should be passed on the appeal, and he may state his 
reasons for the same. 


o Attornel/ Qeneral v. Simpion [1901] 2 Ch. | (r) Hangam ia? v. 


671. 

( 2 A Tricomdaa v. Oopinath (1917) 44 I.A. 65, 71, 
44 Cal. 759, 709 [no referonoe was made 
Id tbB Judgment to the present rule]t 
(<?) TejpfU V. NcUhmiUl do Co. (1919) 46 Cal. 1069. 


(0 Qovinda v. Dandasi (1910) 20 M. L. 

Kanakayya v. Janardhan (1913) 36 Mad. 
439, 444 [F. B.] ; Muthuawami v. Kalyani 
(1916) 40 Mad. 818, 822. ^ 

(t) Sarada Sundari v. Qangahari (1918) 46 Cal. 738 
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Decree in Appeal. 

85. [S. 579.] (1) The decree of the appellate Court 

Date and contents of shall bear date the day on which the judg- 
ment was pronounced. 

(2) The decree shall contain the number of the appeal, 
the names and descriptions of the appellant and respondent 
and a clear specification of the relief granted or other adjudi- 
cation made. 

(3) The decree shall also state the amount of costs in- 
curred in the appeal, and by whom, or out of what property, 
and in what proportions such costs and the costs in the suit 
are to be paid. 

(4) The decree shall be signed and dated by the Judge 
or Judges who passed it ; 

Provided that where there are more Judges than one and 
there is a difference of opinion among 

necessary for any 
Judge dissenting from the judgment of the 
Court to sign the decree. 

Costs. — Where a decree i 3 confirmed in appeal upon grounds wholly different 
from those relied on in the lower Court, the proper course is to dismiss the appeal without 
costs (w). 

Chartered High Courts. — This rule does not apply to Chartered High Courts in 
the exercise of their appellate jurisdiction [O. 49, r. 3]. 

Form. — ^For form of decree in appeal, see App. Q, form no. 9. 


86. [s. 580.] Certified copies of the judgment and decree 

Coplea oi Judgment and in appeal shall be furnished to the parties 
finished to application to the appellate Court and 

at their expense. 


37. [s. 581.] A copy of the judgment and of the decree, 

certified by the appellate Court or such 
officer as it appoints in this behalf, shall 
be sent to the Court wh’ch passed the 
decree appealed from and shall be filed 
with the original proceedings in the suit, 
and an entry of the judgment of the appellate Court shall be 
made in the register of civil suits. 


Certified copy of decree 
to be sent to Court whose 
decree appealed from. 


o. 41, 
rr. 35-37. 


(tt) Fischer v. KamaZa Naicker (1860) 8 M. I. A. ITO, 
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0 . 42 , r.l. ORDER XLII. 

Appeals from Appellate Decrees. 

1. [s. 587.] The rules of Order XLI 

Procedure. shall apply, SO far as raay be, to appeals 

from appellate decrees. 

See 8. 108, cl. (a). 

Rules relating to first appeals to apply, so far as may be. to second 
appeals. — ^We shall note here only those rules relating to first appeals as to the appli- 
cability of which to second appeals there have been reported decisions. Rr. 1 and 2 of 
Order 41, which require a memorandum of appeal in first appeals, have been held to 
apply to second appeals (u). R. 22, which relates' to cross-objections, has been held to 
apply to second appeals {w). Rr. 25 and 26, which emi)ower the Court of first appeal 
to frame and refer issues for trial to the lower Court and to determine the appeal after 
return of findings on such issues, apply to second appeals to the extent indicated in the 
notes to r. 26 under the head “ Second appeal.’* Rr. 27 and 28, which relate to additional 
evidence in first appeal, apply to second appeals to the extent mentioned in the notes 
to r. 27, under the head “ Second appeal.” As to the applicability to second appeals 
of r. 31, which relates to the contents of judgment of the first appellate Court, see notes 
to that rule under the head “ High Court.” 

Inherent power of High Court to remand in second appeal. — ^Where the 
Court of first instance declined to record oral evidence tendered by the plaintiff on the 
ground that the documentary evidence produced by him was sufficient, and the decree in 
favour of the plaintiff was reversed in appeal, but the appellate Court declined to allow the 
plaintiff-r©si)ondent to produce oral evidence before it, it was held by the High Court 
in second appeal, that though there was no provision in the Code strictly applicable to 
the ease, the High Court was warranted cx debito jusii ties in setting aside the proceedings 
of both the Courts below and in directing the first Court to re-try the case ( a:). See notes 
to O, 33, ” Remand.” 

ORDER XLIII. 

Appeals from Orders. 

O. 43 r. I. [s. 588.] An appeal shall lie from 

Appeal from ordore. following oidcrs Under the provisions 

of section 104, namely 

(а) an order under rule 10 of Order VII returning 

a plaint to be presented to the proper Court ; 

(б) an order under rule 10 of Order VIII pronouncing 

judgment against a party ; 

(c) an order under rule 9 of Order IX rejecting an 

application (in a case open to appeal) for an 

order to set aside the dismissal of a suit ; 

*• 

Ahmad AH v. Wans Uusuin fl.803) 15 All. I (to) Kauaalia v. Quiab Kuar O.800) 21 AIL 297. 
' ^ 128, 127. 1 (*) Vurga DihaX v. AnoraSi (1895) 17 All. 29. 
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(d) an order under rule 13 of Order IX rejecting an O* 43, r.l. 

application (in a case open to appeal) for an 
order to set aside a decree passed ex parte ; 

(e) an order under rule 4 of Order X pronouncing 

judgment against a (party ; 

(/) an order under ruje 23 of Order XI ; 

(g) an order under rule 10 of Order XVI for the 

attachment of property^; 

(h) an order under rule 20 of Order XVI pronouncing 

judgment against a party ; 

{i) an order under rule 34 of Order XXI on an objec- 
tion to the draft of a document or of an endorse- 
ment ; 

(j) an order under rule 72 or rule 92 of Order XXI 

setting aside or refusing to set aside a sale ; 

(k) an order under rule 9 of Order XXII refusing to 

set aside'^'the abatement or dismissal of a suit ; 

{1) an order under rule ^10 of Order XXII giving or 
refusing to give leave ; 

(m) an order under rule 3 of Order XXIII recording 

or refusing to record an agreement, compromise 
or satisfaction ; 

(n) an order under rule 2 of Order XXV rejecting an 

application (in a case open to appeal) for an 
order to set aside the dismissal of a suit ; 

(o) an order under rule 3 or rule 8 of Order XXXIV 

refusing to extend the time for the payment of 
mortgage-money ; 

(p) orders in interpleader-suits under rule 3, rule 4 

or rule 6 of Order XXXV ; 

(q) an order under rule 2, rule 3 or rule 6 of Order 

XXXVIII ; 

(r) an order under rule 1, rule 2, rule 4 or rule 10 

of Order XXXIX ; 

(s) an order under rule 1 or rule 4 of Order XL ; 
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O. 43, 
rr. I, 2. 


(0 an order of refusal under rule 19 of Order XLI to 
re-admit, or under rule 21 of Order XLI to 
re-hear, an appeal ; 

(w) an order under rule 23 of Order XLI remanding a 
case, where an appeal would lie from the decree 
of the appellate Court ; 

(v) an order made by any Court other than a High 

Court refusing the grant of a certificate under 
rule 6 of Order XLV ; 

(w) an order imder rule 4 of Order XLVII granting 

an application for review. 


Section io4. — ^This rule forms part of s. 104 [see s. 104, sub-s. (1), cl. (i)]. The 
result is that no second appeal lies from an order passed in an appeal preferred under 
this rule (y). 


Clause (a) : order returning: plaint to be presented to the proper 

Court* — ^Where an order is made by the first Court of appeal returning a plaint under 
0. 7, r. 10, by virtue of the jiowers conferred on it by s. 107, the order is appealable under 
this clause, and an appeal will lie to the High Court under s. 106 (z). But no appeal lies 
from an order of an appellate Court returning a memorandum of appeal to be presented 
to the proper Court. The terms of ol. (a) of this rule do not cover such a case nor can the 
reading of 0. 7, r* 10, with s. 107 justify the interpolation of the words “ memorandum of 
appeal ” after the word “ plaint ” in ol. (a) of the present rule (a). 


Other clauses. — ^Thesc have already been considered in their proper place. 


Procedure. 

See s. 108 , ol. (b). 


2. [s 590.] The rules of Order XLI 
shall apply, so far as may be, to appeals 
from orders. 


OKDER XLIV. 


Pauper Appeals. 


O 44, r. 1, . j 592.] Any person entitled to prefer an appeal, 

who is unable to pay the fee required for 
**’*““* “* memorandum of appeal, may present 
an application accompanied by a memo- 
randum of appeal, and may be allowed to appeal as a pauper, 


(y) Smibat Sttvh v. BaUeo Stnti (1011) SS AU. 

470 [O. t». I. 1, ol. f»)l. 

(f) 8ee O. 7. r. 10, notes Appeal.* 

Ol) BaghumOh v. khamo Ifoerl (1904) 81 Osl. 844 ; 


Nazar Husain v. Kesri Mai (1800) 12 All. 
681 ; Nur-ud‘Din v. Pran Kishan (1918) 40 
All. 059. 
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subject, in all matters including the presentation of such O*' 44, 
application, to the provisions relating to suits by paupers, 
in so far as those provisions are applicable : 


Provided that the Court shalP reject the application 
unless, upon a perusal thereof and of the 
Procedure on appii- judgment and decree appealed from, it 
of appeal. sees leasoii to tnink that the decree is con- 

trary to law or to some usage having the 
force of law, or is otherwise erroneous or unjust. 


Alterations in the rule. — ^The words “ in all matters including the presenta- 
tion of such application ** in the first paragraph are new. See notes below under those 
words. 


“ In all matters includinjj: the presentation of such application.” 

— ^The present rule provides that the provisions relating to suits by paupers shall apply 
so far as may be to appeals by f)aupors. Therefore the application referred to in this 
rule for leave to appeal as a pauper must be presented by the applicant in person just as an 
application for leave to sue as a pauper [see O. 33, r. 3]. This is now made clear by the 
addition of the words in all matters including the presentation of such application.” 
In the absence of these words in the old section it was held by the Madras High Court 
that the rule a.s to the presentation of a pauj)er’8 petition (now contained iti O. 33, r. 3) 
did not apply to pauper appeals (b). The Madras decision is no longer law. 

Subject to the provision relating: to suits by paupers.” — A sues 5 
to recover certain properties as the heir of her deceased husband. The suit is dismissed, 
A applies for leave to appeal as a pauper. It is found on inquiry that A had before 
instituting the suit entered into an agreement falling within the terras of O. 33, r. 5 (d), 
which would have disentitled A to sue os a i)auper. The appellate Court should under 
these circumstances refuse leave to A to appeal as a pauper (c). 


Application and memorandum of appeal. — This rule requires two 
separate documents to be presented,— -a memorandum of appeal, and an application for 
leave to appeal as a pauper. When the Judge disposes of the pauper application, ho 
does not thereby necessarily dispose of the appeal. He may still treat it as an existing 
appeal if the appellant desires to pay the full court-fees on the appeal and to continue it 
as an ordinary appeal. The Judge is under no legal obligation to dismiss the appeal 
when he refuses the appellant leave to appeal as a pauper (d). Following this reasoning, 
it bfts been held by the High Court of Madras that where ara application for leave to sue 
as a pauper is rejected owing to the memorandum of appeal which accompanied it being 
unstamped, the rejection of the application does not carry with it the rejection of the 
memorandum of appeal. The result is that if the pauper applies for time to pay the court - 
fee, and time is granted to him [s. 149], and the oourt-feo is paid within the time fitted 
by the Court, the appeal must be held to be in time, though the court -fee may have been 
paid after the expiration of the period of limitation prescribed for filing the appeal (e). 

Proviso to the rule. — ^The proviso is a necessary safeguard introduced by the 
legislature for the benefit of litigants who find themselves opposed by paupers. To 


MaUthi v. Somappa (1903) 26 Mad. 869. 
le) Hanifa Bai v. Haji Siddiok (1907) 80 Mad. 




U%f m 

(0) Bai Bui V. Desai Manorbhai (1898) 22 Bom. 


849. pp. 866-867 ; Muhammad v. RafMt 
SlK (1918) 40 All. 381. 

(«) Nailavadiva v. Subramania (1917) 40 Mad 
887. 


U 
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O. 44, provide a safeguard against the proviso being overlooked, the Juage admitriug a pauper 
rr. 1 j 2. appeal should express and record briefly the reasons on which the leave proceeds (/). 

Appeal. — ^No appeal lies under the Code from an order refusing leave to appeal 
as a pauper. It was held in a Madras case that no appeal lies from such an order under 
cl, 16 of the letters Patent {g)^ but that decision has been dissented from by a Full Bench 
of the same High Court in a recent case (A). There is an Allahabad case in which it was 
held that no appeal lies under the Letters Patent from an order refusing leave to appeal 
as a pauper (i). That decision, however, proceeded on grounds no longer tenable, and 
i cannot, therefore, be treated as a precedent. See notes to s, 104, “ Letters Patent 
Appeal,” p. 264 above. 

Limitation. — ^The period of limitation for leave to appeal as a pauper is 30 days 
from the date of the decree appealed from (y). See Limitation Act, 1908, sch. I, art. 170. 

Form. — ^For form of application to appeal in forma pauperis, see App. G, form 
no. 10. For form of notice of appeal in forma pauperis^ see App. G, form no. 11. 

2. [s. 593.] The inquiry into tlie pauperism of the 

Inquiry Into pauperism. applicant may be made either by the 

appellate Court or under the orders of 
the appellate Court by the Court from whose decision the 
appeal is preferred ; 

Provided that, if the applicant was allowed to sue or 
appeal as a pauper in the Court from whose decree the appeal 
is preferred, no further inquiry in respect of his pauperism 
shall be necessary, unless the appellate Court sees cause to 
direct such inquiry. 


OKDEE XLV. 


Appeals to the King in Council. 

O. 45, 1. [s. 594. ] In this Order, unless there is something 

2- repugnant in the subject or context, the 

■•Decree” deanod. expression “ decree ” shall include a final 
order. 

When appeals He to King in Council. — See ss. 109 and 110. 


2. [s. 598.] Whoever desires to appeal to His Majes- 

Appuoation to Court whose ty in Council shall apply by petition to the 

deoreo complained Of. ^ COmpfaUied Of. 

In forma pauperis,— When a person applies for leave to appeal to His Majesty 
in Council in forma pauperis, he must present an application for that purpose to the High 
Court, and a separate application to His Majesty in Council (k). 


to. 

A. 


(/) Sakubai v. ^npat (1004) 2d Bom. 451. 

(ff) Appasami v. somatundara (1008) 20 
487 • 

(A) Tuljaram v. Alagappa (1010) 86 Mad. 1, 0, 17 


,«) J 


(0 Banno v. Mehdi Husain (1889) 11 All. 876. 
See Mahadev v. Lakshman (1806) 10 Bom. 
Munni Ram v. Sheo Chum (1846) 4 M. 1. 
114. 
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Power of High Court to ^rant leave to appeal to His Majesty In O. 45, 
OUncIl In forma pauperis. — ^It has recently been held by the High Courts of rr. 2, 3. 
Calcutta (1), Patna (m)» and Madras (w), that O. 44, r. 1, does not apply to appeals to 
Hie Majesty in Council, and that the High Court has ro power to grant leave to appeal 
in forma pa/uperia to His Majesty in Council. The point arose in an earlier Calcutta 
case, but it was not decided (o). In a still earlier case it was said that the usual security 
for costs must be given (p). 

Limitation. — See notes to s. 109 above. 

3. [s. 600.] (1) Every petition shall state the grounds 

of appeal and pray for a certificate either 
^ that, as regards amount or value and 
nature, the case fulfils the requirements 
of section 110, or that it is otherwise a fit one for appeal to 
His Majesty n Council. 

(2) Upon receipt of such petition, the Court shall direct 
notice to be served on the opposite party to show cause why 
the said certificate should not be granted. 

Alteration In the rule* — In sub-rule (2) the word “ shall ” has been substituted 
for the word “ may.” 

Certificate. — ^The certificate of leave to appeal, and not the order for such 
certificate, is the document which the Judicial (Committee are. bound to consider and act 
upon in determining whether leave to appeal has been properly granted or not ; and unless 
the certificate upon which the leave to appeal is based is in such a form as to justify that 
leave, they ought to hold that leave has not properly been given (q). The assent of the 
respondent to the issue of a certificate under this rule cannot give effect to it in the absence 
of the oonditions under which alone it could be issued (r). 

Certificate as to fitness. — ^Whero a case fulfils the requirements of s. 110^ 
the petitioner is entitled to a certificate aa of right in the ordinary course of procedure 
otherwise, that is, where a case does not fulfil the requirements of s. 110, as where the 
matter is under the appealable value or is not measurable by money, the granting of the 
certificate is entirely in the discretion of the Court {s). In the former case, the High Court 
should certify the sufficiency of the amount for appeal to the Privy Council, and should 
also certify, when the decision of the lower Court is affirmed, that the appeal involves 
a question of law. In the latter case, it is quite enough if the certificate states that the 
cose is a fit one for apx>eal to His Majesty in Council (f). In a recent case their Lordships 
of the Privy Council laid down a rule to be followed in future in Indian cases, that where 
a party applies to the Committee for special leave to appeal, the matter being under the 
appealable value or not measurable by money, he should first have applied to the Court 


(0 Jagadanand v. Rajendra (1912) 17 Cal. L. J. 
881. 

(t») Ranikishan Lai v. Manna Kwnari (1918) 8 
Pat. L. J. 179. 

(n) Amba v. SHnivaaa (1918) 42 Mad. 82. 

(o) Thompson V. Calcutta Tramways Co, (1894) 

21 Cal. 528 at p. 625. 

(P) Qcur Sum Lass, In rs (1878) 19 W. B. 806. 
(g) Radha Krishn Das v. Rai Krishn Chand 


(1901) 23 All. 41^ 28 I. A. 182. ^ ^ 

r) Banarsi Prasad v. Kashi Krishna (1901) 23 

All. 227, 28 I. A. 11. . 

s) Banarsi Prasad v. Kashi JTritf Ana (1901) 23 

All. 227, 231, 28 I. A. 11. ^ 

t) Wsbb V. Maepherson (^1904) 81 Cal. 67, 30 

I. A. 288; Amar Chandra v. ShosM Bhu- 
Shan (1904) 81 Cal, 306. ^ 
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O. 45. below for a oertifioate under this rule and s. 109, ol. (o), that the case is otherwise a fit 
TTm 3| 4. for appeal to His Majesty in CJounoil, and observed that unless this was done, special 

leave to appeal would not be granted by the Committee except in special cases (w). See 
notes to 8. 109 under the head “ Certidoate as to fitness,” p. 270, and notes to s. 110 
under sub>head “ Where the matter is under the apx)ealable value or is not capable of 
valuation,” p. 276. 

Procedure* — the petitioner does not prosecute his petition, it may be struck 
off for non-prosecution (v). 

Appeal. — ^An order granting a certificate that the case is a fit one for appeal to the 
Privy Council is not a ” judgment ” within the meaning of ol. 16 of the Letters Patent. 
Hence no appeal lies from such an order (?/>). Nor does an appeal lie imder that clause 
from an order refusing an application for leave to the Privy Council where the refusal 
is based on the ground that the case did not fulfil the requirements of s. 110 above {x)» 

Form. — For form of notice under sub-r. (2), see App. G, form no. 12. 


4. [New.] For the purposes of pecuniary valuation 
suits involving substantially the same 
Consolidation ol suits. questions for determination and decided 
by the same judgment may be consolidat- 
ed: but suits decided by separate judgments shall not be con- 
solidated, notwithstanding that they involve substantially 
the same questions for determination. 

Consolidation of $uits. — This rule is new. In the absence of any such rule 
in the Code of 1882, it was held by the High Court of Allahabad that suits in- 
volving substantially the same questions for determination could be consolidated for the 
purpose of reaching the pecuniary limit necessary for an appeal, if the property affected 
by the suits was the same, notwithstanding that the suits were decided by separate judg- 
ments (y). According to the Calcutta decisions, however, such consolidation was not 
permissible unless the suits, besides involving the same question for determination, 
were decided by the same judgment {z). The present rule gives effect to the Calcutta 
rulings. It need hardly he observed that suits that could be consolidated for the pur- 
poses of pecuniary valuation must be suits actually instituted and not merely suits in 
gremio futuri (a). 

Inherent power to consolidate cases. — ^This rule provides for consolidation 
of cases for the purposes of pecuniary valuation.*^ The High Court of Patna has held 
that the High Court has inherent powers to permit consolidation of cases on ground 
other than those specified in this rule. Accordingly where two appeals to His Majesty 
in Council were in substance one, the two were ordered to be oonsolidated and tried 
together, the Court observing that ” in the interest of justice and to save unnecessary 
expense the appeals ought to be oonsolidated (6). 


(u) Moti Ohand v. Qanga Prasad (1002) 24 All. 
174, 20 I. A. 40. 

9) Moorajee v. Visramjse (1886) 12 Col. 668. 
w) Lidf AH V. Asgur TUza (1890) 17 Cal. 466. 

Mmajt V. PaUwsoti (LS81) 7 Cal. 880. 

(V) Mahammadt In tha matter of (1896) 18 

it) F^iad Ineuram Company v. AJshoy Ooomar 


(1001) 6 Cal. W. N. 41; Mohammad v. 
Mooteehand (l866) 6 W. B. 84 ; Byjnath v. 
Graham (1886) 11 Cal. 740. 

(а) Hanuman Prasad v. Bhagwaii (1902) 24 All. 

286: Abdsd KoHm v. Allah Bakhsh (1918) 
P. B. no. 90, p. 820. 

(б) Ohaudry Bar Praead v. BHi KUhor Dae (1918) 

3 Pat. U. J. 446. 
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6. [New.'] In the event of any dispute arising between O* 45, 

the parties as to the amount or value of 

somisflion ot dispute to the subject^inatter of the suit in the Court 
Court at flrst inatance. q| £j,g^ instance, or as to the amount or 

vhlue of the subject-matter in dispute on 
appeal to His Majesty in Council, the Court to which a peti- 
tion for a certificate is made under rule 2 may, if it thinks fit, 
refer such dispute for report to the Court of first instance, 
which last-mentioned Court shall proceed to determine such 
amount or value and shall return its report together with the 
evidence to the Court by which the reference was made. 

Dispute as to value of subject-matter. — This rule is new. It gives legisla- 
tive recognition to the practice followed under the Code of 1882 in coses where there 
was a dispute as to the value of the subject-matter of the suit. This practice is referred 
to in the undermentioned Calcutta case (c) where it was held that a plaintiff in a suit for 
damages cannot ensure an appeal to the Privy Council by merely placing his damages 
at a sufficiently high figure. A claims Rs. 10,000 as damages for an alleged defamation. 

The suit is dismissed on the ground that the libel was privileged, and the decision is 
affirmed in appeal. A applies for leave to appeal to the Priv}?^ Council. The more 
fact that A claimed Rs. 10,000 as damages is not sufficient proof that the amount of 
the matter in dispute is Rs. 10,000. Hence if the other party disputes the correctness of 
the amount A must show that the amount of the matter in disx:>ute is Rs. 10,000. When 
there is a contest as to the true value of the matter in dispute it has been the invariable 
practice — a practice sanctioned by the Judicial Committee — to ascertain by evidence 
and enquiry what the true value is. But where an inquiry has already been made at the 
trial of the suit by the Court of first instance as to the value of the subject-matter of 
the suit, and the finding as to the value has been acquiescenced in by the applicant, 
the High Court may not direct any fresh inquiry under this rule (d). Where a 
reference is made under this rule to the Court of first instance, the inquiry should bo 
held by that Court ; the Court of first instance has no power to remit the investigation 
to some other officer (e). 

Effector refusal of certifl- 6. [S. 601.] Where sucli Certificate is 

refused, the petition shall be dismissed. 

Costs. — ^Where the petition is made to the High Court and it is dismissed with 
costs, the proper Court to execute the order is the lower Court ( / ). 

Appeal.— An appeal lies from an order made by any Court other than a High 
Court refusing the grant of a- certificate under this rule [O. 43, r. 1, cl. (v)]. 

7. [S. 602.] (1) Where the certifi.cate is granted, the 

applicant shall, within six months from 

Security and deposit the date of the dccree complained of, 

required on grant of certifl- -^^ithin six weeks from the date of the 
grant of the certificate, whichever is the 
later date, — 

(c) Stt( AmrOa Nath v. Abhoy ChtOran (1905) 9 

0. W. K. 870. 

Of) Atumt ▼. Ramehandra (1918) 42 Bom. 609. 




Hantman v. BahuH (1010) 43 Cal. M6. 
Joffendra v. Waieirdunisia (1907) 84 Cal. 860. 
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O. 45 r. 7, (a) furnish security for the costs of the respondent, 

and 


(b) deposit the amount required to defray the expense 
of translating, transcribing,** indexing and trans- 
mitting to His Majesty in Council a correct 
copy of the whole record of the suit, except — 

(1) formal documents directed to be excluded 

by any order of His Majesty in Council 
in force for the time being ; 

(2) papers which the parties agree to exclude; 

(3) accounts, or portions of accounts, which 

the officer empowered by the Court for 
that purpose considers unnecessary, and 
which the parties have not specifically 
asked to be included ; and 

(4) such other documents as the High Court 

may direct to be excluded. 

(2) Where the applicant prefers to print in India the 
copy of the record, except as aforesaid, he shall also, within 
the time mentioned in sub-rule (1), deposit the amount re- 
quired to defray the expense of printing such copy. 

Date of the decree. — This means the date on which the decree is pronounced, not 
that on which it is signed (g). 


Extension of time. — It has been held by the Judicial Committee of the Priv> 
Council that the High Court may extend the time allowed for giving the security and 
making the deposit provided there are “ cogent reasons ” for doing so (A). According 
to the Madras High Court the “ cogent reasons ” must be such as would lead the 
Court to believe that the party was diligent in due time to be prepared to lodge the 
deposit within the limited period, and that he was prevented from doing so not owin 
to the absence and difficulty of getting funds, but owing to some circumstances 
accidental or otherwise over which he had no control or owing to mistake which 
the Court would consider not unreasonable or caused by negligence (i). On the 
other hand, it has been held by the Chief Court of the Punjab that poverty is a cogent 
reason for extending the time if the amount required is large and the applicant has 
deposited a substantial portion of the amount within the time originally allowed (j). 


Security In case of consolidated appeal. — ^Where two or more appeals are 
oonaolidated for purposes of pecuniary valuation, the security required by this rule is 
the whole security which the appellants together have to furnish and not only a 


(g) Harendra v. Hari Vat (1909) U Oal. W. N. 
^ 420. Of. O. 20, r. 7. 

(^) Vwiort V. Bhagana (1888) 11 I. A. 7, 10, 
10 Oal. 567 : Fazal-un-Nisaa v. MtOo (1884) 


6 All.#). 

(0 Bangaaanm v. M<thdla^thmamma (1890) 14 
Mad. 891. 

(j) Bagga v. £ralMon(1910)Pim]. Ileo. no. 44, p. 188 . 
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portion thereof. Therefore, if two or more appeals are consolidated, and some sets O, 45. 
of appellants furnish the security required from them, but others do not, the rr. 7-10. 
consolidated appeal cannot be admitted under r. 8 below (k). 

Appeal* — No appeal lies under cl. 15 of the Charter from an order refusing to extend 
the time for furnishing seouri%^ for costa and directing the appeal to be struck off {1). 

8. [s. 603.] Where sucli security has been furnished 
Admission of appeal and and deposit made to the satisfaction of 

procedure thereon. Court, the CoUtt shall— 

(а) declare the appeal admitted, 

(б) give notice thereof to the respondent, 

(c) transmit to His Majesty in Council under the seal 
of the Court a correct copy of the said record, 
except as aforesaid, and 

(d) give to either party one or more authenticated 

copies of any of the papers in the suit on his 
applying therefor and paying the reasonable 
expenses incurred in preparing them. 

“ Such Security.”— See notes to r. 7 above, “Security in case of consolidated 
appeal.’* 

Form, — For form of notice under cl. (b) of this rule, see App. O, form no. 10. 

9. [S. 604.] At any time before the admission of the 

appeal, the Court may, upon cause shown, 
of wSy.°“ acceptance yevoke the acceptauce of any such security, 
and make further directions thereon. 

10. [S. 605.] Where at any time after the admission 

of an appeal but before the tranamksion 
Power to order further of the copy of the Tccord, cxcept as afore- 

aeourity or payment. Said, to His Majcsty in Council, such secu- 
rity appears inadequate, 

or further payment is required for the purpose of trans- 
lating, transcribing, printing, indexing or transmitting the 
copy of the record, except as aforesaid, 

the Court may order the appellant to furnish, within a 
time to be fixed by the Court, other and sufiicient security, 
or to make, within ^e time, the required payment. 

(k) Bibi Ndbi V. Rai Baijnalh (1019) 4 Pat. L. J. I (0 Kishsn Persliad v. Ttltickdhari (1890) 18 Cal. 

198. ./ V / I 
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‘*5. 11. [S. 606.] Where the appellant 

wiaf fails to comply with such order, the pro- 
ceedings shall be stayed, 

and the appeal shall not proceed without an order in 
this behalf of His Majesty in Council, 

and in the meantime^ execution of the decree appealed 
from shall not be stayed. 

t 

12. [s. 607.] When the copy of the record, except as 

aforesaid, has been transmitted to His 
Boiund of balance depoeit.- Majesty in Council, the appellant may 
obtain a refund of the balance (if any) of 
the amount which he has deposited under rule 7. 

13. [s. 608.] (1) Notwithstanding the grant of a certi- 

powen of Court pending ficatc for the admissiou of any appeal, 

the decree appealed from shall be uncondi- 
tionally executed, unless the Court otherwise directs. 

(2) The Court may, if it thinks fit, on special cause 
shown by any party interested in the suit, or otherwise ap- 
pearing to the Court, — 

(а) impound any moveable property in dispute or any 

part thereof, or 

(б) allow the decree appealed from to be executed 

taking such security from the respondent as, 
the Court thinks fit for the due performance of 
any order which His Majesty in Council may 
make on the appeal, or 

(c) stay the execution of the decree appealed from, 

taking such security from the appellant as 
the Court thinks fit for the due performance 
of the decree appealed from, or of any order 
which His Majesty in Council may make on 
the appeal, or 

(d) place any party seeking the assistance of the Court 

under such conditions or give such other direc- 
tion respecting the subject-matter of the appeal 
as it thinks fit, by the appointment of a receiver 
or otherwise. 
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Alterations in the rule: — O. 45ti*.13. 

1, The words “ admitting the appeal ** which occurred in the first paragraph of 
the old section after the word “ Court ** have been omitted. Those words gave rise to a 
conflict of decision^ on the question whether the Court had power under the old section 
to stay the execution of the decree appealed from after a petition had been presented 
for leave to appeal but before the appeal was admitted. It was held by the High Court 
of Bombay that the Court had the power (m). On other hand, it was held by the High 
Court of Calcutta that the Court had no such power, the decision being based on the 
ground that the words “the Court admitting the appeal ” indicated that no stay could be 
granted until the appeal was admitted (n). The words “admitting the appeal ” have been 
omitted to make it clear that the power conferred by this rule may be exercised at any 
time after the presenting of the petition, and even before the grant of a certificate for 
the admission of the appeal. 

Another result of the omission of the words “admitting the appeal ” after the word 
“Court “ is to invest the High Court with power to stay execution, notwithstanding 
that an appeal has been admitted by special leave of His Majesty in Council (o). Under 
the Code of 1882 it was held that since the powers conferred by the corresponding s. 608 
could only be exercised by the Court admitting the appeal, the High Court had no power 
to stay execution where the appeal was admitted by special leave of His Majesty in 
Council (p). 

2. The words “ by the appointment of a receiver pr otherwise ” at the end of 
cl. (d) are new. 

“ The Court.’’ — The “ Court ” referred to in this rule and r. 14 is the High 
Court (q). 

Stay of execution before grant of certificate, —See notes above, “ Altera- 
tions in the rule,” No. 1. 

5tay of execution in view of an application'for special leave to appeal. 

— The High Court has an inherent power to make an order for stay of execution in view 
of an application by the judgment-debtor to the Judicial Committee for special leave 
to appeal to His Majesty in Council (r). 

Security after execution. — ^The Court has power to require securUy to be given 
under this rule even after the decree has been executed wholly or in part {a). It has also 
the power to atay further execution after the decree has been partially executed (^). 

Stay of execution where appeal admitted by special leave. — See notes 
above “ Alterations in the rule,” No. 1, second paragraph. 

Appointment of receiver where appeal admitted by special leave. — 

The High Court has power *to appoint a receiver under cl. (d) notwithstanding that the 
appeal was admitted by special leave of His Majesty in Council (u). 


(m) Dame Janbai v. Sale Mahomed (1896) 19 Bom. 

(n) Jarao Kumari v. Qop% Chand (1900) 6 C.W.N. 

562. 

(o) Nityamoni Dost v. Madhu Sudan (1911) 38 

Cal. 336, 38 I. A. 74. 

ip) Moheeholuxndra v. Satmghan (1900) 27 Cal. 
1, 26 I. A. 281. 

(q) Ram Bahadur v. Radha Krishen (1917) 3 
Pat. L. J. 40. 


(f) Handa Kishore v. Ram Golam (1912) 40 
Cal. 955. 

(tf) Jarixdool Buiool v. Hooseine^ lieyum (1866) 
10 M. I. A. lW;Inder Kumarx v. Jaipal 
Kumari (1887) 14 Cal. 290, 296, 14 I. A. 
1 ; Narayanan v. ArunacheUam (1896) 19 
Mad. 140, 142. 

it) Ashanulla v. Karoonamoyi (1879) 4 C. L. E. 
125. 

(tt) Raja IVazir v. Rani Jagadamba (1919) 4 Pat. 
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0^ Practice.' — Applications of the character mentioned in this ruiC ought $»lways 

I n I j to be made in the f(mt instance, at any rate, to the Court in India, which has ample power 
***** ’ * to deal with the matter according to the circumstances of the peculiar case, and has 

knowledge of details which the Judicial Committee cannot possess on an interlocutory 
application {v). If the application is refused by the High Court, and the Judicial Com- 
mittee is of opinion that the application ought to have been granted, it may grant a stay 
of execution. But more than this it will not do ; for instance, it will not appoint a re- 
ceiver of the property under attachment nor take the security referred to in ols. (b) and 
(c) of sub-rule (2). In such cases, the Judicial Committee will grant leave to the appli- 
cant to apply to the High Court with an intimation of its opinion. The High Court is 
bound to take notice of such order, it being an order of His Majesty the King in Council, 
and to govern itself accordingly (<<>). 

Appeal.—No appeal lies under cl. 15 of the Letters Patent from an order refusing 
to stay execution ponding appeal to the Privy Council (x). 

14 . [s. 609.] (1) Where at any time during the pen- 

increa^c ot security found dency 6f the appeal the security furnished 
inadequate. either party appears inadequate, the 

Court may, on the application of the other party, require fur- 
^Jier security. 

(2) In default of such further security being furnished 
as required by the Court, — 

(а) if the original security was furnished by the ap- 

pellant, the Court may, on the application of 
the respondent, execute the decree appealed 
from as if the appellant had furnished no such 
security ; 

(б) if the original security was furnished by the res- 

pondent, the Court shall, so far as may be 
practicable, .stay the further execution of the 
decree, and restore the parties to the position 
in which they respectively were when the secu- 
rity which appears inadequate was furnished, 
or give such direction respecting the subject- 
matter of the appeal as it thinks fit. 

“ The Court.” — See notes under the same head to r. 13 above. 


(v) Vasudeva v. Shadagopa (1906) 29 Mad. 379, 

33 I. A. 132. 

(w) JaHutoolButool v. Sooseines Beffum (1865^ 10 

M. I. A. 196, 202 (where the application 
was made by the appellant after execution 
of the decree requiring the respondent 
to ^ve flecurity and the Court thought it 
had no power to demand security after 
execution of the decree) ; Chatrapat Singh 
V. Dtoarkanath (1896) 22 Cal. 1, 21 I. A. 
170 (where the application was'toade by the 


(*) 


respondent for a stay of execution, and 
the Judges of the High Court had differed 
In opinion as to the propriety of staying 
execution) ; Vasudeva v. Shadagopa (1906) 
29 Mad. 379, 83 I. A. 132 (where the ^pli- 
cation was made by the respondent for a 
stay of execution, and the High Court grant- 
ed a stay for three months only believing 
it had no power to grant a stay until the 
disposal of the appeal to the Privy Council 
Moh^r Proaad v. AdhikaH (1894 ) 21 478. 
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15. [S. 610.] (1) Whoever desires to obtain execution 0.45, r. 1 5. 
of any order of His Majesty in Council 
Prooodure to enforoo ordors sball apply by petition, accompanied by a 
of King In counou. Certified copy of the decree passed or order 

made in appeal and sought to be executed 
to the Court from which the appeal to His Majesty was pre- 
ferred. 

(2) Such Court shall transmit the order of His Majesty 
in Council to the Court which passed the first decree appealed 
from, or to such other Court as His Majesty in Council by 
such order may direct, and shad (upon the application of 
either party) give such directions as may be required for the 
execution of the same; and the Court to which the said order 
is so transmitted shall execute it accordingly, in the manner 
and according to the provisions applicable to the execution 
of its original decrees. 

(3) When any monies expressed to be payable in British 
currency are payable in India under such order, the amount 
so payable shall be estimated according to the rate of ex- 
change for the time being fixed at the date of the making of 
the order by the Secretary of State for India in Council with 
the concurrence of the Lords Commissioners of His Majesty’s 
Treasury for the adjustment of financial transactions between 
the Imperial and the Indian Governments. 

Alterations in the rule.- — Paragraphs 3 and 4 of the old section which related to 
the enforcement of the liability of a surety for the costs of the respondents have been 
omitted in view of the general rule now laid down in s. 145. 

Jurisdiction of Patna Hijth Court, — The Patna High Court has no jurisdic- 
tion to execute an order of His Majesty in Council passed in an appeal from a decree of 
the Calcutta High Court on appeal from a subordinate Court in Bohar. The appli- 
cation for execution of such an order should bo made to the (-alcutta 
High Court (v). 

“Whoever desires to obtain execution.'' — It may be that where a decree 
has been passed in favour of a number of persons an application under this rule 

by one or more of them would be sufficient to entitle all of them to apply for execution 
in the Court below. But it is not so where several persons are by a decree declared en- 
titled to aeparaft specific shares f say of an ijmali share, in which case each person obtains 
by the decree a right to a separate share. In such a case no single plaintiff is entitled to 
execute the decree on behalf of all the plaintiffs, from which it follows that an appli- 
cation under sub-r. (1) by some of the plaintiffs does not entitle all of them to apply 
under sub-r. (2) for execution to the Court to which the order of His Majesty in 
Council is s nt for execution under that sub-rule (z). 

(V) LdlH V. BaijfuUh (1917) 2 Pat. L. J. 684. I 2 Pat. L. J. 496. 

(«) Maharaja Raven§$hwar v. Rai Baijnaih (1917) I 

55 
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O. 45,r.lS. Functions of High .Court under this rule.— The act of the High Court 
in receiving and filing orders of His Majesty in Council under this rule is a purely minis- 
terial function. The High Court, therefore, has no power, under this rule to discuss 
the effect of the order of His Majesty in Council on an application to file the order* If 
the order is impecwshed as erroneous, the proper course for the party aggrieved by the 
order is to apply to His Majesty in Council to make the necessary alteration or 
modification in the order (a). 

“ Execution.^* — The word “ execution ** includes restitution as described in 
8. 144. A person, therefore, who desires to obtain execution, though it be by way of 
restitution, must apply in the first instance to the Court indicated by this rule (6). 

Application for execution of order of His Majesty in Council by 
assignee of order. — Where an order of His Majesty in Council is transmitted by 
the High Court for execution under sub-r. (2) to the Court which passed the first decree 
appealed from, the latter Court is not in the position of a Court to which a decree is trans- 
ferred for execution, and it is not therefore precluded from entertaining an application 
for execution of the order by an assignee, of the order (c). See 0. 21, r. 16, and notes 
thereto, Application for execution by a transferee should be made to the Court which 
passed the decree,’ * p. 662 above. 

Enforcement of liability of surety. — A obtains a decree against 5 in a High 
Court for possession of certain immoveable property. B appeals to the Privy Council, 
and G stands surety for .4’s costs of the appeal [r. 7, sub-r. 1, cl. (a)l. If the appeal is 
dismissed with costs, A may proceed against C for costs by an application for exectUion 
[1. 145]. 

Suppose now that in the cose put above A applies for execution of the decree, and 
that possession of the property is delivered to him on D standing surety for re-delivery 
of the property to R, and for the payment of mesne profits in the event of JS’s appeal 
being successful [r. 13, sub-r. (2), cl. (b)]. Suppose further that the Privy Council allows 
B’s appeal, and reverses the decree of the High Court. If A fails to re-deliver the pro- 
perty or to pay the mesne profits to JB, B may proceed against Z> by an application for 
execution [s. 146] (d). 

Restitution. — A obtains a decree against B for possession of certain immoveable 
property. Possession of the property is delivered to him in execution. The decree 
is then set aside in appeal to the Privy Council. Pending the appeal to the Privy Council 
the property is sold in execution of a decree obtained by C against A, and it is purchased 
by P. B is entitled on reversal of the decree by the Privy Council to restitution of the 
property as against P, the latter being a “ representative ” of A within the meaning 
of s. 47 (e). See notes to s. 144 under the head “ Against whom restitution may be 
claimed,” p. 313 above. 

Mesne profits. — ^Where a party is dispossessed of land in pursuance of a. 
decree of the High Court, and the decree is reversed in appeal to the Pjyvy Council, he 
is entitled not only to restoration of the land, bu\> to mesne profits during the period of 
dispossession, though the order of His Majesty in Coimcil may be silent as to such profits 
(/). See s. 144. 


(a) Prm Loll v. Sumbhoonath (1895) 22 Cal. 960, 

971-972. 

(b) Damodar Das v. Birj Lai (1916) 37 All. 667., 

(c) Krishna Bhoopathi v. Raja of Vizianagaram • 

(1914) 38 Mad. 832. 

({{) ArunacheUatn v. ArtmaohMam (1892) 16 Mod. 


203, is no longer law. 

(«) Qarvdhuj Prasad v. Baiju Mai (1906) 

All. 387. 

(/) Arunaohellam v. ArunacheUatn (1892) 16 Mad. 
203. 
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Rate of exc1iail]g:e. — The Courts have differed on the question whether the, O. 45> 
words “ for the time being refer to the rate of exchange at the date of the passing of rr. 1$, I6# 
the order or to that current when the amount is realised. The former view is held by 
the Calcutta High Court (g), the latter by the Allahabad High Court (^). 

Interest on costs. — Where interest on costs is not allowed in the order of His 
Majesty in Council, such interest cannot be given by any Court in this country (t). 

Letters Patent appeal. — An appeal lies under cl. 15 of the Letters Patent 
from an order of a single Judge of a High Court refusing to transmit for execution the 
order of His Majesty in Council as provided by sub-rule (2) of this rule (j). 

Limitation. — ^An application for execution under this rule is governed by Act 
183 of the Limitation Act, 1908 {k). 

Dismissal of appeal for vant of prosecution.— Where an appeal is preferred 
to the Privy Council from the decree of a High Court, but the appeal is dismissed for 
want of prosecution^ the order of His Majesty in Council does not amount to a decree at 
all for purposes of limitation or for any other purpose. Such an order does not deal 
judicially with the matter of the suit, but merely recognizes authoritatively that the 
appellant had not complied with the conditions under which the appeal was open to 
him, and that therefore he is in the same position as if he had not appealed at all (2). 

16. [s. 611.] The orders made by the Court which 
executes the order of His Majesty in 
in^?rexecuMon?'^®' Counci', relating to such execution, shall 
be appealable in the same manner and 
subject to the same rules as the orders of such Court relat- 
ing to the execution of its own decrees. 

Appeal. — See notes to r. 15 above, “ Letters Patent appeal.” 


ORDER XLVI. 

Reference. 

Where, before or on the hearing of a suito. 46, r I 
or an appeal in which the decree is not 
subject to appeal, or where, in the exe- 
cut on of any such decree, any question 
of law or usage having the force of law arises, on which the 
Court trying the suit or appeal, or executing the decree, enter- 
tains reasonable doubt, the Court may, either of its own 
motion or on the application of any of the part es, draw up a 


1. [S. 617.] 


Beferenoe of queetion 
to High Court. 


(flr) Ddkhina v. Saroda (1896) 28 Cal. 867 ; Maho- 
med V. Qajraj (1808) 26 Cal. 283. 

{h) Param Sukh v. Ram Dayal (1886) 8 All. 660. 

(i) HoJbWna v. iSarcKto (1896) 23 Cal. 867; Forester 

V. Secretary of State (1878) 4 I. A. 187, 
3 Cal. 161. 

(j) Hurrisk Chunder v. KatiSundeH (1882) 9 Cal. 

482, 10 I. A. 4, In appeal from Kali Soon- 
deH Dabia, in re (1881) 6 Cal. 694. Bee 


also lAlanand v. Luckmipu (1870) 5 Beng. 
L.R. 606, 608. 13 M. I. A. 490. 

{k) See Tribikram v. BadH (1910) 1 Pat. L. J. 
385 : ChuUerpat Singh v. Saita (1917) 20 
C. W. N. 889. 

(0 Abdul Majid v. Jaumhir Lai (1914) 86 All. 
360 [ P. C.l ; Batuk Nath v. Munni De 
(1014) 36 All. 284, 41 1. A. 104 
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O. 46, 


>. statement of the facts of the case and the point on which 
doubt is entertained, and refer such statement with its own 
opinion on the point for the decision of the High Court. 

Alterations In the rule. — 

1. The words ** is not subject to appeal have been substituted for the word 

“ final,” as the expression ” final decree ” is now used in this Code in con- 
tradistinction to a “ preliminary decree.” 

2. The words, “ or the construction of a document, which construction may affect 

the merits,” which occurred in the old section after the words ” having 
the force of law,” have been omitted, as they are sufficiently covered by 
the power to refer any question of law. 

Hearing; of a suit or appeal. — A reference can be made to the High Court 
under this rule only in a suit or an appeal in a snitf and not in every matter before the court 
in which a point arises on which the Court entertains reasonable doubt (m) . Thus where 
a pleader was fined Rs. 25 by a Subordinate Judge for refusing to act on behalf of his 
client after receipt of retaining fee, and on appeal the District Judge referred the matter 
to the High Court under this rule, it was held that no reference could properly bo made 
under this rule as there was no suit or appeal in a suit {n). Nor can any reference be 
made in a proceeding other than a mil or an appeal in a suit even by virtue of the pro- 
visions of a. 141 above (o). See note to s. 141, ‘'The procedure provided in this Code” 
p.309 above. 

Decree not subject to appeal. — This rule does not authorize a reference to 
the High Court except in a suit or appeal in which the decree is not subject to appeal. 
Therefore no reference can be made to the High Court in a matter in which an appeal 
lies, for in appealable cases a remedy to correct possible error is provided by the appeal. 
It is only when a decree is not subject to appeal that a reference can be made under this 
rule (p). In liamphul v. Durga (9), a Munsif, being of opinion that he had no jurisdic 
tion to entertain a particular suit, returned the plaint to he presented to the proper Court. 
On apx)eal, the District Judge referred the matter to the High Court. The High Court 
held that the order of the Munsif returning the plaint being an appealable order [O. 43, 
r. 1, cl. (a)], the High Court had no jurisdiction to entertain the reference. On the same 
ground it is held that there could be no reference under this rule in a matter of probate, 
and that an order made by a District Judge on an application for probate being ap- 
pealable, it cannot be referred for the opinion of the High Court under this rule though, 
when referred the High Court may deal with the cose os a Court of concurrent jurisdic- 
tion under s. 264 of the Indian Succession Act (r). 

Jurisdiction. — A Judge who has no jurisdiction to hear a suit or an appeal has 
no jurisdiction to make a reference before or at the hearing of such suit or appeal (a). 

Reasonable doubt. — A reference under this rule can only be made when a 
Judge entertains a psasonable doubt on a question of law or usage having the force of 
law. A Judge cannot ordinarily entertain a reasoUable doubt on a point clearly decided 


im) Mohammad v. Ahmadbhai (190X) 26 Bom. 
827. 

<(n) Yashvant v» Db Souza (1888) 12 Bom, 78. 

( 0 ) Damodara v. KiUavva (1911) 36 Mad. 16. 
HanoH v. BAaiji (1887)11 Bom.67;iCri«;ina v. 
aamkvmaf (1880) 7 C. B. B,. 144 ; 5ecre- 
tory of State v. Fazal (1891) 18 Cal. 2S4 ; 
On^fdal Loan A9tn,,Ld., v. Hatch (1893) 


17 Bom. 785 ; Mahant v. Chudaeama 
(1888) 12 Bom. 30 ; Niaz AH v. MuJiammad 
(1916) PunJ. Rec. no. 180, p. 407, 

(q) (1886) 7 All. 816. 

(r) Monohur Mookerjee in the mofXof of (1880) 6 

Cal. 760. 

(a) Oanga Singh v. Kau»hi Ram (1918) Pun], 
Rec. No. 61, p, 283. 
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by the rulings of the High Court to which he is subordinate, unless the authority of the O* l6^ 

decision can be questioned by virtue of anything said or decided in the Privy Council (<). rr. 1-5 

Reference by Presidency 5mall Cause Court.-^See Presidency Small 
Cause Court Act, 1882, s. 69. 


2. [s. 618.] The Court may either stay the proceed- 
court may paa. de- ings ot proceed in the case notwithstanding 
^ a such reference and may pass a decree or 

make an order contmgent upon the deci- 
sion of the High Court on the point referred ; 

but no decree or order shall be executed in any case in 
which such reference is made until the receipt of a copy of 
the judgment of the High Court upon the reference. 


8. [S. 619.] The High Court, after hearing the par- 
ties if they appear and desire to be heard, 

Judgment of High Court i n i i • . r i t i 

to be transmitted, and case shall dccidc thc point SO referred, and shall 

disposed of accordingly. , . , r • i • -i a i 

transmit a copy of its judgment, under 
the signature of the Registrar, to the Court by which the 
reference was made ; and such Court shall, on the receipt 
thereof, proceed to dispose of the case in conformity with 
the decision of the High Court. 

“ 5uch Court shall proceed to dispose of the case in conformity with 
the decision of the High Court.” — In Yule <fc Co. v. Mahomed Hossein (u) the 
Calcutta Small Cause Court passed a decree for the plaintiffs contingent on the opinion 
of the High Court. The High Court held that upon the case presented by the plaintiffs 
they could not recover. The judgment of the High Court was transmitted to the Small 
Cause Court, and the Small Cause Court Judge, instead of entering judgment for the 
defendants, allowed the suit to be withdrawn by the plaintiffs with liberty to them to 
bring a fresh suit [O. 23, r. 1] Upon a petition for revision it was held by the High 
Court that the Small Cause Court was bound on receipt of the decision of the High Court 
* to dispose of the case in conformity with that decision,** and to enter judgment for the 
defendants, and that the order allowing the plaintiffs to withdraw from the suit was 
illegal. 

4. [S. 620. ] The costs (if any) Conse- 
co^!* “*** quent on a reference for the decision of 

the High Court shall be costs in the case. 


5. [ S. 621.] Where a case is referred to the High 

Court under rule 1, the High Court may 
Powerto alter, * 0 .. decree letum the casc for amendment, and may 
01 Court making reference. alter, caucel or set aside any decree or 

order which the Court making the refer- 
ence has passed or made in the case out of which the reference 
arose, and caake such order as it thinks fit. 


(0 Bhanaji v. Z)« Brito (1006) 80 Bom. 22 ; FO* 
Ungham v. Dunn (1914) PunJ. Heo. no. 8; 


p. 22. 

(U) (1897) 24 Oal. 120. 
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THte FIRST SCHEDULE 


0 46, 6. [S. 646A.] (1) Where at any time before judgment 

a Court in which a suit has been institut- 
powerto refer to High ©d doubts whether the suit is cognizable 
dkSion’ta'imllu “uiM.”"” hy a Court of Small Causes or is not so 
cognizable, it may submit the record to 
the High Court with a statement of its 
reasons for the doubt as to the nature of the suit. 

(2) On receiving the record and statement, the High 
Court may order the C^ourt either to proceed with the suit or 
to return the plaint for presentation to such other Court as it 
may in its order declare to be competent to take cognizance 
of the suit. 

At any time before ludgment.— A reference under this rule can onlybe mode 
before judgment (v)- 

7 . [S. G 46 -B] ( 1 ) Where it appears to a District Court 

that a Court subordinate thereto has, by 
reason of erroneously holding a suit to be 
*nS®fo°5vi8i‘on Cognizable by a Court of Small Causes or 

Mirtion‘'tae'SSln not to be so cognizable, failed to exercise 

a jurisdiction vested in it by law, or exer- 
cised a jurisdiction not so vested, the 
District Court may, and if required by a party shall, submit 
the record to the High Court with a statement of its reasons 
for considering the opinion of the subordinate Court with 
respect to the nature of the suit to be erroneous. 

(2) On receiving the record and statement the High 
Court may make such order in the case as it thinks fit. 

(3) With respect to any proceedings subsequent to de- 
cree in any case submitted to the High Court unde^ this rule 
the High Court may make such order as in the circumstance 
appears to it to be just and proper. 

(4) A Court subordinate to a District Court shall comply 
with any requisition which the District Court may make for 
any record or information for the purposes of this rule. 

Provincial Small Cause Courts* Act p of 1887 > sec, 16. — Section 16 of the 
Provincial Small Cause Courts’ Act runs as follows ; “ Save a^s expressly provided by 
this Act or by ahy other enactment for the time being in force, a suit cognizable by a 
Court of Small Causes shall not be tried by any other Court having jurisdiction within the 
local limits of the jurisdiction of the Court of Small Causes by which the suit is triable.*’ 

(t) DivxUibai v. Sada$hiv4a9 <1900) 2i Bom. 810. 
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If required by a party shall.*' — It has been held by the High Courts O# 46» r*7* 
of Madras and Calcutta that a District Court is bound to make a reference under this 
rule if one of the parties requires it to do so (tf*). On the other hand» it has been held by 
the Allahabad High Court that the word “ shall** is not mandatory, but merely direc- 
tory, and that a District Court should not make a reference under this rule, unless it is 
satisfied that a Court subordinate thereto has erroneously held upon the point of Juris- 
diction in regard to the particular suit before it (x). 

Statement of reasons. — ^Where a reference is made to the High Court 
under this rule, the District Court which makes the reference should state its reasons 
for considering the opinion of the subordinate Court with respect to the nature of th^ 
suit to be erroneous (y). 

Powers of High Court under this rule. — -There is a conflict of decisions 
as to the powers of the High Court under this rule as will be seen from the cases consi- 
dered below : — 


Illustration,^ 


A suit cognizable by a Small Cause Court is tried by a District Munsif on the original 
side without objection to his jurisdiction, and a decree is passed for the plaintiff. The 
defendant appeals to the District Court, making no reference to the question of jurisdic- 
tion in his grounds of appeal. The District Court reverses the decree passed by the 
Munsif. The plaintiff applies to the High Court under s. 115 for a revision of the decision 
of the District Court. It is clear that the suit being one of a nature cognizable by a 
Small Cause Court, the District Munsif had no jurisdiction to entertain it under his 
ordinary jurisdiction having regard to the provisions of section 16 of the Provincial Small 
Cause Courts* Act set forth above. Nor had the District Court jurisdiction to entertain 
an appeal from the decree in such a suit. What order should the High Court make, 
assuming, of course, that the suit was one of a nature cognisable by a Small Cause Court 
and which of the following courses should it adopt ? — 

(1) Should the High Court set aside the decrees of both the Courts below and 

return the plaint for presentation to the proper Court ? 

(2) Or has it power to consider the case on the merits and to decline to interfere 

in the matter even though in strict law the suit should have been tried 
under a different procedure ? 

(3) Or should it not set aside at least the decree of the District Court as having 

been made without jurisdiction, and then dispose of the case on its merits 
leaving the decree passed by the Munsif to stand or not as may in its dis- 
cretion appear best ? 

The first course was adopted by White, C.J., in a Madras case where the learned 
Judge observed that there was no alternative but to adopt that course ( 2 ). 


The second course was adopted by the High Court of Calcutta in the undermentioned 
oases (a), where the Court declined to interfere on the ground that they had a com- 
plete discretion in the matter. 


(to) Simson v. McMatter (1890) 18 Mad. 344; 
Suresh Chunder v. KrUto Rangini (1894) 
21 Cal. 249, 251. 

z) Madan Qopal v. Bhagwan Daaa (1889) 11 
All. 304. 


) Chhotu V. Jawdkir (1906) 28 All. 293. 

RatnuBamy v. Orr (1902) 26 Mad. 176. 

> Suresh Chunder v, KrUto Rangini (1894) 21 
Cal. 249 [case of second appeal] ; Parmeth* 
loan V. Jagat (1914) 10 O, W. N. 900. 
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0.46, r.7. The third course was adopted in a recent case by a Full Bench of the Madras High 
Court (6). The Full Bench held, dissenting from the Calcutta decision cited above, 
and overruling an earlier Madras case (c) in which the Calcutta decision was followed, 
that the decree of the District Judge should bo set aside as having been passed without 
jurisdiction. That decree was accordingly set aside, and the decree passed by the 
Munsif was restored. The same course was adopted in a Bombay case (d). 

As regards the Allahabad High Court, it declined to interfere in one case on the 
ground that the present rule did not apply unless there was an erroneous holding as to 
jurisdiction, and that there could be no ‘‘holding” at all if no objection to jurisdiction 
was taken by either party in the Courts below (e). In a later case, it followed the 
Full Bench ruling of the Madras Court, and set aside the decree of the District Court 
and restored the decree passed by the Mun'^if ( / ). 


O, 47, r. I. 


illoatlon for review 


of julgment. 

uk(a) 




ORDER XLVII. 

CO 

1. [ S. 623.] (1) Any person 


consi- 


dering himself aggrieved — 








by a decree or order from which an appeal is allow- 
ed, but from which no appeal has been preferred. 






(&) 


IS 




' U"' , 




(c) 


by a decision on a reference from a Court of Small 
Causes, 






by a decree or order from which no appeal 
allowed, or 

who, from the discovery of new and important matter or 
evidence which, after the exercise of due diligence was not 
within his knowledge or could not be produced by him at the 
time when the decree was passed or order made, or on account 
of some mistake or error apparent on the face of the record, 
or for any other sufficient reason, desires to obtain a review 
of the decree passed or order made against him, may apply 
for a review of judgment to the Court which passed the decree 
or made the order. 


(2) A party who is not appealing from a decree or order 
may apply for a review of judgment notwithstanding the 
pendency of an appeal by some other party except where the 
ground of such appeal is common to the applicant and the 
appellant, or when, being respondent, he can present to the 
appellate Court the case on which he applies for the review. 

(b) KoUipwta V, KankipaU (1908) 88 Mftd, 823. ' | (<f) SUnkarbhai v. Soonabhai (1900) 26 Bom. 417. 
(<j) ParamMhwtroH v. VUhnu (1898 27 Mad. h) Ham Lai v. Kabul Sinah (1908) 26 All. 186. 

478. « (/) Abdul Majid v. Badvadhat (1916) 89 AU. lOL 
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In what cases a party may apply for a review.— A party aggrieved by a O. 47* r, 1 

decree or a decision 8j)eoided in clause (a), (b) or (o) of sub>rule (1) [see s. 114] may apply 
for a review in any of the following caaes : — 

I on the ground of the discovery of new and important matter or evidence which, 
after the exercise of due diligence* was not within the knowledge of the 
party or oould not be produced by him at the time when the decree was 
passed or order made ; or 

n on account of some mistake or error apparent on the face of the record ; or 
rn for any other sufficient reason. 


Order on appPcatfon. — Where a party aggrieved by a decree applies for a 
review, the application may either be granted or rejected (r. 4 below). 

If the application is rejected the case ends there, and the parties are relegated to 
the old decree. The order rejecting the application is final, and no appeal lies there- 
from (r. 7), but the party aggrieved may appeal from the old decree. 

If the application is admitted, the case is re-heard, and it may result in a repetition 
of the decree or in some variation of it. In either case, the whole matter having been 
re-opened, there is a freah decree ( g). 


f. Discovery of new and Important matter or evidence. — When a review 
is sought on the ground of the discovery of new evidence, the evidence must bo ( 1) relevant 
and (2) of such a character that if it had been given in the suit it might possibly have 
altered the judgment (/*). As stated by Ix)rd Lorobum, L.C., in Brown v. Dean (t)»“ if' 
[new evidence] must at least be such as is presumably to be believed, and if believed 
would be conclusive.” It is not only the discovery of new and important evidence that 
entitles a party to apply for a review, but the discovery of any new and important m tter 
which was not within the knowledge of the party when the decree was made. A sues B 
to recover a sum of money alleged to be due under a certain agreement, and obtained a 
decree. B appealed to the Privy Council. Pending the appeal A brought another suit 
against B to recover another sum of money alleged to have become duo under the same 
agreement, and obtained a decree on the strength of the former decree. Their Lordships 
of the Privy Council reversed the first decree. B then applied for a review of the second 
decree, and the application was allowed on the ground that in the circumstances of the 
case the Privy Council decision was “ new and important matter ’ on which to apply for a 
review of the second decree This decision stinds on the special facts of the case. 
In Amrit Lai v. Madho Das (k), it was held that where a decree is based upon a decision 
of a Divisional Bench of the High Court, and that decision is subsequently overruled by 
the Full Bench, the reversal is no ground for a review of the decree. Nor is the produc- 
tion of a new ruling or authority, which if brought to the notice of the Judge at the 
first hearing might have altered the judgment, new and important matter within 
the meaning of this rule ({). 

It is not to be supposed that the discovery of new evidence is by itself sufficient to 
entitle a party to a review of judgment. The provision relating to review contemplates 
grounds wWch would alUr or caned the decree. Thus if a suit is dismissed on two grounds, 
namely, (1) that no notioo of suit was given, and (2) that the plaintiff was illegitimate. 


(a) VadiUU V. Fidchand (1900) 80 Bom. 60. 

(h) Appa Rao, In re (1887) 10 Mad. 78, 77, 18 
I. A. 166 ; Nandalal v. Paiushaman (1917) 
46 Cal. 00, 07-08. 

* v.‘ %Mludin (1889) 18 Bom. 880 ; 


Woman v. HaH (1900) 81 Bom. 128 ; Rom 
Lai V. Kaika Prasad (1911) 83 All. 600. 

1 Cal. 184: Abdul 

aJie v Mdd Atk (1899) 21 An. 152, 
168. 
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O. 47, r. 1. and the plaintiff applies for a review on the ground of discovery of new evidence on the 
question of legitimacy, it is a good ground for rejecting the application that even if the 
Court held on the reception of new evidence that the plaintiff was legitimate, it would 
not lead to the modification pr setting aside of the original decree, the absence of notice 
being fatal to the suit (/w). 

II. Mistake or error apparent on the face of the record, A review 
may be granted, whether on any ground urged at the original hearing of the suit or not 
whenever the Court considers that it is necessary to correct an evident error or omission (n). 
Thus a review was granted where an error on a point of law was apparent on face 
of the judgment (o). Similarly a review was granted when the provisions of the second 
paragraph of s. 676 [now s. 98, sub-s. (2)] wore wrongly applied (p). See s. 162. 

III. “ For any other sufficient reason. — ^These words mean that the 
reason must be one suflScient to the Court to which the application for review is made, 
and they cannot be held to be limited to the discovery of new and important matter or 
evidence, or the occurring of a mistake or error apparent on the record (q). Thus in 
Qhanaham v. Lai Singh (r), a reference to the Full Bench was disposed of in the absence 
of the respondent. The respondent proved that his absence at the hearing was due 
to the fact that the notice of reference was not served upon him. It was held that this 
Constituted a “ sufficient reason ” for granting a review. In SuUeman v. The New 
Oriental Bank Corporation^ Ld, {a), a review was granted on the ground that the question 
that had cropx)ed up at the hearing was one of great general commercial importance. In 
Oopal V. Solomon all the parties, counsel on both sides, and the Judge, were at the trial 
of the suit under a misapprehension as to the contents of a document. It was held that 
this was a “ sufficient reason for granting a review. In Patna case, where an auction- 
purchaser applied for an order for delivery of possession and the order was made, it 
was held that it was sufficient ground for reviewing the order that the application was 
on the face of it barred by limitation (w). But a party who not only had an opportunity 
of raising a question but who did raise it and on argument abandoned it, cannot under 
ordinary circumstances be allowed to agitate that question in review (v). Nor is it a 
sufficient reason for granting a review that if another opportunity was given to the appli- 
cant, he would satisfy the Court that its previous order was wrong (w). 


The ground of review must be something which existed at the date of the decree 
and the rule does not authorize the review of a decree which was right when it was made, 
on the ground of the happening of some subsequent event (a?). 

Review granted on particular ground* — ^Whero a review is granted on a 
particular ground, it is in the discretion of the Court to re-hear the whole case or only 
the particular point on which the review has been granted (y). 

Where an appeal dismissed summarily under 0. 41, r, 11, is admitted on an applica. 
tion for review, the appeal is not restricted to the single ground which was made the basis 
of the application for review (z). 


Mahabir v. OoUector of AUahabad (1914) 80 
All. 277. 

(n) Kalu V. Vithram (1877) 1 Bom. 648; OAin* 

tamani v. Pyari (1870) 6 B. L. B. 126. 
But see Sheo Ratan v. Lappu Knar (1883) 
6 All. 14. 

(o) Sharup Chand v. Pat Doates (1887) 14 Cal. 

627; Jatra Mokun v. AtikhU Chandra 
(1897) 24 Gal. 834, 886. 

(‘V Mnaaini Bogwn v. CoUeotor of Mutaffamanar 
(1880) 11 All. 176. 

(q) Amir Haaan v. Ahmad Ali (1887) 9 All. 86; 
ReOiUt v. Hadjee Abdooltah a877) 2 Cal. 


131, 8 I. A. 221. 

(r) (1887) 9 All. 61. 

9) (1891) 15 Bom. 267. 

0 (1886) 18 Cal. 62. 

u) Dhanindar Dot v. Bakahi (1918) 8 Pat. L. J. 

671. 

v) Sabapathi v. Subraya (1878) 2 Had. 68. 

w) Binda Prasad v. Raghubir (1916) 87 All. 440. 

x) Kotaghiri Venkata v. VeUanki Venkatarama 

(1901) 24 Mad. 1, 27 I. A. 197. 

(y) Hurbans v. Thakoor Purahad (1888) 9 Cal. 209. 
U) Janaki Nath t. Prabhaaini (1916) 48 Cal. 178 
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‘'Order.'’ — ^An order under O. 33, r. 7, refusing leave to sue as a paux)er, is open O. 47 » T. 1. 
to review under this rule (a). And so is an order rejecting an application for leave to 
appeal to His Majesty in Council (6). But an order under s. 39 (h) of the Guardians and 
Wards Act, 1890, is not open to review (c). 

Where an appeal has been preferred before application for review. 

— After an appeal has been preferred from a decree, no application can be made for a 
review of that decree. This clearly appears from cl. (a) of sub-r. (1). An appeal is not 
the less “preferred” within the meaning of this rule though it may be dismissed sum- 
mari^ under O. 41, r. 11. Hence a party against whom a decree has been passed is 
precluded, after dismissal of hie appeal under O. 41, r. 11, from applying for a review (d). 

But if the appeal is withdrawn, it is as though no appeal had been “ preferred,” and hence 
it is open to the party to apply for a review (e)- See notes to O. 41, r. 27, under the 
head “ Or for any other substantial cause. ” 

Filing of appeal pending application for review. — ^Whero an application 
for review has been presented by a party to the suit, and an appeal is afterwards 
preferred from the same decree, whether by the s&me party or by the other party to 
the suit, the Court to which the application for review is made is not thereby deprived of 
iurisdiction to entertain the application (/). But that power exists so long as the appeal 
is not heard, because once the appeal is heard, the decree on appeal is the final decree 
in the case, and the application for review of judgment of the Court of first instance can 
no longer be proceeded with (g). On the other hand^ if the application for review is granted^ 
and a new decree is passed, the appeal cannot bo heard and it must be dismissed, for the 
decree appealed from is superseded by the new decree {h). 

No review allowed on a question of fact after decision of second appeal. 

—The High Court cannot in second appeal allow an application for a review of judgment 
on the ground of discovery of Tiew evidmee^ after the appeal is disposed of by that Court. 

The reason is that the High Court is bound in second appeal by the findings of fact of 
the lower appellate Court. But if the application is made 6c/ore the disposal of the appeal, 
it may be a ground for allowing the appellant to withdraw the appeal to enable him to 
apply to the lower appellate Court for a review of its judgment on the groxmd of discovery 
of new evidence (i). 

Application to set aside order made by another Judge. — One Judge 
of a High Court cannot set aside an order made by another Judge of that Court even 
though the order be wrong. The remedy lies in review on the grounds mentioned in this 
rule (j). 

Review of Judgment passed in appeal preferred under cl. 15 of the 
Letters Patent.— It is competent to the High Court to review judgments passed 
in appeals preferred under ol. 16 of the Letters Patent. The words “decree or order” 
include a “ judgment ”(fe). 


(а) Adarji v. Manskji 0.880) 4 Bom. 414. 

(б) Nand Kishore v. Ram Qvlam (1912) 89 Cal. 

1087. 

(c) RaUa v. Manglan (1912) PunJ. Bee. No. 116, 

p. 400. 

(d) Ramappa v. BTiarma (1900) 80 Bom, 626. 

(«) Pandu V. Devji (1888) 7 Bom. 287. 

(/) OAenna R^i v, Psddaobi Reddi (1909) 82 Mad. 
416 [P. B.l ; Narayan v. Laxmibai (1914) 
88 Bom. 416 ; Pyari Mohan v. Kalu Khan 
(1917) 44 Cal. 1011. ^ ^ , 

ig) Pyiri Mohan v. Kodu Khan (1917) 44 Cal. 

1011, 1016-1016. Quaoro as to cases 

oomlm; under O. 47, r. 1 (2)7 

ih) Kanhaiya Lai v. Raldeo Prasad (1906) 28 All. 


240; Brijbasi Lai v. Saliff Ram (1912) 48 
All. 282 : Pyari Mohan v. Kalu Khan 11917') 
44 Cal, 1011 ; BaahMhar Nath v. Ram 
Kithm Dot <1919) PunJ. ^c. No. 140, p. 
361 ; Malawa Ram v. Madan Qopal (1919) 
Pun). E«J. No. 196, p. 443. 

(i) Nand Kishore^ in ths matter of the petUion of 

(1909 ) 82 All. 71 ; Raru Kutit v. Mamad 
(1895) 18 Mad. 480 ; Panchanan v. Radha- 
naih a870) 4 B. L. B. A. C. 218 ; Rajani v. 
Kali (1914) 41 Cal. 809. 

(j) Basanta Kumar v. Kusum Kumari (1917) 44 

(k) Venkata Subbarayadu v. Sri Rajah Krishna 

(1916) 40 Mad. 661. 
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THE EmST SCHEDULE. 


O. 47. 
rr. 2 , 3. 


2. [S. 624.] An application for review of a decree or 

order of a Court, not being a High Court, 

To whom appHcations for upou soiue gtound Other than the discovery 
review may be made. such ncw and important matter or 

evidence as is referred to in rule 1 or the 
existence of a clerical or arithmetical mistake or error apparent 
on the face of the decree, shall be made only to the judge who 
passed the decree or made the order sought to be reviewed ; 
but any such application may, if the Judge who passed the 
decree or made the order has ordered notice to issue under 
rule 4, sub-rule (2)-, proviso (a), be disposed of by his successor. 

To whom application for review may be made.-— This is s. 624 recast with 
proviso (o) to 8. 626 superadded to it. The alteration of language does not involve any 
alteration of law.’ 

Rule 1, Bub-r. (1), provides that the application for review of a decree or order should 
be made to the Court which passed the decree or order sought to be reviewed. Reading 
rule 1 with the present rule, we have the following result : — 

I. Where a decree is passed by a High Court Judge, the application for review 
of the decree may be made to that Judge or to hia successor in office, whatever be the ground 
on which the review is sought. 

II. ( 1 ) Where a decree is passed by a Judge other than a High Court Jvd>ge, the appli- 
cation for review of the decree may be made to the Judge who delivered the judgment 
or to his successor in offiice, provided the review is sought on the ground of — 

(a) the discovery of new and important matter or evidence, or 

(b) some clerical or arithmetical mistake or error apparent on the face o 

the decree, 

(2) Where a decree is passed by a Jvdge other than a High Court Judge, and the 
review is sought, not upon the grounds mentioned above, but upon other grounds, the 
application shall be made to the very Judge who passed the decree ; it cannot be made 
to his successor in ofi&oe (1), Thus if a review is sought of a decree passed by a Judge 
other than a High Court tTudge on the ground of a supposeci error of judgment (m), or if a 
review is sought of an orde^made by such a Judge on the ground that the order was 
made in the absence of the applicant and without giving him notice of the hearing (n)^ 
the application for review shall be made only to the Judge who passed the deoree^'or made 
the order. Such an application, however, may be disposed of by the successor of the Judge 
who passed the decree, provided that the Judge who passed the decree has ordered notice 
to issue under rule 4, sub-rule (2), proviso (a). It is not necessary that the application 
E^ould also be disposed of by the kludge who passed t^e decree (o). 

Rule 5 provides for the hearing of applications f6l review. 

8, [s. 62.^.] The provisions to the form of preferri^ 

Form of oppiicatioM for appeals shall apply, mutatis mutandis 
to applications for review. 

<0 SoranoavoMi v. NwMiainasami 1886) 8 Mad. i fm) BihsH LoU v. MwtgolanaJlh (1880) 6 Oal. 110. 

507: MohMhwr Singh v. Bm%g<d Qovrnn^ in) Khmna v. DhanH (1800) 14 Bom. 101. 

nM (1850) 7 M. 1. A. 804. I (o) Qanpai v. Jivan (l801) 15 Bom. 008. 


To whom applications for 
review may be made. 
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4 . [S. 626.] 

Application where rejected. 


(1) Where it appears to the Court that o. 47, r. 4. 
there is not sufficient ground for a review, 
it shall reject the application. 


(2) Where the Court is of opinion that the application 
„ ^ ^ for review should be granted, it shall grant 

Application where granted* , , o ? o 

the same : 

Provided that — 


(a) no such application shall be granted without pre- 
vious notice to the opposite party, to enable him 
to appear and be heard in support of the decree 
or order, a review of which is applied for : and 


(b) no such application shall be granted on the ground 
of discovery of new matter or evidence which 
the applicant alleges was not within his know- 
ledge, or could not be adduced by him when the 
decree or order was passed or made, without 
strict proof of such allegation. 

Alterations in the rule, — ^The words “and the Judge shall record with his 
order his rea.sons for such opinion,” which occurred in the old section after the words “it 
shall ^nt the same” in sub-r. (2), have been omitted. Those words were construed 
by the Privy Council as being no more than a direction to the Judge how to act when he 
had decided to grant the application (p). 

** No such application shall be granted without previous notice to the 
opposite party. — ^The expression “ opposite party ” means the party interested to 
support the order sought to be vacated or modified upon the application for review. 
Where an appeal is summarily dismissed under O. 41, r. 11, the order of dismissal may 
be set aside on an exparte application for review without notice to the respondent. 
The respondent in such a cose cannot be said to be “ the opposite party ” within the 
meaning of cl. (a) of this rule (g), 

•• Strict proof.*' — As to the meaning of the words “ strict proof ** in sub-r. (2), 
<5l. (b)^ see notes to r, 7 below, “ Sub-rule (1), cl. (b) : application in contravention of 
provisions of rule (4).” 

Form. — As to form of notice required by sub-r. 2 (a) see App. G., form No. 14. 

Second application for review. — See notes under the name head to r. 7 below. 

Appeal. — ^It is provided in general terms by O. 43, r. 1, cl. (w), that an appeal 
lies from an order under this rule granting an application for review. Cl. (w), however, 
is to be read with and subject to rule 7 below (r). See notes to r, 7, under the head 
Appeal.” 


(p) S/ianJbar Baksh v. Bulwant Singh (1900) 27 
Oal. 383 27 T, A. 70. 

(g) Janaki Nath v. PrabhaHni (1915) 48 Cal. 178, 
dissenting from AbdtU Hakim v. Hem Chan- 
dra (1914) 42 Cal. 433. 


(r). Hart Charan v. Baran Khan (1914) 41 Cal 
746 ; Ahid v. Mohendra Lai (1916) 42 Cal. 
830 ; Nandalai v. Panchanan (1917) 46 Cal. 
60, 78 ; Sundar Mall v, Upendra Nath 
(1016) 1 Pat. L. J. 198, 



878 


THE FIRST SCHEDULE. 


O. 47, 
rr. 5-7. 


5 . [s. 627-] Where the Judge or Judges, or any one 

of the Judges, who passed the decree or 
Application for review In made the Older, a review of which is applied 
more Judges. toi, coiitiiiues 01 contiiiue attacnecl to the 

Court at the time when the application 
for a review is presented, and is not or are not precluded by 
absence or other cause for a period of six months next after 
the application from considering the decree or order to which 
the application refers, such Judge or Judges or any of them 
shall hear the application, and no other Judge or Ju^es of the 
Court shall hear the same. 

6. [s. 628.] (1) Where the application for a review 

is heard by more than one Judge and the 
^^Appucntion where reject- Qo^rt is equally divided, the application 
shall be rejected. 

(2) Where there is a majority, the decision shall be 
according to the opinion of the majority. 

7 . [S. 629.] (1) An order of the Court rejecting the 

application shall not be appealable ; but 

a oblertiom ”t°o otdet granting an application may be 
otIm greating appucation. objected to On the grouud that the appli- 
cation was — 

(a) in contravention of the provisions of rule 2, 

(b) in contravention of the provisions of rule 4, or 

(c) after the expiration of the period of limitation 

prescribed therefor and without sufficient cause. 

Such objection may be taken at once by an appeal from 
the order granting the application or in any appeal from the 
final decree or order passed or made in the suit. 

(2) Where the application has been rejected in conse- 
quence of the failure of the applicant to appear, he may 
apply for an order to have the rejected application restored 
to the file, and, where it is proved to the satisfaction of 
the Court that he was prevented by any sufficient cause 
from appearing when such application was called on for 
hearing, the Court sha 1 order it to be restored to the file 
upon such terms as to costs or otherw'se as it thinks fit, and 
shall appoint a day for hearing the same. 
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(3) No order shall be made under sub-rule (2) unless O. 47, r. 7. 
notice of the application has been served on the opposite 
party. 

Alterations in the rule 

1. The words “ shall not be appealable ” have been substituted for the word 

final.’* This is merely a verbal alteration. 

2. The words “ the Court shall order it to be restored ” in sub-r. (2) have been 

substituted for the words “ the Court may order it to be restored.” 

3. The lost paragraph of the old section has been transferred to r. 9. 

Appeal 

(i) Order “ rejecting *’ application for review. — -No appeal lies under the Code from 
an order rejecting an application for review. Nor does an appeal lie from such an order 
under cl. 16 of the Letters Patent, for the said clause is controlled by the express provisions 
of this rule which says that such an order “shall not be appealable,” and even if it is not 
80 controlled, an order rejecting an application for review is not a “ judgment” within 
the meaning of that clause («). Nor is the order oj)en to revision under s. 115 of the 
Code for even if it is wong, it is no more than an erroneous exercise of discretion (f). 

But where there is no exercise of discretion at all, as where the Court rejects the applica- 
tion, not after considering whether there are sufficient grounds for a review [r. 4, sub-r 
1], but on the erroneous view that it has no jurisdiction to entertain the application, 
the order is open to revision, for it is a case of failure to exercise a jurisdiction vested 
in the Court by law (a). 

(ii) Order “ granting ” application for review.' — ^An appeal lies from an order ad- 
mitting an application for review ; 0. 43, r. 1, cl. (w). It is clear, however, from 
sub-r. (1) that an appeal from such an order can lie only in the three oases mentioned 
therein, for otherwise the provisions of sub-r. (1), so far as they relate to appeal, would 
be quite superfluous (v). In cases other than those specified in the rule, no appeal can 
lie either under this rule or under cl. 16 of the Letters Patent (w). Thus if an appeal is 
preferred from an order admitting an application for review on the ground that the 
alleged “ sufficient reason ” for which the application was admitted did not constitute 
‘sufficient reason*’ within the meaning of r 1 of this Order, the appeal should not 
be entertained (a;). If the appeal is entertained, the order of the appellate Court may be 
set aside in revision Snder s.*115 on the ground of “ material irregularity ” (g). 

(Hi) Second appeal from order passed in appeal under this rule. — No second appeal 
lies from an order passed in appeal from an order granting an application for review. 

This is now sufficiently clear from the provisions of O. 43, r. 1 , cl. (w), read with s 104, 
sub-s. (2). A applies for a review, and the application is granted. B appeals from the 
order granting the application. Whether the appellate Court confirms or sets aside the 
order of the lower Court, no second appeal lies to the High Court from the order of the 
appellate Court (z). 


(s) Achaya v. Ratnavelu (1886) 9 Mad, 263. 

(t) Ram Lai v. Ratan Lai (1904) 26 All. 672. 

{u) Akbar Khan v. Muhammad Ali Khan (1909) 
31 AH. 610. 

(v) Han Outran v. Baran Khan (1914) 41 Cal. 746. 
(to) Bombay and Persia Steam Navigation Co. 
V. Zuari (1888) 12 Bom. 171 ; Munni Ram 
v. Bishen Perkash (1897) 24 Cal. 878 ; 
Daryai Bxbi v. Badri Prasad (1896) 18 
All. 44 ; Aubhoy Chum v. Shamant (1889) 
16 Cal. 788 


(x) Ali Akbar v. Khurshed Ali (1906) 27 All. 
695 : Yusaf v. Naza (1913) Punj. Kcf. No. 
11, p. 46. 

(j/) Abdul Sadiq v. Abdul Aziz (1899) 21 All. 162. 
(t) See Than Singh v. Chundun Singh (1886) 11 
Cal. 296 ; Goyal Das v. Alaf Khan (1889) 

11 All. 383 : Papayya v. Chelamayya (1889) 

12 Mad. 125 : Kanti Chunder v. Saligram 
(1897) 24 Cal. 319. See also Bala v. Bhiva 
(1889) 13 Bom. 496. 
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THE FIRST SCHEDULE. 


O. 47 » Sub-rule ( I ), cl. (b): application In contravention of the provision 

rr. 7 * 8 , of rule (4). — It is provided by r. 4 above that no application for review should be 
granted on the ground of discovery of new matter without 8tri<^ proof of the allegation 
as to such discovery. The words “ strict proof mean proof according to the formalities 
0 } law. Where an order therefore is made granting a review on proof of discovery of new 
matter according to the formalities of law, no appeal lies trom the order on the ground 
that the evidence adduced in proof of the allegation as to discovery of new matter 
was not sufficient to prove the allegation. The words “ strict proof ** do not refer to 
sufficiency of proof in securing the conviction of the judicial mind on the fact in 
dispute (a). 

Grounds of objection in appeal. — An order granting an application for review 
can only be objected to upon the three grounds specified in the rule and no other, 
whether the objection is taken by an appeal from the order (/)) or in an appeal from 
the final decree passed in the suit (c). 

Second application for review. — ^Though no appeal lies from an order 
rejeoting'an application for review, it does not preclude a second application for review 
on grounds different from those taken in the first application (d). 

Where application tor review is time-barred. — Th^ period for an applica- 
tion for review of judgment by a Provincial Court of 8mall Causes is 15 days from the 
date of the decree, by the High Court in the exercise of its original jurisdiction 20 days, 
and by other Courts 90 days [Limitation Act, 1908, arts. 161, 162, 173]. But the Court 
may admit the application after the period of limitation, if the applicant satisfies the 
Court that he had sufficient cause for not making the application, within the prescribed 
period [Limitation Act, 1908, s. 5]. Whore a second application for review is made 
after the period of limitation, the mere fact that the second application was not made 
because the first was pending does not constitute “ sufficient cause ** for admitting the 
second (e). If an application for review is admitted after the iieriod of limitation on 
the ground that the applicant has shown sufficient cause, the order granting the appli- 
cation may be appealed from as provided by cl. (c) of sub-r. (1), and the order may be set 
aside in appeal if the appellate Court holds that there was not sufficient cause for admit- 
ting the application after the period of limitation (/ ). 

Review granted without Jurisdiction. — If a review is granted in a case 
where the Court has no jurisdiction to grant it, it is not clear whether an appeal lies from 
the order granting the review. But the order being one made without jurisdiction, it 
comes within the purview of s. 116, and is therefore open to revision (p). 

8 . [S. 630 . ] When an application for review is granted, 

a note thereof shall be made in the register 
negtotiy oi appiiration and the Couxt mav at once re-hear the 
case or make such order in regard to the 
rehearing as it thinks fit. 


(а) Abid V. Mohendra (1915) 42 Cal. 830; Bai 

Nematbu v. Bai NematuUabu (1918)42 
Bom. 295. 

(б) Khurshed v. Rahmatullah (1917) 40 All. 68. 
(a\ BwUda Chum v. Oobind Proshad (1895) 22 
' ' Cal. 984. 

id) Oobind Ram v. Bholanath (1888) 16 Cal. 432; i 


Pallxa V. Mathura (1916) 88 All. 280. 

(e) Vamarx v. Malbari (1902) 26 Bom. 485. 

(J) Madho Das v. Rukman (1880) 2 All. 287. 

(g) Ranianadhan v. Narayanan (1904) 27 Mad. 
602, 607 ; Chunilal v. Sonibai (1897) 21 
Bom. 329. ' ' 
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•9. [S. 629 last para.] No application to review an order O. 47, r. 9. 

made on an application for a review or a 
Bar at certain appiicawoDB. decree or Order passed or made on a review 
shall be entertained. 


ORDEE XLVIII. 

Miscellaneous. 

(1) Every process issued under this Code O. 48, 
shall be served at the expense of the party 
on whose behalf it is issued, unless the 
Court otherwise directs. 

(2) The Court fee chargeable for such service shall be 
, paid within a time to be fixed before the 

Costa of service. prOCCSS is isSUed. 

2. [ S. 94. j All orders, notices and other documents 

required by this Code to be given to or 
orders and notices how servcd On any pcrson shall be served in 
the manner provided for the service of 
summons. * 

3. [S. 644.] The forms given in the appendices, with 

such variation as the circumstances of each 
Use of forms In appendi- casc may require, shall bc uscd f Or the pur- 
poses therem mentioned. 


It [S. 93. ] 


Process to be served at 
expense of party issuing. 


ORDER XLIX. 

Chartered High Courts. 

i. fs. 630 .] Notice to produce documents, summonses o, 49, r. 
to witnesses, and every other judicial pro- 
who may serve procewea ppcg issued in the exercise of the original 
ofHiphoonrt. jurisdiction of the High Courti 

of its matrimonial, testamentary and mtestete jurisdiction, 

except summonses to defendants wite of executmn and 

notices to respondents may be served by the a ° 
suits, or by persons employed by them, or by sue p 

as the TTi gb Court, by any rule or order, directs. 
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THE IIBST SCHEDULE. 


O. 49. 
rr. 2, 3. 


2 . [iVew.] Nothing in this schedule shall be deemed 
to limit or otherwise affect any rules in 
Saving In respect of Char, f 0106 at the Commencement of tMs Code for 
tered H gh conrtB. taking of evidence or the recording of 

judgments and orders by a Chartered High 
Cotu-t. 


8. \Cf. s. 638.] The following rules shall not apply to 

Application of miee. Chartered High Court in the exercise 

of its ordmary or extraordmary original 
Civil jurisdiction, namely ; — 


(1) rule 10 and rule 11, clauses (&) and (c), of Order 

VII; 

(2) rule 3 of Order X ; 

(3) rule 2 of Order XVI ; 

(4) rules 6, 6, 8, 9, 10, 11, 13, 14, 16 and 16 (so far 

as relates to the manner of taking evidence) of 
Order XVIII; 

(6) rules 1 to 8 of Order XX ; and 

(6) rule 7 of Order XXXIII (so far as relates to the 
making of a memorandum) ; 

and rule 35 of Order XLI shall not apply to any such 
High Court m the exercise of its appellate jurisdiction. 

Addttfonal rule made by the Bombay High Court under s. laa 

See Appendix III below. 


OKOEK L. 


o. 50, r. I. 


Provincial Small Came Courts. 

1. [New.] The provisions hereinafter specified shall 
not extend to Courts constituted under the 
smau cause provincial Small Cause Courts’ 

^ _x go Courts exercising the jurisdiction of 

a Comrt of Small Causes under that Act, that is to say 

(a) so much of this schedule as relates to 
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(i) suits excepted from the cognizance of a Court o. SOi r. I 
of Small Causes or the execution of decrees 
in such suits ; 

, (n) the execution of decrees against immoveable 
property or the interest of a partner in 
partnership property ; 

{Hi) the settlement of issues ; and 
(&) the following rules and orders, — 

Order II, r. 1 (frame of suit) ; 

Order X, r. 3 (record of examination of parties) ; 

Order XV, except so much of rule 4 as provides 
for the pronouncement at once of judgment ; 

0]?der XVIII, rules 6 to 12 (evidence) ; 

Orders XLI to XLV (appeals) ; 

Order XLVII, rules 2, 3, 5, 6, 7 (review) ; 

Order LI. 


OKDER LI. 

Presidency Small Cause Courts. 

1. [Vew.l Save as provided in rules 22 and 23 of Order O. 51, r. 

V, rules 4 and 7 of Order XXI, and rule 
Presidency Smell Cause ^ q| Order XXVI, and by the Presidency 
Small Cause Courts’ Act, 1882, this schedule 

shall not extend to any suit or proceeding in any Court of SmaU 

Causes established in the towns of Calcutta, Madras and 
Bombay. 
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APPENDIX A. 

PLEADINQS. 


(1) Titles of Suits. 

In the Court op 

A . B, {add description and residence) . . . . . . . . . . Plaintiff 

against 

C, D. {add description and residence) . . . . . . . . . . Defendant 

(2) Description of Parties in Particular Cases. 

The Secretary of State for India in Council. 

The Advocate General of 
The Collector of 
The State of 

The A. B. Company, Limited, having its registered office at 
A, B^t a public officer of the O. D. Company. 

A. B. {add description and residence), on behalf of himself and all other creditors, 
of (7. JD. late of {add description and residence) 

A. B. {add description and residence), on behalf of himself and all other holders of 
debentures issued by the Company » Limited. 

The Official Receiver 

A, JB., a minor {add description and residence), by C, D. [or by the Court of Wards], 
his next friend. 


A. B. {add description and residence), a person of unsound mind [or of weak mind] 
by C. D., his next friend. 

A. B., a firm carrying on busines i in partnership at 

A. {add description and residence), by his constituted attorney G. D, {add descrip^ 
tionjand residence). 

A. B. {add description and residence), Shebait of Thakur 

A. B. {add d^oription and residence), executor of O. D. deceased. 

A. B. {add description and residence), heir of €. D. deceased. 

(3) Plaint?. 

No. 1. 

Money Lent. 

{Title) 

A* B., the above-named plaintiff, states as follows) : — 
i. On. ^he day of 19 , he lent the defendant 

rupees repayable on the day of 
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rupees paid A]p|K A* 


2. The defendant has not paid the same, except 

on the of 19 

[If the plaintiff claims exemption from any law of limitation^ say : — ] 

3. The plaintiff was a minor (or insane, from the day of 

till the day of 

4. [ Facts showing when the cause of action arose and that the Court has jurisdiction’] 
3. The value of the subject-matter of the suit for the purpose of jurisdiction is 

rupees and for the purpose of Court-fees is rupees. 

6. The plaintiff claims rupees, with interest at per 


cent, from the 


day of 


19 


No. 2. 

Money overpaid. 

(Title.) 

A. JB.p the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff 

agreed to buy and the defendant agreed to sell bars of silver 

at annas per tola of fine silver. 

2. The plaintiff procured the said bars to be assayed by F. F., who was paid by 

the defendant for such assay, and E. F . declared each of the bars to contain 1,600 tolas 
of fine silver, and the plaintiff accordingly paid the defendant rupees. 

3. Each of the said bars contained only 1,200 tolas of fine silver, of which fact the 
plaintiff was ignorant when he made the payment. 

4. The defendant has not repaid the sum so overpaid. 

[As in paras, 4 and 6 of Form No. 1, and Relief claimed^ 

No. 3. 

Goods sold at a fixed price and dblivbbbd. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 . 

delivered to the defendant [one hundred barrels of flour, or the goods mentioned m 
the schedule hereto annexed, or sundry goods]. 

2. The defendant promised to pay 

goods on delivery [or cn the day of 

the plaint was filed ] . 

3. He has not paid the same. 

4. E. F. died on the day of 

his last will he appointed his brother, the plaintiff, his executor. 

[As in paras. 4 and 6 of Form No. 1*3 
7. The plaintiff os executor of E. F. claims [Relief claimed]. 

No. 4. 

Goods sold at a reasonable price and delivered. 

(Title.) 

A. B., the above-namedlplaintffi^^states as follows ^ 

• and delivered to the defendant [sundry articles of house-furniture], but no ©xpreM 

agreement was made as to the price. rupees. 

2. The goods were reasonably worth 

3. The defendant has not paid the money. „ ^ 

[As in paras. 4 and 6 of Form No. I, and Relief elatmed.] 


rupees for the said 
some day before 


19 


By 
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No. 6. 

.Goods uade at Dbitendaot’s bequest and not accepted. 

(Titk.) 

A. B., the above-named plaintiff, states as follows 

1. On the day of 19 . agreed with 

the plaintiff that the plaintiff should make for him [sw tables and fifty chotM], and that 
B, F, should pay for the goods on delivery rupees. 

2. The plaintiff made the goods, and on the 

19 , offered to deliver them to E. F., and haa ever since been ready and willing so 
to do. 

3. E, F, has not accepted the goods or paid for them. 

{As in parctd. 4 and 5 of Form No» 1, and Relief claimed,^ 


No. 6. 

Deficiency upon a Re-sale [Goods sold at Auction.] 

(Title.) 

A, B. the above-named plaintiff, states as follows : 

1. On the ’ day of 19 , the plaintiff 

put up at auction sundry {good8\ subject to the condition that all goods not paid for and 
removed by the purchaser within {ten days ] after the sale should* be re-sold by auction 
on his account, of which condition the defendant had notice. 

2. The defendant purchased crate of crockery) at the auction at the price of 

rupees* 

3. The plaintiff was ready and willing to deliver the goods to the defendant on the 
date of the sale and for [ten days] after. 

4. The defendant did not take away the goods purchased by him, nor pay for them 
within [fen da/ya] after the sale, nor afterwards, 

6, On the day of 19 , the plaintiff 

resold the {orcUe of CTockery\ on account of the defendant, by public auction, for 
rupees. 

6. The expenses attendant upon such re-sale amounted to rupees. 

7. The defendant has not paid the deficiency thus arising, amounting to 
rupees. 

{As in paras. 4 and 5 of Form No. 1, and Rdief claimed."] 

No. 7. 

Services at a reasonable rate. 

(Title.) 

A. B,, the above-named plaintiff, states as follows : — 

1. Between the day of 19 , and the 

day of 19 , at , plaintiff [executed sundry 

drawings, designs and diagrams] for the defendant, at his request ; but no express agree, 
ment was made m to the sum to be paid for such services. 

2. The servioes were reasonably worth rupees. 

3. The defendant has not paid the money. 

[il^ in paras, 4 and 5 of Form No, 1, and *Rdief •claimed,] 

No. 8. 

Services and Materials at a reasonable cost. 

(Title,) 

A, B., the above-named plaintiff, states as follows 

1. On the day of 19 , at , the 

plaintiff built a house Fknown as No. , in ], and furnished the materials 
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tlierefor, for the defendant, at his request, but no express agreement was made as to A, 

the amount to be paid for such work and materials. 

2. The work done and materials supplied were reasonably worth rupees. 

3. The defendant has not paid the money. 

lAa in paras, 4 and 6 of Form No. 1, and Relief cUtimed.^ 


No. 9. 

Use and Occupation. 

(TiOe.) 

A, B,, the above-named plaintiff, executor of the will of X. F., deceased, 
states as follows : — 

1. That the defendant occupied the [house No. 

Street], by permission of the said X. F., from the day of 

19 , until the day of 

19 , and no agreement was made as to payment for the 

use of the said premises. 

2. That the use of the said premises for the said period was reasonably worth 

• rupees. 

3. The defendant has not paid the money. 

[As in paras. 4 and 6 of Form No. 1.] 

6. The plaintiff as executor of '. Y claims [Relief claimed]. 


No. 10. 

On an Award, 

(TitUm) 

A . J5 , the above-named plaintiff, states as follows : 

1. On the day of 19 • 

defendant, having a difference between them conooming [a demand of the plaintiff for 
the price of ten barrels of oil, which the defendant refused to pay], ajp:^ m writing 
to submit the difference to the arbitration of E. F: and 0 H., and the original document 
is annexed hereto. 

2. On the day of 19 

awarded that the defendant should [pay the plaintiff 

3. The defendant has not paid the money. 

[^s fn parai. 4, and 5 of Form No. 1, and Belief claimed.] 


the arbitrator 
rupees]. 


at 


Court 


No. 11. 

On a Foreign Judgment. 

{Title.) 

Aa B,, the above-named plaintiff, states os follows ): 

1. On the day 

that Bute fo aSfSfo Ending Itetw^n fhe plaintifi and the defen^ 

duly adjnd^ that the defendant should pay to the plaintifi 
with interest from the said date. 

2. The dafimdant has not paid the money. 

lAe in parae. 4. and S of Form No. 1 . and Sdief claimed.] 
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Aoaxnst Sxjebty fob Payment of Rent. 

(Tt«e.) 

A. J5., the above-named plaintiff » states as follows) : — 

1. On the day of 19 , E. F. hired from 

the plaintiff for the term of years, the [house No. , 

Street], at the annual rent of rupees, payable [monthly]. 

2. The defendant agreed, in consideration of the letting of the premises to E, F. 
to guarantee the punctual payment of the rent. 

3. The rent for the month of 19 , amounting to 

rupees, has not been paid. 

[//, by the terms of the agreementf notice is required to he given to the surety, add : — ] 

4. On the day of 19 , the plaintiff 

gave notice to the defendant of the non-payment of the rent, and demanded payment 
thereof 


5. The defendant has not paid the same. 

lAs in paras. 4 and 6 of Form No. 1, and Relief claimed.'] 

No. 13. 

Bebaoh of Agreement to Purchase Land. 

(Title.) 

A. B., the above-named plaintiff, states as follows) 

1. On the day of 19 , the plaintiff and 

defendant entered into an agreement and the original document is hereto annexed. 

[Or, On the day of 19 , the plaintiff and defendant 

mutually agreed that the plaintiff should sell to the defendant and that the defendant 
should purchase from the plaintiff forty bighas of land in the village of for 

rupees. ] 

2« On the day of 19 , the plaintiff 

being then the absolute owner of the property [and the same being free from all incum- 
brances as was made to appear to the defendant], tendered to the defendant a sufficient 
instrument of transfer of the same [or, was ready and willing, and is still ready and willing 
and offered, to transfer the same to the defendant by a sufficient instrument] on the pay- 
ment by the defendant of the sum agreed upon. 

3. The defendant has not paid the money, 

[As in paras, 4 and 6 of Form No. 1, and Relief claimed.] 


No. 14. 

Not Deuvering Goods Sold. 

(Title.) 

A. B., the above-named plaintiff, states as follows) : — 

1. On the day of 19 , the plaintiff and 

defendant mutually agreed that the defendant should deliver [one hundred barrels of 
flour] to the plaintiff on the day of 19 , and that 

the plaintiff should pay therefor rupees on delivery, 

2. On the [said] day the plaintiff was ready and willing and offered, to pay the 
defendant the said sum upon delivery of the goods, 

3. The defendant has not delivered the goods, and the plaintiff has been deprived 
of the profits which would have accrued to him from such delivery. 

[As in paras. 4 and 5 of Form No. l" and Reli^ claimed.] 
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No. 15. 

Wrongful Dismissal. App. A. 

^ (Title.) 

A. B., the Rbove-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and 

defendant mutually agreed that the plaintiff should serve the defendant os [an account- 
ant or in the capacity of foreman, or as the case may 6c], and that the defendant should 
employ the plaintiff as such for the term of [one year] and pay him for his services 
rupees (monthly). 

2. On the day of 19 , the plaintiff entered 

upon the service of the defendant and has ever since been, and still is, ready and willing 
to continue in such service during the remainder of the said year whereof the defendant 
always has had notice. 

3. On the day of 19 , the defendant wrong- 

fully discharged the plaintiff, and refused to permit him to serve as aforesaid, or to pay 
him for his services. 

[As in paras. 4 and 6 of Form No. 1, and Relief claimed.] 


No. 16. 

• Bbbaoh of Contract to serve. 

( Title. ) 

A. J5., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and 

defendant mutually agreed that the plaintiff should employ the defendant at an [annual] 
salary of rupees, and that the defendant should serve the plaintiff 

as [an artist] for the term of [one year]. 

2. The plaintiff has always been ready and willing to perform his part of the agree* 

ment [and on the day of 19 , offered so to do], 

3. The defendant (entered upon) the service of the plaintiff on the above-mentioned 

day, but afterwards, on the day of 19 , he 

refused to serve the plaintiff as aforesaid. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 17 

Against a Builder for Defbottvei Workmanshif^ 


(Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1. On the day of 19 . the plaintifE and 

defendant entered into an agreement, and the original document is hereto annexed [Of 
state the tenor of the contrcLct.] 

[2. The plaintiff duly performed all the conditions of the agreement on hia part.] 

3. The defendant [built the house referred to in the agreement in a bad and un- 


workmanlike manner]. 

[A« in paras. 


4 and 6 of Form No. 1, and Relief claimed.] 


No. 18. 

On a Bond fob the Fidelity of a Clerk. 


(Title.) 

A. B.f the above-named plaintiff, states as follows : — 

On the day ot 19 « 


the plaintiff took 


E. F. into his employment as a clerk. 

2. In consideration thereof on the 
the defendant agreed with the plaintiff that if E. 


day of 19 » 

F. should not faithfully perform his 
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App. A. dutie^i as a olerk to the plaintiff, or should fail to account to the plaintiff for all monies^ 
evidences of debt or other property received by him for the use of the plaintiff, the de- 
fendant would pay to the plaintiff whatever loss he might sustain by reason thereof, not 
exceeding rupees. 

[Or, 2. In consideration thereof, the defendant by his bond of the same date bound 
himself to pay the plaintiff the penal sum of rupees, subject to the condi- 

tion that if E, F, should faithfully perform his duties as olerk and cashier to the plaintiff 
and should justly account to the plaintiff for all monies, evidences of debt or other 
property which should be at any time held by him in trust for the plaintiff, the bond 
should be void.] 

[Or, 2. In consideration thereof, on the same date the defendant executed a bond 
in favour of the plaintiff, and the original document is hereto annexed.] 

3. Between the day of 19 , and the 

day of 19 E. F. received money and other property, 

amounting to the value of rupees, for the use of the plaintiff, for, 

which sum he has not accounted to him, and the same stiJl remains due and unpaid 

[Aa in piraa, 4 and, 6 of Form No. 1, and Relief claimed.] 

No. 19. , 

By Tenant against Landlord, with Special Damage. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant, by a re- 
gistered instrument, let to the plaintiff [the house No. , Street! 

for the term of years, contracting with the plaintiff, that he, the plaintiff, and 

his legal representatives should quietly enjoy possession thereof for the said term. 

2. All conditions were fulfilled and all things happened necessary to entitle the 
plaintiff to maintain his suit. 

3. On the day of during the said term, E. F,, who 

was the lawful owner of the said house, unlawfully evicted the plaintiff therefrom, and 
still withholds the possession thereof from him. 

4. The plaintiff was thereby (prevented from continuing the business of a tailor 

at the said place, was compelled to expend rupees in moving, and 

lost the custom of O. H. and I. F. by such removal). 

[Aa in paraa. 4 and 5 of Form No. 1, and Bedief claimed.] 

No. 20. 

On an Agreement of Indemnity 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defend- 

ant, being partners in trade under the style oi A. B. and C, D., dissolved the partnership, 
and mutually agreed that the defendant should take and keep all the partnership pro- 
perty, pay all debts of the firm and indemnify the plaintiff against all claims that 
might be made upon him on account of any indebtedness of the firm, 

2. The plaintiff duly performed all the conditions of the agreement on his part. 

3. On the day of 19 , [a judgment was re- 

covered against the plaintiff and defendant by E, F., in the High Court of Judicature at 

upon a debt due from the firm to E. F., and on the day of 

19 ], the plaintiff paid rupees [in satisfaction of the same]. 

4. The defendant has not paid the same to the plaintiff. 

[As in paras. 4 and 5 of Form No. 1, and Relief daimsd.] 
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No. 21. 

Peocubing Peoperty by Fra.ud, 

(Title.) 

A. B.i the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant for the 

purpose of induoing the plaintiff to sell him certain goods, represented to the plaintiff 
that pie, the defendant, was solvent, and worth rupees over all his liabilities]! 

2. The plaintiff was thereby induced to sell [and deliver] to the defendant [dry 

goods] of the value of rupees. 

3. The said representations were false [or, state the particular falsehoods'] and were 
then known by the defendant to be so. 

4. The defendant has not paid for the goods [or, if the goods were not delivered]. 

The plaintiff, in preparing and shipping the goods and procuring their restoration, ex- 
pended rupees. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 22. 

PBAUDtrLBNTIiY PROCURING CREDIT TO BE GIVEN TO ANOTHER PERSON. 

(TiOe.) 

A. jB., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant 

represented to the plaintiff that E, F,, was solvent and in good credit, and worth 
rupees over all his liabilities [or, that E. F. then held a reponsible situation and was 
in good circumstances, and might safely be trusted with goods on credit]. 

2. The plaintiff was thereby induced to sell to E. F. [rice] of the value of 

rupees (^on months' credit,] 

3. The said representations were false and were then known by the defendant 
to be BO, and were made by him with intent to deceive and defraud the plaintiff [or, 
to deceive and injure the plaintiff.] 

4:. E F [did not pay for the said goods at the expiration of the credit aforesaid, 
ur] has not paid for the said rice, and the plaintiff has wholly lost the same. 

[As in paras , 4 and 5 of Form No 1, and Relief claimed.] 


No. 23. 

POLLUTINQ THE WaTBB UNDER THE PLAINTITP’S LaND. 

(Title.) 

A. B.f the above-named plaintiff, states as follows; — 

1. [The plaintiff is, and at all the times hereinafter mentioned was, possessed of 

^rtain land called and situate in > RRd of a well therein, 

and of Water in the well, and was entitled to the use and benefit of the well and of the 
water therein, and to have certain springs and streams of water which flowed and ran 
into the well to supply the same to flow or run without being fouled or polluted. 

2. On the day of 19 , the defendant 

wrongfully fouled and polluted the well and the water therein and the springs and streams 
•of water which flowed into the well. 

3. In oonsequenoe the water in the well became impure and unfit for domestic 
-and other necessary purposes, and the plaintiff and his family are deprived of the use 
•and benefit of the well and water. 

lAs in paras. 4 and 5 of Form No. 1, and Relief chimed.] 


App. A. 
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Caeeying on a Noxious Manufaotueb. 

(Title.) 

A, B., the above-named plaintiff, states as follows ; — 

!• The plaintiff is, and at all the times hereinafter mentioned was, possessed of 
certain lands called , situate in 

2. Ever since the day of 19 , the 

efendant has wrongfully caused to issue from certain smelting works carried on by the 
e endant large quantities of offensive and unwholesome smoke and other vapours and 

noxious matter, which spread themselves over and upon the said lands, and corrupted 
the air, and settled on the surface of the lands, 

3. Thereby the trees, hedges, herbage and crops of the plaintiff growing on the lands 
were damaged and deteriorated in value, and the cattle and livestock of the plaintiff 
on the lands became unhealthy, and many of them were poisoned and died. 

4. The plaintiff was unable to graze the lands with cattle and sheep as he otherwise 
might have done, and was obliged to move‘;his cattle, sheep and farming-stock therefrom, 
and has been prevented from having so beneficial and healthy a use and occupation 
of the lands as he otherwise would have^^had. 

[Aa in paras. 4 and 5 of Form No. 1, and Relief datmed.'] 

No. 26. 

Obsteuoting a Right of Way. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at the time hereinafter mentioned was, possessed of [a 

house in the village of ]. 

2. He was entitled to a right of way from the [house] over a certain field to a public 
highway and back again from the highway over the field to the house, for himself and 
his servants [with vehicles, or on foot] at ail times of the year. 

3. On the day of 19 , defendant wrongfully 

ob^oted the said way, so that the plaintiff could not pass [with vehicles or on foot, 
or in any manner] along the way [and has ever since wrongfully obstructed the same]. 

4. (State special damage if any.) 

[Aa in paras. 4 and 6 of Form No. 1, and Relief claimed.] 

No. 26. 

Obsteuoting a Highway. 

(Title.) 

1. The defendant wrongfuUy dug a trench and heaped up earth and stones in the 

pubUo highway leading from to so as to obstruct it. 

2. Thereby the plaintiff, while lawfully passing along the said highway, fell over 
the said earth and stones [or into the said trenoh]:and broke his arm, and suffered great 

pain, and was prevented from attending to his business for a long time, and incurred 
expense for medical attendance. 

[As in paras, 4 and 5 of Form No. 1, and Relief claimed.] 

No. 27. 

, Diveeting a Watbe-ooubsb. 

(Title.) 

A. B., the above-named plaintifl, states as follows : 

1. The plaintiff is, and at the time hereinafter mentioned was, possessed of a mill 
situated on a [stream] known aa the , the village of 

distriot of 
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By reeuBon of such possession the plaintiff was entitled to the flow of the stream App« A* 
for working the mill. 

8. On the da-y defendant, by 

cmttlng the bank’of the stream, wrongfully diverted the water thereof, so that leas water 
ran into the plaintiff’s miU . 

4, By reason thereof the plaintiff has been unable to grind more than 
sacks per day, whereas, before the said diversion of water, he was able to grind 
tacks per day. 

in pciras. 4 and 6 of Form No. 1, \and Relief claimed.^ 


No. 28. 


OnSTBUOTING A RiGHT TO USE WATER FOR IRRIGATION. 

(TiOe.) 

A.. B.» the above-named plaintiff, states as follows : 

1. Plaintiff is, and was at the time hereinafter mentioned, possessed ot certain 
lands situate, etc., and entitled to take and use a portion of the water of a certain stream 


for irrigating the said lands. , , , j. 

^ 2. On the . day of 19 . the defendant prevent- 

ed the plaintiff from taking and using the said portion of the said water as aforesaid by 
wrongfully obstructing and diverting the said stream. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 


No. 29. 

Injuries caused by NEGuiaBNOE on a Railroad. 

* (TUle) 

A. B.n theTabove named plaintiff, states as follows):— 

1. On the <i<vyof 19 . the defendant 

were common carriers of passengers by railway between 

2. On that day the plaintiff was a passenger in one of the carriages of the defen- 
dants on the said railway. 

3. While he was such passenger, at a 1 

at or between the station ot and J 

o. lb. ..Id ..Uw.,. »u«d by lb. „gl^n»..d — 

lb.d,f,bd«,f ..t™.!.. wh»,by tb.pl.mM “'“7*, 

broken, his head out, etc., and slate the special carrvinir on his former 

for meAieal attendanee, and is permanently disabled from carrymg on his former 

business as [a salesman]. 

Ms in paras. 4 and 6 of tu rn No. 1, and Relief claimed.] 
rOr thus. --2. On that day the defendants by Ueir servants so ^ 

unskilfully drove and managed an engine and a tram ^carnages ® crowing that 

and along%he defendants’ raUway which the f 

the said engine and train were driven and struck agamst the plamtiff, whereoy, etc, 

t»j>ara.3.] 

No. 30. 

Ikjubies oausbd bv Neomobnt DarviNa. 

{Title.) 

A, B., tlte above-named plaintiff, states as foUows : . 

1. The plaintiff fa a shoe-maker carrying on business at 
defendant is a merohant of 
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App. A. 2. On the day of 19 , the plaintiff was walking 

southwards along Chowringhee, in the city of Calcutta, at about 3 o’clock in the afternoon. 
He was obliged to cross Middleton Street which is a street running into Chowringhee 
at right angles. While he was crossing this street, and just before he could reach the 
foot-pavement on the further side thereof, a carriage of the defendant drawn by two horses 
under the charge and control of the defendant’s servants was negligently, suddenly, 
and without any warning turned at a rapid and dangerous pace out of Middleton Street 
into Chowringhee. The pole of the carriage struck the j^laintiff and knocked him down 
and he was much trampled by the horses. 

3. By the blow and faU and trampling the plaintiff's left arm was broken and he 
was ruised and injured on the side and back, as well as internally, and in consequence 
thereof the plaintiff was for four months ill and in suffering and unable to attend to his 
business, and incurred heavy medical and other expenses, and sustained great loss of 
business and profits. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 

No. 31. 

For Malicious Prosecution. • 

(Title,) 

A. B.f the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant obtained 

a warrant of arrest from [a magistrate of the 

said city, or as the case may he] on a charge of , and the plaintiff 

was arrested thereon, and imprisoned for [days, or houii 

and gave bail in the sum of rupees to obtain his release]. 

2. In so doing the defendant acted maliciously and without reasonable or probable 
cause. 

3. On the day of 19 , the Magistrate dis- 

missed the complaint of the defendant and acquitted the plaintiff. 

4. Many persons, whose names are unknown to the plaintiff, hearing of the arrest, 
and supposing the plaintiff to be a criminal have ceased to do business with him ; or 
in consequence of the said arrest, the plaintiff lost his situation as clerk to one E. F.t 
or in consequence the plaintiff suffered pain of body and mind, and was prevwited from 
transacting his business, and was injured in his credit, and incurred expense in obtaining 
his release from the said imprisonment and in defending himself against the said complaint. 

[As in paras. 4 and 6 of Form No. 1, and Relief claimed.] 


, No. 32. 

Moveables wrongfully detained. 

(Tide.) 

A. B.t the above-named plaintiff, states as follows ; 

1. On the day of 19 , plaintiff owned [or state 

facts showing a right to the possession] the goods mentioned in the schedule hereto annexed 
[or describe the goods], the estimated value of which is rupees. 

2. From that day until the commencement of this suit the defendant has detained 
the same from the plaintiff. 

3. Before the commencement of the suit, to wit on the day 

of ■ 19 , the plaintiff demanded the sane from the defendant, but 

he refused to deliver them. 

[As in paras. 4 and 6 of Form No. 1.] 
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6. The plaintiff claims — 

(1) delivery of the said goods, or rupees, in case delivery cannot ^PP* ^ 

be hod ; 

(2) rupees compensation for the detention thereof, 

• The Schedule. 


No. 33. 

Against a Feadtoulbnt Purchaser and his Transfbrrek with Notice . 

{Title.) 

A. B., the above-named jdaintiff, states os follows : — 

1. On the day of 19 , the defendant G. D. 

for the purpose of inducing the plaintiff to sell him certain goods, represented to the 
plaintiff that [he was solvent, and worth rupees over all 

his liabilities]. 

2. The plaintiff was thereby induced to sell and deliver to O. D. [one hundred 

boxes of tea], the estimated value of which is rupees. 

3. The said representations were false, and were then known by^C. D. to be so 

t or at the time of making the said representations C. D. was insolvent, and knew himself 
to be so]. • 

4. C. D, afterwards transferred the said goods to the defendant E,F. without con- 
sideration [or who had notice of the falsity of the representation]. 

[As in paraa* 4 and 6 of Form No. 1.] 

7. The plaintiff claims — 

(1) delivery of the said goods or rupees in case delivery cannot 

be had ; 

(2) rupees compensation for the detention thereof 


No. 34. 

Rescission of a Contract on the Ground of Mistake. 

{Title.) 

A. B.f the above-named plaintiff, states as follows : — 

I On the day of 19 , the defendant repre- 

sented to the plaintiff that a certain piece of ground belonging to the defendant situated 
at contained [ten bighas]. 

2. The plaintiff was thereby induced to purchase the same at the price of 

rupees in the belief that the said representation was true, and 
signed an agreement of which the original is hereto annexed. But the land has not 
been transferred to him. 

3. On the day of 19 , the plaintiff paid the 

defendant rupees as part of the purchase money. 

4 That the said piece of ground contained in fact only [five bighas]. 

[^As in paras. 4 and 6 of Form No. 1.] 

7. Plaintiff claims — 

Oj rupees, with interest from the day of 19 ; 

(2) that the said agreement be delivered up and cancelled. 


No. 35. 

An Injunction Restraining Waste. 

(TiOe.) 

A. B., the above-named plaintiff, states as follows 

1. The plaintiff is the absolute owner of [describe the properly]. 

2. The defendant is in possession of the same under a lease from the plaintiff. 
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App. A. 3. The defendant has [out down a number of valuable trees, and threatens to out 
down many more for the purpose of sale] without the consent of the plaintiff. 

[As in paras, 4 and 5 of Form No, 1.] 

6. The plaintiff claims that the defendanb be restrained by injunctj^on from com- 
mitting or permitting any further waste on the said premises. 

[Pecuniary compensation may also be claimed,'] 

No. 36. 

Injunction RESTEAiNiNa Nuisance. 

(TUle,) 

A, B,, the above-named plaintiff, states as follows : — - 

1. Plaintiff is, and at all the times hereinafter mentioned was, the 

absolute owner of [the house No. , ‘ Street, Calcutta]. 

2. The defendant is, and at all the said times, was the absolute owner of [a plot 

of ground in the same street ]. 

3. On th^ day of 19 , the defendant erected 

upon his said plot a slaughter-house, and still maintains the same ; and from that day until 
the present time has continually caused cattle to be brought an<j killed there [and hag 
caused the blood and offal to be thrown into the street opposite the said house of the 
plaintiff]. 

4. In consequence the plaintiff has been compelled to abandon the said house and 
has been imable to rent the same. 

[As in paras. 4 and 5 of Form No, 1.] 

The plaintiff claims that the defendant bo restrained by injunction from committing 
or permitting any further nuisance. 


No. 37. 

PuBiiio Nuisance. 

(Title,) 

A, B., the above-named plaintiff, states as follows: — 

1. The defendant haa wrongly heaped up earth and stones on a publio road 
known as Street at so as to obstruct the passage of the 

public along the same and threatens and intends, unless restrained from so doing, to 
continue and repeat the said wrongful act. 

t.*'/^^*** plaintiff has obtained the consent in writing of the Advocate-General [or 
of the CoUector or other officer appointed in this behalf] to the institution of this suit. 
lAs in paras. 4 and 5 of Form No, 1 .] 

The plaintiff olaims — 

th. »rtb „d “ 

T No, 38. 

IKJUKOTION AGAINST THB DlVBBSION OF A WaTHB-OOUESB. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

[As in Form No, 27,] 

The plaintiff claims that the defendant be refltr«.in.^ k i as , 
the water as aforesaid. tramed by mjunotion from diverting 
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No. 39. App*^ A. 

Bqstobatxok of Moveable Peopbbty threatened wits destruction 

AND FOR AN INJUNCTION. 

(Title.) 

\A. B., the above-named plaintiff, states as follows : — 

1 . Plaintiff j(8, and at all times hereinafter mentioned wets, the owner of a portrait 
of his grand-fathejf [which was executed by an eminent painter], and of which no dupli- 
cate exists [or state any facts showing that the ^property is of a kind that cannot be replaced 
by moneys 

2. On the day of 19 , he deposited the 

same for safe keeping with the defendant. 

3. On the day of 19 , he demanded 

the same from the defendant and offered to pay all reasonable charges for the storage 
of the same. 

4. The defendant refuses to deliver the same to the plaintiff and threatens to con- 
ceal, dispose of, cut or injure the same if required to deliver it up. 

5. No pecuniary compensation would be an adequate compensation \o the plaintiff 

for the loss of the [painting]. 

• [Aa in paras. 4 and 6 of Form No. 1.] 

8 The plaintiff claims — 

(1) that the defendant be restrained by injunction from disposing of, injuring 

or concealing the said [painting] ; 

(2) that he be compelled to deliver the same to the plaintiff. 

^ No. 40. 

Interpleader. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. Before the date of the claims hereinafter mentioned O. U. deposited with the 

plaintiff {describe the property ] for [safe-keeping]. 

2. The defendant C. D. claims the same [under an alleged assignment thereof to 
him from Q. H.\ 

3. The defendant E. F. also claims the same [under an order of O. H. transferrmg 
the same to him]. 

4. The plaintiff is ignorant of the respective rights of the defendants. 

5. He has no claim upon the said property other than for charges and costs, and 
« ready and willing to deliver it to such persons as the Court shall direct. 

6. The suit is not brought by collusion with either of the defendants. 

[As in paras. 4 and 5 of Form No. 1.] 

9. The plaintiff claims — 

(1) That the defendants be restrained, by injimction, from taking any pro- 

ceedings against the plaintiff in relation thereto ; 

(2) that they bo required to interplead together concerning their claims to 

the said property ; 

[ (3) that some person be authorised to receive the said property pending sue 

litigation.] . . . j. t. 

U ) that upon deUvering the same to such [person] the plaintiff be discharged 
rom aU liability to either of the defendants in relation thereto. 


S7 
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App. A. No. 41. 

ADMUfflSTEAlhoN BY CeBDITOE ON BEHALF OF HIMSELF AND ALL OTB[BB 

Cebditoes. 

(TiUe,) 

A, B., the above-named plaintiff, states as follows : — 

1. £}, late of , was at the time of his death, and his estate 

still is, indebted to the plaintiff in the sum of [here insert nature 

of debt and security ^ if any], 

2. E, F, died on or about the day of 

By his last will, dated the day "of ' , he 

appointed O, D. his executor [or revised his estate in trust, eto., or died intestate cw the 
case may be]. 

3. The will was proved by G. D. [or letters of administration were granted, etc.] 

4. The defendant heia possessed himself of the moveable [and immoveable or the 
proobeds of the immoveable] property of E, F., and has not paid the plaintiff his debt, 

[As in pa/ras^ 4 and 5 of Form No, 1.] 

7. The plaintiff claims that an account may be taken of the moveable [and im- 
moveable] property of F. deoeased, and that the same may be administered under , 
the decree of the Courti 

' < 

No. 42. 

AdMINISTEATION by SpBOIFIO XiBQATBB. 

1 (Title.) ^ 

[AUer Form No. 41 thys"] — 

paragraph 1 and commence paragraph' 2y E. F., late of , died oh 

or dfcout the day of . By his last will, dated th^ 

li© appointed C. D. his executor, and bequeathed to the 
plaintiff [here state the specific legacy]. 

' For paragraph 4 substitute — 

The defendant is in possession of the moveable property of E. F, and, amongst 
other things, of the said [here name the subject of the specific beguest]. 

For the commencement of paragraph 7 substitute — 

The plaintiff claims that the defendant may be ordered to deliver to him the sand 
[here name the subject of the specific bequest], or that, eto. 


No. 43. ^ 

Apbiinisteation by Pboijniaby Leqateb. 

(Title.) 

[Alter Form No. 'll 

[Omit paragraph 1 and substitute for paragraph 2] E. F., late of 
died on or abont^ the - day of . By his last, 

.will, dated the day of - , he appointed O. D. his 

executor, and^bequeathed to the plaintiff a legacy of rupees. 

, * * Iri portagnaph 4 svbstittUe “ legacy ” for “ debt ** 

Another form, 

. (Title.) 

, E, F., the above-named plaintiff, states follows 

1. u4. B. of in the \ died on the day of . By his 

last will, dated the day of , he appointed the defendant and Jf. N. 

[who died in, the tMtator’8 lifetime] ^ executors, and bequeath^ his property, whether 
moveable or iiamoveable, to his exeodtors in trust, to pay the rents and inoome thereof 
to the plaintifl forihis^e); and after his deoeaso, and in default of his having a son who 
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should attain twenty-one, or a daughter who should attain that age or marry, upon tiwt App« A. 

as to his immoveable property for the person who would be the l^stator’s heir-at-law, 

and as to his moveable property for the persons who would be the testator’s next-of-kin 

if he had died intei^te at the time of the death of the plaintiff, and such failure of 

his issue as aforesaid. 

2. The will wlas proved by the defendant on the day of . The 

plaintiff has not been married. 

3. The testator was at his death entitled to moveable and immoveable property | 
the defendant eiHfced- into the receipt of the rents of the immoveable property and 
got in the moveable I)roperty ; he has sold some part of the immoveable property. 

lAa in paras, 4 and 5 of Form No, 1.] 

6. The plaintiff claims — 

(1) to have the moveable and immoveable property of A. B. administered 

in this Court, and for that purpose to have all proper directions given 
and accounts taken ; 

(2) such further or other relief as the nature of the case may require. 

- No. 44. 

Execution of Trusts. 

• . (^Tidc.) 

* A. B., the ahove-named pVahvtiff, states as loWows *, 

1 He ia one oi tbe trustees under an instrument oi settlement bearing 

date on or about the day o£ made upon the marriage of 

R F. and Q. B., the father and mother of the defendant [or an instrument of transfer 
of the estate and effects of E. F. for the benefit of C. D. the defendant, and the^ther , 

creditors burden of the said trust, and is in po^ssion 

of [or of the proceeds of] the moveable and immoveable property transferred by the said 

instrument^ claims to be entitled to a beneffcial interest under the instrument. 

[As in paras, 4 and 5 of Form No, 1.] 

6. The plaintiff is desirous to account for all the rents and profits of the said 
immoveable property [and the proceeds of the Bale of the said or o 
immoveable property, or moveab'e, or the proceeds of the sale o > ^ P ’ 

moveable property, or the profits accruing to the plamtiff as such trustee m t^e exwu- 
"n ofVsaid and he prays that the Court wiU take the ^ 

trust, and also that the whole of the said trust estate may be interested in 

for the benefit of C. D., the dbtendant, and all other persons wh y 

suchti^tmim to theprelno^ of C. />., and such other ^ns somterested as 

. the Court may direct or that C. D. may show good cause mutandis* 

[N.B.-lFJlere themil is by a beneficiary, the platrU may be modeikd, mutatis mutandis 

on the plaint by a legate e.‘\ 

No. 45. 

Fobbolosubb OB Sale. 

(Ttele.) 

A. B., the above-named plaintiff, states as foUows 

1. The plaintiff is mortgagee of lands belonging to the defendant. 

2. The foUowing^are the particulars of the mortgage : 

(а) (date) ; . i . 

(б) (names of mortgagor and mortgagee) ; 

(c) (Bum secured) ; 
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((2) (rate o| interest) ; 

(c) (property subject to mortgage) ; 

(/) (amount now due) ; . t • 

(ff) (if the plaintiff*a title is derivative, state shortly the transfers or devolviton 

under which he claims). 

(If the plaintiff is mortgagee in possession, add) 

The plaintiff took possession of the mortgaged property on the day 

and is ready to account as mortgagee in possession from that time. 
The plaintiff claims — 

(1) payment, or in default [sale or] foreclosure [and possession] ; 

[Where Order 34, rule 6 applies.'] 

(2) in case the proceeds of the sale are found to be insufficient to pay the 
amount due to the plaintiff, then that liberty be reserved to the plaintiff 
to apply for a decree for the balance. 

No. 46. 

Redumption. 

(Title.) 

A. B,, the above-named plaintiff, states as follows : — 

1. The plaintiff is mortgagor of lands of which the defendant is mortgagee. 

. The following are the particulars of the mortgage : — 

(а) (date) ; 

(б) (names of mortgagor and mortgagee) ; 

(c) (sum secured) ; 

^ (d) (rate of interest) ; 

(e) (property subject to mortgage) ; 

(If the plaintiffs title is derivative, state shortly the transfers or devolution 
under which he claims), 

(If the defendant is mortgagee in possession, add) 

3, The defendant has taken possession [or has received the rents] of the mort- 
gaged property. 

[.4s in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims to redeem the said property and to have the same re-con- 
veyed to him [and to have possession thereof]. 

No. 47. 

Spboifio Pbrfobmanob (No. 1). 

(Title.) 

A. B., the above-named plaintiff, states as follows 

1, By an agreement, dated the day of and signed 

by the defendant, he contracted to buy of [or sell to] the plaintiff’s certain immoveable 
property therein described and referred to, for the sum of rupees. 

2, The plaintiff has applied to the defendant specifically to perform the agreement 

on his part, but the defendant has not done so. ^ 

3, The plaintiff has been and still is ready and willing specifically to perform the 
agreement on his part of which the defendant hsis had notice. 

[As in paras. 4 and 5 of Form No. 1.] 

6. Kie .plaiutiff claims that the Court will order the defendant specifically to pepi. 
form the agroepient and to do all acts necessary to put the plaintiff in, full possession 
of the said property [or to accept a transfer and possession of the said property] and 
to pay the costa of ^the suit. 
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No. 48. App. A. 

Spxomo PURFORMAKOB (No. 2). 

(Title.) 

A. B,, the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant 

entered int an agreement in writing, and the original document is hereto annexed. 

The defendant was absolutely entitled to the immoveable property described in the 
agreement. ^ 

2. On the day of 19 , the plaintiff 

tendered rupees to the defendant, and demanded a transfer of the said 

property by a sufficient instrument. 

3. On the “ day of 19 , the 

plaintiff again demanded suoh transfer [or the defendant refused to transfer the same 
to the plaintiff]. 

4. The defendant has not executed any instrument of transfer. 

6. The plaintiff is still ready and willing to pay the purchase money of the said 
property to the defendant. 

• lAa in paraa. 4 and 6 of Form No. 1.] 

8. The plaintiff claims — 

(1) that the defendant transfers the said property to the plaintiff by a suffi- 

cient instrument [foUomng the terms of the agreement]; 

(2) rupees compensation for withholding the same. 

No, 49. 

Partnership. 

(Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1. He and C. D. the defendant, have been for years [or 

months] past carrying on business together under articles of partnership in writing 
[or under a deed, or under a verbal agreement]. 

2. Several disputes and differences have arisen between the plaintiff and defendant 
as such partners whereby it has become impossible to carry on the business in partner- 
ship with advantage to the partners. [Or the defendant has committed the follow" 
ing breaches of the partnership articles ; — 

( 1 ) 

( 2 ) 

(3) 

[As in paras. 4 and 5 of Form No. 1.] 

5. The plaintiff claims — 

(1) dissolution of the partnership ; 

(2) that acoounta be taken ; 

(3) that a receiver be appointed. 

(N.B . — In suits for the winding-up of any partnership, omit the claim for dissolution 
and instead insert a paragraph stating the facts of the partnership having been dissolved.) 

(4) Written Statements. 

Oeneral defences. 

Denial. The defendant denies that (set out facts). 

The defendant does not admit that (set out facts). 

The defendant admits that but says that 
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Limltatioii. 


Jurisdiotion. 


Inaolvenoy. 


Minority. 

Payment Into Court. 


Performance remitted. 
Besoisaion. 

Rm judicata. 

Estoppel. 

Ground of defence subsequent 
to institution of suit. 


The defendant denies that he is a partner in the defen- 
dant firm of 

The defendant denies that he made the oontiraot 
alleged or any contract with the plaintiff. 

The defendant denies that he contracted with the 
plaintiffs as alleged or at all. 

The defendant admits assets but not the plaintiff’s 
claim. 

The defendant denies that the plaintiff sold to him the 
goods mentioned in the plaint or any of them. 

The suit is barred by article or article of 

the second schedule to the Indian Limitation 
Act, 1908. 

The Court has no jurisdiction to hear the suit on the 
ground that {set forth the grounds). 

On the day of a diamond 

ring was delivered by the defendant to and accepted 
by the plaintiff in discharge of the alleged cause of 
action. 

The defendant has been adjudged an insolvent. 

The plaintiff before the institution of the suit was 
adjudged an insolvent and the right to sue vested 
in the receiver. 

The defendant was a minor at the time of making the 
alleged contract. 

The defendant as to the whole claim (or as to Rs. 
part of the money claimed, or as the case may he) has 
paid into Court Ra. and says that this 

sum is enough to satisfy the plaintiff’s claim (or the 
part aforosaid). 

The performance of the promise alleged vros remitted 

<>he (date). 

The contract was rescinded by agreement between the 
plaintiff and defendant. 

The plaintiff’s claim is barred by the decree in suit {give 
the reference). 

The plaintiff is estopped from denying the truth of 
{insert statement as to which estopped is claimed) 
because {here state the facts rdied on as creating 
the estoppel). 

Since the institution of the suit, that is to say, on the 
day of {set out facts 


No. 1. 

Bbfbncb ht suits fob (loons sold and delivbbbd. 

1. The defendant did not order the goods. 

2. The ^ods were not delivered to the defendant. 
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The price was not Rs. 


Except as to Rs. 


, same as 


7 The defendant [or A. B., the defendant's agent] satisfied the claim by pay- 
ment before suit to the plaintiff [or to O. D. the plaintifl's agent] on the 
day of 19 . 

8. The defendant satisfied the claim by payment after suit to the plamtiB on 

the day of 1® 

No. 2. 

Defence in suits on Bonds. 

1 The bond is not the defendant’s bond. 

2. The defendant made payment to the plaintiff on the day according to the 

condition of the bond. 4... j and 

3. The defendant made payment to the plaintiff after the day named 

before suit of the principal and interest mentioned in the bond. 

No. 3. 

Defence in suits on Gitaeantbes. 

1. The principal satisfied the claim by payment before suit. 

2. The defendant was released by the plaintiff giving time to the pnncipa 
in pursuance of a binding agreement. 

No. 4. 

Defence in any suit for Debt. 

1. As to Rs. 200 of the money claimed, the defendant is entitled to set o or goo s 
sold and delivered by the defendant to the plaintiff. 

Particulars are as follows : — 

160 

1907, January 26th 

„ February 1st 


2. As to the whole [or as to Rs. . part of the money the 

dofanditnfc made tender before suit of Rs^ . and has pai e sam 

DBFBNOB IK SUITS FOB IN JUBIBS '’oAUSBD BY NbO mOBNT DRIVING. 

1. The defendant denies that the carriage mentioned m t e P “ ^ 

defendant's carriage, and that it was under the charge or control of the defenton ^ 

and horses ; and the person under whose charge and control the said carnage was. w 

the servant of the said , . t Middleton 

2. The defendant does not admit that the said carnage jras dancerous pace, 

street, either negUgentty. suddenly ofreasoLble 

3. The defendant says the plamtiif might and oo , y -voided onv colli- 

care and diligence, have seen the said carriage approaohmg him, 

r* Tt defendant doe, not admit the statements contained in the tUrd paragraph 
of -the plaint. 
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App. A. No. 6. 

Dbpbnob in all suits fob Wrongs. 

1. Denial of the several oota [or matters] complained of. 

No. 7. 

Dbfbnob in suits fob Detention of Gk)OD8. 

1. The goods were not the property of the plaintiff. 

2, The goods were detained for a lien to which the defendant was entitled. 
Particulars are as follows : — 

1907, May 3rd. To carriage of the goods claimed from Delhi to Calcntta : — 
45 maonds at Rs. 2 per maund . . ... ... . . Rs« 

No. 8. 

Defence in suits fob Infringement of Copybight. 

1. The plaintiff is not the author (assignee, etc,) 

2. The book was not registered. 

3. The defendant did not i nfring e. 

No. 9. 

Defence in suits fob Infringement of Trade Mark. 

1. The trade mark is not the plaintiff's. 

2. The alleged trade mark is not a trade mark. 

3. The defendant did not infringe. 

No. 10. 

Defences in suits relating to nuisances. 

1. The plaintiff's lights are not ancient (or deny his other alleged prescriptive 
rights). 

2. The plaintiff's lights will not be materially interfered with by the defendant's 
buildings. 

3. The defendant denies that he or his servants pollute the water [or do what is 
complained of]. 

[// the defendant claims the right by prescription or otherwise to do what is complained 
cf, he must say so, and must state the grounds of the claim, i.e., whether by prescription, 
grant or whaL] 

4. The plaintiff has been guilty of aches, of which the following are particulars : — 

1870. Plaintiff’s mill began to work, 

1871. Plaintiff came into possession. 

1883. First complaint. 

5. As to the plaintiff's claim for damages the defendant will rely on the above 
grounds pf defence, and says that the acts complained of have not produced any damage 
to the plaintiff. [// other grounds are relied on, they must be stated, e.g., limitatum as to 
past damage.} 

' No. 11. 

Defence to suit for Fobbolosube. 

1. The defendant did not execute the mortgage. 

2. The mortgage was not transferred to the plaintiff (if more than one transfer is 
alleged^ say which is denied). 

8* The suit is barred by article 
the Indian limitation Act, 1877. 


of the second schedule to 
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The following payments have been made, viz.;- 


{Itiseri dcUB). 600 

{Insert dcUe), — — “ 

6. The plaintiff took possession on the 
and has received the rents ever since. 

6. The plaintiff released the debt on the of 

7. The defendant transferred all hia interest to A. B. by a document, dated 

No. 12. 

Defence to suit fob. Redemption. 

1. The plaintiff’s right to redeem is barred by article 
second schedule to the Indian Limitation Act, 1877. 

2. The plaintiff transferred all interest in the property to A. B. 

3. The defendant, by a document dated the day of 

transferred all his interest in the mortgage-debt and property comprised in the mortgage 

4. The defendemt never took possession of the mortgaged property, or received 
the rents thereof. 

(If the defendant admits possession for a time only, he should state the time, a y 

possession beyond whot he admits,) 

No. 13. 

Defence to suit for Specific Performance. 

1 The defendant did not enter into the agreement. 

2 A. B. was not the agent of the defendant (if alleged by plaxrihff). 

3. The plaintiff has not performed the following conditions-fCondidons). 

4 The defendants did not — (alleged acts of part performance). j.f„_ 

i S' p..taUr. U. th. to bo .old b, not ...h «. th. dol... 

dant is bound to accept by reasons of the following matter--(Stolc 

6. The agreement is uncertain in the following respects— (Stofc them). 

7 for) The plaintiff has been guilty of delay ; , , 

8. (or) The plaintiff has been guilty of fraud (or misrepresentation). 

9. (or) The agreement is unfair. 

10 (or) The agreement was entered into by mistake. 

11. The following are particulars of (7), (8). (9), (10) as ths 

The agreement was rescinded under Conditions of Sale, No. U (or by mutual 

where damages are dmmed 
releasef fraud, etc,) 

No. 14. 

DnrsNon w Administbation sorr by Pboubtaby Lboatbiii. 

1. A. B:s will contained a charge of debts : he died 
Ms death to some immoveable property some moveable property 

^u“h*t^'^eJ^t got in. and which placed the net sum of Ra. 
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App* A. defendant applied the whole of the said sums and the sum of Rs, 

which the defendant received from rents of the immoveable property in the pfty” 
ment of the funeral and testamentarj escpenses and some of the debts of the testator, 

3, The defendant made up his accounts, and sent a copy thereof to the plaintiff 

on the day of 13 » and offered the plain- 

tiff free access to the vouchers to verify such accounts, but he declined to avail himself 
of the defendant’s offer, 

4. The defendant submits that the plaintiff ought to pay the costs of this suit. 


No. 15. 

Pbobatb of will in solemn form. 

1. The said will and codicil of the deceased were not duly executed according to 
the provisions of the Indian Succession Act, 1866 [or of the Hindu Wills Act, 1870]. 

2. The deceased at the time the said will and codicil respectively purport to have 
been executed, was not of sound mind, memory and understanding, 

3. The execution of the said will and codicil was obtained by the undue influence 

of the plaintiff [and others acting with him whose names are at present unknown to the 
defendant]. ’ 

4. The execution of the said will and codicil was obtained by the fraud of the 
plaintiff, such fraud, so far as is within the defendant’s present knowledge, being 
[sUUe the nature of the fraud]. 

5. The deceased at the time of the execution of the said will and codicil did not 
know and approve of the contents thereof [or of the contents of the residuary clause 
in the said will, a$ the case may be], 

6. The deceased made his true last will, dated the Ist January, 1873, and thereby 
appointed the defendant sole executor thereof. 

The defendant claims : — 

(1) that the Court will pronounce against the said will and codicil propounded 

by the plaintiff : 

(2) that the Court will decree probate of the will of the deceased, dated the 

1st January, 1873, in solemn form of law. 


^ No. 16. 

Pabtioulabs. (0. 6, r. 5.) 

{Title of suit,) 

The following are the particulars of {here state the matters in respect of which parti- 
culars have been ordered) delivered pursuant to the order 
Particulars, of the of 

{Here set out the particulars ordered in paragraphs if necessary,) 
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No. 1. 

SUMMOKS FOB DISPOSAL OF StTIT. (0. 5, FT. 1, 5.) 

(Title.) 

To 

[JVame, description and place of residence.] 

Whbrbas 

has instituted a suit against you for 

you are hereby summoned to appear in this Court in person or by a pleader duly in- 
structed, and able to answer all material questions relating to the suit, or who shall be 
aooompanied by some person able to answer all such questions, on the 
<^y of 19 , at o’clock in the noon, to answer 

the claim ; and as the day fixed for your appearance is appointed for the final disposal 
of the suit, you must be prepared to produce on that day all the witnesses upon 
whose evidence and all the documents upon which you intend to rely in support of your 
defence. 

Take notice that, in default of your appearance on the day before mentioned, the 
suit will be heard and determined in your absence. 

GrvBN under my hand and the seal of the Court, this 
day of 19 

Judge. 

Notice. — 1. Should you apprehend your witnesses will not attend of their own accord, 
you can have a summons from this Court to compel the attendance 
of any witness, and the production of any document that you have a 
right to call upon the witness to produce, on applying to the Court and 
• on depositing the necessary expenses. 

2. If you admit the claim, you should pay the money into Court together 
with the costs of the suit, to avoid execution of the decree which may 
be against your person or property, or both. 

No. 2. 

Summons fob Settlement of Issues. (0, 5, rr. 1, 5.) 

(Title.) 

[Name, description and place of residence.] 

Whereas 

has instituted a suit against you for 

you are hereby summoned to appear in the Court in person, or by a pleader duly 
instructed, and able to answer all material questions relating to the suit, or who 
shall bo aooompanied by some person able to answer all such questions, on the 
day of 19 , at o’clock in the noon, to answer the claim ; 

and you are directed to produce on that day all the documents upon which you intend 
to rely in support of your defence. 

Take notice that, in default of your appearance on the day before mentioned, the 
suit will be heard and determined in your absence. 

QryEN under my hand and the seal of the Court, this 
day of 19 


Judge. 
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Forms of Process. 

App. B. Hotiob.— * 1. Should you apprehend your witnesses will not attend of their own aooord. 

'you can have a summons from this Court to compel the attendance 
of any witne^ and the production of any document that you have a 
right to call on. the witness to produce, on applying to the Court and 
on depositing the necessary expenses. 

2. If you admit the claim, you should pay the money into Court together 
with the costs of the suit, to avoid execution of the decree which may 
be against your person or property or both. 

No. 3. 

Summons to appear in person. (0. 5, r. 3.) 

(Title.) 

To 

[Name, description and place of residence."] 

Whereas 

has instituted a suit against you for 

you are hereby summoned to appear in this Court in person on the 
day of 19 , at o’clock in the noon 

to answer the claim ; and you are directed to produce on that df-y all the documents 
upon which you intend to rely in support of your defence. 

Take notice that, in default of your appearance on the day before mentioned, 
the suit will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this 
day of 19 

Judge. 


To 


No. 4. 

Summons in Summary Suit on Negotiable Instrument. 

(Title.) 


(O. 37, r. 2.) 


[Name, description and place of residence.] 

Whereas 

has instituted a suit against you under Order XXXVII of the Code of Civil Procedure, 
1908, for Rs. , balance of principal and interest due to him as the 

of a of which a copy is hereto annexed, you are hereby summoned 

to obtain leave from the Court within ten days from the service hereof to appear and 
defend the suit, and within such time to cause an appearance to be entered for you.' 
In default whereof the plaintid will be entitled at any time after the expiration of such 
ten days to obtain a decree for any sum , not exceeding the sum of Bs. and 

the sum of Rs. for costs. 

Leave to appear may be obtained on an application to the Court supported by 
affidavit or declaration showing that there is a defence to the suit on the merits, or 
that it is reasonable that you should be allowed to appear ii^the suit. 

Given under my hand and the, seal of the Court, this day 

of 19 


Judge. 


To 


No. 5. 

None® TO Person who, tbcb Court considers, should be added 
as Oo-PLAiNTirF. (O. 1, r. 10.) 

(TiOe.) 


[Name, descri^um and place of residence.] 

Whbbeaj^ 

instituted the above suit against 


has 

for 
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Forms ol Process. 

and whereas it appears necessary that you should be 
added as a plaintiff in the said suit in order to enable the Court effectually and completely 
to adjudicate upon and settle all the questions involved 

Take notice that you should on or before day of 

19 , signify to this Court whether you consent to be so added. 

Given under my hand and the seal of the Court, this 
day of 19 . 

* Jvdge. 


To 


No. 0. 

Summons to Legal Rbpbesentativb of a deceased Defendant. 

(0. 22, r. 4.) 

{Title.) 


Whereas the plaintiff instituted a suit in this Court on the 

day of 19 , against the defendant 

who has since deceased, and whereas the said plaintiff has made an application to this 
Court alleging that you are the legal representative'of the said 
deceased, and desiring that you be made the defendant in his stead : 

You are hereby* summoned to attend in this Court on the day of 

19 , at A.M. to defend the said suit, and, in 

default of your appearance on the day specified, the said suit will be heard and deter - 
mined in your absence. 

Given under my hand and the seal of the Court, this 
day of 19 

Judge. 


No. 7. 

Order fob Transmission of Summons for Service in the 
Jurisdiction of another Court. (O. 5, r. 21.) 
(Title,) 

Whereas it is stated that 


defendar^ in the above suit is at present residing in 
-witness 

ordered that a summons returnable on the 

19 , be forwarded to the 

defendant 
wltneas 


day of 


It is 


Court of 


for service on the said 

oeeding. 

The Court-fee of 

has been realized in this Court in stamps. 

Dated . 19 


with a duplicate of this pro- 


chargeable in respect to the summon'-* 


Judge. 


To 


No. 8. 

Order for Transmission of Summons to be served 
ON A Prisoner. (0. 5, r. 24.) 

(Title.) 


The Superintendent of the Jail at 

Under the provisions of Order V, rule 24, of the Code of Gvil Procedure, 1908, a 

summons in duplicate is herewith forwarded for service on the defendant 

a prisoner in jail. You are requested 
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Porifeis of Process. 

App. B. to cause a copy of the said summons to be served upon the said defendant and to return 
the original to the Court signed by the said defendant, with a statement of service endors- 
ed thereon by you. 

Judge, 


To 


No. 9. 

Obdbr fob Transmission of Summons to bb served on a Public 
Servant or Soldier, (0. 6, rr. 27, 28.) 

(Title,) 


Under the provisions of Order V, rule 27 (or 28, as the case may be), of the Code of 
Civil Procedure, 1908, a summons in duplicate is herewith forwarded for service on the 
defendant who is stated 

to be serving under you. You are requested to cause a copy of the said summons to be 
served upon the said defendant and to return the original to this Court signed by the 
said defendant, with a statement of service endorsed thereon by you. 

Judge. 


No. 10. 

To ACCOMPANY RETURNS OF SUMMONS OF ANOTHER CoURT. (Of 5+ r. 23.) 

(Title.) 

Read proceeding from the forwarding 

for service on 

in suit No. of 19 

of that Court. 

Read Serving Officer’s endorsement stating that the 
and proof of the above having been duly taken by me on the oath of and 

it is ordered that the 

be returned to the 

with a copy of this proceeding. 

Judgci 

Note , — ^This form will be applicable to process other than summons, the service of 
which may have to be effected in the same manner. 

Alterations made in this Form by the High Court of Bombay. — See 
Appendix III below, rule 4. 


No. 11. 

Affidavit of Process-server to accompany Return 
OF A Summons or Notice. (O. 6, r. 18.) 

(Title,) 

The Affidavit of son of 

I 

and say as follows : — 

(1) I am a process-server of this Court 

(2) On the ' day of 

I received a issued by the Court of 


make oath 
affirm 


19 


(3) The said 


day of 


in Suit No. 

of 19 in the said Court, dated the 

19 for service on 

was at the time 


personally known to me, and I served the said on on the 

notice nor 
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day of 19 at about o'clock App* B. 

on the noon at by tendering a copy thereof to 

and requiring ^ signature to the original 
(a) 

(fr) 

(а) Here state whether the persons served signed or refused to sign the process, 

and in whose presence. 

(б) Signature of process-server. 

or, 

(3) The said not being personally known to me 

accompanied to 

and pointed out to me a person whom he stated to bo the said 

, and I served the said on on the day of 

notice her ^ 

19 at about o’clock in the noon at by 

tendering a copy thereof to and requiring ^ signature to the original 

(a) 

(b) 

(а) Here state whether the person served signed or refused to sign the process, 

and in whose presence. 

(б) Signature of process-server. 

or, 

(3) 1 he said and the house in which ho ordinarily resides being 

personally known to me, I went to the said house in 

and there on the day of 19 , at 

about o’clock in the noon, I did not find the said 

(a) 

(^») 

(a) Enter fully and exactly the manner in which process was served with special 
• reference to Order 6, rules 15 and 17. 

6) Signature of process-server, 

or, 

(3) One accompanied me to 

and there pointed out to me which he said was the house 

which ordinarily resides. I did not find the said there. 

(«) 

( 6 ) 

(а) Enter fully and exactly the manner in which the process was served, with 

special reference to Order 6, rules 15 and 17. 

(б) Signature of process-server. 

or, 

If substituted service has been ordered f stale fully and exactly the ^nanner in which the 
summons was served with special reference to the terms of the order for substituted service. 

^ ^orn V before me this day 

Affirmed . 

of 19 

Empowered under section 139 of the Cod« 
of Civil Procedure to administer the oath to 
deponents. 


Alterations made in this Form by the Chief Court of the Punjab 
under Section laa — See Appendix V below. 
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App. B* 


No. 12. 

Notice to Defendant. (0. 9, r. 6.) 

{Title.) 

Name, description and place of residence.) 

To ' . j 

Whbbeas th's day was dxed for the hearing of the above suit and a summons was 
issued to you and the plaintiff has appeared in this Court and you did not so appear 
but from the return of the Nazir it has bean proved to the satis action of the Court that 
the said summons was served on you but not in sufficient time to enable you to appear 
and answer on the day fixed in the said summons. 

Notice is hereby given to you that the hearing of the suit is adjourned this day 
and that the , day of 19 is hearing 

of the same ; in default of your appearance on the day last mentioned the suit will be 
heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

• 7 ^ 

Judge. 


No. 13. 

Summons to Witness. (0. 16, rr. 1, 6.) 
(Title.) 


To 

Whereas your attendance is req[uired to 

on behalf of the in the above suit, you are hereby required 

[personally] to appear before this Court on the day of 

19 , at o’clock in the forenoon, and 


to bring with you [or to send to this Court] 

A sum of Rs. , being your travelling and other expenses and 

subsistence allowance for one day, is herewith sent. If you fail to comply with this 
01 der without lawful excuse, you will be subject to the consequences of non-attepdance 
laid down in rule 12 of Order XVI of the Code of Civil Procedure. 

Given under my hand and the seal of the Court, this day of 


19 

Notice. — (1) 


( 2 ) 


Judge. 

If you are summoned only to produce a document and not to give evidence 
you shall be deemed to have complied with the summons if you cause 
such document to be produced in this Court on the day and hour afore- 
said. 

If you are detained beyond the day aforesaid, a sum of Rs. 

will be tendered to you for each day’s attendance beyond the day 
specified. 


No. 14. 


PeOCLAMATION RBQUIBINa ATTENDANCE OP WITNESS. (0. 16, T, 10.) 


To 


(Tiat.) 


Whbbeas it appears from the examination on oath of the serving officer that the 
summoiuf could not be served upon the witness in the manner prescribed by law ; and 
whereas it appears that the evidence of the witness is material, and he absconds and keeps 
out of the way for the purpose of evading the service of the summons : This proclamation 
is, therefore, under rule 10 of Order XVI of the Code of Civil Procedure, 1908, issued 
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requiring the attendance of the witness in this Court on the day of 

19 , at o'clock in the forenoon and from 

day to day until he shall have leave to depart ; and if the witness fails to attend on the 
day and hour aforesaid he will be dealt with according to law. 

Gmar under my hand and the seal of the Court, this day of 

19 

J ridge. 


App. B. 


No. 16. 


Pboolamation BBQTjiRiNa Attbjndancb of Witnhss. (O. 16, r. 10.) 


To 


(Title,) 


Whbbbas it appears from the examination on oath of the serving officer that the 
summons has been duly served upon the witness, and whereas it appears that the evidence 
of the witness is material and he has failed to attend in compliance with such summons: 
This proclamation is therefore, under rule 10 of Order XVI of the Code of Civil Procedures 
1908, issued, requiring the attendance of the witness in this Court on the 
(Jay of 19 , at o’clock in the forenoon, and 

from day to day until he shall have leave to depart ; and if the witness fails to attend on 
the day and hour aforesaid he will be dealt with according to law. 

Gitbic under my hand and the seal of the Court, this day of 


19 


Judge, 


To 


No. 16. 

Warrant of Attachment of Property of Witness. (0. 16, r. 10.) 

(Title,) 


The BailifiE of the Court. 

Whereas the witness cited 

by has not, after the 

expiration of the period limited in the proclamation issued for his attendance, appeared 
m Court ; You are hereby directed to hold under attachment 

property belonging to the said witness to the value of and to 

submit a return, accompanied with an inventory thereof, within days. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 


No. 17. 

Warrant of Arrest of Witness. (0. 16, r. 10.) 

(Title.) 

To 

The BailifE of the Court. 

Whereas has been duly served with a summons but has failed to 

attend [absconds and keeps out of the way for the purpose of avoiding service of a sum- 
mons] ; You are hereby ordered to arrest and bring the said before the Court* 

You are further ordered to return this warrant on or before the 
day of 19 , with an endorsement certifying the day on and 

the manner in which it has been executed or the reason why it has not been executed. 
Given under my hand and the seal of the Court, this day of 19 

• J udge. 


68 
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No. 18 . 

Warrant of Committal. 

(Title.) 


(0. 16, r. 16.) 


The OflScer in charge of the Jail at 

Whereas the plaintiff (or defendant) in the abovenamed suit haa made application 
to his Court that security be taken for the appearance of to give 

evidence (or to produce a document), on the day of 

19 ; and whereas the Court has called upon the said to furnish 

such security, which he has failed to do ; This is to require you to receive the said 
into your custody in the civil prison and to produce him before this Court at 
on the said day and on such other day or days as may be hereafter ordered. 

Given under my hand and the seal of the Court, this day of 19 

Judge- 

Warrant of Committal. (O. 16, r. 18.) 


The Officer in charge of the Jail at * 

Whereas , whose attendance is required before this Court 

in the abovenamed case to give evidence ( or to produce a document), has been arrested 
and brought before the Court in custody; and whereas owing to the absence of the plaintiff 
(or defendant), the said cannot give such evidepce (or produce 

such document) ; and whereas the Court has called upon the said 

to give security for his appearance on the day of 

19 , at which he has failed to do ; This is 

to require you to receive the said into your custody 

the civil prison and produce him before this Court at ^ on the 

day of 19 

Given under my hand and the seal of the Court, this day of . 19 , 

Judge. 
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No. 1. 


Order* eor Delivery of Interrogatories. (0. 11, r. 1.) 
In the Court of 

Civil Suit No. of 19 . 


A. B. 


against 


Plaintiff. 


0. D., E. P. and G. H. . , . . . . . . . , Defendant. 

Upon hearing and upon reading the affidavit of filed 

the day of 19 ; It is ordered that the be at 

liberty to deliver to the interrogatories in writing, and that the 

said do answer the interrogatories as prescribed by Order XT, rule 8, 

and that the costa of»this application be 


% No. 2. 

Interrogatories. (0, 11, r. 4.) 

(Title as in No. 1, supra.) 

Interrogatories on behalf of the above-named [plaintiff or defendant C. D.] for the 
examination of the above-named [defendants E. F. and 0, H. or plaintiff]. 

1. Did not, etc. 

2. Has not, etc. 

etc., etc,, etc. 

[The defendant E. F. is required to ansioer the interrogatories numbered ] 

[The defendant O. H, is required to answer the interrogatories numbered .] 


No. 3. 

Answer to Interrogatories. (O. 11, r. 9.) 

(Title as in No. 1, supra.) 

The answer of the above-named defendant E. F, to the interrogatories for his exami- 
nation by the above-named plaintiff. 

In answer to the said interrogatories, I, the above-named E, F., make oath and say 
as follows ; — , 

2 * [ Enter answers to interrogatories in paragraphs numbered consecutively. 

3. I object to answer the interrogatories numbered on the 

ground that ' [state grounds of objection]. 


No. 4. 

Order for Affidavit as to Documents. (0. 11, r. 12.) 

(Tide as in No. 1, supra.\ 

Upon hearing 

It is ordered that the do within days from the date of 

this ofder, answer on affidavit stating which documents are or have been in his i>osses- 
sion or power relating to the matter in question in this suit and that the costa of this 
application be 
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App. C. 


No. 6. 

Affidavit as to Dooxjmbnts- (O. ll , r. 13.) 

{TiUe 08 in No. 1, supra.) 

I, the above-named defendant, O. D., make oath and say as follows : — 

1. I have in my possession or power the documents relating to the matters in <|^ues- 
tion in this suit set forth in the first and second parts of the first schedule hereto. 

2. I object to produce the said documents set forth in the second part of the first 
schedule hereto {state grounds of objection.'] 

3. I hav e had, but have not now, in my possession or power the documents relating 
to the matters in question inTtlus sAiu set forth in the second schedule hereto. 

4. The last-mentioned documents were last in my possession or power on {state 
when and what has beccmie of them, and in whose possession they now are.] 

6. According to the best of my knowledge, information and belief I have not now 

custody or power or in the possession, custo^ oT power 
of my pleader or agent, or in the possession, custody or power of any other person on 
my behalf, any account book of account, voucher, receipt letter, memorandum, paper 
or writing, or any copy of or extract from any such document, or any other document 
whatsoever, relating to the matters in question in this suit or any of them , or wherein 
any entry haa been made relative to such matters or any of them other than and except 
the documents set forth in the said first and second schedules hereto. 


No. 0. 

Order to produce Documents for Inspection. (O. 11, r. 14. 

(Title as in No. 1, supra.) 

Upon hearing and upon reading the affidavit of filed 

the day of 19 ; It is ordered that the do, at all 

seasonable times, on reasonable notice, produce at , situate 

, the following documents, namely aild that 

bo at liberty to inspect and peruse the documents 
so produced, and to make notes of their contents. In the meantime it is ordered that 
all further proceedings be stayed and that the costs of this application be 


No. 7. 

Notice to produce Documents. (O. 11, r. 16.) 

(Title as in No. 1, supra.) 

Take notice that the {plaintiff or defendant] requires you to produce for his inspection 
the following documents referred to in your [plaint or written statement or affidavit 
dated the day of 19 ]. 

{Describe documents required.] 

' X. Y.,‘ Pleader for the 

To Z., Pleader for the 


No. 8. 

Notice to inspect Documents, (O. 11, r. 17.) 

(Tide as in No. 1, supra.) 

Take notice that you can inspect the documents mentioned In your notice of the 
de»y of 19 {accept the documerUs numbered 
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in that notice] at [insert place of inspection] on Thursday next, the App. C. 

instant, between the hours of 12 and 4 o’olook. 

Or, that the [j^intiff or defendant] objects to giving you inspection of documents 
mentioned in your notice of the day of 19 , 

on the ground that [state the ground] ; — 


No. 9. 

Notice to admit Documents. (0. 12, r. 3.) 

(Title as in No, 1, supra,) 

Take notice that the plaintiff [or defendant] in this suit proposes to adduce in evidence 
the several documents hereunder specified, and that the same may be inspected by the 
defendant [or plaintiff], his pleader or agent, at 

0*1 between the hours of ; and the 

defendant [or plaintiff] is hereby required within forty-eight hours from the last -men. 
tioned hour, to admit that such of the said documents as are specified to be originals 
were respectively written, signed or executed, as they purport respectively to have been ; 
that such as are specified as copies are true copies ; and such documents as are stated 
to have been servec^ sent or delivered were so served, sent or delivered respect! vely» 
saving all just exceptions to the admissibility of all such documents as evidence in 
this suit. 

G. H., pleader [or agent] for plaintiff [or defendant]. 

To B. F,, pleader [or agent] for defendant [or plaintiff], 

[Here describe the documents and specify as to each document whether it is original or a 
copy,] 


No. 10. 

Notice to admit Facts. (O. 12, r. 5.) 

(Title as in No. 1, supra.) 

The defendant [or plaintiff] in this suit, for the purposes of this suit only defendant 
[or plaintiff] to admit for the purposes of this suit only the several facts respectively 
hereunder specified ; and the defendant [or plaintiff] is hereby required, within six days 
from the service of this notice, to admit the said several facts, saving all just exceptions 
to the admissibility of such facts as evidence in this suit. 

G. H., pleader [or a>gent] for plaintiff [or defendant] 
To E. F., pleader [or agent] for defendant [or plaintiff]. 

The foots, the admission of which is required, are — 

1. That M. died on the Ist January, 1890. 

2. That he died intestate. 

3. That N. was his only lawful son. 

4. That O. died on the Ist April, 1896. 

5. That O. was never married. 

No. IL 

Admission of Facts pursuant to Notice. (0. 12, r. 5.) 

(Title as in No. 1, supra.) 

The defendant [or plaintiff] in this suit, for the purposes of this suit only hereby 
admits the several facts respectively hereunder specified, subject to the qualifications 
or limitations, if any, hereunder specified, savings all just exceptional to the admissibility 
of any such facts, or any of them, as evidence in this suit : 
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Provided that this admission is made for the purposes of this suit only and is not 
an admission to be used against the defendant [of plaintiff] on any other occasion or by 
any one other than the plaintiff [or defendant, or party requiring the admission], 

E. F., pleader [or ogeTU] far deJendarU [or plaintiff I 
To G. H. pleader [or agent] for plairUiff [or defendarU], 


Facts admitted. 


Qualifications or limitations, if any, subject 
to which they are admitted. 


1. That M. died on the 1st January, 

1890 

2. That he died intestate 

3. That N. was his lawful son . . 

4. That 0. died 


z. 

3. Bui not that he was his only lawful 


son. 



1 

1890. 


6. That 0. was never married . . 

.. I 5. 


f 


No. 12. 

Notice to Peoduce (general formV (0, 12, r. 8.) 

{Title in No. 1, supra.) 

Take notice that you are hereby required to produce and show to the Court at the 
first hearing of this suit all books, papers, letters, copies of letters and other writings 
and documents in your custody, possession or power containing any entry, memorandum 
or minute relating to the matters in question in this suit, and particularly. 

G. H., pleader [or agent] for plaintiff [ox defendant]. 

To E. F., pleader [or agent] for dejendant [or plaintiff]. 
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No. 1. 


Decree in Original Suit. (0. 20, n. 6, 7.) 
(Title.) 


Claim for 

This suit coming on this day for final disposal before 
presence of for the plaintiff and of 

defendant, it is ordered and decreed that 

sum of Rs. be paid by the to the 

on account of the costs of this suit, with interest thereon at the rate of 
cent, per annum from this date to date of realization. 

Given under my hand and the seal of the Court, this day of 


Capita of Suit. 


in the 
for the 
and that the 

per 


19 

Judge. 


Plaintiff. 


Defendant. 


• 

Rs. 1 

1 

A. 1 

r. 


Kr. 

A. 

P. 

1. Stamp for plaint . . 

1 

1 

t 

i 


Stamp for power 




2, Do. for power . . 

1 



Do. for petition . . 




3. Do. for exhibits . . 



i ! 

Pleader’s fee .. 




4. Pleader’s fee on 

1 

1 

^ I 

1 

Subsistence for wit-' 




Rs 

( 


1 nesses 




r?. Subsistence for 

1 1 


Service of process . . 




witnesses . . 








6. Commissioner’s fee. . 



1 

Commissioner s fee . . 




7. Service of process . . 


i 





Total 



i 

j Total 





No. 2. 

Simple Money Decree. 

(Tiile.^ 


(Section 34.) 


in the 
for the 
the 
per cent. 


Claim for 

This suit coming on this day for final disposal before 
presence of for the plaintiff and of 

defendant, it is ordered that the ^ 

sum of Rs. with interest thereon at the rate of 

per annum from to the date of realization of the said sum and do also 

pay Rb. , the costs of this suit with interest thereon at the rate 

of per cent, per annum from this date to the date of realization. 

Given under my hand and the seal of the Court, this day of 19 

Judge 
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App. D. ^ Costa of Suit. 


Plaintiff. 


Defendant. 


1. Stamp for plaint . , 

2. Do. for power . . 

3. Do. for exhibit . . 
Plea^r'sfee on Rs. ,. 
Subsistence for wit- 
nesses 

Commissioner’s fee . . 
Service of process 

Rs, 

A. 

p. 

Stamp for power 

Do. for petition . . 
Pleader’s fee . . 
Subsistence for wit- 
nesses 

Service of process 
Commissioner’s fee . . 

Rs. 

A. 

p- 

Total 




Total 





No. 3. 

PrBLIMINABY DbCRBE fob rORBOLOSURB. (0. 34, r. 2.) 

mu- . . 

This suit coming on this day, etc. ; It is hereby declared that the amount due to 
the plaintiff on account of principal, interest and costs calculated up to the 
19 , is Rs. ; 

and it is decreed as follows ; — 

(1) That if the defendant pays into Court the amount so declared due on or before 

the said day of . 19 , the plaintiff shall deliver up 

to the defendant, or to such person as he appoints, all documents in his possession or 
power relating to the mortgaged property and shall, if so required, re-transfer the 
property to the defendant free from the mortgage and from all incumbrances created 
by the plaintiff or any person claiming under him. [Where the plaintiff claims by 
derived title add or by those under whom he claims.^ [Where the plaintiff is in possession 
add und shall put the defendant %n possession of the property 

(2) That if such payment is not made on or before the said day 

1® the defendant shall be debarred from all right to redeem 

the property. 

Schedule. 

Description of the mortgaged property. 

No. 4. 

Pebliminaey Deoeeb fob Sale. (0. 34, r. 4.) 

(Title.) 

This suit coming on this day, etc.; It is hereby declared that the amount duo to 
the plaintiff on account of principal, interest and costs calculated up to the 
day of 19 is Rs. and that such 

amount shall carry interest at the rate of per cent, per annum until 

realization ; and it is decreed as follows ; — 

(1) That if the defendant pays into Court the amount so declared due on or before 
the said day of 19 , the plaintiff shall deliver up to the 

defendant, or o such person as he appoints, all documents, n his possession or power 
relating to the mortgaged property, and shall, if so required, re-transfer the property 
to the defendant free from the mortgagee and from all incumbrances created by the 
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plaintiff or any person claiming under him. [Where the plaintiff claims by derived 
title add or those under whom he claims.] [Where the plaintiff is in possession add 
and shall put the defendant in possession of the property^] 

(2) That if such payment is not made on or before the said day 

mortgaged property or a sufficient part thereof be sold 
and that the proceeds of the sale (after defraying thereout the expenses of the sale) be 
paid into Court and applied in payment of what is declared due to the plaintiff as aforesaid 
together with subsequent interest and subsequent cost, and that the balance if any be 
paid to the defendant. 

(3) That if the not proceeds of the sale are insufficient to pay such amount and 
such subsequent interest and costs in full, the plaintiff shall be at liberty to apply tor 
0 personal decree for the amount of the balance. 

Schedule. 

Description of the mortgaged property. 


No. 5. 

Pebliminaby Deorbe for Redemption. (O. 34. r. 7.) 

{Tide.) 

This suit coming on this day, etc. ; It is hereby declared that the amount due to 
the defendant on account of principal, interest and costs calculated up to the 

ot 19 is 

and it is decreed as follows ; — 

(1) That if the plaintiff pays into Court the amount so declared due on or before 

the said day of 19 the defendant 

shall deliver up to the plaintiff, or to such person* as he appoints, all documents in his 
possession or power relating to the mortgaged property, and shall, if so required, re- 
transfer the property to the plaintiff free from the mortgage and from all incumbrances 
created by the defendant or any person claiming under him. [Where the defendant 
claims by derived title add or by those under whom he claims.] [Where the defendant 
is in possession add and shall put the plaintiff in possession of the property.] 

(2) That if such payment is not made on or before the said 

19 , the plaintiff shall be debarred from all rights to 

redeem the property. [If the mortgage is simple or usufructuary substitute the property 
shall he sold*] 

Schedule. 

Description of the mortgaged property. 


No. 0. 

Deorbe foe Forbolosurb. — First Mortoagbe v. Second Mortgagee and 
Mortgagor. — Sdoobssive periods for redemption. 

(TUU.) 

It is hereby declared that the amount due to the plaintiff on account of principal, 
interests and costs calculated up to the day of 

19 (a) is Rs. X, and that on the day of 19 

(b) there will be due to the plaintiff for interest the further sum of Rs. 

making in all Rs. y ; and it is further declared that on the 
day ot 19 (6) there wili be due to the first defendant on account 

of principal, interests and costs Rs. z ; 


Decrees* 
App. D. 
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App. D. and it is decreed as follows ; — 

(1) That if the first defendant pays into Court the said sum of Rs. a; on o 

before the said day of 19 (a) the plaintiff shall 

deliver up, etc. (as in Form No. 3). 

(2) That in default of the first defendant paying the said sum on or before the said 
day he shall be debarred from all right to redeem the property. 

(3) That in case of such foreclosure and if the second defendant pays into Court 

the said sum of Rs. y, on or before the day of 

19 , the plaintiff shall deliver up, etc. (as in Form No. 3). 

(4) That in default of the second defendant paying the said sum on or before the 
said day he shall be debarred from all riglit to redeem the property. 

(6) That in case the first defendant shall redeem the mortgaged property, if the 
> second defendant pays into Court the said sums of Rs. y and Rs. z on or before the 

of 19 (6) the first defendant shall deliver up, etc. (as in 

Form No. 3). 

• (6) That in default of the second defendant paying the said sums on or before 

the said day he shall be debarred from all right to redeem the property. [Whore the 
second defendant is in possession add and shall put th^. first dafendant in possession of 
the property.] 


No. 7. 

Decree for Sale. — First Mortoaoee v. Second Mortgagee and 
Mortgagor. — Owe period for redemption. 

(Title.) 

It is hereby declared that the amount due to the plaintiff on account of principal, 
interest and costs calculated up to the day of 

19 t is Rs. Xt and that on the said day there will be due to the first defendant on 
account of principal, interest and costs Rs. y ; 

and it is decreed aa follows : — 

(1) That if the defendants or either of them pay into Court the said sum of Rs. ;r 

on or before the said day of 19 , the plaintiff 

shall deliver up, etc. (as in Form No. 4). 

(2) That if payment of the said sum is not made on or before the 

day of 19 , the mortgaged property or a 

sufficient part thereof be sold, and that the proceeds of the sale (after defra 3 dng there- 
out the expenses of the sale) be paid into Court to the credit of this suit, and applied, 
first in payment to the plaintiff of the said sum of Rs. x and such subsequent interest 
and costs as may be allowed by the Court ; secondly, in payment to the first defendant • 
of the said sum of Rs. y and such subsequent interest and costs as aforesaid; and that 
the balance, if any, be paid to the second defendant. 

(3) That in case the defendants or either of them shall pay the said sum of Rs. x as 
aforesaid he or they shall be at liberty to apply ^o the Court that UKe plaintiff’s mortgage 
may be kept alive for the benefit of the person making the said payment or otherwise as ho 
or they may be advised. 

(4) That if the net proceeds of the sale are insufficient to pay the said sum of Rs. x 
and such subsequent interest and costs in full the plaintiff shall be at liberty to apply 
for a personal decree for the amount of the balance. 


(а) Insert a day within six months from the date oS decree. 

(б) Insert a day within three months from the date mentioned in (a) 
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No. 8. 

Drorbb fob Salb. — Second Mortgagee v . First Mortgagee and 
Mortgagor. — One period for redemption. 

{Title.) 

[Insert declarations of the amounts duo to the plaintifi Ks. y and to the first 
defendant Rs. a; as in Form No. .] 

And it is decreed as follows : — 

(1) That if the plaintiff or the second defendant pays into Court the said sum of 

Rs. X on or before the said day of 19 , 

the first defendant shall deliver up, etc. (as in Form No. 4). 

(2) That if payment of the said sum is not made on or before the 

day of 19 , the first defendant shall be at liberty to apply that the 

suit be dismissed or for the sale of the mortgaged property ; and in cose he shall apply 
for a sale the mortgaged property or a su(ficiont part thereof shall be sold free from the 
incumbrances of the plaintiff and first defendant, and the proceeds of the sale (after 
defraying thereout the expenses of the sale) shall be paid into Court and applied, first 
in payment to the first defendant of the said sum of Rs. x and such subsequent intCTest 
and costs as may bo allowed by the Court ; secondly, in payment to the plaintiff of the 
said sum of Rs. y aifd such subsequent interest and costs as aforesaid : and that the 
balance, if any, be paid to the second defendant. 

(3) That if the plaintiff shall pay the said sum of Rs. x into Court on or before 

the day of 19 , the second defendant shall be at 

liberty to pay into Court the said sum and the sum of Rs. y on or before the 

day of 19 , and thereupon the plaintiff shall deliver up, etc. 

(os in Form No. 4). 

(4) That if the plaintiff shall pay the said sum as aforesaid but the second defendant 
shall fail to pay the said sums as aforesaid the mortgaged property or a sufficient part- 
thereof shall be sold, and the proceeds of the sale (after defraying thereout the expen- 
ses of the sale) shall be applied in payment to the plaintiff of the said sums of Rs. x and 
Rs. y and such subsequent interest and costs as may bo allowed by the Court, and that 
the balance, if any, be paid to the second defendant. 

(6) That if the net proceeds of the sale are insufficient to pay the said sums, interest 
and costs in full, the plaintiff shall be at liberty to apply for a personal decree for the 
amount of the balance. 


App. p. 


No. 9. 

Dbobbb for Sale — Sub-Mortgagee v . Mortgagee and Mortgagor, the 

AMOUNT OF THE ORIGINAL MORTGAGE EXCEEDING THAT OF THE ^ 
SUB-MORTGAGE. 

(Title,) 

[Insert declarations of the amounts duo to the plaintiff Rs. x and to the first 
defendant Rs. y as in Form No. 7.] 

And it is decreed as follows ; — 

(1) The first defendant and the second defendant shall bo at liberty to pay into 
Court the said sums of Rs. x and Rs. y respectively on or before the 

day of 19 , and upon either of the said payments being made the 

plaintiff shall deliver up, etc. (as in Form No. 4), and thereupon the sum of Rs. x shall 
be paid to 'the plaintiff. 

(2) In the event of payment by the second defendant as aforesaid the first 
defendant shall also deliver up, etc. (as in Form No. 4), and thereupon the residue (after 
payment to the plaintiff as aforesaid) shall be paid to the first defendant. 
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App. D. (8) In default of pa3mient by the first and second defendants as aforesaid the 

mortgaged property or a sufficient part thereof shall be sold, and the proceeds of the sale 
(after deducting thereout the expenses of the sale) shall be paid into Court and applied 
first in payment to the plaintiff of the said sum of Rs. x and such subsequent interest 
and costs as may be allowed by the Court (but so that the aggregate amount of principal 
and interest shall not exceed the amount of principal and interest due to the 
first defendant) ; secondly, in payment to the first defendant of the excess of Ra. y over 
Ha. X and such subsequent interest and costs as aforesaid ; and that the balance, if 
any, be paid to the second defendant. 

(4) In the event of payment by the first defendant and in default of payment by 
the second defendant as aforesaid, the first defendant shall be at liberty to apply for 
thb sale of the mortgaged property, and thereupon the same or a sufficient part thereof 
shall be sold, and the net sale proceeds shall be applied in payment to the first defen " 
dant of the said sum of Rs. y and such further interest and costs as may be allowed 
by theUourt, and the balance, if any, shall bo paid to the second defendant. 

(5) That if the net proceeds of the sale are insufficient to pay the aforesaid sums 
with further interest and costs the plaintiff or the first defendant, as the case may be, 
shall be at liberty to apply for a personal decree for the amount of the balance. 

c 

No. 10. 

Final Deorbb fob Fobbolosure. (0. 34, r. 3.) 

(Title.) 

Upon reading the decree passed in the above suit on the 

oi 19 , and the application of the plaintiff dated the 

day of 19 and after hearing 

pleader for the plaintiff and pleader for the defendant, and 

it appearing that the payment directed by the said decree has not been made : 

It is hereby decreed os follows 

That the defendant and all persons claiming through or under him be debarred from 
all right to redeem the mortgaged property set out and described in the schedule hereunto 
annexed. [Where the defendant is in jwssession add arid sJiall put the plaintiff in 
poaaeeaion of the said property.'] 

Schedule. 

Description of the mortgaged property. 

No. 11. 

Dbobbb against Mobtgagob personally. (0. 34, r. 6.) 

(Title.) 

Whereas the net proceeds of the sale held under the final decree for sale passed 
in this suit on the day of 19 , and now in Oourt to the 

credit of this suit, amount to Rs. y and there is now due to the plaintiff the sum of Rs. x 
mentioned in the said decree together with the further sum of Rs. 
interest thereon at the rate of 0 per cent, per annum from the 

<^y of 19 to this day, and also the sum of 

Rs. for his costs of this suit subsequent to the decree, making a balance 

due to the plaintiff of Rs. z ; And whereas it appears to this Court that the defendant 
is personally liable for the said balance ; 

It is hereby decreed as follows : — • 

(1) That the sum of Rs. y be paid out of Oourt to the plaintiff. 

(2) That the defendant do pay to the plaintiff the said sum of Rs. z with interest 
thereon at the rate of 6 per cent, per annum from this day to the date of realization of 
the said sum. 
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No. 12. 

Deobeb fob Rkotifioation of Instrument, 

(Tide,) 

It is hereby declared that the , dated the day of 

19 , does not truly express the intention of the parties 

to such 

And it is decreed that the said be rectihed by 


App. 


D. 


No. 13. 

Deobs;e to set aside a transfer in Fraud of Creditors. 

(Tide.) 

It is hereby declared that the , dated the day of 

19 , and made between and 

, is void as against the plaintiff and all other the creditors, if 

any, of the defendant. 

No. 14. 

Injunction against Private Nuisance. 

• {Title.) 

Let the defendant) , his agents, servants and workmen, be per- 

petually restrained from burning, or causing to be burnt, any bricks on the defendant’s 
plot of land marked B in the annexed plan, so as to occasion a nuisance to the plaintiff 
as the owner or occupier of the dwelling-house and garden mentioned in the plaint a^ 
belonging to and being occupied by the plaintiff. 


No. 15. 

Injunction against building higher than old level. 

{Tide.) 

Let the defendant , his contractors, agents and workmen, 

be perpetually restrained from continuing to erect upon his premises in 
any house or building of a greater height than the buildings which formerly stood 
upon his said premises and which have been recently pulled down, so or in such 
manner as to darken, injure or obstruct such of the plaintiff’s windows in his said 
premises as are ancient lights. 

No. 16. 

Injunction restraining use of Private Road. 

{Title,) 

Let the defendant , his agents, servants, and workmen, be 

perpetually restrained from using or permitting to be used any part of the lane at 
the soil of which belongs to the plaintiff, as a carriage-way for the passage of carts, oarri. 
ages or other vehicles, either going to or from the land marked B in the annexed plan 
or for any purpose whatsoever. ^ 


No. 17. 

Preliminary Decree in an Administration-suit. 

{Title.) 

It is ordered that the following accounts and inquiries be taken and made, that 
is to say : — 

In creditor^8 suit — 

1. That an account be taken of what is due to the plaintiff and all other the 
creditors of the deceased. 
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App. D. ^ legatees-^ 

2. That an account be taken of the legacies given by the testator’s will. 

In duita by nex-of-kin — 

3. That an inquiry be made and account taken of what, or of what share, if any, 
the plaintiff is entitled to as next-of-kin [or one of the next-of kin] of the intestate. 

[After the first paragraph the decree will, where necessary, order, in a creditor » 
■uit, inquiry and accounts for legatees, heirs-at-law and next-of kin. In suits by claimants 
other than creditors, after the first paragraph, in all oases, an order to inquire and take 
an account of creditors will follow the first paragraph and such of the others as may be 
necessary will follow omitting the first formal words. The form is continued as in a 
creditors suit.] 

^ 4 An account of the funeral and testamentary expenses. 

5. An account of the moveable property of the deceased come to the hands of the 
defendant, or to the hands of any other person by his order or for his use 

6. An inquiry what part (if any) of the moveable property of the deceased is out^ 
standing and undisposed of. 

7. And it is further ordered that the defendant do, on or before the 

day of next, pay into Court, all sums of money which 

shall be found td Jiave come to his hands, or to the hands of any person by his 
order or for his use. 

8. And that if the * shall find it necessary for carrying out the objects 

of the suit to sell any part of the moveable property of the deceased, that the same be 
sold accordingly, and the proceeds paid into Court-. 

9. And that Mr. E. F. be receiver in the suit (or proceeding) and receive and get 

in all outstanding debts and outstanding moveable property of the deceased, and pay 
the same into the hands of the * (and shall give security by 

bond for the due performance) of his duties to the amount of rupees). 

10. And it is further ordered that if the moveable property of the deceased be 
found insufficient lor carrying out the objects of the suit, then the following further 
inquiries be made, and accounts taken, that is to say— 

(а) an inquiry what immoveable property the deceased was seized of or entitled 

to at the time of his death) ; 

(б) an inquiry what are the incumbrances (if any) affecting the immoveable 

property of the decea-sed or any part thereof ; 

(c) an account, so far as possible, of what is due to the several incumbrancers 
and to include a statement of the priorities of such of the incumbrancers 
as shall consent to the sale hereinafter directed. 

11. And that the immoveable property of the deceased, or so much thereof as 
shall be necessary to make up the fund in Court sufficient to carry out the object of the 
suit, be sold with the approbation of the Judge, free from incumbrances (if any) of such 
incumbrancers as shall consent to the sale and subject to the incumbrances of such of 
th^ as shall not consent. 

12. And it is ordered that 0,H, shall have the conduct of the sale of the immoveable 

property, and shall prepare the conditions and contracts of sale subject to the approval 
of the * and that in case any doubt or difficulty shall arise the papers 

shall be submitted to the Judge to settle. 

13. And it is further ordered that, for the purpose of the inquiries hereinbefore 

directed, the * shall advertise in the newspapers according to the practice 

of the (jourt, or shall make such inquiries in any other way which shall appear to the 

* to give the most useful publicity to such enquiries. 


Here Insert name of proper officer. 
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14. And it is ordered that the above iiK^uirios and accounts bo made and taken App* D« 
and that all other acts ordered to be done be completed, before the day of 
and that the ♦ do certify the result of the inquiries, and the accounts 

and that aU other acts ordered are completed, and have his certificate in that behalf 
ready for the inspection of the parties on the day of 

16. And, lastly, it is ordered that this suit [or proceeding] stand adjourned for 
[making final decree to the day of 

Such party only of this decree is to be used as is applicable to the particular case.] 

No. 18. 

Final Deo re h in an At> ministration suit by a Laqatee. 

{Title.) 

1. It is ordered that the defendant do, on or before the day of 

, pay into Court the sum of Rs. the balance by the said 

certificate found to be due from the said defendant on account of the estate of 

, the testator, and also the sum of Rs. for interest, 

at the rate of Rs. per cent, per annum, from the day o f 

to the day of amounting 

together to the sum of Rs. 

2. Let the * * of the said Court tax the costs of the plaintiff and de- 

fendant in this suit, and let the amount of the said costs, when so taxed bo paid out 
of the said sum of Rs. order to be paid into Court as 

aforesaid as follows : — 

(а) The costs of the plaintiff to Mr. , his attorney [or pleader] or 

and the costs of the defendant to Mr. , his attorney 

[or pleader.] 

(б) And (if any debts are due) with the residue of the said sum of Rs. 

after payment of the plaintiff’s and defendant’s costs as aforesaid, lot the 
sums, found to bo owing to the several creditors mentioned in the 
schedule to the certificate of the * together wth subse- 

quent interest on such of the debts as bear interest, be paid ; and after 
making such payments let the amount coming to the several legatees 
mentioned in the schedule, together with 

subsequent interest (to bo verified os aforesaid), be paid to them. 

3. And if there should then be any residue, let the same be paid to the residuary 
legatee. 

No. 19. 

Peeliminary degree in an Administration suit by a Legatee 
WHERE AN Executor is held personally liable for the 
PAYMENT OF LEGACIES. 

(TUle.) 

1. It is declared that the defendant is personally liable to pay the legacy of Rs. 

bequeathed to the plaintiff ; 

2. And it is ordered that an account be taken of what is due for principal and 
interest on the said legacy ; 

3. And it is also ordered that the defendant do, within weeks 

after the date of the certificate of the ^ P^'Y to the plaintiff the amount 

of what the * nbAll certify to be due for principal and interest ; 

4. And it is ordered that the defendant do pay the plaintiff his costs of suite, the 
ame to be taxed in case the parties differ. 


• Hero insert name of proper officer. 
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App. D, No. 20. 

Final Decbeb in an Administeation suit by Nbxt-of-kin. 

(Title,) 

L Let the ♦ of the said Court tax the costs of the plaintiff 

and defendant in this suit, and let the amount of the said plaintiff^s coats, when so 
taxed be paid by the defendant to the plaintiff out of the sum of Rs. 
the balance by the said certificate found to be due from the said defendant on account 
of the personal estate of JS, F., the intestate, within one week after the taxation of the 
said costs by the said * and let the defendant return for her own use out 

of such sum her costs, when taxed. 

2. And it is ordered that the residue of the said sum of Rs. after 

payment of the plaintiff’s and defendant's costs as aforesaid, be paid and applied by 
defendant as follows : 

(a) Let the defendant, within one week after the taxation of the said costs by 

the as aforesaid, pay one-third share of the said residue 

to the plaintiff’s A.B,, and C. Z>., his wife, in her right as the sister and 
one of the next-of-kin of the said E, F,, the intestate. 

(b) Let the defendant retain for her own use one other th'ird share of the said 

residue, as the mother and one of the next-of-kin of the said E, F., the in- 
testate. 

(c) And let the defendant, within one week after the taxation of the said costs 

by the * as aforesaid, pay the remaining one-third share 

of the said residue to O.H., as the brother and the other next-of-kin of the 
said E, F., the intestate. 


No. 21. 

Pb BLIMIN AB Y DbOBBB IN A SuiT FOB DISSOLUTION OF PARTNERSHIP 
AND THE TAKING OF PARTNERSHIP ACCOUNTS. 

(Title.) 

It is declared that the proportionate shares of the parties in the partnership are 
as follows ; — 

It is declared that this partnership shall stand dissolved [or shall be deemed to 
have been dissolved] as from the day of , and it 

is ordered that the dissolution thereof as from that day be advertised in the 
Gazette, etc. 

And it is ordered that be the receiver of the partnership-estate and 

effects in this suit and do get in all the outstanding book-debts and ciaims of the 
partnership. 

And it is ordered that the following accounts be taken ; — 

1. An account of the credits, property and effects now belonging to the said 
partnership ; 

2. An account of the debts and liabilities of the said partnership ; 

3. An account of all dealings and transactions between the plaintiff and defendant 
from the foot of the settled account exhibited in this suit and marked (A), and not 
disturbing any subsequent settled accounts. 

And it is ordered that the good-will of the business heretofore carried on by the 
plaintiff and defendant as in the plaint mentioned, and the stock-in-trade, be sold on the 
premises, and that the ♦ may, on the application ofanyof the parties 

• Hero insert name of proper officer. 
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X a reserved bidding for all or any of the lots at such sale, and that either of the parties App* D. 
is to be at liberty to bid at the sale. 

And it is ordered that the above accounts be taken, and all the other acts rec^uired 
to be done be completed, before the day of and 

that the * do certify the result of the accounts, and that all other acts 

are completed, and have his certificate in that behalf ready for the inspection of the 
parties on the day of 

And, lastly, it is ordered that this suit stand adjourned for making a final decree 
to the day of 


No. 22. 

FiKAii Deoreb in a Suit for Dissolution op Partnership and 
THE TAKING OF PARTNERSHIP ACCOUNTS. 

{Title.) 

It is ordered that the fund now in Court, amounting to the sum of Rs. 
be applied as follows : — 

1. In payment of the debts due by the partnership set forth in the certificate of 

the * amounting on the whole to Rs. 

2. In payment of the coats of all parties in this suit, amounting to Rs. 

[These Costs must be ascertained before the decree is drawn up.'] ^ 

3. In payment of the sum of Rs. to the plaintiff as his share of the 

partnership-assets, of the sum of Rs. , being the residue of the said 

sum of Rs. now in Court, to the defendant as his share of the partner- 

ship-assets. 

[Or, and that the remainder of the said sum of Rs. be paid to 

the said plaintiff [or defendant] in part payment of the sura of Rs. 
certified to be due to him in respect of the partnership-accounts.] 

4. And tha4: the defendant [or plaintiff] do on or before the 

day of pay to the plaintiff [or defendant] the sum of Rs. 

being the balance of the said sum of Rs. duo to him which will 

then remain due. 


No. 23, 

Decree for Recovers op Land and Mesne Profits. 

(Title.) 

It is hereby decreed as follows : — 

(1) That the defendant do put the plaintiff in possession of the property specified 
in the schedule hereunto annexed. 

(2) That the defendant do pay to the plaintiff the sum of Rs. 

with interest thereon at the rate of per cent, per annum to the date 

of realization on account of mesne profits which have accrued due prior to the institu- 
tion of the suit. 

Or 

(2) That an inquiry be made as to the amount of mesne profits which have 
accrued due prior to the institution of the suit. 

(3) That an inquiry be made as to th^ amount of mesne profits from the institution 
of the suit until [the delivery of possession to the decree-holder] [the relinquishment 
of possession by the judgment-debtor with notice to the decree-holder through the Court 
the expiration of three years from the date of the decree]. 


59 


* Here insert name of proper officer. 



appendix e 

EXECUTION. 


To 


No. 1. 

Notiob to show oausb why a Payment ob Adjustment should not be 
RECORDED AS OBBTIFIBD. (O. 21, r. 2.) 

{Title.) 


Whereas in execution of the decree in the above-named suit has 

applied to this Court that the sum of Rs. recoverable under the 

decree has been — — and should be recorded as certified, this is to give you notice 
adjusted, 

that you are to appear before this Court on the day of 19 , 

to show cause why the _ aforesaid should not be recorded as certified, 

adjustment 

Given under my hand and the seal of the Court, this day of 

19 , Judge. 


No. 2. 

Precept. (Section 40.) 

{Title ) 

XJPON hearing the decree-holder it is ordered that this precept be sent to the Court 
of at under section 46 of the Code of Civil Pro- 

cedure, 19(i8, with directions to attach the property specified in the annexed schedule and 
to hold the same pending any application which may be made by the decree-holder 
for execution of the decree. 

Schedule. 

Dated the day of 19 

Judge. 


No. 3. 

Order sending Degree for Execution to another Court. (O. 21, r. 6.) 

{Title.) 

Whereas the decree-holder in the above suil^ has applied to this Court for a certifi- 
cate to be sent to the Court of at 

for execution of the decree in the above suit by the said Court, alleging that 
the judgment-debtor resides or has property within the local limits of the jurisdiction 
of the said Court, and it is deemed necessary and proper to send a certificate to the said 
Court under Order XXI, rule 6, of the Code of Civil Procedure, 1908, it is 

Ordered ; 

That a copy of this order be sent to with a copy of the decree 

and of any order which may have been made for execution of the same and a certificate 
of non satisfaction. 

Dated the day of 19 

Judge. 

No. 4. 

Certificate op Non-satisfaction of Decree. (O, 21, r. 6.) 

{Title.) 

Certified that no (1) satisfaction of the decree of this Court in Suit No. 
of 19 , a copy of which is hereunto attached, has been obtained by execution within 

the jurisdiction of this Court. 

Dated the day of 19 

Judge. 

(1) If partial, strike out “ no and state to what extent. 
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No. 6. 

Cbbtitioatb of Exfoution of Deobbb teansffbeed to anotheb Coobt. 

(0.21, r. 6.) 

(TitU.) 


Number of suit and 
the Court which 
the decree was 
passed. 

I 

0 

1 

1 

Bate of application 
for execution. 

Number of the execu- 
tion case. 

Processes issued and 
dates of service 
thereof. 

Costs of execution. 

Amount realized. 

How the case is dis- 
posed of. 

1 

1 

2 

3 

4 

5 

6 

7 

8 

9 






Rs. A. P. 

Rs. A. P. 





t 








i%pp* , E*' 


Signature of Muharrir in charge. 


Signature of Judge, 
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THE EIKST SCHEDULE. 


App. E, No. 6. 

Application foe Execution of Dbcebb, (O. 21, r. 11.) 

In the Court of 

I , decree-holder, hereby apply for execution of the decree herein 

below set forth ; — 


pciP 



ll 



I 


◄ 


d 




3 


Mode In which the assistance 
of the Court Is required. 


c 


10 


[When attachment and sale 
of moveable property is 
sought.] 

I pray that the total amount 
of Rs. 

[together with interest on 
the principal sum up- 
to date of payment] and 
the costs of taking out 
this execution, be realiz- 
ed by attachment and 
sale of defendant’s move- 
able property as per an- 
nexed list and paid to me. 

[When attachment and 
sale of immoveable 
property is sought.] 

I pray that the total 
amount of Es. 

[together with interest 
on the principal sum 
up to date of payment] 
and the costs of taking 
out this execution, be 
realized by the attach- 
ment and sale of de- 
fendant's immoveable 
property specified at 
the foot of triis applica- 
tion and paid to me. 


I 

my knowledge and belief. 


declare that what is qtated herein is true to the beat of 

Signed 

day of 


Dated the 


19 


Decree-holder 
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[When attachment and sale of immoveable property is sought.] App« E 

Description and Specification of Property. 

The undivided one-third share of the judgment-debtor in a house situated in the 
village of value Rs. 40 and bounded as follows*. — 

East by G's house; west by H*s house; south by the public road; north by jirivate 
lane and J’s house. 

I declare that what is stated in the above description is true 

to the best of my knowledge and belief, and so far as I have been able to ascertain the 
i nterest of the defendant in the property therein specified. 

Signed . Decree-holder. 


No. 7. 

Notice to show cause why execution should not issue. (O. 21, r. 16.) 

{TUle.\ 

To 

Whereas 

has made application to this Court for execution of decree in Suit No. 
of 19 on the allegation that the said decree has been 

transferred to him by assignment, this is to give you notice that you are to appear 
before this Court on the 

day of • 19 , to show cause why execution should 

not be granted. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


No. 8. 

Warrant op Attachment op Moveable Property in Execution 
OP A Decree for Money. (O. 21, r. 30.) 

{Title.) 


To 


The Bailiff of the Court. 
Whereas 


DECREE. 


Principal 

Interest 

Costs 


was ordered by decree of this Court passed on the 
day of 

19 , in Suit No. of 

19 , to pay to the plaintiff the 

sum of Rs. as noted in the 

margin ; and whereas the said sum of 
Rs. has not been paid ; 

These are to command you to attach 
the moveable prox)erty of the said 

as set 


Costs of execution . . 
Further Interest 


Total 


forth in the schedule hereunto an- 
nexed, ^ or which shall be pointed out 
to you by the said 

, and unless the said 
shall pay to you the said 
sum of Rs. together with 

the costs 

of this attachment, to hold the same 
until further orders from this Court. 


You are further commanded to return this warrant on or before the 
day of 19 , with an endorsement certifying the day on which and 

manner in which it has been executed, or why it has not been executed. 

Given under my hand and the seal of the Court, this dav of 19 

Schedvle. Judge. 



034 

Pormi» of Execution 


THE FIRST SCHEDULE* 


App. E. No. 9. 

Wareant fob Sbesubb of SpBomo Moveablb Property adjttdoed by Dborbb* 

(0. 21, r. 31.) 

{TitU.) 

To 

The Bailiff of the Court. 

Whereas \^ras ordered by decree of this Court passed 

day of 19 , in Suit No. of 

19 , to deliver to the plaintiff the moveable property (or a 

share in the moveable property) specified in the schedule hereunto annexed, and whereas 
the said property (or share) has not been delivered : 

These are to command you to seize the said moveable property (or a 
share of the said moveable property) and to deliver it to the plaintiff or to such person 
as he may appoint in his behalf. 

Given under my hand and the seal of the Court, this day of 

19 

Schedule, 


No. 10. 

Notice to state Objections to Draft of Document. (0. 21. r. 34.) 

{Title.) 

To 

Take notce that on the day of 19 » 

the decree-holder in the above suit presented an application to this Court that the Court 
may execute on your behalf a deed of , whereof a draft 

is hereunto annexed, of the immoveable property specified hereunder and that the 

day of 19 , is appointed for the hearing of 

the said application; and that you are at liberty to appear on the said day and to 
state in writing any objections to the said draft. 

Description of Property. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 


No. 11. 

Warrant to the Bailiff to give Possession of land, etc. (O. 21, r. 36.) 

* (Title.) 

To 

The Bailiff of the Court. 

Whereas the undermentioned property in the occupancy of 
has been decreed to , the plaintiff in this suit; You are hereby 

directed to put the said in possession of the same, and you 

are hereby authorized to remove any person bound by the decree who may refuse to 
vacate the same. 

Gitbn under my hand and the seal of the Court, this day of 

19 


Schedule. 


Judge. 
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No. 12. 

Notiob to show cause why Warrant of Arrest should not issue. 

(0. 21, r. 37.) 

(Title.) 

To 

Whereas has made 

application to this Court for execution of decree in Suit No. of 19 

by arrest and imprisonment of your person, you are hereby required to appear before 

this Court on the day of 19 , to show 

cause why you should not be committed to the civil prison, in execution of the said decree^ 
Given under my hand and the seal of the Court, this day ol 

19 

Judge. 


To 


No. 13. 

Warrant of Arrest in Execution. (0. 21, r. 38.) 
(Title.) 


The Bailiff of the Court. 

Whereas was adjudged by a decree of the 

Court in Suit No. of 19 , dated the 

day of 10 , to pay to the decree-holder the sum of 

Rs. as noted in the margin 

and whereas the said sum of Rs. 
has not been paid to the said decree- 
holder in satisfaction of the said de- 
cree, these are to command you to 
arrest the said judgment- debtor and 
unless the said judgment-debtor shall 
pay to you the said sum of Rs. 
together with Rs. for the costs 

of executing this process to bring the 
said defendant before the Court with 
all convenient speed ; * You arc fur- 
ther commanded to return this 

warrant on or before the 
day of 

19 , with an endorsement certifying the day on which and manner in which it 

has been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 

19 


Principal . . 
Interest . . 
Costs 

Execution . . 


Total 


Judge. 


No. 14, 

Warrant op Committal op Judgment-debtor to Jail. (0. 21, r. 40.) 

(Title.) 

To 

The Offioer in charge of the Jail at 
Whereas 

who has been brought before this Court this day of 19 , 

und^ a warrant in execution of a decree which was made and pronounced by the said 


App. E. 
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Forms of Execution. 


THE FIRST SCHEDULE. 


App. E. Court on the day of 19 , and^y which decree 

, it was ordered that the said should pay ; 

And whereas the said has not obeyed the decree, nor satis- 

fied the Court that he is entitled to be discharged from custody ; you are hereby, in the 
name of the King-Emperor of India, commanded and required to take and receive the said 

into the civil prison and keep him imprisoned therein 
for a period not exceeding or until the said 

decree shall be fully satisfied, or the said 

shall bo otherwise entitled to bo released according to the terms 
and provisions of section 68 of the Code of Civil Procedure, 1908 ; and the Court does 
hereby fix annas per diem as the rate of the monthly 

allowance for the subsistence of the said 
during his confinement imder this warrant of committal. 

Given under my signature and the seal of this Court, this day 

of 19 . r 

Judge. 


No. 16. 

Order for the Release of a person imprisoned in execution of a Decree. 

(Sections 68, 69.) 

{Title.) 

To 

The Officer in charge of the Jail at 
- Under orders passed this day, you are hereby directed to set free 
judgment-debtor now in your custody. 

Dated 

Judge, 


No. 16. 


Attaohment in Execution. 

PfiOHiBiTORy Order, where the Property to be attached consists of Moveable 
Property to which the defendant is entitled subject to a Lien or Right 
OP some other person to the immediate possession thereof. (0. 21, r. 46.) 

{Title.) 

To 

Whereas 

has failed to satisfy a decree passed against on the 

day of 19 , in Suit No. of 19 , in favour of 

for Bs. ; It is ordered that the defendant be, and is hereby pro - 

hibited and restrained, until the further order of this Court, from receiving from 
the following property in the possession of the said , that is to say 

, to which the defendant is entitled, subject to any claim of the 
said , and the said is hereby prohibited 

and restrained until the further order of this Court, from delivering the said property 
to any person or persons whomsoever. 

Given under my hand and the seal of the Court, this day of 


19 


Jitdge, 
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No. 17. 


App. B. 


Attachment in Execution. 

Prohibitoey Ordbb, where the Property consists of Debts or secured 
BY Negotiable Instruments. (0. 21, r. 46.) 


To 

Whereas 

has failed to satisfy a decree passed against on the day 

of 19 , in Suit No. of 19 . fav°"r ®f 

for Rs. ; It is ordered that the defendant 

be, and is hereby, prohibited and restrained, until the further order of this Court, from 
receiving from you a certain debt alleged now to be due from you to the said defendant, 
namely, and that you, the said , be, and you are 

hereby prohibited and restrained, until the further order of this Court, from making 
payment of the said debt, or any part thereof, to any person whomsoever or otherwise 
than into this Court. 

Given under my hand and the seal of the Court, this day of 

IQ Judge. 


To 


No. 18. 

Attachment in Execution. 

Prohibitory Order, where the Property consists of Shares in the 
Capital of a Corporation. (0. 21, r. 46.) 

(Title.) 


of 

It is 


Defendant, and to 

Secretary of Corporation. 

Whkbhas has failed to satisfy a decree passed against 

on the day of 19 . in Suit No. 

19 , in favour of > 1°"^ 1^®- . ■ i 

ordered that you, the defendant, be, and you are hereby prohibited and restrained 

until the further order of this Court, from making any transfer of s 

the aforesaid Corporation, namely, . receivmg paymen 

of any dividends thereon ; and you, ’ ° 

of the said Corporation, are hereby prohibited and restrained from permittmg any such 

transfer or making any such payment. 

Given under my hand and the seal of the Court, this day o 

Judge. 


To 


No. 19. 

Order to attach Salary of Public Officer or Servant of ailway 
Company or Local Authority. (0. 21, r. 48.) 

(TUle.) 


Whereas » judgment-debtor in the above-named case, 

is a (describe office of judgment-debtor) receiving his salary (or allowances) f 

ha^dB ; and wCas . decree-holder in the said c^, has apphed m thu Coi^rt 

for the attachment of the salary (or allowances) of the said 

Z^tot due to him under the decree : You are hereby required 

to withhold the said sum of from the salary of the said 

monthly instalmente of and to remit the said sum r monthly instalments) 

to this Court. ^ f lo 

Given under my hand and the seal of the Court, this s-y u Judge. 



938 


THE FIRST SCHEDULE. 


Forms of Execution. 


App. B. 


No. 20. 

Obdbb op Attachment op Nbootiablb Instbumbnt. (O. 21, r. 61.) 

{Title.) 

To 

The Bailiff of the Court. 

Whebbas an order has been passed by this Court on the day of 

19 , for the attachment of ; 

You are hereby directed to seize the said and bring the same into Court. 

GrvBH under my hand and the seal of the Court, this day of 

19 

» 

Jvdge. 


No. 21. 

Attachment. 

PBOHIBITOEy ObDEB, WHERB THE PbOPEBTY CONSISTS OP MoNEY OB OP ANY 
SbCURITY in the CUSTODY OP A COUBT OF JUSTICE OR OfPICBE OP 
Government. (O. 21, r. 62.) 

{TUU.) 

To 

Sir, 

The plaintiff having applied, under rule 22 of Order XXI of the Code of Civil Pro- 
cedure, 1908, for an attachment of certain money now in your hands {here state how the 
money is supposed to be in the hands of the. person addressed, on what account, etc.), I 
request that you will hold the said money subject to the further order of this Court. 

I have the honour to be. 
Sir, 

Your most obedient Servant, 
Judge. 

Dated day of 19 


No. 22. 

Notice op Attachment of a Decree to the Court which passed it. 

(O. 21, r. 63.) 

(TUU.) • 4 

To 

The Judge of the Court of 

Sir, 

I have the honour to inform you that the decree obtained in your Court on the 
day of 19 , by in Suit No. 

of 19 , in which he was and 

was 

has been attached by this Court on the application of 

the in the suit specified above. You are therefore requested 

to stay the execution of the decree of your Court untU you receive an intimation from 
this Court that the present notice has been cancelled or until execution of the said 
decree is applied for by the holder of the decree now sought to be executed or by his 
j udgment-debtor. 

I have the hcuiour, etc.. 
Judge. 


Dated the 


day of 


19 
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No. 23. App. E. 

Notice of Attachment of a Dborkb to the Holder of the Decree. 

(0. 21, r. 63.) 

{Title.) 

To 

Whereas an application has been made in this Court by the decree-holder in the 
above suit for the attachment of a decree obtained by you on the day of 

19 , in the Court of in Suit No, 

of 19 , in which was and 

was ; It is ordered that you, the said 

be, and you are hereby, prohibited and restrained, until the further order of this Court, 
from transferring or charging the same in any way. 

Given under my hand and the seal of the Court, this day of 

19 

Judge, 


No. 24. 


Attachment in Execution. 

Prohibitory Order, where the Property consists of Immoveable Property. 


To 


(0. 21, r. 54.) 
(Title.) 


Defendant. 


Whereas you have failed to satisfy a decree passed against you on the 
day of 19 , in Suit No. of 19 , in 

favour of , for Rs. ; It is ordered that you, 

the said , be, and you are hereby prohibited and restrained, until the 

further order of this Court, from transferring or charging the property specified in the 
schedule hereunto annexed, by sale, gift ot otherwise, and that all persons be, and that 
they are hereby, prohibited from receiving the same by purchase, gift or otherwise. 

Given under my hand and the seal of the Court, this day of 19 . 


Schedule. 


Judge, 


No. 26. 


Order for Payment to the Plaintiff, etc., of Money, etc., in the hands 
of a third party, (0. 21, r. 66.) 


To 


(TiOe.) 


Whereas the following property has been attached in execu- 
tion of a decree in Suit No. of 19 , passed on the 

day of 19 , in favour of for Rs. 

It is ordered that the property so attached, consisting of Rs. in money 

and Rs. in currency-notes, or a sufficient part thereof to satisfy the said 

decree, shall be paid over by you, the said , to 

Given under my hand and the seal of the Court, this day of 

19 


Judge. 
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THE FIRST SCHEDULE. 


of Execution. 


To 


No. 26. 

Notice to Attaching Cbbditoe. (0. 21, r. 68. ) 
(Title.) 


Whbbbas has made application to this Court 

for the removal of attachment on placed at your instance 

in execution of the decree in Suit No. of 19 , 

this is to give you notice to appear before this Court on , the 

day of 19 , either in person or by a 

pleader of the Court duly instructed to support your claim, as attaching creditor. 

Given under my hand and the seal of the Court, this day of 19 


No. 27. 

Warbant of sale of Property in Execution of a Deobeb 
FOB Money. (O. 21, r. 66.) 

(Title.) 

To 

The Bailiff of the Court. 

These are to command you to sell by auction, after giving » 
day's previous notice, by affixing the same in this Court-house, and after making due 
proclamation, the 

property attached under a warrant from this Court, dated the 

day of 19 , in execution of a decree in favour of 

in Suit No. of 19 , or so much of the said 

property as* shall realize the sum of Rs. , being the 

of the said decree and costs still remaining unsatisfied. 

You are further commanded to return this warrant on or before the 
day of 19 , with an endorsement certifying the manner in which it has 

been executed, or the ^i^eason why it has not been executed. 

Given under my band and the seal of the Court, this day of 19 . 

Judge. 


No. 28. 

Notice of the Day fixed fob settuinq a Sale Proclamation. 

(O. 21, r. 66.) 

(Title.) 

To 


Whereas in the abovenamed suit 
holder has applied for the sale of 

hereby informed that the day of 

has been fixed for settling the terms of the proclamation of sale. 
Given under my hand and the seal of the Court, this 


Judgment-debtor, 
the decree 
; You are 
19 

day of 19 

Judge. 


No. 29. 

Proclamation of Sale. (0. 21, r. 66.) 

(Title.) 

Notice is hereby given that, under rule 64 of Order XXI of the Code of Civil Proce- 
dure, 1908, an order has been passed by this Court for the sale of the attached property 

mentioned in the annexed schedule in satisfaction 
of the claim of the decree-holder in the suit (1) 
mentioned in the margin, amounting with costs and 
interest up to date of sale to the sum of 


Suit No. of 19 . 

decided by the 
of in which 

was plaintiff and 
was defendant. 
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The sale will be by public auction, and the property will bo put up for sale in lots 
specified in the schedtde. The sale will be of the property of the judgment-debtors 
above-named as mentioned in the schedule below; and the liabilities and claims attaching 
to the said property, so far as they have been ascertained, are those sx)ecified in the 
schedule against each lot. 


App. 


In the absence of any order of postponement, the sale will be hold by 

at the monthly sale commencing at o’clock on 

the at , In the event, however, of the 

debt above sx)ecifiod and of the costs of the sale being tendered or paid before the knock- 
ing down of any lot; the sale will be stopped. 

At the sale the public generally are invited to bid, either personally or by duly 
authorised agent. No bid by, or on behalf of, the judgment-creditors above-mentioned 
however, will be accepted, nor will any sale to them be valid without the express 
permission of the Court previously given. The following are the further 


E. 


GondUiom of Sale, 


1. The particulars specified in the schedule below have been stated to the best 
of the information of the Court, but the Court will not be answerable for any error, 
misstatement or omission in this proclamation. 

2. The amount by which the biddings are to be increased shall be determined by 
the officer conducting the sale. In the event of any dispute arising os to the amount 
bid, or 08 to the bidder, the lot shall at once be again put up to auction. 

3. The highest bidder shall be declared to be the purchaser of any lot, provided 
always that he is legally qualified to bid, and provided that it shall bo in the discretion 
of the Court or officer holding the sale to decline acceptance of the highest bid when 
the price offered appears so clearly inadequate as to make it advisable to do so. 

4. For reasons recorded, it shall be in the discretion of ,tho officer conducting 
the s.ale to adjourn it subject always to the provisions of rule 69^ of Order XXL 

5. In the case of moveable property, the price of each lot shall be paid at the 
time of sale or as soon after as the officer holding the sale directs, and in default of 
payment the property shall forthwith be again put up and re-sold. 

6. In the case of immoveable property, the person declared to be the purchaser 
shall pay immediately after such declaration a deposit of 25 per cent; on the amount 
of his purchase-money to the officer conducting the sale, and in default of such deposit 
the property shall forthwith be put up again and re-sold. 

7. The full amount of the purchase-money shall be paid by the purcha-ser before 
the Court closes on the fifteenth day after the sale of the property, exclusive of such 
day, or if, the fifteenth day be a Sunday or other holiday, then on the first office day 
after the fifteenth day. 

8. In default of payment of the balance of purchase-money within the period 
allowed, the property shall be re-sold after the issue of a fresh notification of sale. 
The deposit, after defraying the expenses of the sale, may, if the Court thinks fit, be 
forfeited to Government and the defaulting purchaser shall forfeit all claim to the 
property or to any part of the sum for which it may be subsequently sold. 

Given under my hand and the seal of the Court, this day of 

19 


Judge, 
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THE FIRST SCHEDtJLB, 


App. E. Schedule of Property. 


Number 
of lot. 

Description of 
property to be sold 
with the name of 
e^h owner where 
there are more 
Jud^ent- 
debtors 
than one. 

The revenue assessed 
upon the estate or part 
of the estate, 11 the 
property to be sold is 
an Interest In an 
estate or a part of an 
estate paying revenue 
to Government. 

Detail of any 
Incumbrances 
to which the 
property is 
liable. 

Claims, If any, which 
have been put forward 
to the proiierty, and 
any other known 
particulars bearing 
on Its nature 
and^value. 








No. 30. 

Ordxr on the Nazir fob oausino Serviob of Proclamation 
OF Sale. (O. 21, r. 66 ) 

(TiOe,) 

To 

The Nazir of the Court. 

Whereas an order has been made for the sale of the property of the judgment- 
debtor specified in the schedule hereunder annexed, and whereas the 
day of 19 has been fixed for the sale of the said property 

copies of the proclamation of sale are by this warrant made over to 
you and you are hereby ordered to have the proclamation published by beat of drum 
within each of the properties specified in the said schedule to affix a copy of the said 
proclamation on a conspicuous part of each of the said properties and afterwards on the 
Court-house, and then to submit to this Court a report showing the dates on which and 
the manner in which the proclamations have been published. 

Dated the day of 19 

Schedule. J udge. 


No. 31. 

Cebtificatb by Officer holding a Sale of the Deficiency op Price 
ON A Re-sale of Property by reason of the 
Purchaser’s Default. (O. 21, r. 71.) 

(TUle,) 

Certified that at the re-sale of the property in execution of the decree in the above- 
named suit, in consequence of default on the part of purchaser, 

there was a deficiency in the price of the said property amounting to Rs. 
and that the expenses attending such re-sale amounted to Rs. 

Tnfthmg a total of Rs. , which sum is recoverable from the defaulter. 

Dated the day of 19 * 

Officer holding the aale^ 
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No. .32, 

Noticb to Person in possession of Moveable Property 
SOLD IN Execution. (0. 21, r. 79.) 

(THU.) 

To 

Whereas 

has become the purchaser at a public sale in execution of the decree in the above suit 
of now in your jMJssession, you are hereby prohibited 

from delivering possession of the said 
to any person except the said 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


No. 33. 

Prohibitory Order against Payment of Debts sold in Execution 
to any other than the Purchaser. (O. 21, r. 79.) 

(Title.) 

To and to 

Whereas 

become the purchaser at a public sale in execution of the decree in the above suit has 
of being debts duo from you 

to you 

It is ordered that you > be, and you 

are hereby, prohibited from receiving, and you from making 

payment of, the said debt to any person or persons except the said 

Given under my hand and the seal of the Court this day of 19 . 

Judge. 


No. 34. 

Prohibitory Order Against the Transfer of Shares sold in 
Execution (O. 21, r. 79.) 

(Title.) 

To 

and , Secretary of Corporation. 

Whereas has become the purchaser at a public sale in execu- 

tion of the decree, in the above suit, of certain shares in the above Corporation, that is 
to say, of standing in the name 

of you ; It is ordered that you 

be, and you are hereby prohibited from making any transfer of thq 
said shares to any person except the said , the purchaser 

aforesaid, or from receiving any dividends thereon and you 

Secretary of the said Corporation, from permitting 
any such transfer or making any such payment to any person except the said 

, the purchaser aforesaid. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


App. E. 
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App. E. No. 36. 

Cbbtipioatb to Judgment -debtor AurnoRiziNa him to mortgage, 

, LEASE OB SELL PROPERTY, (0. 21, T. 83.) 

{Title,) 

Whereas in execution of the decree passed in the above suit an order was made 
on the day of 19 , for the sale of the 

undermentioned property of the judgment-debtor , and whereas 

the Court has, on the application of the said judgment-debtor, postponed the said sale 
to enable him to raise the amount of the decree by mortgage, lease or private sale of 
the said property or of some part thereof : 

This is to certify that the Court doth hereby authorize the said judgment- debtor 
to make the proposed mortgage, lease or sale within a period of 

from the date of this certificate ; provided that all monies payable under such mortgage, 
lease or sale shall be paid into this Court and not to the said judgment-debtor. 

Description of Property, 

Given under my hand and the seal of the Court, this day of 19 

* r Judge. 


No. 36. 


Notice to show Cause why Sale should not be set aside. 


To 


(O. 21, rr. 90, 92.) 
(Title.) 


Whereas the undermentioned property was sold on the day of 

19 * in execution of the decree passed in the above-named 

suit, and whereas the decree-holder [or judgment- debtor] 

has applied to this Court to set aside the sale of the said property on the ground of a 
material irregularity [or fraud] in publishing [or conducting] the sale, namely, that 
Take notice that if you have any cause to show why the said application 
should not be granted, you should appear with your proofs in this Court on the 
day of , 19 when the said application will be heard and 

determined. 


Grv^N under my hand and the seal of the Court, this 
Description of Property. 


day of 19 

Judge. 


No. 37. 

Notice to show Cause why Sale should not be set aside. 
(O. 21, rr. 91, 92.) 


(Title.) 


To 

Whereas , the purchaser of the undermen- 
tioned property sold on the day of 19 , in 

execution of the decree passed in the above-named suit, has applied to this Court to 
set aside the sale of the said property on the ground that 
the judgment-debtor, had no saleable interest therein : 
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Take notice that if you have any cause to show why the said application should 
not be granted, you should appear with your proofs in this Court on the 
day of 19 , when the said application will be heard 

«.nd determined. 

Given under my hand and the seal of the Court, this day of 19 

Description of Property, 


J udge. 


App. E. 


No. 38. 

Cbetifioatb of Sale of Land. (0. 21, r. 94.) 

(Title.) 

This is to certify that has been declared the purchaser at a 

•sale by public auction on the day of 19 of 

in execution of decree in this suit, and that the 
fsoid sale has been duly confirmed by this Court. 

Given under my hand and the seal of the Court, this day of 19 . 

• Judge, 


No. 39. 

Oeder for Delivery to certified Purohasbr of Land at a Sale 
IN Execution. (O. 21, r. 95.) 

(Title.) 


To 

The Bailiff of the Court. 

Whereas t has become the certified purchaser of 

at a sale in execution of decree in Suit No. of 19 ; 

You are hereby ordered to put the said » the certified 

purchaser, as aforesaid in possession of the same. 

Given under my hand and the seal of the Court, this day of 19 • 

Judge. 


No. 40. 

Summons to appear and answer Charge of Obstructing Execution 
OF DEGREE. (0. 21, r. 97.) 

(TUle.) 


To 


Whereas the decree holder in the above 

.suit, has oomplaaned to this Court that you haye resisted (or obstructed) the officer 
•charged with the execution of the warrant for possession ; 

You are hereby summoned to appear in this Court on the 


19 


at 


<day of 
complaint. 

Given under my hand and the seal of the Court, this 


A.M., to answer the said 


day of 


19 

Judge, 


6o 
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Execution. 


To 


No. 41. 

Wareant of Committal. (0. 21, r. 98.) 

(Title.) 


The Officer in Charge of the Jail at 
Wherkas the undermentioned property lias been decreed to 

, the plaintiff in this suit, and whereas the Court 
is satisfied that without any just cause resisted [or obstructed] 

and is still resisting [or obstructing] the said in 

obtaining possession of the property, and whereas the said 

has made application to this Court that the said 
be committed to the civil prison ; 

You are hereby commanded and roiiuired to take and receive the said 

into the civd prison and to keep him imprisoned therein 
for the period of days. 

Given under ray hand and the seal of the Court, this day of 19 

Judge. 


To 


No. 42. 

Authority of the Collector to Stay Public Sale of Land. (Section 72.) 

(Title.) 


Collector of 


Sir, 

In answer to your communication No. , dated 

representing that the sale in exe?ution of the decree in this suit of 
land situate within your district is objectionable, 
I have the honour to inform you that you are authorized to make provision for the 
satisfaction of the said decree in the manner recommended by you. 

I have the honour to be. 
Sir, 

Your obedient Servant, 
Jtid{fe. 
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No. 1. 

Warrant of Arrest before Judgment. (0. 38, r. 1.) 

(Title.) 

To 

The Bailiff of the Court. ' 

Whereas , the plaintiff in the above suil, claims the sum of 

Rs. as noted in the margin and has proved to the satisfac- 

tion of the (.\oiirt that 
there is probabh? catise for 
believing tliat iJie tlefen- 
dant 

IS about to 

These are to command 
3 ^ 0 u to demand and re- 
ceive from the said 

the sum of Rs. as sufficient to satisfy the plaintiff's claim, 

and unless the said sum of Rs. is forthwith delivered to you by or 

on behalf of the said , to take the said 

into custody, and to bring him before this Court in order 
that ho may show cause why he should not furnish security to the amount of Rs. 
for liis personal appearance befoi'o the Court, imtil such time as the said suit shall bo 
fully and finally disposed of, and until satisfaction of any decree tliat may be passed 
against him in the suit 

Given under my hand and the seal of the Court, this da^^ of 10 

Jufhjc. 


Principal 

Interest 

Ckists 


Total 

» 


No. 2. 

Security fob Appearance op a Defendant Arrested before 
Judgment. (O. 38, r. 2.) 

(Title.) 

Whereas at the instance of ^ , the plaintiff in the above suil, 

the defendant, has been arrested and brought before 
the Court ; And whereas on the failure of the said defendant to show cause why ho 
should not furnish security for his appearance, the Court has ordered him to furnish 
such securty ; 

Therefore I have voluntarily become surety and do hereby 

bind myself, my heirs and executors, to the said Court, that the said defendant shall 
appear at any time when called upon while the suit is pending and until satisfaction 
of any decree that may be passed against him in the said suit : and in default of such 
appearance I bind myself, my heirs and executors, to pay to the said Court, at its order 
any sum of money that may be adjudged against the said defendant in the said suit. 

Witness my hand at this day of 

19 

Witnesses ; (Signed) 

1 . 

2 . 
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App. 


F. 


To 


No. 3. 

Summons to Defendant to appear on Surety’s Application for 
Discharge. (0. 38, r. 3.) 

(TiUe.) 


Whereas who became surety on the 

day of 19 for your appearance in the above suit has applied 

to this Court to be discharged from his obligation. 

You are hereby summoned to appear in this Court in person on the 
day of 19 , at a.m,, when the said application will be heard 

and determined. 

Given under my hand and the seal of the Court, this day of 19 

Judge, 


To 


No. 4. 

Order for Committal. (0. 38, r. 4.) 
(Title,) 


Whereas , plaintiff in this suit, has maQe application to the 

Court that- security bo taken for the appearance of the defen- 

dant, to answer any judgment that may be passed against him in the suit ; and whereas 
the Court has called upon the defendant to furnish such security, or to offer a sufficient 
deposit in lieu of security, which he has failed to do ; It is ordered that the said defendant 

bo committed to the civil prison until the decision of the 
suit ; or, if judgment be pronounced against him, until satisfaction of the decree. 

Given under my hand and the seal of the Court, this day of 19 • 

Judge 


No. 6. 

Attachment before Judgment, with Order to call for Security for 
Fulfilment of Decree. (O. 38, r. 5.) 

(Title,) 

To 

The Bailiff of the Court. 

' Whereas has proved to the satisfaction of the 

Court that the defendant in the above suit 
These are to command you to call upon the said defendant 

on or before the day of 19 

either to furnish security for the sum of Rupees to produce 

and place at the disposal of this Court when required 

or the value thereof, or such portion of the value as may be 
sufficient to satisfy any decree that may be passed against him ; or to appear and show 
cause why he should not furnish security ; and you are further ordered to attach the 

and keep the same under safe and secure custody until 
the further order of the Court ; and you are further commanded to return this warrant 
on or before the day of 19 

with an endorsement certifying the date on which and the manner in which it has been 
executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 19 


Judge, 
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No. 6. App. F. 

Sboxjrity fob the production of property. (O. 38, r. 5.) 

{Title,) 

Whereas at the instance of , the plaintiff in the above suit 

the defendant, has been directed by the Court to furnish 
security in the sum of Rs. to produce and place at the disposal of the 

Court the property specified in the schedule hereunto annexed ; 

Therefore I have voluntarily become surety and d,o Jiereby 

bind myself, my heirs and executors, to the said Court, that the said defendant shalL 
produce and place at the disposal of the Court, when required, the property specified 
in the said schedule, or the value of the same, or such portion thereof as may bo suffi- 
cient to satisfy the decree ; and in default of his so doing, I bind myself, my heirs and 
executors, to pay to the said Court, at its order, the said sum of Rs. or 

such sum not exceeding the said sum as the said Court may adjudge. 

Schedule, 


Witness my hand at 
Witnesses : 

this 

day of 

10 

1. 



(Signed) 

2. 





No. 7. 

Attachment before Judgment on Proof of Failure to furnish Security. 

(O. 38, r. 6.) 

{Title.) 

To 

The Bailiff of the Court. 

Whereas , the plaintiff in this suit, has applied to 

the Court to call upon , the defendant, to furnish security to fulfil 

any decree that may be passed against him in the suit, and whereas the Court has call- 
ed upon the said to furnish such security, which he has 

failed to do ; These are to command you to attach 

the property of the said and keep the same under safe 

and secure custody until the further order of the Court ; and you are further commanded 
to return this warrant on or before the 

day of 19 , with an endorsement certifying the 

date on which and the manner in which it has been executed, or the reason why it has 
not been executed. 

Given under my hand and the seal of the Court, this day of 19 

Judge, 


No. 8. 

Temporary Injunctions. (O. 39, r. 1.) 

{Title,) 

Upon motion made unto this Court by , Pleader ol 

[or Counsel for] the plaintiff A, B, and upon reading the petition of the said plaintiff 
in this matter filed [this day] [or the plaint filed in this suit on the 

day of , or the written statement of the said plaintiff 

filed on the day of ] 

and upon hearing the evidence of and 

in support thereof [*/ after notice and defendant 
not appearing ; odd, and also the evidence ol 
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App. F« as to service of notice of this motion upon the defendant C, D.]. This Court doth order 
that an injunction be awarded to restrain the defendant G, D., his servants, agents and 
workmen, from pulling down, or suffering to be pulled down, the house in the plaint 
in the said suit of the plaintiff mentioned \pr in the written statement, or petition, of the 
plaintiff and evidence at the hearing of this motion mentioned] being No. 9, Oilmongers’ 
Street, Hindupur, in the Taluk of , and from selling the materials 

whereof the said iiouse is composed, until the hearing of this suit or until the further 
order of this Court. 

Dated this day of 19 

Judge. 

[Where the injunction- is sought to restrain the negotiation of a note or hill, the order - 
ing part of the order may run thus : — ] 

restrain the defendants day of 19, 

parting with out of the custody of them or any of them or endorsing, assigning or nego- 
tiating the promissoiy note [or bill of exchange] in question, dated on or about the 

, etc., mentioned in the plaintiff’s plaint [or petition] and the 
evidence heard at this motion until the hearing of this suit, or until the further order 
of this Court. „ 

[In Copyright oo-A’Ciy] to restrain the defendant C. 

his servants, agents or workmen, from printing, publishing or vending a book, called 

, or any part thereof, until the, etc, 

[Where part only of a booh is to be restrained] to restrain the 

<iefendant O* D., his servants, agents or workmen, from printing, publishing, selling or 
otherwise disposing of such parts of the book in the plaint [or petition and evidence, 
etc.,] mentioned t-o have been published by the defendant as hereinafter specified, 
namely, that part of the said book which is entitled and also that part 

which is entitled [or which is contained in page 

to page both inclusive] until , etc. 

[In Patent rewes] to restrain the defendant C. /)., his agents, 

servants and workmen, from making or vending any perforated bricks [or as the case 
may be] upon the principle of the inventions in the plaintiff’s plaint [or petition, etc., 
or written statement, etc.] mentioned, belonging to the plaintiffs, or either of them, 
during the remainder of the respective terms of the patents in the plaintiff’s plaint [or 
as the case may be] mentioned, and from counterfeiting, imitating or resembling the 
same inventions, or either of them, or making any addition thereto, or subtraction 
therefrom, until the hearing, etc. 

In cases of Trade marks] to restrain the 

defendant C. D., his servants, agents or workmen, from selling, or exposing for sale, 
or procuring to be sold, any composition or blacking [or as the case may bo] described 
as or purporting to be blacking manufactured by the plaintiff A. B., in bottles having 
affixed thereto such labels bis in plaintiff’s plaint or petition, etc,] mentioned, or any 
other labels so contrived or expressed as, by colourable imitation or otherwise, to 
represent the composition or blacking sold by the defendant to be the same as the 
composition or blacking manufactured and sold by the plaintiff A. B., and from using 
trade -cards so contrived or expressed as to represent that any composition or blacking 
sold or proposed to be so^d by the defendant is the same as the composition or 
blacking manufactured o’* sold by the plaintiff A. B., urtH the, etc. 

[To restrain a partner from in any way interfering in the hunness,] 

to restrain the defendaut C. D., his servants and agents 
from entering into any contract, and from accepting, drawing endorsing or negotiating 
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any bill of exchange, note or written security in the name of the partnership firm of App. F. 

B. and D., and from contracting any debt, buying and soiling any goods, and from making 

or entering into any verbal or written promise, agreement or undertaking, and from 

doing, or causing to be done, any act, in the name or on the credit of the said partnership 

firm of B, and D., or whereby the said partnership firm can or may in any manner 

become or be made liable to or for the payment of any sura of money, or for the 

performance of any contract, promise or undertaking until the, etc. 


No. 9. 

Appointment of a Receiver. (0. 40, r. 1.). 
(Title.) 


To 

Whehba? has boon attached m execution of a 

decree passed in the above suit on the day of 19 

in favour of ; You are hereby t subjec t to your giving security to the 

s atisfaction of the ^urt) appointed receiver of the said property under Order XL of 
the Code of Civil Procedure, 1908, with full powers under the provision' of that Order. 

You are r^'qu^od to render a due and proper account of your roceipts and 
disbursements in respect of the said property on 

You will be entitled to remuneration at the rate of per cent . 

upon your receipts under the authority of this appointment 

Given under my hand and the seal of the Court, this day of 19 , 

J udge. 


No. 10. 

Bond to be given by Rbobivbb. (0. 40, r. 3.) 

(Title.) 

Know all men by these presents, that we and 

and are jointly and severally bound to of the Court 

of in Rs. to be paid to the said or his 

successor in oi^ce for the time being. For which payment to be made we bind ourselves 
and each of us, in the whole, our and each of our heirs executors and administrators 
jointly and severally, by these presents, 

Dated tliis day of 19 

Whereas a plaint has been filed in this Court by against 

for the purpose of {here insert the object of suit). 

And whereas the said has been appointed, by order of the above 

mentioned Court, to receive the rents and profits of the immoveable property and 
to get in the outstanding moveable property of 
in the said plaint named : 

Now the condition of this obligation is such, that if the above- bounden 

shall duly account for all and every the sum and sums of money 
which he shaU so receive on account of the rents and profits of tho immoveable property 
and in respect of the moveable property, of the said at such periods 

as the said Court shall appoint, and shall duly pay the balances which shall from time 
to time be certified to be due from him as the said Court hath directed or shall hereafter 
direct,-^ then this obligation shall be void, otherwise it shall remain in full force. 

Signed and delivered by the above-bounden in the presence of 
Note. — ^If deposit of money is made the memorandum thereof should follow the 
terms of tho condition of the bond. 
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No. 1. 

Memorandum of Appeal. (O. 41, r. 1.) 

{Title.) 

The above-named appeals to the 

Court at from the decree of 

in suit No. of 19 , dated the 

^ day of 19 , and sets forth the following grounds 

^ objection to the decree" appealed from, namely : — 

No. 2. 

Seourity Bond to be given on order being made to stay Execution of 

Decree. (O. 41, r. 5.) 

(Title.) 

To 

This security bond on stay of execution of decree executed by 
witnesseth : — 

That , the plaintiff in Suit No. • of 19 

having sued , the defendant, in this Court and decree having been passed 

on the day of 19 , in favour of the plaintiff, and the 

defendant having preferred an appeal from the said decree in the Court, 

the said appeal is still pending. 

Now the plaintiff decree -holder having applied to execute the decree, the defendant 
has made an application praying for stay of execution and has been called upon to furnish 
security. Accordingly I, of my own free will, stand security to the extent of Rs. 
mortgaging the properties specified in the schedule hereunto annexed, and covenant 
that if the decree of the first Court be confirmed or varied by the appellate Court the said 
defendant shall duly act in accordance with the decree of the appellate Court and shaU 
pay whatever may be payable by him thereunder, and if he should fail therein 
then any amoimt so payable shall be realized from the properties hereby mortgaged, 
and if the proceeds of the sale of the said properties are insufficient to pay the 
amount due, I and my legal representatives will be personally , liable to pay the 
balance. To this effect I execute this security bond this 
day of 19 

Schedule. 

Witnessed by (Signed) 

1 

2 . 


No. 3. 

SBOUBiry Bond to be given during the Pendency of Appeal, (O. 41, r. 6.) 

(TiUe.) 

To 

This security bond on stay of execution of decree executed by 
witnesseth : — 

That the plaintiff in Suit No'. of 19 , having 

sued , the defendant, in this Court, and a decree having been pstssed on 

the day of 19 , in favour of the pladntiff, and 

the defendant having preferred an appeal from the said decree in the 
Court the said appeal is still pending 
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Now the plaintiff decree-holder has applied for execution of the said decree and 
hod been called upon to furnish security. Accordingly I, of my own free will stand 
security to the extent of Rs. 

mortgaging the properties specified in the schedule hereunto annexed, and covenant 
that if the decree of the first Court be reversed or varied by the appellate Court, the 
plaintiff shall restore any property which may be or has been taken in execution of the 
said decree and shall duly act in accordance with the decree of the appellate Court and 
shall pay whatever may be payable by him thereunder, and if ho should fail therein 
then any amount so payable shall be realized from the properties hereby mortgaged, 
and if the proceeds of the sale of the said properties are insufficient to pay the amount 
due, I and my legal representatives will bo personally liable to pay the balance. To 
this effect I execute this security bond this day of 


19 


Witnessed by 

1 . 

2 . 


Schedule, 


(Signed) 


App. O. 


• No. 4. 

Security for Costs of Appeal (O. 41, r. 10). 

{Title,) 

To 

This security bond for costs of appeal executed by 
witnesseth : — 

This appellant has preferred an appeal from the decree in Suit No. 
of 19 , against the respondent, and has been called upon to fununh security. Ac- 

cordingly I, of my own free will, stand security for the costs of the appeal, mortgaging 
the properties specified in the schedule hereunto annexed. I shall not transfer the said 
properties or any part thereof, and in the event of any default on the part of the appellant 
I shall duly carry out any order that may be made against mo with regard to payment 
of the costs of appeal. Any amount so payable shall be realized from the proi>erties 
hereby mortgaged, and if the proceeds of the sale of tho said properties are insufficient 
to pay the amount due, I and my legal representatives will bo personally liable to pay the 
balance. To this effect I execute this security bond this 
day of 19 

Schedule. 

Witnessed by (Signed) 

1 . 


2 . 


No. 5, 


Intimation to Lower Court of Admission of Appeal (O. 41, r. 13). 

{Title,) 

To 

You are hereby directed to take notice that the 

in the above suit, has preferred an appeal to this Court from the decree passed by you 
therein on the day of 19 • 

You are requested to send with all practicable despatch all material papers in the 

suit. 

Dated the day of 19 * 

Judge, 
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App. Q. No. 6. 

Notice to Respondent of the Day fixed for the Hearing of the Appeal. 

(0. 41, r. 14.) 

{Title,) 

Appeal from the of the Court of dated the 

day of 19 

To 

Kespondent, 

Take notice that an appeal from the decree of in this 

case has been presented by and registered in this 

Court, and that the day of 19 has been 

fixed by this Court for the hearing of this appeal. 

If no appearance is made on your behalf by yourself, your pleader, or by some one 
by law authorized to act for you in this appeal, it will be heard and decided in your 
absence. 

Given under my hand and the seal of the Court, this day of 

19 

.Judge, 

[Note. — If a stay of execution has been ordered, intimation should be given of the 
fact on'this notice. | 


No. 7. 

Notice to a Party to a Suit not made a Party to the Appeal but 
joined by the Court as a Respondent. (O. 41, r. 20.) 

{Title,) 

Whereas you were a party in Suit No. of 19 , in the Court 

of , and whereas the has 

preferred an apjDcal to this Court from the decree passed against him in the said suit 
and it appears to this Court that you are interested in the result of the said appeal : 

This is to give you notice that this Court has directed you to be made a respon- 
dent in the said appeal and has adjourned the hearing thereof till the 

day of 19 , at 

A.M, If no appearance is made on your behalf on the said day 
and at the said hour, the appeal will be heard and decided in your absence. 

Given, under my hand and the seal of the Court, this day of 

19 

Judge. 


No. 8. 

Memorandum OF Cross-Objection. (O. 41, r. 22.) 

{TiiU,) 

Whereas the has preferred an appeal to the 

Court at from the decree of 

in Suit No. of 19 , dated the 

day of 19 and whereas notice of the day fixed 

for hearing the appeal was served on the on the 

day of 19 , the files this memorandum of cross-objec- 

tion under ruje 22 of Order XLT of the Code of Civil Procedure, 1908, and set forth the 
following grounds of objection to the decree appealed from, namely : — 
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The 


No. 9. 

Deoeee in Appeal. (O. 41, r. 35.) 

{Title.) 

of 19 from the decree of the Court of 

dated the day of 19 . 

Memorandum of Appeal. 

Plaintiff. 
Defendant. 

above-named aju^eals to the Court at 

from the decree of in the above suit, dated the 

of 19 , for the following reasons, namely : — 

This appeal coming on for hearing on the day of 

» before , in the presence of 

tl)e ax^pellant and of for the respondent, it is ordered ; — 

The costs of this appeal, as detailed below, amounting to Rs. 
paid by , The costs of the original suit are to be paid by 

Given under my hand this day of 19 


for 

, are to be 


Costa of Appeal. 


Judge. 



Appellant, 

1 Amount. 

Respondent. 

Amount. 

1. 

ii. 

3, 

4. 

Stamp for memorandum of 
appeal 

Do. for power 

Service of processes . . 

Pleader’s foe on Rs. . . 

Rs. 

a. 

P- 

Stamp for power 

Do. for petition 

Service of processes 

Pleader’s fee on Rs. 

R«. 

a. 

!>• 


Total 




Total 





No. 10. 

Application to appeal in forma pauperis. (O. 44, r. 1.) 

I the above.-named, 

present the accompanying memorandum of appeal from the decree in the above suit 
and apply to be allowed to appeal as a pauper. 

Annexed is a full and true schedule of all the moveable and immoveable property 
belonging to me mth the estimated value thereof. 

Dated the day of 19 , 

(Signed) 

Note. — Where the application is by the plaintiff he should state whether he applied 
and was allowed to sue in the Court of first instance as a pauper. 


No. 11. 

Notice of Appeal in forma pauperis. 

(TUJe.) 

Whereas the above-named has applied to be allowed to appeal as a 

pauper from the decree in the above suit dated the day of 


IQ and whereas the day of 19 has 


of Appeal 
App. Q. 
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App« Q. fitted for hearing the application, notice is hereby given to you that if you desii’o 

to show cause why the applicant should not be allowed to appeal as a pauper an 
opportunity will be given to you of doing so on the afore-mentioned date. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge, 


» No. 12. 

Notice to show cause why a certificate of appeal to the King in 
T Council should not be granted. (0. 46, r. 3.) 

(Title.) 

To 

Take notice that 

has applied to this Court for a certificate that as regards amount or value and nature 
the above case fulfils the requirements of Section 110 of the Code of Civil Procedure^ 
1908, or that it is otherwise a fit one for appeal to His Majesty in Council. 

The day of 19 is fixed for you to show cause 

why the Court should not grant tho certificate asked for 

Given under my hand and the seal of the Court, this day of 

19 , 

Registrar, 


No. 13. 

Notice to Respondent of Admission of the appeal to the King in Council, 

(O. 46, r. 8.) 

(Title.) 

To 

Whereas , the 

in the above case, has furnished the security and mode the deposit 
required by Order XLV, rule 7, of the Code of Civil Procedure, 1908. 

Take notice that the appeal of the said to His Majesty in Council 

has been admitted on the day of 19 . 

Given under my hand and the seal of the Court, this day of 19 . . 

Registrar. 


No, 14. 

Nottob to show cause why a Review should not be granted. (O. 47, r. 4.) 

(Tide.) 

To 

Take notice that haa applied to this Court for a 

review of its decree passed on the day of 19 in 

the above case. The day of 19 is fixed 

for you to show cause why the Court ahoiild not grant a review of it? decree in this case. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 



APPENDIX H. 

MISCELLANEOUS, 


No. 1. 

Aqrbjbmbitt of Partibs as to issues to be tried. (O. 14, r. 6.) 

(TiOe.) 

Whereas we, fche parties in the above suit, are agreed as to the question of fact 
[or of law] to be decided between us and the point at issue between us is whether a claim 
founded on a bond, dated the day of 19 

and filed as Exhibit in the said suit, is or is not bej'^ond the statute of 

limitation (or state the point at issue whatever it may be): 

We therefore severally bind ourselves that, upon the finding of the Court in tlie negative 
for affirmative] of such issue will pay to the said 

the sum of Rupees (or such sum as the Court 

shall hold to be due thereon) and I, the said will accept the 

said sum of Rupees (or such sum as the Court shall hold to bt‘ 

due) in full satisfaction of my claim, on the bond aforesaid [or, that upon such finding 
I, tlie said * will do or abstain from doing, etc., etc.]. 

Plaintiff. 

Dcfemlant. 

Witnesses. 

1 . 


Dated the 


day of 


19 


No. 2, 

Notice of application for the transfer of a suit to another Court for trial. 

(Section 24.) 

In the Court of the District Judge of 

No. of 19 

To 

Whereas an application, dated the day of 

made to this Court by the 

19 now pending in the Court of the at 

which is . plaintiff and 

transfer of the suit for trial to the Court of the 

You are hereby informed that the day of 

has been fixed for the hearing of the application when you will be heard if you desire 
to offer any objection to it. 

Given under my hand and the seal of the Court, this flay of 19 . 

J udge. 



19 

has 

been 

in 

Suit No. 


of 




in 

is 

at 

defendant. 

for 

the 



19 



No. 3. 

Notice of Payment into Court. (O. 24, r. 2.) 

(Title.) 

Take notice that the defendant has paid into Court Rs. and says 

that that sum is sufficient to satisfy the plaintiff’s claim in full. 

X Y, Pleader for the defendant. 


To Z, Pleader for the plaintiff. 
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App. f1. No. 4. 

Notice to show cause, (general form.) 

{TiUe.) 

To 

Whereas the above-named 
has made application to this Court that 

You are hereby warned to appear in this Court in person or by a pleader duly instructed 
on the day of 19 , at o'clock 

in the forenoon, to show cause against the application, failing wherein, the said 
application will be heard and determined ex parte. 

Given under my hand and the seal of the Court, this day of 19 ' . 

Judge. 


No. 5. 


I^Hi AXN T I ITF 

List of Documents produokd by ^ (O. 13, r. 1.) 

Defendant. 

(Title.) 


No. 

Description of document. 

Date, if any, which 
the document 
bears. 

Signature of party or 
jileador. 

1 

2 

3 

4 






No, 6. 

Notice to Parties of the Day fixed fob ICxamination of a Witness 
about to leave the Jurisdiction. (O. 18, r. 16.) 
(Title.) 


To 


plaintiff (or defendant). 

Whereas in the above suit application has been made to the Court by 

that the examination of • , a witness 

required by the said i n the said suit, may be 

taken immediately ; and it has been shown to the Court's satisfaction that the said 
witness is about to leave the Court’s jurisdiction (or any other good and sufficient causes 
to be stated) : 

Take notice that the examination of the said witness will 

be taken by the Court on the day of 19 

Dated the . day of 19 


day of 


Judge. 
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No. 7. 

Commission to examine Absent Witness. (O. 26, rr. 4, 18.) 

(Title.) 

To 

Whereas the evidence of if required by the 

in the above suit ; and whereas ; you are 

requested to take the evidence on interrogatories for viva voce] of such \vitncss 

and you are hereby appointed Commissioner for that purpo.se. 
The evidence will be taken in the presence of the parties or their agents if in att/cndance, 
who will be at liberty to question the witness on the points specified ; and you are further 
requested to make return of such evidence as soon as it may be taken. 

Process to compel the attendance of the witness will be issuetl by any Court having 
jurisdiction on your application. 

A sum of Its. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, thi.s day of 19 

J ufige. 


Apr 


H. 


No. 8. 

L,j3TTEn OP Request. (O. 26, r. 5.) 

* {Title.) 

(Heading: — To the President and Judges of, etc., etc, or as the case may he.) 

Whereas a suit is now pending in the 

in which A. Bi is plaintiff and C. D. is defendant ; And in tlie said suit the ])laintiff 
claims 

(abstract of claims) ; 

And whereas it has been represented to the said Court that it is necessary for the 
purpose of justice and for the duo determination of the matters in (liHj)utc between the 
parties, that the following persons should be examined as witnesses upon oath touching 

P., of 

O. //„ of and 

/. J., of 

And it appearing that such witnesses are resident within the jurisdiction of your 
honourable Court ; 

Now I , as the of the said Court, have the honour 

to request, and do hereby request, that for the reasons aforesaid and for the assistance 
of the said Court, you as the President and Judges of the said , or some 

one or more of you, will bo pleased to summon the said witness (and such other witnesses 
as the agents of the said plaintiff and defendant shall liumbly request you in writing 
so to summon) to attend at such time and place as you shall appoint before some one or 
more of you or such other person as according to the procedure of your Court is competent 
to take the examination of witnesses and that you will cause such witnesses to bo ex- 
amined upon the interrogatories which accomimny this letter of request (or viva voce) 
touching the said matters in question in the presence of the agents of the plaintiff, and 
defendant, or such of them as shall, on due notice given, attend such examination. 

And I further have the honour to request that you will be pleased to cause the 
answers of the said witnesses to be reduced into writing, and all books, letters, papers 
and documents produced upon suoh examination to bo duly marked for identification, 
and that you will be further pleased to authenticate such examination by the seal of 
your tribunal, or in such other way as is in accordance with your procedure, and to 
return the same together with such request in writing, if any, for the examination 
of other witnesses to the said Court. 
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(Note.— li the request is directed to a Foreign Court, the words “ through Hu 
Majesty’s Secretary of State for Foreign Affairs for transmission ’’ should be inserted 
after the words “ other witnesses ’’ in the penultimate line of this form.) 


No. 9. 

Commission pop. a Local Investigation, ob to examine Aoootjnts. 

(0. 26, rr. 9, 11.) 

(Title.) 

To ... 

Whebeas it is deemed requisite, for the purpose of this suit, that a commission 
fgj. should be issued ; You are hereby 

appointed Commissioner for the purpose of 

Process to compel the attendance before you of any witnesses or for the production 
of any documents, whom or which you may desire to examine or inspect, will be issued 
by any Court having jurisdiction on your application. 

A sum of Rs. , being your fee in the above, is heremth forwarded. 

Given under my hand and the seal of the Court, this day of 19 • 

^ Judge, 


No. 10. 

Commission to make a Pautition. (0. 26, r. 13.) 

(Title.) 

To 

Whereas it is deemed requisite for the purposes of this suit that a commission 
should be issued to make the partition or separation of the property specified in^ and 
according to the rights as declared in, the decree of this Court, dated the 

q{ 19 ; Your are hereby appointed Commissioner 

for the said purpose and are directed to make such inquiry as may be necessary, to divide 
the said property according to the best of your skill and judgment in the shares set out 
in the said decree, and to allot such shares to the several parties. You are hereby 
authorised to award sums to be paid to any party by any other party for the purpose 
of equalizing the value of the shares. 

Process to compel the attendance before you of any witness, or for the production 
of any documents, whom or which you may desire to examine or inspect, vdll be issued 
by any Court having jurisdiction on your application. 

A sum of Rs. being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 1^ . 

Judge. 

No. 11. 

Notice to Minor Defendant and Guardian. (0. 32, r. 3.) 

(TiUe.) 

Minor Defendant. 

Natural Ghiardian. 

Whbrbas an application has been presented on the part of the in the above 

-suit for the appointment of a guardian for the suit to the minor defendant, you, the 
-wld minor, and you (1) 
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(1) Here insert the name of guardian. are hereby required App tf 

to take notice that unlew within days from the service upon you of 

this notice, an application is made to this Court for the appointment of you (1) 
or of some friend of you, the minor, to act as guardian for the suit, the 
Court will proceed to appoint some other person to act as a guardian to the minor for 
the purposes of the said suit. 

Givbn under my hand and the seal of the Court, this day of 19 

Judge. 


No. 12. 


Notice to opposite Party of day fixed foe Hearing Evidenok 
OF Pauperism. (O. 33, r. 6.) 

(Tiile.) 

To 

Whereas has 

applied to this Court for permission to institute a suit against in forma pauperis 

under Order XXXIlf of the Code of Civil Procedure, 1908 ; and whereas the Court 
sees no reason to reject the application ; and whereas the 

day of 19 , has boon fixed for receiving such evidence as the 

applicant may adduce in proof of his pauperism and for hearing any evidence which 
may be adduced in disproof thereof t 

Notice is hereby given to you under rule 6 of Order XXXIII that in case you 
may wish to offer any evidence to disprove the pauperism of the applicant, you may 
<io ‘so on appearing in this Court on the said day of 

19 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 13. 

Notice to Surety of ms Liability under a Decree, {Section 145.) 

(Title.) 


To 

Whereas you did on bocorao 

liable^ as surety for the performance of any decree which might bo passed against the 
said ^fendant in the above suit ; and whereas a decree was passed 

on the day of 19 , against 

the said defendant for the payment of , and whereas application 

has been mode for execution of the said decree against you : 

Take notice that you are hereby required on or before the 
day of ' 19 , to show cause why the said decree should not 

be executed against you, and if no sufficient cause shall be^ within the time specified, 
shown to the satisfaction of the Court, an order for its execution will be forthwith issued 
in the t(‘ims said application. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 
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Minute of other 
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Payment or 
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NOTB— Wliere there are numerous plaintiffs or numerous defendants, the name of the first plaintiff only, or the first defendant only, 
may he, need be entered in the register. 
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Judgment. 
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Arbitration. 


Arbitration in Suits. 


1 . [ S. 506. ] (1) Where in any suit aJT— j ^e parties 

'/iljterested agree that any matterTn dilfer- 
w SJder.S’reiere^JSr encc between them shall be referred to 

arbitration, they may, at any time before 
judgment is pronounced, apply to the 
Court for an order of reference. 


(2) Every such application shall be in writing and shall 
state the matter sought to be referred. 

Alterations In the rule ; — 

1. The word “ interested ** in clause (1) has been added after the word “ parties*’. 

See notes below under the head “ All the parties interested must join in 
the application.” , 

2. The words ** in person, or by their respective pleaders specially authorized 

in writing in this behalf,” which occurred in the old section after the word 
“apply” and before the words “to the Coiirb,” have boon omitted. 

Scope of the Schedule* — The present Schedule deals with arbitration under 
three heads (a) : — 

I. Whef^ a suit has been instittUed and all the parties interested agree to refer to 
arbitration any matter in difference between them in the suit. In that case all pro- 
oeedings from first to last are under the supervision of the Court and they are governed 
by the provisions of paras. 1 to 16 of this Schedule. The' first atop is to apply to the 
Court for an order of reference under para. I. Ji cdl the parties irderested have joined 
In the application, an order of reference will be made imder para. 3. 

n. Where parties without having recourse to litigation agree to refer their differences 
to arbitration and it is desired that the agreement of reference should have the sanction 
of the Court. In that case the parties to the agreement or any of them may apply to 
the Court under para. 17 to have the agreement filed in Court and to make an order of 
refereuoe thereon. If an order of reference is made, all further proceedings will be under 
the supervision of the Court, and they wfil be govexmed by the provisions of paras. 3 
to 16 so far as they are consistent with the agreemen1^<para. 19). See paras. 17 to 19 . 

TTT, Where the agreement of reference is made and the arbitration itself takes 
place '^thout the intervention of the Court and the assistance^ of the Court is only sought 
in brder to gihe effect to the award. In that case any person interested in^the award may 
apply to the Court under para; 20 to have tlje award filed in Court. See paras. 20>21. 

» - 4 - ! 

(a) Qhulam Khan v. J^uhammad Hc^saan (1002) 20^al , 167, 29 I. A. 61. 


ARBITRATION. 


96ff 

Arbltmtlon. 


All the parties Interested must Join In the appHcatlon.-In order 

to give junsdiotion to the Court to make au order of reference under this and para. 3 
It 18 neoe^iy that aU the paHiea interested must apply to the Court (6). If aU the partied 
interested do not apply, and an order of reference is made, the order is illegal, and If 
an aw^ is made on such reference, the award also is iUegal (c). Thus where in a suit 
for partner^p Moounts brought by A against B and O. A and B alone applied to the 
^urt to refer the matters in dispute to arbitration, and an order of reference was made. 
It was held, on an objection raised by 5 to the validity of the award, that O not having 
joined m the application, the order of reference as well as the award made in pursuance 
thereof were illegal (d). 


The word interested is new. It has been added to give effect to a recent Allaha- 
bad d^^ision (c). It refers to the succeeding words “ any matter in difference between 
them.”' A party to a suit who is nob interested in a matter in difference between the 
other parties to the suit need not join in an application under this paragraph for an 
order of reference. A sues B and C, praying as against B for a declaration of his title 
to certain property and as against G for pDs session of the property. A and B alone apply 
to the Court to refei^^to arbitration the question as to the oumerskip of the properitj. The 
Court has jurisdiction to make an order of reference, though G has not joined in the 
application, for the question of ownership is not in issue between A and G. But G not 
being a party to the reference, the award is not binding upon him, though it is 
binding as between A and B (/). 

It has been held by the High Court of Allahabad that a defendant who does not put 
in an appearance and does not contest the suit is not a “party” within the moaning of this 
paragraph. The mere * fact, therefore, that such a defendant has not joined in the 
application for an order of reference will not invalidate an award {g). On the other hand* 
it has been held by the High Courts of Calcutta {h) and Madras (i), that the mere 
fact that the defendant has not put in an appaarance and doss not contest the suit is 
no ground for holding that he is not a party “ interested ” within the meaning of this 
paragraph. The latter view, it is submitted, is correct. A person, however, who is 
not a necessary party to a suit is not a party ” interested ” within the meaning of this 
para. (j). See O. 1, r. 10 (2), 

Apply.’ ’ — This section requires that all the parties interested should not only 
agree to a reference, but that they should all apply to the Court for an order of reference. 
Therefore, if one of the parties interested agrees to a reference, but he changes his mind^ 
subsequently and does not join in the applioation, the application for an order of refer- 
ence should be refused (k). 

Application shall be in writing:. — The provision requiring the application to 
be in writing is directory only, and not imperative ; hence an award is not invalid 
merely because the application for the order of reference was not made in writing (i). In 


(fr) Oulam Khan v. Muhammad Hassan (1902) 
29 Cal. 167, 29 I. A. 61. 

(<?) Joy Prokash v. Sheo Qolam (1886) 11 Cal. 
87. 

(d) Indur Subbarami v. Kandadai (1003) 26 Mad. 
47. 

(«) Piiam Max v. AH (1902)^24 All. 229. 

CO BUhoka v. Anunto (18/9) 4 C. L. R. 65; 

PiXam Mai v. Sadiq AH (1902) 24 All. 229. 
f) UhardoB v. Keshab Deo (1910^ 32 All. 657 ; 
Ajudhia Prasad v. Badar-ul- Husain (1917) 
39 All. 489, 496, contra Haswm v. Mahbub 
(1911) 8 All. L. J. 646 : Sctbta v. Dharam 
^1^1012) 86 All. 107. 


(A) QiHja V. Karai (1918) 27 Cal. L. J. 939 ; 
Seth Dooly Chand v. Mamuji (1917) 25 Cal. 
L. J. 339. 

(i) Potita V. Narasinga (1010) 42 Mad. 638. 
Contra Vailhianaiha v. Vaithxalinga (1016) 
18 Mad. L. T. 374. 

(i) Sabta V. Dharam (1912) 36 All. 107 ; Ajudh^ 
Prasad v. hadar -fU-Husaxn (1917) 30 All. 
480, 493. 

(Jc) Miran Bakhsh v. iSher Muhammad (1011) 
Punj Rec. no. 17, p. 39. 

(1) Shama Sundaram v. Abdul Latif (1000) 27 
Cal. 61; Abdul Hamid v. Rias-ud-din (100^ 
30 All. 82. 


Scb. II, 
, para. 1. 
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Sch. II, a recent oaae before the Judicial (Committee where the agreement was in writing, but it 

. para* I* signed by one of the parties, it was held that para. 1 of this Schedule did not 

require tiiat the writing should of necessity be signed (m). For form of application for 
an order of reference see the Appendix to this Schedule, form No. 1. 

“ Court,*' — Section 107 of the Code provides that an appellate Court shall have 
the same powers as a Court of original jurisdiction. It follows therefore that an 
appellate Court can act under this paragraph, and refer matters in dispute in the appeal 

to arbitration if all the parties interested agree to a reference (n). But a Court to which 

certain issues have been referred for trial under O. 41, r, 25, cannot act under this para- 
graph, as the duty of such Court is to iry the issues as directed by the appellate Court 
and to return to the appellate Court its findings thereon together with the evidence (o). 
Similarly a Court dealing with x>otition8 under the Provincial Insolvency Act, 1907, has 
no power to refer the proceedings to arbitrators to decide whether the petitioner should 
or should not be declared an insolvent (p). 

Revocation of arbitrator’s authority* — When a matter is referrecf to arbitra- 
tion by an agreement between the parties without the, intervention of a Court of Justice, the 
agreement to refer to arbitration cannot be revoked by any party w^vhout good cause and 
a mere arbitrary revocation will not be permitted by the Court (q). Where a claimant did 
not proceed with the reference for a period of nine months without any just cause, 
it was held that it amounted to a good cause suificient to entitle the other party to revoke 
the submission (r). Similarly if the arbitrator is indebted to one of the parties at the 
time of the reference or becomes so indebted after the reference, and this fact is not 
disclosed to the other party, the non-disclosure is a sufficient cause for revoking the 
submission upon discovery of the fact («). 

But when a matter is referred to arbitration by an order of the Court, the Court alone 
can revoke the authority of the arbitrator, and that too in the oases specified in para. 5, 

8 and 15. The Court has no power to revoke the authority of an arbitrator in any other 
cats* Thus where after an order of reference was made under para. 3, the defendant 
applied to the Court for an order to revoke the authority of the arbitrator and to 
appoint a new arbitrator in his place on the ground that ho had come to know of 
certain facts which showed that the arbitrator was not worthy of the confidence 
reposed in him, it was held that the Court had no power to make the order, as the case 
did not come either under para. 5, 8 or 16. It was further held that the objection 
raised by the defendant could only be considered after the award was made and filed in 
Court, and that too to the extent jwrmitfced by para. 16 (<). Note the words “ or being 
otherwise invalid ** in para. 15, cl. (c). 

Where a party dies after application but before order of reference. — 

The death of a party to an application made under this rule for a reference to arbitration 
before the order of reference is made does not operate as a revocation of the authority 
of the proposed arbitrator ; therefore, if the right to sue survives, it is competent to the 
Court to make an order of reference after substitution of the representative of the 
deceased party («). 

(m) UvMd Sing v. Sobhag Mat (1916) 43 I. A. 1 (1898) 20 AU. 145 ; Perumatta v. PerwnaUa 

^ 48 Cal. 290, (1904) 27 Mad. 112 ; Kunj LaU v. Banwari 

(n) DuUa v. Khedu (1911) 88 All. 646; Suresh LaU (1918) 4 Pat. L. J. 394, 399. 

Ohundsr v.AmWca Churn (1891) 18 Cal. 607. (r) Coley v. Da Costa (1890) 17 Cal. 200. 

( 0 ) Nand Ham v. Fakir Chand (1886) 7 All. 628. (s) Mahomed v. Hakiman (1902) 29 Cal. 278. 

Ladha Singh y, Bhag Singh (1916) Punj. Eec. (t) Hatimbhai v. Shanker (1886) 10 Bom. 881; 

no. 60, p. 148. Chatarbhuj v. Raghubar (1914) 86 All. 854. 

(tf> Pestonji V. Manokjee (1868) 12 M. I. A. 112. (v) DuUa v. Khedu (1911) 88 All. 646. . 

118 ; SuUan Muhammad v. Shea Prasad 
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Withdrawal of suit after reference to arbitration. — See notes to O, 23, 
r. 1, under the head “ Arbitration,’* p. 681 above. 

Form. — For form of application for an order of reference see the Appendix to 
this schedule, form no. 1. 


Appointment of arbirator. 


2. [s. 507, 1st para ] The arbitrator 

shall be appointed in such manner as may 
be agreed upon ‘between the parties. 


Order of reference. 


3. [S. 508.] (1) The Court shall, by order, refer to 

the arbitrator the matter in difference 
which he is required to determine, and 
shall fix such time as it thinks reasonable for the making of 
the award, and shall specify such time in the order. 

(2) Wheje a matter is referred to arbitration, the Court 
shall not, save in the manner and to the extent provided in this 
Schedule, deal with such matter in the same suit. 

The word “ making ** has been substituted for the word “ delivery.” In fact the 
word “ delivery ’* was construed as meaning ” making. ” See notes below under the 
head “ Making of award.” 

Fixing: of time for the making of award. — ^The present paragraph provides 
that the Court shall fix a reasonable time for the making of the award and specify such 
time in the order of reference. Paragraph 8 enables the Court from tinm to time to enlarge 
the period for the making of the award. Paragraph 16 provides that an award made 
after the expiration of the period allowed by the Court may be set aside by the Court. 
The provision contained in this paragraph roc[uiring the Court to fix a reasonable time 
for the making of the award is not merely directory, but imperative. Hence this pro- 
vision should be strictly followed. At the same time it has been held that if no time 
is fixed for delivery, of the award in the order of reference, but the Court subsequenth' 
makes an order for enlarging the time (para. 8), and fixes in that order the time within 
which the award should be made, the omission to fix the time in the order of reference 
is not fatal to the award (v). See para. 16, cl. (1), sub-cl. (o) and notes thereto. 

Making of award. — ^An award is said to be “mode ” when it is completed and 
signed by the arbitrators. Hence it is sufficient if the award is made, that is, completed 
and signed by the arbitrators, within the period limited under this paragraph ; it is not 
neoessaxy to the “ making ” of the award that it should actually reach the liands of the* 
Court within such period. The validity of the award depends upon the making of it 
within the period allowed, and it is immaterial on what date it is actually delivered 
the Court, Thus where the time fixed by the Court for the delivery of on awara in a 
suit pending before it was 16th April, 1900, and the award was completed and Signed 
on the 16th April, but did not reach the hands of the Court until the 17th of April, it 
was held that the award was within time {w). 


(e) Raja Ear Narain v. Chaudhrain Bhagwant 
Kuar (1891) 18 All. 300, 18 I. A. 66 ; 
Lachman Dob v. AbparkoBh (1908) 30A11.160. 
<•*>) Arwntigam v. Arunaohalafn (1899) 22 Mad. 22 ; 


VmerBey v. Shamji (1889) 18 Bom. 

119 ; Sita Ram v. Bhawani (1904) 26 All. 
105 ; Asad-ul-Lah v. Muhammad (1906) 
27 All. 469. 


Scb. II, 
paras. 1-3 
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paras- 3,4 


Clause (a). — ^Where a matter is referred to arbitration, the Court should not 
deal with it in the same suit except in the manner provided in this Schedule, Hence 
the Court has no power to grant permission to the plaintiff to withdraw from the suit 
with liberty to bring a fresh suit, for there is no paragraph in this Schedule corresponding 
to O. 23, r. 1 (»). Nor can the Court revoke the authority of the arbitrator and appoint 
a new arbitrator except in the cases specified in paragraph 6 (y). Nor is it open to the 
Court to hear the suit on the merits, unless the arbitration has been superseded imder 
para. 6, 8 or 16 ( 2 ). Similarly, the Qourt has no power to confirm an order passed by the 
arbitrators making payments of their fees a condition precedent to the hearing of the 
reference, there being no paragraph in this Schedule empowering the Court to make 
an order in that behalf (a). On the same principle where an award is once set aside, 
on the ground, c.^., that one of the parties to the reference had died before the termination 
of the arbitration proceedings, the Court has no power to send book the case to the 
arbitrators for decision (6). 


Form, — ^For form of order of reference see form no. 2 to the Appendix to this 
Schedule. 


4. [ S. 509. ] (1) Where the reference „is to two or 

more arbitrators, provision shall be made 

ormOTetOTtotfprovVto the Order for a difference of opinion 
dwerenoe of opinion. among the arbitrators— 

(а) by the appointment of an umpire ; or 

(б) by declaring that, if the majority of the arbitrators 

agree, the decision of the majority shall pre- 
vail ; or 

(c) by empowering the arbitrators to appoint an 

umpire ; or 

(d) otherwise as may be agreed between the parties 

or, if they cannot agree, as the Court may deter- 
mine. 


(2) Where an umpire is appointed, the Court shall fix 
such time as it thinks reasonable for the making of his award 
in case he is required to act. 

Decisfoti of majority. — ^Where the order of reference did not provide that the 
dedBion of the majority of arbitrators should prevail, and two of the five arbitrators 
refused to act, it was held that an award by the remaining three who constituted the 
majority was not valid (c). 

Empowering arbitrators to appoint an umpire. — ^The arbitrators have 
no power to appoint an umpire, unless they, are authorized in that behalf (d). 


(X) Shtoambar v. Dcodat (1887) 9 ^11. 168; Dtbi 
Oharn v. Bivta (1902) 7 Oal. W. N 186. 
(V) SeUimbhai v. Shankar (1886) 10 Bom. 381, 

(z) Jamna v. Natib (1902) 24 All. $12. 

(a) SUzl V. RobarU (1881) 6 Oal. 809. 


(b) PachkaufH Ram v. Nand Rai (1908) 80 All. 605. 

(c) Ourupathappa v. Narasingappa (1884) 7 Mad. 

(d) Smith V. Ladha (1898) 17 Bom. 129. 
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Delesratfon of doty by arbitrator.— An arbitrator cannot delegate his duties Sch. II, 
to a third person (c). But he may delegate to a third person the performance of acts para8.4,5. 
of a ministerial character. Thus where an arbitrator employed his son to take some 
measurements instead of taking them himself, it was held that the award was not by 
that reason invalid (/ ). 

Power of Court to appoint 5 . [Ss. 507 (2). 5lt),5II.] ( 1 ) In any of 

arbitrator In certain casea. following CaseS, namely 

(a) where the parties cannot agree within a reasonable 

time with respect to the appointment of an 
arbitrator, or the person appointed refuses to 
accept the office of arbitrator, or 

(b) where an arbitrator or umpire — 

(i) dies, or 

In) refuses or neglects to act or becomes 
incapable of acting, or 

(ni) leaves British India in circumstances 
showing that he will probably not 
return at an early date, or 

(c) where the arbitrators are empowered by the order 

of reference to appoint an umpire and fail to 
do so, 

any party may serve the other party or the arbitrators, as 
the case may be, with a written notice to appoint an arbitrator 
or umpire. 

(2) If, within seven clear days after such notice has 
been, served or such further time as the Court may in each 
case allow, no arbitrator or no umpire is appointed, as the 
case may be, the Court may, on application by the party who 
gave the notice, and after giving the other party an opportu- 
nity of being heard, appoint an arbitrator or umpire or make an 
order superseding the arbitration, and in such case shall pro- 
ceed with the suit. 

Notice to appoint arbitrator. — Where an order of reference is made on the 
joint application of A and B, and the arbitrator refuses to act, and A serves 7? with 
notice to appoint a new arbitrator, the appointment of the new arbitrator must be 
made both by A and B, and not by B alone {g). 


(«) Jamna v. Natib (1902) 24 AU. 312. {g) ChaHa Ram v. Sajan Mai (1918) PunJ. Eoc. 

if) Buta V. Municipal Committee of Lahore (1902) no. 112, p. 360. 

29 Oal. 864, 29 I. A. 168. 
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Sch. 

paras. 


11, Duty of Court under this paragraph.— In the event of the happening of any 

of the eventa mentioned in this paragraph, the Court must adopt one of the two courses 
' * pointed out in the paragraph, namely, appoint a new arbitrator, or make an order super- 
seding the arbitration. Thus where one of three arbitrators refused to aot, and the Court 
neither appointed a new arbitrator nor made an order superseding the arbitration, it 
was held that the award made by the other two was invaild {h)» 

Appointment of new arbitrator or umpire. — ^Under the Code of 1882, the 
Court had no power, on the happening of either of the events referred to in oL (a) of this 
paragraph, to appoint a new arbitrator without the consent of all the parties to the 
reference ; the reason being that the corresponding Section 607 of that Code contained 
the words “ and [if] the parties desire that the nomination shall be made by the Court ”(i). 
But the said words have been omitted in cl. (a), and the Court has power under 
this paragraph to appoint a new arbitrator without the consent of all the parties even in 
the cases mentioned in cl. (a). In cases covered by cl. (b), it is open to the Court to 
appoint only one new arbitrator in place of several old arbitrators (j)» But the Court 
has no power to appoint an arbitrator or umpire under sub-para. (2) unless notice is 
given as required by sub-para. (1) and the party served with the notice has been given 
an opportunity of being heard (&). 

The power of the Court to appoint a new arbitrator or umpire may be limited by 
agreement. A and B submitted to arbitration on the terras that the umpire should be 
selected from seven persons named. The umpire first selected refused to act, and the 
Court apiJointed a new umpire who was not one of the seven persons named. It was 
held that the umpire not being one of the seven named in the agreement, the award 
of the umpire was invalid {1). 

If the arbitrator refuses to act. — If an arbitrator refuses to aot, the Court 
cunnot compel him to act. Thus where an arbitrator refused to act, and the Court, 
instead of accepting his refusal, directed him to proceed and make an award, it was held 
thnt the award was not valid. The finality of an award is based entirely upon the prin- 
ciple that the arbitrators are judges chosen by the parties themselves, and that such 
judi^es are willing to settle the disputes between them {m). But an arbitrator has full 
power to retract his resignation before it is accepted. The mere oiroumstance of an arbi- 
trat<>r having first tendered and then withdrawn his resignation does not divest him of the 
character of arbitrator (n). 

Order superseding arbitration. — ^When once a matter is referred to arbitra- 
tion by an order of the Court, the Court has no power to hear the suit on the merits, 
imless the arbitration has been superseded by an order under this paragraph (o) or under 
paragraph 8 jot 16. 

Form. — ^For form of order for appointment ol new arbitrator see the Appendix 
to this Sohedue, form No. 3. 

0. [S. 512,] Every arbitrator or umpire appointed under 

Powers of arbitrator or paragraph 4 or paragraph 6 shall have the 
u™pir.^.ppointedund.rpara- powers as if his name had been insert- 
ed in the order of reference. 


<A) Nand Ram v. Fakir Chand (1886) 7 All, 6E3; 

‘ Thammiraju v. Bapiraju (IB89) 12 Mad. 
113. 

(i) See Pugardin v. Moidima (1888) 6 Mad. 414 ; 

Repin Beharx v. Aun^a (1801) 18 Oal. 826. 
O) Ramperwd y. Juggermath (1880) 6 0 L. B. l. 


(k) Abdul Ohani v. jDin Dayal (1919) 41 All. 578 
(i) Barracho v. Sowa (1872) 7 Mad. H. 0. 72. 

(m) Shibcharan v. Ratiram (1886) 7 All. 20. 

(n) Gar Narain v. Bhagteant Knar (1888) 10 

All. 187. 

( 0 ) Jamna v. Noiib Ali (1002) 24 AH. 812. 
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7. [S. 513.] (1) The Court shall issue the same pro- Sch. II, 

cesses to the parties and witness whom paras. 7,8. 
^^mmoningwitacB.e,a„d arbitrator or Umpire desires to ex- 

amine, as the Court may issue in suits 
tried before it. 

(2) Persons not attending in accordance with such pro- 
cess, or making any other default, or refusing to give their 
evidence, or guilty of any contempt to the arbitrator or umpire 
during the investigation of the matters referred, shall be 
subject to the like disadvantages, penalties and punishments, 
by order of the Court on .the representation of the arbitrator 
or umpire, as they would incur for the like offences in suits 
tried before the Court. 

8 . [S. 514.1 Where the arbitrators or the umpire cannot 

complete the award within the period 
Specified in the order, the Court may, if 
it thinks fit, either allow further time, and 
from time to time, either before or after the expiration of the 
period fixed for the making of the award, enlarge such period ; 
or may make an order superseding the arbitration, and in 
such case shall proceed with the suit. 

Alteratfon In the rule. — The words, either before or after expiration of 
the period fixed for the making of the award” are new. They give effect to decisions 
under the old section (p). 

Extension of time for making award, — ^If the time originally fixed for 
making an award has expired, and no award is made, the Court may extend the time 
for making the award. It is not necessary that the application to extend the time should 
be made before the expiry of the period originally fixed for making the award. The 
application may be made even after the exxiiry of the time originally fixed (q). But 
it must be made before the award is made. The Court has no power to enlarge the time 
for the making of an award after the time for making it has expired and after the award 
has been 7nade (r). Sec. 148 of this Code does not alter the law laid down in this rospeot (^) 

An award made after the expiration of the period allowed by the Court may be set aside 
under paragraph 16, cl. (c). 

Where by an order of reference power is given to the arbitrator to extend the time for 
making the award, he can only extend the time before the time originally fixed for making 
the award has expired (0. 


V) Jamm v. Nasxb 4li (1902) 24 All. 312. 
iq) Rarinarain v. BJiagvan (1888) 10 All. 137. 

(r) Baja Ear Narain v. Bhagwan (1891) 13 All. 
800, 18 I. A. 66 ; Lakshiminarasimham v. 
Somaaundaram (1892) 16 Mad. 884 ; Bam 
Manohar v. Zal Behan (1892) 14 All. 343. 


(«) Skib Krishna v. Saiish Chunder (1911) 38 Cal. 
522 • doubted in Potto Kumari v. Upendra 
Nath (1919) 4 Pat. L. J. 266, *70. 

(t) Co-operative Hindustan Bank v. Bhola Nath 
(1914) 19 O. W. N. 165. 
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Sch. II, Estoppel.— The parties to a reference may be estopped by their conduct from im- 

paras. peaching the validity of an award on the ground that it was made after time («). 

8-10. Appeal • — ^An appeal lies from an order superseding an arbitration where the award 

has not been completed within the period allowed by the Court (s. 104, sub [s. (1), ol. (a)]. 


9 . [S. 515.] Where an umpire has 

been appointed, he may enter on the refer- 
ence in the place of the arbitrators, — 

(a) if jbhey have allowed the appointed time to expire 
without making an award, or 

(h) if they have delivered to the Court or to the umpire 
a notice in writing stating that they cannot 
agree. 


Where umpire may 
arbitrate in lieu ‘ of 
arbltratorn. 


id. [S. 516.] Where an award in a suit has been made> 
the persons who made it shall sign it and 
cause it to be filed in Court together with 
any depositions and documents which have 
been taken and proved before them ; and notice of the filing 
shall be given to the parties. 


Award to be ^ signed 
filed. 


It is not necessary that an award should be signed by the arbitrators 
In the presence of each oth'^r* — ^Ifc is quite enough if all the arbitrators agree 
to the terms of the award and sign it. There is no provision of law requiring them to 
sign in the presence of each other (v). But the award must be signed by all the arbitrators 
before iJda filed. An award signed by one of the arbitrators while it is on the file of the 
Court is invalid («;). 


Necessity of arbitrator’s presence at tneetings. — Wh«i a case has been 
referred to arbitration, the presence of all the arbitrators at all meetings, and, above all , 
at the lasi meeting when the final act of arbitration is done, is essential to the validity 
of the award 

“Together with any depositions and documents.”— The Court has juris- 
diction to compel arbitrators to give up documents that may have been filed before 
them as exhibits during the course of the arbitration. Also if the original records of 
the suit are handed to the arbitrators to enable thefti to proceed with the arbitration, 
and they iail to return them, the Court can compel them to return the records (y). 


Notice of the filing shall be given. — ^It is a material irregularity within the 
meaning of s, 115, if the Court gives judgment without issuing notice, and the judgment 
will be set aside in revision {z). 


(m) Paito KumoH v. UpmdrokNath (1919) 4 Pat. 
L. U70. 

(r) AttahuJnatiY. Aeha Nayak(M(i696) is Mad. 22. 
(w) Rameth Chandra v. Kan^mamayi (1006) 88 
Oal. 408 : Kanakkut v. Nagalinga (t0(w) 82 


Mad. 610. 

{%) Nand Ram, v. Fdkir Ohand (1886) 7 All. 628. 

(y) Nurring v. Nvffrr (1800) 17 Caf. 882. 

(z) Rangazami v. MuUuzami (1888) 11 Mad. 144; 

Chaturbhuj v. Qanzzh (1808) 20 AU. 474. 
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Delivery of award. — The act of an arbitrator in delivering an award to the 
proper officer of the Court for the purpose of being filed in Court is not an “ applica- 
tion” within the meaning of the Limitation Act. Hence there is no period of limitation 
within which an award should be delivered by an arbitrator to the Court (a). 

Form. — For form of award see the Appendix to this Schedule, form no. 5. 

11 . [ S. 5l7-] Upon any reference by an order of the 

Court, the arbitrator or umpire may, with 
by®Mbi”“OT'or^Spir“” the leavc of the Court, state the award as 
to the whole or any part thereof in the 
form of a special case for the opinion of 
the Court, and the Court shall deliver its opinion thereon, 
and shall order such opinion to be added to and to form part 
of the award. 


Appeal. — An appeal lies from an order on an award stated in the form of a special 
case [s. 104, sub-s. (1), (b)]. Where the arbitrators dififor on certain matters referred 

to them, but instead of referring their differences to an umpire as provided by the order 
of reference, they submit their own opinions in the form of a special case for the opinion 
of the Court, such submission is not an award stated in the form of a special case, and 
no appeal therefore lies from any order made upon such submission (6). 

Form. — For form of «pecial case see the appendix to this Schedule, form no. 4. 


Power to modify or cor- 
rect award. 


12 . [ S. .IIS. ] The Court may, by 

order, modify or correct an award, — 


(a) where it appears that a part of the award is upon 
a matter not referred, to arbitration and such 
part can be separated from the other part and 
does not affect the decision on the matter re- 
ferred ; or 


(6) where the award is imperfect in form, or contains 
any obvious error which can be amended with- 
out affecting such decision ; or 

(c) where the award contains a clerical mistake or an 
error arising from an accidental slip or omission. 


Power to modify or correct. — The Court has no power to modify or correct 
itn award except in the three cases mentioned in this paragraph. A Court acts without 
jurisdiction if it modifies an award because it takes a view different from that held by 
the arbitrator (c). 

Where a part of the award Is upon a matter not referred to arbitra- 
tion* — Where the matters in dispute in a suit are referred to arbitration, but the question 

(<») Robart* v. BarrUon (1881) 7 Cal, 333. j (c) Parma Dot v. Bip^u (1916) TunJ. Hoc. no. 78, 

(ft) PwthoUiimdat v. Ramgopal (1910) 36 Bom. 130. ' p. 243. 


Sch. II, 
paras, 

10 - 12 . 
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Sch. II i* “O* referred, and the arbitrators make an award containing, a direction that 

the defendant should pay the plaintiff’s costs, the Court has power under thin paragra.ph 
P®*"®®' to modify the award by striking out the direction for the payment of costs, the case being 

13, • 14. one in which the part of the award upon the matter not referred could be separated from 

the other part (d). An award that goes beyond the terms of the reference is to that extent 
iiUrA vires (e). But where no such separation is possible, the Court should remit the award 
to the reconsideration of the same arbitrator under paragraph 14, cL (a). 


Order as to costs of arbi- 
tration. 


Clause (c). — ^This clause is new. 

. Appeal.— An appeal Ues from an order modifying or correcting an award ; see 
see. 104, sub sec. (1), cl. (c). 

,18'. [ S, 519.] The Court may also make such order as 

it thinks fit respecting the costs of the 
arbitration -where any question arises re- 
specting such costs and the award con- 
tains no sufficient provision concerning them. 

14. [ S. 520 .] The Court may remit the award or any 

„ „ matter referred to arbitration to the re- 

consideration of the same arbitrator or 
umpire, upon such terms as it thinks fit, — 

Where the award has left undetermined any of the 
matters referred to arbitration, or where it. 
determines any matter not referred to arbitra- 
tion, unless such matter can be separated with- 
out affecting the determination of the matters 
referred; 

(b) where’ the award is so indefinite as to be incapable 
of execution ; 


ferred to arbltratloa may be 
remitted 


(a) 


(c) where an objection to the legality of the award is 
apparent upon the face of it. 

Remission of award when the award has left undetermined any of 
the matters referred to arbitration.— The ground for holding an award to be 
invalid on account of its not disposing of all the matters referred, appears to be that 
there is an implied condition in the submission of the parties to the arbitration that the 
award shall dispose of all. Hence this condition may be waived by the consent of all 
the partied before the arbitrators (0- 

Where the issues in a suit were referred to arbitration, and there was no distinct 
and separate finding by the arbitrators on each of the issues, but there was a decision 
on the whole matter in controversy between the parties, it was held that the award could 
not be said to have left undertermined any of the matters referred to arbitration, and it 


(d) Daaduia v. Bhukan (1884) 9 Boim 82. See 
^ ^ also AfMlak Shah v. Charan JDas (1913) 
Punl. ]^c. no. 62» p. 202. 

Mufntaz Ali v. ShakhauxU AH (1901) 23 
^ Alb 394 ; BtUa v. Municipal CommittM of 


Lahore (1902) 29 Cal. 854, 29 I. A. 168. 

(/) UaJeund Ram v, Salig Ram (1894) 21 CaL 
690, 21 J. A. 47 ; Bhagwan Dae v. Shiv Dial 
(1913) PunJ. Bee. no. 92, p. 826, at p. 332. 
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should not therefore be remitted to the reconsideration of the arbitrator (g). A separate 
finding on eawh issue is not necessary, when the whole matter in issue between the parties 
is decided by the arbitrators {h). But where several issues in a suit are referred to arbi. 
tration, and the arbitrator decides by the award only one issue, the award must be remit- 
ted to his reconsideration (»). If the arbitrator fails to reconsider the award, the award 
becomes void : see paragraph 16. Even if parties come to an agreement as regards some 
of the matters referred to arbitration, the award should contain a determination 
of those matters, though it be in terms of the agreement, otherwise the award would be 
opeji to the objection that it has left those matters undetermined (j). 

Award patently illegal. — Where the only question in a suit was whether a Hindu 
was bom blind and therefore not entitled to inherit, and the suit was referred to 
arbitration, and the arbitrator made an award whereby the blind man was declared to be 
entitled to a life-interest in a certain portion of the property, it was held on an 
objection to the award under cl. (c) of this paragraph that the award was not 
so patently illegal that it could be remitted to the reconsideration of the arbitrator (A;), 

Appeal. — ^No appeal lies from an order under this paragraph remitting an award 
to the reconsideration of arbitrators. Where an award is remitted to the reconsideration 
of the arbitrator, and f^e arbitrator submits a fresh award and a decree is passed m 
accordance with the revised award, no appeal lies from the decree on the ground that the 
order of remittal was wrong (r. 16) and that the original award ought to have been 
accepted and acted upon (1). But where an award is remitted to the reconsideration 
of the arbitrator, and the arbitrator refuses to reconsider the award (which consequently 
becomes void imder paragraph 16), and the Court proceeds to try the case and passes a 
decree 'in the ordinary way [para. 15, sub-para. (2)], the legality of the order remitting 
the awam may be challenged on appeal from such decree (m ) : see sec. 105. 

15. [S. 521.] (1) An award remitted under paragraph 

14 becomes void on failure of the arbitrator 

But no award 

shall be set aside -except on one of the fol- 
lowing grounds, namely : — 

(«) corruption or misconduct of the arbitrator or 
umpire ; 

(b) either party having been guilty of fraudulent 
concealment of any matter which he ought to 
have disclosed, or of wilfully misleading or 
deceiving the arbitrator or umpire ; 

(o) the award having been made after the issue of an 
order by the Court superseding the arbitration 
and proceeding with the suit or after the 
expiration of the period allowed by the Court, 
or being otherwise invalid. 


d8id°awMd. or umpire to reconsider it. 


(g) Gfeorge v. Vastian Soury (1899) 22 Mad. 202. 

(h) Qhmam Khany. Muhavmad (1902) 29 

Oal. 167. 180. 29 I. A. 61. 

(i) Jonardan v. Sandthu Nath (1889) 10 Cal. 806. 
(/) H«ri KttnuHtr v. Zakhmi Ram <1916) 38 All. 


380, 392-303. 

tk) Madevalli v. Madepalli (1917) 41 Mad. 1022. 

(l) Subbiah v. Subramania (1908) 31 Mad. 479. 

(m) George v. Vastian Soury <1899)22 Mad. 202. 


Sch. II, 
paras. 
14, 15. 
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Sch. II, (2) Where an award becomes void or is set aside under 
para. 15. clause (1), the Court shall make an order superseding the arbi- 
tration and in such case shall proceed with the suit. 

. Points of distinction between s. sai of the Code of i88a and this 
paragraph : — 

1. Award made after expiraiicm of period allowed by Court. See notes below under 
the same head, p. 978. ^ 

When the award w otherwise invalid. See notes under the sanao head, p. 978. 

3. Clause (2) is new. 

misconduct. — ^The term “misconduct” does not necessarily imply moral 
turpitude ; it includes neglect of the duties and responsibilities of the arbitrators, and 
what Courts of Justice expect from them before allowing finality to their awards (n). 
Nor does it necessarily imply corruption (o). 

Acta amountins: to misconduct. — ^The following acts have teen held to amount 
to “ misconduct ** on the part of an arbitrator affording a ground for setting aside an 
award : — ^ 


1. Irregularities in procedure which amount to no proper hearing of the matters 

in dispute (p), fi.gr., hearing and receiving evidence from one side in the 
absence of the other side without giving the other side affected by such 
evidence the opportunity of meeting and answering it (j). 

2. Proceeding with arbitration in the absence of one of the arbitrators (r). 

3. . Refusing to hear witnesses produced by the parties (s). 

4. Arbitrators improperly adding anotheir to their number {t), 

5. Where three out of five arbitrators were not present at the time the award 

was made and did not sign the award, although it purported to be signed 
by all of them, it was held that it amounted to misoonduot, and the award 
was set aside {u). 

Accfuicsccnce In acts amountin}^ tt) mlsconduct.-^It is misconduct it 
some of the arbitrators are not present at some of the meetings. Rut if this procedure 
is adopted with the concurrence of all the parties or if it is acquiesced in by them, it is 
not open to any of the parties to impeach the award on that ground (?’)• 

Acts not amountinsr to misconduct. — An arbitrator is not bound by technical • 
rules of procedure. Hence it is not a valid objection to an award that the arbitrator 
has not acted in strict conformity with the rules of* evidence (u?). But the rule of the law 
of evidenoe^i^hioh declares that letters written without prejudice *’ should not be ad- 
mitted in evidence, being a rule founded upon natural justice, is as binding upon 
arbitrators as upon Courts of Justice, and an arbitrator is wrong in receiving and acting 


(n) Ganga Sahai v. JAkhtaj (1887) 9 All. 263. 

(o) JSalt^OAaran v. Sarat Chunder (1903) 80 Cal. 

(p) Amir Begam v, Badr^ud-din (1914) 86 All. 

836, 348 fP. 0,1 

iq) Cursetji v. W. Crowder (1894) 18 Bom. 299. 

(f) Thammiraju v. Baj^raju (1889) 12 Mad. 113; 
Nattd Bam v. Faktr Chand (1886) 7 All. 


(a) Rttghoobur v. Maina Koor (1883) 12 C. L. H. 
664. 

(t) Phiran v. Bahoran (1876) 7 N. W. P. 367. 

(u) TUm Narain v. Baij Bath (1902) 29 Cal. 36. 

(v) Kuni Loll v. Banwari Lm (1918) 4 Pat. L. J. 

304, 407-408 ; Cunetji v. Crowder (1804) 
18 Bom. 209. 

(io) Suppu V. Qovindacharyar (1888) 11 Mad. 86. 
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upon such a letter. But if no objections taken by the other side to the admissibility 
of stioh letter, and an award is made, the award will not be set aside on the ground of 
misconduct (Jt). Where it is provided in an agreement for reference that an adjustment 
relied upon by the plaintiff should not be taken into consideration by the arbitrator, a 
hand fide mistake on the part of the arbitrator in admitting the adjustment in evidence 
does not amoimt to misconduct. Such a stipulation is nothing but a rule of evidence 
introduced pro hcbc, vice (y). 

It is not misconduct on the part of the arbitrator to delegate to a third party the 
performance of acts of a ministerial character, so long as he exorcises his own judgment 
on the matters referred (z). “ Misconduct cannot be presumed from the more fact 

that the arbitrator is the relative of one of the parties (a). The mere fact that the 
arbitrator has failed to account for the delay in making the award is no ground for 
presuming fraud (6). 

In ^iUa V. Municipal ConuniUee of Lahore (c), certain matters in dispute between 
A and B were referred to arbitration. The agreement oi reference was drawn up by 
A’s oounseL The arbitrator, feeling doubtful as to the meaning of a certain clause in 
the agreement, wrote to A to obtain his counsel’s opinion on the meaning of that clause 
A obtained the opinion, and sent it on to the arbitrator. B was not informed of this 
until after the award was made. It was held that though it would have been prudent 
and discreet for the arbitrator to have written to A with R’s knowledge and informed 
B of the opinion, the omission to do this did not amount to “ misconduct,” as there 
was no ground for imx>eachiag the good faith of any of the parties concerned. 

Evidence of arbitrator. — Where a charge of dishonesty or partiality is made 
against an arbitrator, any relevant evidence he can give is properly admissible. It is, 
however, necessary to take care that evidence admitted as relevant on such charges 
is not used for a different purpose, namely, to scrutinize the decision of the arbitrator 
on matters within his jurisdiction and in which his decision is final {d). 

Appeal from decree based on an award on ground of misconduct.— 

No appeal lies from a decree passed in accordance with an award, on the ground of mis- 
oonduot of the arbitrator (c). The only remedy available to the party aggrieved by the 
award is to apply to have it set aside under this paragraph. See notes to paragraph 
16, under the head “ Invalid award p. 981 below. 

Fraudulent concealment of any matter which ought to have been 
disclosed. — Where the arbitrator was the retained pleader of the plaintiff, and this 
fact was not disclosed by the plaintiff to the defendant before the arbitrator was ap- 
pointed, the award was set aside on the ground that that fact was one which ought to 
have been disclosed. Every disclosure which might in the least affect the minds of those 
who are proposing to submit their dispute to the arbitrament of *.^ny particular 
individual, as regards his selection and fitness for the post, ought to be made, so that 
each party may have every opportunity of considering whether the reference to 
arbitration to that particular individual should or should not be made ( / ). 


336, 344 [P. c.]. 

(e) Walji V. Ebji (1905) 29 Bom. 285 ; Ram Dhan 
V. Karan Singh (1896) 18 All. 414; Bihari 
Lai V. Chunni Lai (1907) 29 All. 467; 
Kombi V. Pangi (1898) 21 Mad. 405. ^ 
(/) Kali Prosanno v. Rajani Kant (1888) 26 Cat 
142. 

a2 


ix) Hotpard v. Wxlson (1879) 4 Cal. 231. 

(y) AUfMbai v. Esaaji (1918) 38 Bom. 60. 

(«) Buta V. Municipal uommiUee of Lahore (1902) 
29 Cal. 864, 29 I. A. 168. 
ia) Ndineukh v. Umadai (1885) 7 All. 278. 
lb) Savalappa v. Devchand (1902) 26 Bom. 132. 
(e) (1902) 29 Cal. 864. 29 I. A. 168. 

(a) Am,ir Begam v. Badar-ud-THn (1014) 36 All. 


Sch. If. 
para. 15. 
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Sch. II. Award made subsequent to order superseding arbitration. — If an 

para. 15 . ^ made, superseding the arbitration under paragraph 5 or 8 or under cl. (2) of 

this paragraph, or if the period fixed for making the award has expired, the arbitrators 
have no longer seisin of the reference, and they are functi officio, and cease to have any 
more power to make an award than the man in the street (g). Similarly an arbitrator 
ia functus officio* the award is made, and he cannot thereafter add to or alter the 
award (h). 


Award made afte** ewpiratfon of period allowed by Conrt. — Clause (o) of 
s. 621 stopped at the words “ the suit ” which occur in cl. (1), sub-cl, (c), of this para. 
If was followed by another clause which ran thus: “ And no award shall be valid unless 
made within the period allowed by the Court.*’ The latter clause has now been omitted, 
and instead thereof ,we have the words “ or, after the expiration of the period allowed 
by the Court ” added into sub-cl. (c). The effect of this alteration is that the only 
remedy now open to the party impeaching an award on the ground that it was made 
after the expiration of the period allowed by the Court is to apply under this paragraph 
to set aside the auxird. If no application is made to set aside the award under this 
paragraph, or if the application is made but refused, the award becomes final, and no 
appeal will lie from a decree baaed upon the award (i). [Under the Code of 1882 it was 
held that an appeal lay from a decree baaed upon such an award (^*).] If the 
application to set aside the award is granted, and an order is made under sub-para. (2) 
superseding the arbitration^ the order is appealable under s. 104, sub-s. (1), cl. (a). See 
notes to r. 16 below, “ No appeal lies from a decree based on an award, etc.,” p. 979, 
and notes to paragraph 3, “ Making of award,” p. 967 above. 

Another consequence of the alteration is that whereas under s. 521 of the old Code 
an award out of time was a nullity {k), it is not so under the present rule. Under the 
present rule, it is merely voidable, and if not sought to bo set aside within the period 
of limitation [Limitation Act, 1908, art. 158], it is binding upon the parties. 

'Vhen tli<J S'w ard is otherwise invalid. — The words ” or being otherwise in- 
valid ” at the end of sub-cl. (c) are new. Under the Code of 1882 it was held that when 
on award was not a valid and legal award, an appeal would lie from the decree based 
upon such award, even though the decree might be in accordance with the award. The 
lead^caseon the subject was Kali Prosanno Ghose v. Rajani Kant (1) decided by .the 
Hig# Court of Calcutta in the year 1898. The object of adding the words ” or being 
otherwise invalid ” d^^to sub-cl. (c) is to supersede the Calcutta and other decisions 
which allowed on appeal from a decree based upon an invalid award, and to give 
effect to the principle of finality in oases of arbitration enunciated by their Lordships 
of the Privy Council in GhvXam Khan v. Muhammad Hassan (m), end followed in 
recent cases (n). The result is that the only remedy now open to a party 
seeking to impeach an award as being invalid is to apply under this paragraph to 
have it §et aside. If he fails to do so, or if an application is made but refused, the award 
becomes final, and no appeal wUl lie from a decree based upon the award. See 
aotes to pora^aph 10 mider the head ” Invalid award,” p. 931. It is worth while noting 
that the Special Committee^hich introduced these alterations intended to allow an 


iq) Ibrahim V. Mohain (1896) 18 All. 422, 426. 

(A; Jafri Beqam v. Syed AH Raza (1901) 23 All. 
883, 28 I. A. Ill, 

U'i Shib Kristo Daw Co, v. Satish Cltandra 
^912) 39 Cal. 822. 

(j) Patto Kumari v. Upendra Nath (1919) 
Pat. L. J. 266 ; (1912) 39 Cal. 822 supra ; 
Kahan Singh v. Mohan Lai, 34 I. C. IV 7. 


(A) Chuha ^Mal v. Uari Ram (1886) 8 All. 648 
Har Narain v. Bhagwant (1891) 13 All. 
300, 18 I. A. 65 ; Lachman Das v. Abpar- 
hash (1908) 30 All. 169. 

(l) (1898) 25 Cal. 141. 

(m) (1902) 29 Cal. 167, 188, 29 I, A. 51. 

(n) ■ Soe Chairman of ths Purnea Municipality v.Sita 
Sankar Ram (1906) 33 Cal. 899, 902, 003. 
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appeal from an order under this paragraph setting aside or refusing to sot aside an 
award (o), but no such proviso is to be found in a 104 . 

An award is not iUegal merely because it is based on evidence given by one of the 
parties on a special oath administered under the Indian Oaths Act with the consent of 
the other party (p). 


Appeal from order under this paragraph. -Except in the case provided by 
a 104, cl. (a), no appeal lies from an order under this paragraph setting aside or refusing 
to set aside an award. But if the order is made by a Chartered High Court, it amounts 
to a “ judgment ’* within the meaning of cl. 16 of the Letters Patent, and is appealable 
under that clause. See notes to s. 104 under the head, “ Letters Patent appeal,” p. 264. 
See also notes to paragraph 21 below under the head “ Appeal,” p. 


It has been held by the High Courts of Calcutta, Madras and Bombay and by the 
Chief Co^ of the Punjab that though no appeal lies from an order setting aside an award, 
the legality of the order may be challenged on appeal from the decree that may be ulti- 
mately passed in the suit (?) [see s. 105]. A different view has been taken by the High 
CJourt of Allahabad (r). 


Revision. An order under thia paragraph setting aside or refusing to sot aside 
an award is not subject to revision ( 5 ), 


16. [ s. 522. ] (1) Where the Court sees no cause to 

remit the award or any of the matters 
^Judgment to be according referred to arbitration, for re-considera- 

tion in manner aforesaid, and no applica- 
tion has been made to set aside the award, or the Court has 
refused such application, the Court shall, after the time for 
making such application has expired, proceed to pronounce 
judgment according to the award. 

(2) Upon the judgment so pronounced a decree shall 
follow, and no appeal shall lie from such decree except in so 
far as the decree is in excess of, or not in accordance with, 
the award. 

After the time for making: such application has expired.''— That is, after 

10 days from the date on which the award is submitted to the Court : see Limitation 
Act, 1908, sch. 1, art. 158. 

No appeal lies from a decree based on an award except In so far as such 
decree is in excess of or not in accordance with the award. — In references 
to arbitration the general rule is that, os the parties choosy, their own arbitrator to 
be the judge in the dispute between them, they cannot object to his decision either upon 
the law or upon the facts. It is now well established that where a matter is referred to 

(o) See QazetU of India, 1907, Part V, p. 183. / (1912) Punj. llec. no. 97. p. 337. 

(P) Bhagirath v. Ram Qoolam (1882) 4 All. 283. | (r) Oanga Prasad v. Kura (1906) 28 AM. 408; 

( 7 ) Atnbica v, Kadyar (1885) 11 Cal. 172, 175, I (s) Damodar v. Raghunath (1902) 26 Bom. 651 
Achuthayya v. Thimtnayya (1008) 31 I Kali Charan v, Sarat Chunder (1903) 30 

Mad. 345 ; Damodar v. Raghunath (1902) | Cal. 397 • Itam Jawaya Mai v. Devi 

26 Bom. 661 ; Juma v. Mubarak Kha • Ditta Mat (1916) PunJ. Kec. no. 117, p. 361. 


Sch. 11. 
paras. 
15, 16. 
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an arbitrator, he is the sole and final judge of all questions not only of fact but of law (/)• 
Thus where an award was impeached on the ground that it was against law, their Lord- 
ships of the Privy Council said : “ They [arbitrators] may have erred in law, but arbi- 

trators may be judges of law as well as judges of fact, and an error in law certainly does 
not vitiate an award ** \u). And this principle has been carried so far that if parties 
submit to an arbitrator the decision of a bare point of law, and he gives an erroneous 
decision, his award is binding notwithstanding (v). In all these oases the Court would 
say to the party seeking to set aside the award : “ You have constituted your own 

tribunal ; you are bound by its decision ” (w^). The present paragraph gives efieot to 
“ the principle of finality ” of awards, by declaring that no appeal shall lie from a decree 
based on an award, except in so far as the decree is in excess of, or not in accordanc 
with, the award (r). The only oases in which the Code allows an appeal from a decree 
based on an award are — 

(1) where the decree is in excess of the award, as where the decree gives interest 
which the arbitrators have not awarded (y) ; or 

(2) where the decree is not in accordance with the award. 


Sch. 11* 
para. 16. 


In this respect there is no difference between a decree based upon a private award 
(para. 21) and a decree based upon an award made through the intervention of the 
Court ( 2 ). ; 

. Is a decree based on an award which has been modified by the Court under paragraph 
12 a decree in (accordance with the award ? It has been held by the High Court of Allaha- 
bad that it is not, and hence an aj^peal lies from the decree. Thus where an award 
directed the defendant to make certain payments to the plaintiff by instalments, and 
the award was modified by the Court under paragraph 12 by omitting the direction as 
to payment by instalments, and a decree was passed on the award as so modified, it was 
held that an appeal would lie from the decree (a). The soundness of this decision is open 
to question. It is submitted that a decree is in accordance with an award within the 
meaning of this paragraph, if it is in accordance with the award as modified under para- 
graph 12, though it may not be in accordance with the original award. Paragraph 16 
says ; The Court shall proceed to pronounce judgment according to the award, “ It is 
clear that when an award is modified under paragraph 12, the only award according 
to which judgment could be pronounced is the modified award. Moreover, the decision 
runs counter to “ the principle of finality which finds expression in the Code. 

Where an application made under para. 15, cl. ( 0 ), to set aside an award on the 
ground that it was made after the expiration of the period allowed by the Court has 
been refused, and a decree is subsequently passed in accordance with the award, no 
appeal lies from the decree, the decree being in accordance with the award. Nor does any 
appeal lie from the decree imder the Letters Patent (5). See notes to paragraph 15, 
“Award made after expiration of period allowed by Court,** and notes, “Appeal from 
order under this paragraph,’* p. 979. See also notes to s. 104, “ Letters patent appeal,” 
p. 264 above. 



(f>) Steff V. Andrews (181^ 2 Maddock, 6. 

(to) Par Williams* J., In Bodghinson v. Pomfs 
(1887) 8 C. B., N. 8. 189. 

{x) Qhulcm Khan v. Muhammad Hassan (1902) 


29 Cal. 167. 29 I. A. 61: Hanaraj v. 
Sundar Lai (1908) 86 Oal. 648. 86 I.A. 88. 

(y) Mohun Loll v. J<fy Narain (1874) 23 W. B. 

106. 

(z) Bahadur Singh v. Negi Puran Singh (1908) 

80 All. 151 ; Kulsum v. Akbar 
(1917) 39 All. 401. 411. 

(а) Jawahar v. Mul Raj (1886) 8 All. 449. 

(б) Shib Kristo Daw A Co. v. Satish 

Chandra (1912) 89 Oal. 822. 
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Invalid award.— Under the old section it was held by the Courts in India^ 
that though a decree might be in perfect accordance with an award, an appeal would lie 
from the deoitee^ if the award upon which the decree was based was invalid* The reason 
given was that that section presupposed a valid and legal award, and not an award 
upon which no decree could be passed (c). A different view, however, was taken by their 
Lordships of the Privy Council in QhvXam Khan v. Muhammad Hussain {d)p 
decided in the, year 1902. After that expression of opinion two of our High Courts held 
that no appeal lay under s. 622 from a decree passed on an award on the ground 
that the award was invalid (c). Under the present Code it is quite clear that no appeal 
lies from a decree, where such decree is passed in accordance with the award, though the 
award mr.y be invalid. But the party aggrieved by the award may apply under para. 16, 
cL (1), sub-cl. (c), to have , the award set aside. If he does not avail himself of that remedy, 
the award becomes ffnal, and no appeal lies from the decree based upon the award. 
This change has been introduced by the insertion of the words “ or the award being 
otherwise invalid ” in para. 15, cl. (1), sub-cl. (c). The object is to give finality to 
awards as stated in the notes to paragraph 16 under the head “Where the award is 
otherwise invalid”. The effect of this alteration is that no apjx^al lies under tliis Code 
when a decree has b^n passed under the present paragraph upon an award, except in 
so far os the decree is in excess of, or not in accordance with, the award (/). The 
result is that all those cases, in which it was held under the Code of 1882, that a decree 
though it be in accordance with the award may be challenged by way of appeal on 
the ground that there was no valid and legal award, are no longer law. 


Sth. II. 
para. 16 . 


Illustrations. 


(a) An order of reference made on the application of some only of the parties 
interested is illegal [see paragraph 1]. Therefore an award mode in pursuance of such 
order is also illegal. According to the old section an appeal would lie from a decree 
upon such an award (g). But no appeal lies under this paragraph, and the only 
remedy open to the party aggrieved by the award is to apply to the Court under 
paragraph 15, cl. (1), sub-cl. (o), to set aside the award. Such an application should 
be made within 10 days from the date on which the award is submitted to the Court. 
See paragraph 1. 

(b) An award made after the expiration of the period fi.xed by the Court under 
paragraph 3 or enlarged by the Court under paragraph 8, is invalid. According to the 
old section an appeal would lie from a decree based on such award {h). No appeal lies 
imder the present paragraph, but the party aggrieved by the award may apply to 
have it set aside under paragraph 15. See notes to para. 15, “ Award made after 
expiration of period allowed by Court ” 

(o) An award must be signed before it is filed and it must be signed by all the 
arbitrators. An award signed by some only of the arbitrators is illegal. Similarly an 
award signed by an arbitrator after the same has been filed in Court is illegal. According 


(o) Laehman v. Brijpal (1884) 6 All. 174 ; Sham 
Lai V. Misri Kunwar (1907) 29 All. 426 ; 
Kali Proaarma Qhoae v, itoiani Kant (1898) 
26 Oal. 142 ; Nandram v. Nemchand (1898) 
17 Bom. 357; ZaZ V Chatrabhuj (1909) 

81 All. 460 

id) (1902) 29 Oal. 167, 29 1. A. 61. 

(«) See Chairman of the Pumea Municipality 
V. Siva Sankwr Ram (1906) 33 Cal. 899. 
002-908; Kanakku v. Nagalinga (1009) 

82 Mad. 610. 


) LtUawan v. Laohya (1918) 36 All. 00 [F. B.J ; 
Batoha v. Abdul (1918) 38 Mad. 260 ; 
Khudiram v. Chandioharan (1916) 1 Pat. 
L. J. 306. See also Shib Kristo Daw db Co. 
V. Satiih Chandra (1912) 89 Oal. 822. 

I Indur V. Kandadai (1903) 26 Mad. 47: Joy 
Prokash v. Sheo Qolam (1886) 11 Oal. 87 ; 
Shib Lai v. Chatarbhuj (1909) 81 All, 460. 
\ Chuha Mai v. Hari Ram (1886) 8 All. 648 ; 
' Lach^n Das v. Abparleash (l908) 80 All. 
109. 
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Sch. II. to the old Bootion an appeal would lie from a decree based on such award (»). No 
para. 16 . this paragraph, but the party aggrieved by the award may apply 

under paragraph 15 ttJ^have it set aside ( j ). 

(d) The matters in difference in a suit between A and B are referred to the arbitra- 
tion of O. O is the retained pleader of A, but this fact is not disclosed to B [see 
para. 16], C makes an award. The award is illegal. According to the old section an 
appeal would lie from the decree (A;). No appeal lies under the present paragraph, but 
B could apply to have the award set aside under paragraph 15. 

A a appeal lies from a decree based upon a Judgment pronounced in 
contravention of tlie provisions of this paragraph, though the decree 
may be in accordance with the award. — It has been held by the High Court 
of Allahabad that if a decree is passed on an award before the time for making the 
application to set aside the^aioard hfis expired , an appeal will lie from the decree, though 
the decree may be in accordance with the award (1). Similarly it has been held that 
where an application to set aside an award has been refused by the Court without 
considering it, and a decteo is passed on the award, an appeal will lie from the 
decree, though the decree may be in accordance with the award. The reason given is 
that the word “ refused’* in this paragraph means refused after judicial consideration (w)* 

Second appeal. — A second apj)eal will lie to the High Court where the decree 
of the Court of first instance is in accordance with the award, and such decree is set 
aside by the first appeUate Court. The reason is that no appeal lies from a decree passed 
in accordance with an award, and the first appellate Court acts withovX jurisdiction 
in entertaining the appeal and setting asidfe the decree passed in accordance with the 
award (n). In a similar case the High Court of Calcutta held that no second appeal 
lies, but that the High Court may revise the order under s. 115 (o). 

A second appeal will also lie where the Court of first instance sets aside the award 
and passes a decree on the merits, and the first appellate Court sets aside the decree 
and passes a decree in accordance with the award. The mere fact that the decree of 
the first appellate Court is in accordance with the award is no ground for refusing the 
appeal (p). 

Revision. — We have seen that no appeal lies from a decree passed in accordance 
with an award. Section 115 provides that where no appeal lies from a decision, an 
application may bo made to the High Court for a revision of the decision. No such 
application, however, should be admitted in the case of an award. In the case of an 
award, revision would be more objectionable than an appeal. If an application for 
revision were admissible in a case where the decree is in accordance with the award, 
the finality of any award would be open to question (g). Thus where an application was 
made for revision on the ground that there was no valid order of reference and that the 
award was therefore a nullity and that no decree ought to have been passed on such 
an award, the High Court of Allahabad expressed the opinion that the application 
should not be entertained (r). In a recent Bombay case the High Court entertained 


(<) Nandram v. Nemohand (1893) 17 Bom. 857; 
Ramesh Chandrfik v. Karunamoyi (1906) 83 
Cal. 498. 

<i) Kfmdinim v. OhandioTiaran (1916) 1 Pat. I.. 
J. 306. 

(*) Kaii Pretanno Qhoss v. Rajani Kant (1898) 
26 Cal. 141. 

(1) Najm-ud-din ,v. Albert Peueh (1907) 29 All. 
564. 

(n») IbraMm v. BfohHn (1896) 18 All. 422. 


(n) Krishnan v. Mvihu (1899) 22 Mad. 172. 

( 0 ) Baikanta Nathy.Sita Nath (1911) 88 Cal.421. 
Ip) Shyama Charan v. Prolhad (1904) 8 C. W. N. 
390 ; Ganga Prasad v, Kurra (1906) 28 All. 
408. 

(®) Qhulam Khan v. Muhammad JBassan (1902) 
29 Cal. 167 29 I. A. 61 ; Batcha v. Abdul 
(1918) 88 Mad. 256. 

(f) Ajudhia Prasad v. Badar-ul-Husain (1917) 
39 All. 489, 498-495. 
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an application for revision from a decree which was passed in accordance with the 
award, on p-ounds which the Court thought were of an exceptional character (a). 

Whero the Court acts as arbitrator. — Where a reference is made 
to the presiding Judge, the parties rnuat be deemed to have a^^reed to accept his decision as 
final. Hence no appeal lies from the decision of the .fudge in such a case (i), nor is the 
decision subject to the provisions of the present schedule so as to entitle either party to 
object to the decision as if it was an award under this schedule (u). A decree passed 
in accordance with such a decision must be regarded as a consent decree and it comes 
within the purview of O. 23, r. 3 (u). The same principle applies even if the 
reference is made to the presiding Judge and another person joiritly («). 

It may here be noted that a Judge to whom a reference is m^ido has no power to alter 
his decision once it is given. In this respect his position is that of an arbitrator who 
has no power to alter an award once it is made by him (v). 

Another case in which the decision of a Court would be’ regarded as an award is 
where the Court has no jurisdiction to entertain the suit, and the suit is heard by 
the Court by the consent of parties (w). See notes to s. 21, “ Absence of jurisdiction,’* 
p. 91 above. 

Distinction between valuer and arbitrator. — A sues B for a 

declaration that he is entitled to one-half share of certain property. An order is 
made by consent that A should pay B a quarter of the value of the property to bo settled 
by a certain referee nominated by the parties. The order is not one passed under panw- 
and 3, and the decision of the referee is not an award on which a judgment could be 
pronounced under the present paragraph (a;). But the terms of the agreement between 
the parties may be such that the valuer may be invested with the power of an arbitrator 
in which case the valuation made by him may operate as an award. In Jackson v. Barry 
JRailvjay Co. (y), the building contract contained the following clause : “ In the event 

of any question or dispute arising between the company and the contractor as to [then 
followed the enumeration of several questions], such questions or disputes shall be refer - 
*ed to the engineer whose decision shall be conclusive and binding on both parties.” It 
was assumed that the above clause was an agreement to refer to arbitration, and the 
only question argued was whether in view of a letter written by the engineer to the 
contractor after intimation to the parties to proceed with the arbitration the engineer had 
rendered himself incapable of acting as an arbitrator. It was contended on behalf of the 
contractor that the true inference from the letter was that the engineer had so com’ 
pletely made up his mind against him that he would not bo patiently listened to and 
receive an honest decision, but this contention was overruled. 


Order of reference on agreement to refer. 


17. [S. 533 .] ( 1 ) Where any person agree in writing 

that any difference between them shall be 
Application to flio In referred to arbitration, the parties to the 
to arbitration. agreement, or any oi them, may apply to 

any Court having jurisdiction in the matter 


(«) Merali v. Sheriff (1911) 36 Bom. 105. 

See also Kanhia Leu v. Narain Singh (1916) 
m “O- 28i P- 75. 

(t) Nidamarthi v. Thammana (1908) 26 Mad. 76 ; 

Sauad Zain v. Kalabhai (1899) 28 Bom. 762. 

(u) Chinna v. Venkataeami (1919) 42 Mad. 825, 

628. 


(V) BaikatvtaN(Uh\.Sita Nath(m\) 38 Cal. 421. 
(w) Ledgard v. Bvtl (1867) 9 All. 191, 13 I. A. 134. 
\x) Chooncy Money v. Ham Kinkur (1901) 28 
Cal. 155 ; Macnaghten v. Rameshwar (1908) 
30 Cal. 831. 

(y) [1893] I ch. 238; Ivea v. Williams [1894] 2 
ch. 478. 


Sch. 11. 
paras. 
16, 17- 



984 


THE SECOND SCHEDULE.. 


Arbitration. 

Sch. 11. to which the agreement relates, that the agreement be filed in 
para. 17. Court. 

(2) The application shall be in writing and shall be num- 
bered and registered as a suit between one or more of the parties 
interested or claiming to be interested as plaintiff or plaintiffs, 
and the others or other of them as defendants or defendant, if 
the application has been presented by all the parties, or, if 
otherwise, between the applicant as plaintiff and the other 
parties as defendants. 

(3) On such application being made, the Court shall 
direct notice thereof to be given to all the parties to the agree- 
ment, other than the- applicants, requiring such parties to 
show cause, within the time specified in the notice, why the 
agreement should not be filed. 

(4) Where no sufficient cause is shown, the Court shall 
order the agreement to be filed, and shall make an order of 
reference to the arbitrator appointed in accordance with, the 
provisions of the agreement or, if there is no such provision 
and the parties cannot agree, the Court may appoint an 
arbitrator. 

Alterations in the paragraph, — In cl. 4 the words “ and shall make an order 
of reference to the arbitrator appointed in accordance with the provisions of the 
agreement, or, if there is no such provision and the parties cannot agree, the Court 
may appoint an arbitrator ” are substituted for the words “ and shall make an order 
of reference thereon, and may also nominate the arbitrator when he is riot named therein 
and the parties cannot agree as to the nomination.” 

Does not apply — The procedure prescribed by this paragraph does not apply 
to oases to which the Arbitration Act applies. See notes to s. 89, p. 221 above. 

5cope of the paragraph. — ^Paros. 1 to 16 deal with cases in which the 
parties to a suit agree to refer the matters in difference between them in the suit to arbitra- 
tion and apply to the Court for an order of reference. The application in such a case must 
be made by all the parties to the suit interested in the matters in difference proposed to be 
referred to arbitration. This and the subsequent paragraph refer to oases in which persons 
themselves agree, independently of the Court, to refer the matters in difference between 
them to arbitration {z). In such a cose any party to the agreement may apply to the 
Court to have the agreement filed and to have an order of reference made thereon. 
Where such an order is made, the provisions of paras. 2 to 16 apply to the proceedings 
in so far as they are consistent with the agreement so filed (a) [para. 19], When a sub- 
mission is filed in Court under this paragraph, the submission is said to be made a rule of 
the Court. 

<r) Ghidam KTuin y. Mahammad Haean (1902) I (a) Sheo IHUv. Sheo ShanJ^190b)21 All. 58, 56. 

20 Cal. 107. 29 I. A. 51. ' 
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Agreement refer to arbitration matters in difference in a pending Sch* II. g 
suit. — ^Under the Code of 1882 it was held by the High^Court of Bombay that the pro- pm-il |7 
visions of s. 623 [this para.] and s. 625 [para. 20] applied as well to an agreement to refer ^ 
to arbitration matters in controversy in a pending suit as to an agreement made before 
any suit hod been instituted (6). The same view was taken by the Allahabad High 
Court (c). On the other hand, it was held by the High Court of Calcutta (d) and the 
Chief Court of the Punjab (e), relying on a passage in the judgment of their Lordships 

of the Privy Council in Ohvlam Khan v. Muhammad Ilaasan ( /) [p. 964 above], that thos® 
sections did not apply to an agreement to refer to arbitration whore there was a suit 
pending with respect to the matters in dispute, and that if a referencci was mode during 
the pendency of a suit without an order of the Court and an award made, tlie award 
could not be taken cognizance of by the Court mider those sections. In a cose which 
arose under the new Code, the High Court of Madras agreed with the view taken by the 
Calcutta High Court, and held that neither the old sections 623 and 625 nor the present 
para, and para. 20 applied to an agreement to refer matters in difference in a pending suit 
(gr). The same view was taken by the High Court of Bombay in two cases which arose 
under the present Code (A). In a later case, however, the same High Court held in a case 
where the parties agreed to refer to arbitration the matters in dispute between tliern in a 
pending suit, that paras. 20 and 21 applied to the case and that the correct procedure 
was to apply to the Court to file the award under paras. 20 and 21 (i). The above 
cases were reviewed in a recent case (ii) by Maclood, C../., whore the learned judge laid 
down the procedure to be followed in arbitration i>roceedings : see notes to 0. 23, r. 3, 

‘‘Adjustment ; submission and award,” p. 684 above. 

The agreement must be in writing. — This paragraph does not apply imless 
the agreement to refer is in writing ( j). 

Agreement to refer future differences to arbitration. — Where a charter- 
party contains a clause that any disagreement that may arise [i.e., arise in future] between 
the contracting parties as to the proper interpretation of the charter should bo rchjrrod to 
arbitration, the agreement, though it refers to future differences, can be filed under 
this paragraph (A). Agreements to refer future differences are not outside the scope of 
this secti.m, 

** Sufficient cause.” — Where an agreement is to refer to several specified arbi- 
trators and one of the arbitrators dies before the application is made under this paragraph 
the Court should not make an order of reference under tliis paragraph (1), But it is 
otherwise if the agreement contains an express provision that in case of death of any 
arbitrator, another arbitrator may be appointed in his place (m). 

” Arbitrator appointed in accordance with the provisions of the agree- 
ment* ”“-Thus where an agreement provides for a reference to a European merchant 
the Court has no power to appoint an Indian merchant (n). 

Where the agreement to refer has been duly revoked. — Where an 
agreement to refer has been revoked for good cause by one of the parties thereto, 


(b) Harimlabdas v. Utamchand (1880) 4 Bom. 1. 

(c) Dai v.^AeoS/kznitar (1905) 27 All. 63, 66. 

( d) Tirumory Fakir Chand (1903) 30 Cal. 218. 

(9) Dhan Sitxgh v. Kahn Singh (1012) Pimj. Bee. 

no. 115, 390. 

(/) (1902) 29 Cal. 167, 182, 29 I. A. 61. 
ig) Venkatachala v. Rangiah (1911) 86 Mad. 353. 
(A) See Vyankatesh v. Ramchandra (1914) 38 
Bom. 687, 695, 696: Harakhbaiw. Jamnabai 
(1918) 87 Bom. 689. 643. 

(0 Shavakshaw v. Tyab Saji Ayud (1016) 40 
Bom. 886. 


( it) Manilal v. Qoculdas (1920) 22 Bom, L. R* 
1048* 

(j) Tincoivry v. Fakir Chand (1903) 80 Cal. 218. 
\k) Fazxdbhoy v. Ttie Bonibay and Persia Steam 
Navigation Co. (1896) 20 Bom. 232. 

(l) Mohan Lai v. Damodar Las (1918) Punj. Rec. 

no. 71, p. 238. 

(m) iSri Ram v. Sorabji (1919) Punj. Bee. no. 166 

p. 414. 

(n) Dreyfus <£? Co, v, Qurditta (1911) Punj. Rec. 

no. 36, p. 123. 
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the Court is not competent to order it to be filed under this para^aph (o). See notes 
to para* 1 under the head “ Revocation of arbitrator’s authority.** 

UmpIre.-y-If >n agreement filed under this paragraph does not contain any pro- 
vision for the appointment of an umpire in the event of the arbitrators being unable 
to agree, the Court has no power under this paragraph to appoint an umpire (p). 

Appeal.— rAn order xinder this paragraph filing or refusing to file an agreement 
to refer to arbitration is now appealable as an order [s* 104, sub-s, (1), cl. (d)]. Under 
the Code of 1882 it was appealable as a decree (q), 

Revlsion.—The mere foot that the application is not numbered and registered os a 
suit as required by ol. (2) of this paragraph is no ground for interfering in revision ; such 
ai> irregularity is not a material irregularity within the meaning ot s. 115 (r). 

18^ [New. Cf. Arbitration Act 9 ol 1899, s. 19.] Where 
any party to any agreement to refer to 
stay of suit where there arbitration, or any person claiming under 

Is an agreement to refer to , . . .... ^ • , • , ° n 

arbitration. uim, institutes any suit against any other 

party to the agreement, o^ any person 
claiming under him, in respect of any matter agreed to be 
referred, any party to such suit may, at the earliest possible 
opportunity and in all cases where issues are settled at or before 
such settlement, apply to the Court to stay the suit ; and the 
Court, if satisfied that there is no sufficient reason why the 
matter should not be referred in accordance with the agree- 
ment to refer to arbitration, and that the applicant was, at 
tho time when the suit was instituted and still remains, ready 
and willing to do all things necessary to the proper conduct 
of .the arbitration, may make an order staying the suit. 

History of the section. — ^This paragraph is a reproduction with slight alterations 
of section 19 of the Indian Arbitration Act. The latter section is based on a. 4 of the 
English Arbitration Act, 1889, which again is based on the Common Law Procedure Act, 

1854, s. 11. 

By s. 28 of the Indian Contract Act agreements in restraint of legal proceedings are 
declared void. To that section there was an exception to the effect that if the parties 
have agreed to refer their disputes to arbitration, tho existence of the agreement shall be 
a bar to seeking redress in the ordinary Courts. The exception also recognized the right 
to sue for specific performance of the agreement. Then came the Specific Relief Act 
of 1877 which by a. 21 took away the right to sue for tho specific performance of the agree- 
ment, but preserved the right to the party who was willing to abide by the agreement 
to object to a trial of the suit filed by the other party. Lastly, we have paragraph 22 of 
this Schedule which ha^ repealed that portion of s. 21 of the Specific Relief Act which 
enabled the defendant to plead the agreement to refer as a bar to the suit. In lieu 
thereof we have the present paragraph which enables a party who is willing to abide by 
the agreement to apply for a stay of the suit filed by the other party. But the applica- 
tion must be made at the earliest possible opportunity and in all oases where issues are 


[0) Coley V, Va Costa (1890) 17 Cal. 200. 
fp) Muhammad v Muhammad (1880) 8 All. 64. 
fff) QhuUm Khan, v. Muhammad Hassan (1602/29 
Cal. 167, 29 I. A. 61. See also VenJI^da- 


chaia V. Kangiah (1911) 86 Mad. 583, 864, 
855 . 

(r) Wctli Muhammad v. BaihawaH Bdkh^ (1014) 
PonJ. Bee. 28, p. 101. 



AEBITRATION. 


98 *? 


ArM^atloi^ 

settled at or before such settlement. If the application is not so made, tiie suit will Scll* H* 
proceed, and any award made by the arbitrator after the institution of the suit is a nullity. 

The reason is that as soon as a suit is brought in respect of the subject-matter of the re- 
ference, the arbitrators become funettbs officio (s), 

** At the earliest possible opportunity and In ail cases where issues 
are settled at or before such settlement. — ^Tho corresponding words in s. 19 of 
the Indian Arbitration Act, 1899, are, ** at any time after appearance and before filing 
a written statement or taking any other stops in the proceedings.” It has been held 
under the English Arbitration Act, 1889, that where the defendant did not know what 
was the subject-matter of the action, and asked for a statement of claim, the mere request 
for the statement of claim was not a step in the proceedings (t). But whore the defen- 
dant was unaware that the contract contained an arbitration clause and asked for an 
order of discovery and the order asked for was made, it was held tliat he ha^l taken a 
step in the proceedings and therefore was not entitled to a stay (w). 

Institutes any suit.” — These words show that the present rule refers only 
to suits instituted after the agreement to refer to arbitration has been made. A sues B 
in respect of certain matters. The parties then agree to refer the matters to arbitration. 

Subsequently A declir^s to proceed with the arbitration, and writes to B tliat lie will 
proceed with the suit. B applies for an order staying the suit. The Court has no power 
under this paragraph to stay the suit, for the suit was instituted prior to the agreement (v)* 

“No sufficient cause” — The burden lies on the i)laintiff to show that some suffi’ 
cient reason exists why the matter should not 1x3 referred to arbitration and not on 
the defendant to show that no such reason exists (?r). 


“ May make an order staying the suit. ” — The Court l^as a discretion 
under this paragraph as. to staying a suit instituted by one party to a submission 
against the other party. At the same time it must bo remembered that it is the prinia 
facie duty of the Court to act upon the agreement between the parties (a;). ” If parties 

choose to determine for themselves that they will have a domestic forum instead of 
resorting to the ordinary Courts, then since that Act of parliament [that is, the 
Common Law Procedure Act, 1854, s. 11, which corresponds to the present paragraph] 
was passed, a priina facie duty is cast upon the Courts to act upon such an 
agreement ” (y). 


Denial of agreement. — Where one of the parties denies the agreement to 
refer set up by the other party, it is within the province of the Court to decide whether 
there is such an agreement ( 2 ). 


Validity of agreement to refer. — To bring a case ^vithin this paragraph 
there must be a subsisting agreement to refer capable of being carried into effect. A 
suit therefore cannot be stayed under this paragraph if the submission has been revoked 
for good cause (a). Nor can it be stayed if the original contract containing the arbitration 
clause is followed by another agreement materially altering the original contract, the 


(s) Appavu V. Seeni (1916) 41 Mad. 116 : SJieo 
Bafm V, ijdit Narain (1914) 12 All. L.J. 
747. 


(0 IVM V. WiUiams (1894) 2 oh. 478. 

(tt) Barker t Gainer db Co. v. Turpin [1918] 1 K.D. 


(r) Bamjidaav. Bouse (1907) 35 Cal. 199 ; PeruH 
V. Ouilapudi (1909) 84 Bom. 872, both cases 
under Sec. 19 of the Arbitration Act. 
iw) Dinabandhu v. Durgaprasad (1919) 46 C^. 
1041; Hodgson v. Railway Passenger a 
Ass%^ance Co, (1882) 9 Q. B. P. 188. 


:) In re Carlisle, Clegg v. Clegg (1890) 44 C. D. 
200: Lyon v. Johnson (1899) 40 O-D. 679 . 
Diimbandhu v. Durgaprasad (1919) 46 
Cal. 1041. 

r) WiUesfordv. Watson (1873) K. 8 Ch. 473, 
479, per Lord Sclbome. „ 

:) Sheo Parshad v. Indore Malwa United Mills 
(1917) PunJ. Rec. no. 62, p. 2^. 
o) RandeU v. Thompson (1876) I Q. B Jjl* ^ 
Deutsche SpHngstaff Actien Gese^haft v. 
Rriscoe (1888) 20 Q. B. P. 177. 
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Sch* 11. reason being that in such a case the arbitration clause ceases, by virtue of the alteration^ 
to have any effect. But a mere extension of time for the performance of that which a 
* party under the original contract is bound to perform does not amount to a material 
18-20. alteration, and the arbitration clause does not cea^se to operate in such a case (6). See 
Pollock and Mulla*s Indian CJontract Act, notes to s. 28. 

gf ■ 

Stay refused- — ^Where an arbitration clause does not cover all the matters 
in respect of which the suit is brought, the Court will not, as a rule, split the suit into 
two parts, one to be tried by the arbitrator and the other to be tried in Court : the Court 
will, in such a case, try the whole suit (c). Where fraud is charged, the Court will in 
general refuse to refer the dispute to arbitration if the party charged with the fraud 
desires a public inquiry (d). 

Appeal. — ^An appeal lies from an order staying or refusing to stay a suit when 
there is an agreement to refer to arbitration ; see s. 104, sub-s. (1), ol. (e). 


19 . [S. 524. ] The foregoing provisions, so far as they 

are consistent with any agreement filed 
Provisions applicable to under paragraph 17 , shall be applicable to 
graph all proceedings under the order of reference 

made by the Court under that paragraph, 
and to the award and to the decree following thereon. 

^ Does not apply. — This paragraph does not apply to cases to which the Arbi- 
tration Act applies. See notes to s. 89, p. 22 1 above. 


So far ^8 they are consistent with any agreement filed under para- 
graph 17 .*^ — ^This paragraph provides that where an order of reference is made under 
paragraph 17 the provisions of paras. 3 to 16 shall apply to all proceedings under the 
order only so far as they are consistent with the agreement filed under paragraph 17. Thus 
nnder paragraph 8 the Court has the power to extend the period for the making of the 
award. But if the agreement filed under pariigraph 17 provides that the arbitrators shall 
make their award within a fixed period and that they shall have no power to enlarge 
the time for making the award, the stipulation in the agreement will prevail to the 
exclusion of the provision in paragraph 8. But the words “so for as they are consistent 
with any agreement filed under paragraph 17 ” would not preclude the Court from setting 
aside an award for misconduct of the arbitrators, though there may be a clause in the 
agreement that the’ award should be accepted as “ final ” (e). Nor do they preclude the 
Court from appointing a new arbitrator under paragraph 5 in place of one who refuses to 
act, provided there is no clause in the submission expressly excluding the power of 
the Court to make such an appointment ( /). 


Arbitration without the intervention of a Court. 


20 . [s. 525. ] ( 1 ) Where any matter has been referred 

to arbitration without the intervention of 
rming award In matter » Coutt, and au award has been made 
out Intervention ot Court. thereon, any person interested in the award 
may apply to any Court having jurisdiction 


(b) Lachminarain v. Hoars, Miller Co, (1918) 
41 Oal. 86. 

( 0 ) Tumook V. Sartoria 1800) 48 O. D. 150. 


id) RueaeU v. Ruesell (1880) 14 0. D. 471. 
( 0 ) Burla V. Kalapali (1888) 0 Had. 868. 

( r) Bala V. Seetharama (1804) 17 Mad. 408. 
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OVM the subject-matter of the award that the award be filed ' Sch. H. 

^ para. 20. 

(2) The application shall be in writing and shall be 
numbered and registered as a suit between the applicant as 
plamtiff and the other parties as defendants. 

(3) ^_he Court shall direct notice to be given to the parties 
to the arbitration, other than the applicant, requiring them 
to show cause, within a time specified, why the award should 
not be filed. 


Old section.— This paragraph corresponds to s. 525 of the Code of 1882 except 
that m cL (1) the words “ any Court having jurisdiction over the subject-matter of the 
award have been substituted for the words “ Court of the lowest grade having juris- 
diction over the matter, to which the award relates.” See notes below, “Court to which 
application should be made under this paragraph.” 

Does not apply.— This paragraph does not apply to oases to which the 
Arbitration Act applies ; see notes to s. 89, p. 221 above. 

Pending suit. --See notes to para. 17 above under the head “ Agreement to 
refer to arbitration matters in a pending suit,” p. 985 above. See also notes to 0. 
23, r. 3, “Adjustment, submission and award,” p. 684 above. 

5cope of this and subsequent paragraph.— The present paragraph and 
paragraph 21 refer to cases where the agreement of reference is made and the arbitration 
itself takes place without the intervention of the Court and the assistance of the Court is 
only sought in order to give effect to the award {g). 

This paragraph is no bar to a regular suit to enforce an award.- 

Under the corresponding section 525 of the Code of 1882 it was held that a party 
interested in an award may at hta option avail himself of the summary remedy 
provided by that section to enforce the award, or ho may bring a regular suit to enforce 
the award (^). There is nothing in the present Code to preclude such a suit Rather, 
such a suit is saved by s. 89 as appears from the words “ save in so far os is otherwise 
provided by any other law for the time being in force ” {i). See notes to para 21 
“Res judicata,” p 993 below. 


A valid award constitutes a bar to a suit on the original demand,— 

An award duly passed in accordance with the submission of the parties is equivalent 
to final judgment Hence if an award is made for a partition of joint property no party 
to the reference can me for partition. The award is an answer to the suit, though no 
decree may hava^ been passed on the award ( j ). 

Court to which application should be made under this paragraph.— 

It IS the subject-matter of the award, and not the subject-matter of the reference, that 
termines the jurisdiction of the Court under the present paragraph. Under the old 
section the application to file the award ad to be made to “ the Court of the lowest 


(g) K^n v. Muhammad Haetan (1902) 

(j. Oal. 167, 182, 29 J. A. 61. 
la) /iuMflfaya v. Sadativa (1897) 20 Mad. 490 ; 
^jahoH V. Behary Lid (1906) 83 Cal. 

«) ifathu Mol V. Mtthammad Shaft (1917) PimJ- 


Rec. no. 12, p. 44, at p. 48. 

()) Krishna v. Balaram (1896) 19 Mad. 290: 
Bhajahari v. Beharjf Lai (1906) 88 Oal. 
881 ; Muhammad Nemos Khan v, Alam 
Khan (1891) 18 Cal. 414, 18 I. A. 78. 
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grade having jurisdiotion over the matter tc^ which the award relates,” and these words 
were held by the High Court of Calcutta to mean “ the Court of the Iqwest grade having 
jurisdiotion over the subject-m^ter of the reference** (k). The words ” subject-matter 
of the award ’* have been substituted in this paragraph for the words “ matter to which 
the award relates ” to make it clear that an application under this |>aragraph may be 
made to any Court having jurisdiction over the subject-matter of the award. 

Limitation. — The application under this paragraph should be made within 6 
months from the date of the award : Limitation Act, 1908, sch. 1, art. 178 (1). 

Where ao award is delivered in parts. — If the agreement to refer provides 
that the matters in dispute may be taken up and dealt with aericUim and that the award 
may be delivered bit by bit, each portion decided may be dealt with as a distinct award 
under this paragraph {m). 

••Where any matter has been referred to arbitration.” — Do the words 
“ any matter ” refer only to a matter in respect of which a suit can he entertained by a Ctvil 
Court under 9 of the Code ? — This paragraph provides that when any matter has been 
referred to arbitration without the intervention of a Court, and aij^, award has been made 
thereon, any person interested in the award may apply that the award be filed in Court. 
Paragraph 21 provides for the passing of a decree on the award. Suppose now that 
matter referred to arbitration is one as to which a Civil Court has no jurisdiction to 
ratertain a suit under s. 9 of the Code, e.g., disputes about md^i pdn, and an award is made 
thereon. Has the Court jurisdiction to file such an award, and 'pass a decree thereon 
under paragraph 21 ? It has been held by the High Court of Bombay, that it has, and 
that it is not against the policy of the law to give effect to such awards (n). The 
result is that rights which are not at all civil rights may bo the subject-matter of an 
arbitr|ition and award and of the decree of a Civil Coiirt. It would be interesting to 
kno^ how the decree, if disobeyed, would be enforced. However this may be, it is 
clear that where a matter is such that on grounds of public policy it can be disposed 
of only by a Court, it cannot form the legitimate subject of a reference, and if such a 
matter is referred to arbitration, and an award has been made thereon, the Courts 
should refuse to pass a decree thereon. Thus the right to succeed to the trusteeship 
of a .public charitable trust is not a right which can be settled by arbitration, A Court 
therefore has no jurisdiction to entertain an application to file' an award in such a 
matter under this paragraph ( o ). 

I^evocatlon of arbitrator's authority. — See notes under the same head, 
p. £66 above. 

21. [S. ^526.] (1) ’ Where the Court is satisfied that the 

' matter has been referred to arbitration 
of^^Buch awid that an award has been ’made there- 

on, and where no ground puch as is men- 
tioned or referred to in paragraph 14 or '^paragraph 16 is 
proved, the Court shall order the award' to be filed and shall 
proceed to pronounce judgment according to the award. 


Nartingh Dai v. Ajodhya (1904) 81 Cal, 203. 

7) Seo Ram XJgram v. Achraj Nath (1915) 88 All. 
85, 91. 

(m) Shoihsmukhi v. Nobin Chunder (1879) 4 C. L. 


If/ 


R. 92. 

(n) Raghavoendra v. Gurura0 (1913) 37 Bom. 4^ 2. 

(o) Muhammad Ibrahim v. Ahmad (1910) 32 All. 

608 . 
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(2) Upon the judgment so pronounced a decree shall II. 

follow, and ng appeal shall lie from such decree except in so para. 21. 
far as the decree is in excess of or not in accordance with the 
award. 

Points op distinction between s. sad of the Code of iSSa and this 
paragraph 

* 1. The words, ** where the Court is satisfied that the m.^tto^ has bjon referred 
to arbitration and that an award has boon made thereon,” have been 
added into ol. (1) to negative, the view held by the High Court of Bombay 
under the old section that the Court had no power to determine questions 
^ relating to the factum and validity of the agreement to refer and of the 
award, and to give effect to the view held by the other High Courts. See 
notes below, “ Where the Court is satisfied that the matter has been 
referred to arbitration,” &c. 

2. This word “ proved ” has been substituted for the word ” shown. ” fn fact it 
was held ^nder the old section that the word ” shown ” meant 
“ proved ” (p). See notes below under the head “ Proved.” 

Does not apply. — This paragraph does not apply to cases to which the * 

Arbitration Act applies. See notes to s. 89, p. 221 above. 

Wlien the Court is satisfied that the matter has b?en referred to 
arbitration and that an award has been made thereon. — Those words are 
new. In the absence of these words in the corresponding section of the Code of 1882 
it was held by the High Court of Bombay that where an api>licatiDn was made under 
that section to file an award, and the other party raised objections to the factum or 
validity of the submission arid award, the Court had no jurisdiction to inquire whether 
the parties hod or had not referred the matters in dispute to arbitration, and the 
Court should therefore reject the application, and refer the applicant to a regular suit 
to enforce the award (g). On the other hand, it was held by the High Courts of Allaha- 
bad (r), Calcutta (s) and Madras (f) that the Court had tli3 pjwor under that section 
to determine all questions relating to the existence and validity of the alleged agree- 
ment to refer and of the award, and that the applicant must not be referred to a sepa- 
rate suit. The present paragraph supersedes the Bombay decisions, and gives effect to 
the decisions of the other High Courts. 

Proved." — It is not sufficient to ” allege ” grounds of objection under paras. 

14 and 15. It is necessary that the ground of objection should bo proved. See notes 
above under the head Points of distinction,” etc. 


Orounds of ob|ectlon under paras* 14 and iff. — Where a matter has been 
referred to arbitration under an order of the Courts the Court has power in the cases 
mentioned in para. 14 to remit the award to the reconsideration of the arbitrator. Thus 
if an award determines any matter not referred to arbitration, the Court may remit the 
award under para. 14; and if such jnatter can bo separated without affecting the determi- 
nation of the matters referred, the Court may amend the award by striking out tha.t 


<P) Jagan Nath v. Manm Lai (1804) 16 All. 231 ; 

Dhanjibhai v. McUhurbhai (1904) 28 Bom. 
, , 287. 

( 7 ) Tejpur V. Mahomed (1806) 20 Bom. 606, 

(r) Amrit Ram v. Daerat Ram (1896) 17 All. 


21 ; Uamsh v. Kashi (1906) 28 All. 021. 

(s) Mahomed v. Hakiman (1898) 25 Cal. 767. 

(t) Chiidamallayya v. Thadi (Jangireddy (1817) 

20 Mad. 89. 
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Sch II portion oi the award which ia in excess of the reference, and enforce the' award as to 
a . the rest of it. But where a matter has been referred to arbitration wUhout the %iUeTvent%on 
para. /I. Court has no power to remit or to amend the award. The Court has 

under the present para, only two courses open to it, namely, to file the award or refuse 
to -file the award. Hence if an award in a matter referred to arbitration <fte 

intervention of the Court determines matters not referred to arbitration, fhe only course 
open to the Court under the present para, is to refuse to file the award, even where the 
portion of the award open to exception can be separated from the rest (u). 

Award made after long delay.— Where the agreement to refer was made in 
1906 and the award was not made until 1910 and the Court came to the conclusion that 
it would probably not have been made at all but for one of the parties having brought 
a criminal complaint against one of the arbitrators, the Court refused the application 
to file the award. The Court presumed from the circumstances of the case that the 
referencso must have been abandoned (y). 

Award made after revocation of submission.— An award made after the 
agreement to refer hsis been revoked by one of the parties thereto for good cause cannot 
be filed under this paragraph (t«). ^ 

Appeal.— An appeal lies from an order under this paragraph filing or refusing 
to file an award : s. 104, sub-s. (1), ol. (f). But no appeal lies from the order passed on 
^ appeal (a;) ; see s. 104 (z). But though an appeal lies from an order made under the 
paragraph, no appeal lies from a decree passed on an award except in so far as the decree 
is in excess of or not in accordance with the award (y) [see sub-para. (2) ]. Suppose 
now that an order is mode directing an award to be filed, and a decree is passed based 
on the award before an appeal is preferred from the order. Is the right to appeal from 
the order lost, because a decree is drawn up ? It has been held that it is not, and it has 
been further held that if the Appellate Court sets aside the order, it is competent to it 
to declare that the decree based on the order is vacated (z). See notes to para. 16, 
“ Award made beyond the period allowed by the Court,” p. 978 above. 

A applies to file an award under para. 20. B objects to the filing of the award on 
certain grounds. On the date fixed for the hearing of the objections B does not appear- 
Thereupon his objeotions are disallowed and an ex parte decree is passed against B in 
accordance with the award. B thereupon applies under 0. 9, r. 13, to set aside the ex 
parte decree and to hear his objections to the award. The application is rejected. B 
then appeals from the order rejecting the application. Is the order appealable ? Yes ; 
it is appealable under O. 43, r. 1 (d), by which it is provided that an appeal lies from an 
order rejecting an application for an order to set aside an ex parte decree in a case open to 
appeal. The case is one open to appeal for the question between the parties was whe- 
ther or not the award should be filed as a decree of the Court, and any order made upon 
it would be appealable under s, 104, sub-s. (1), cl. ( f ) (a). 


tt) AlUirakhia v, Jehangir (1873) 10 Bom. H. 0. 
891 ; Mwtafa Khan v. Phvlja Bibi (1906) 
27 All. 626 ; Dandekar v. Dandekar (1882) 
6 Bom. 668 ; Mana v. MaUichery (1880) 
8 Mad. 68 ; Thirwo&ngada Thivagat v. 
Vaidinatha (1006) 29 Mad. 803; Dina^ 
ha/ndhu v. ChitUamoni (1914) 19 0. W. N. 
476; Kunj LaU v. Bamoari LaU (1918) 4 Pat. 
L. J*. 394, 401*402 ; Dhanpat Rai v. Kahan 
J)wi (1914) Punj. Eec. no. 80, p. 108. 

(i>) Muhammad Ramtan Khan v. Sardar Begam 
(1919) “PonJ. Eec. no. 71, p. 177. 

(IP) Shoshm/akhi v. Nobin Chund&r (1879) 4 0. L. 


E. 92. 

(*) Ahmad Din v. AUae Trading Co. (1916) P. E. 
no. 66, p. 287. 

(U) Bahadur Singh v. Negi Puran Singh (1908) 
30 All. 151 ; KuUum v. Ali Akbar (1917) 
39 All. 401, 411. 

(«) Khettra Nath v. Uthabala (1913) 18 C. W. N. 
881 : Soudamini v. Oopal (1914) 19 C. W. 
N. 948 ; Bari v. Lakhmi (1916) 88 AH. 
880, 887 ; Ram IHUi v. Am<tr Singh (1912) 
Punj. Eec. no. 128, p. 420. 

(a) Nihal Singh v. KhuaMial Singh (1916) 38 All. 
297. 
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AYbl^iratlon. 

Res judicata. — It haa been held by the High Court of Allahabad that th© Sctu II 
refusal of a Court to file a private award on the ground of misconduct of the arbitratot 
does not oj^rate as rea judicata in respect of a suit subsequently brought to enforce the pwas. 
award, the reason given being that the doctrine of rea judicata pre -supposes a former 2 1 -’23. 
suit and a decree in that suit, and that the order o f refusal is not a decree, but meirely 
an order (6). This decision, it is submitted, is not correct. A proceeding under para. 

20 is a ** suit,” [see para. 20 (2) ], and the order refusing to file the award amounts to 
a decision which may operate as rea judicata under s. 11. The words in s. 11 are “ heard 
and finally decided ” : the expression “ decree does not occur in the section. Even if 
proceeding under para. 20 is not a “ suit,” it is a proceeding in a Court of Civil jurisdiction 
within the meaning of s. 141, and the provisions of s. 11 apply to it by virtue of s. 14l, 

See preceding paragraph headed “ Appeal.” 

Withdrawal of suit. — ^The fact that an application has been made under para. 

20 does not preclude the applicant from withdrawing the application under O. 23, r. 1, 
at any time prior to the pronouncement of judgment and preparation of the decree. It 
i s true that a suit alone can be withdrawn under O. 23, r. 1; but an application filed 
under para. 20 is numbered and registered as a suit (c). 

22. [New. Cf. Arbitration Act 9 of 1899, s. 3 ] The 

last thirty-seven words of section 21 of 
Exclusion oj certain the Specific Relief Act, 1877, shall not 
Act. 1877 . ^-pply to any agreement to refer to arbitra- 

tion, or to any award, to which the provi- 
sions of this Schedule apply. 

Last thirty-seven words of sec. ai of the Spscific Relief Ac*. — The said 
words are — ”but if any person who has made such a contract [that is, a contract to refer 
to arbitration] and has refused to perform it sues in respect of any subject which he has 
contracted to refer, the existence of such contract shall bar the suit.” These words 
have been omitted in view of the provisions of para. 18 above. 

23. [New.] The forms set forth in the Appendix, with 

such variations as the circumstances of 
Eomu. each case require, shall be issued for the 

respective purposes therein mentioned. 

(6) Kunji Lai v. Durga Prasad (1910) 32 All. 484. | (c) Oauri Shanker v. Maida Aoer (1904) 31 Cal. 510 


63 
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APPENDIX. 

No. 1. 

Appljoation for an Order op Reference. 

(Title of suit.) 

1. This suit is instituted for (state nature of claim). 

2. The matter in difference between the parties is (state maUer of difference). 

3. The applicants being all the parties interested have agreed that the matter in 
difference between them shall have referred to arbitration. 

4. The applicants therefore apply for an order of reference. 

A. B. 

C. D. 

Dated the day of 19 . 

Note. — I f the parties are agreed as to the arbitrators it should be so stated. 

No. 2. 

Order of Reference. 

(Title of suit.) 

Upon reading the application presented on the day of 

19 , it is ordered that the following matter in difference arising in this suit, namely : — 


be referred for determination to X and Y, or in case of their not agreeing then to the 
determination of Z, who is hereby appointed to be umpire ; and such arbitrators are to 
make their award in writing on or before the day of 

^ 19 , and in case of the said arbitrators not agreeing in an award 

the said umpire is to make his award in writing within 

months after the time during which it is within the power of the arbitrators to make 
an award shall have ceased. 

Liberty to apply. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 


No. 3. 

Order fob Appointment op new Abbitbation, 

{Title of suit.) 

Whereas by an order, dated the day of 19 

\8ttUe order of reference and deaths refusal, etc., of arbitrator'], it is by consent ordered that 
Z be appointed in the place of X deceased (or as the case may be) to act as arbitrator 
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with J' , the surviving arbitrator, under the said order ; and it is ordered that the award Sch II 
of the said arbitrators be made on or before the day of ' ** 

19 . 

Given under my hand and the seal of the Court, this day of 

19 

Jud^e, 

No. 4. 

Special Case. 

(Title of anit,) 

In the matter of an arbitration between ^ B of and C D 

the following sxiecial case is stated for the opinion of the 

Court ; — 

iHere state the facts concisely in numbered parayraj)lis,^ 

The questions of law for the opinion of the Court are : — 

First, whether — 


Secondly, whether 


X. 

7 . 

Dated the day of 19 . 


No. 5. 

. Award. 

(Title of suit.) 

In the matter of an arbitration between A B oi and 

CDot 

WuEEEAs in pursuance of an order of reference made by the Court of 

and dated the day of 

19 the following matter in difference between A B and G namely, 


has been referred to us for determination ; 

Now we, having duly considered the matter referred to us, do hereby make our 
award as follows : — 

We award — 


(1) thafH 

(2) that- 
Dated the 


day of 


19 


X. 
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Execution op Decrees by CoeijECTors. 

1 . [s. 321. ] Wliere the execution of a decree has been 

Powers of coUeotor. transferred to the Collector under section 

68, he may — 

(а) proceed as the Court would proceed when the sale 

of immoveable property is postponed in order to 
enable the judgment-debtor to raise the amount 
of the decree ; or •> 

(б) raise the amount of the decree by letting in per- 

petuity, or for a term, on payment of a premium 
or by mortgaging, the whole or any part of the 
- property ordered to be sold ; or 

(c) sell the property ordered to be sold or so much 
thereof as may be necessary. 

Clause (a). — See O. 21, r. 83. 

Payment by Instalments. — Collector to whom a decree for sale of mortgaged 
property has been transferred for exeoution under s. 68 is limited to one of the 
three courses specified in this paragraph, and may not depart from them, much less 
may he do what the Court itself could not do in such a case — allow payment of the debt 
to be made by instalments (d). 

2. [s. 322.] Where the execution of a decree, not being 

a decree ordering the sale of immoveable 
property in pursuance of a contract speci- 
fically affecting the same, but being a decree 
for the payment of money in satisfaction of which the Court 
has ordered the sale of immoveable property, hhs been so trans- 
ferred, the Collector, if, after such inquiry as he thinks neces- 
sary, he has reason to believe that all die liabilities of the judg- 
ment-debtor can be discharged without a sale of the whole of 
his available immoveable property, may proceed as hereinafter 
provided. 


(d) ifaAadaJt y. Bari (1888) It. Bom. 888. 
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Execution by Collectora 

3 . [s. 322A.] (1) In any such case as is referred to in 3ch, lllit 

paragraph 2, the Collector shall publish a paras. i 
deS’5.hoidOT»'’^d*to“pe^ uotico, allowing a period of sixty days from . 3. 4. 

i^^aviiig claims on date of its publication for compliance 

and calling upon — 

(а) every person holding a decree for the payment of 

money against the judgment-debtor capable of 
execution by sale of his immoveable property 
and \Yhich such decree-holder desires to have so 
executed, and every holder of a decree for the 
payment of money in execution of which pro- 
ceedings for the sale of such property are pend- 
ing, to produce before the Collector a copy of 
the decree, and a certificate from the Court 
which passed or is executing the same, declaring 
the amount recoverable thereunder ; 

(б) every person having any claim on the said property 

to submit to the Collector a statement of such 
claim, and to produce the documents (if any) 
by which it is evidenced. 

(2) Such notice shall be published by being afiixed on a con- 
spicuous part of the Court-house of the Court which made the 
original order for sale, and in such other places (if any) as 
the Collector thinks fit ; and where the address of any such 
decree-holder or claimant is known, a copy of the notice shall 
be sent to him by post or otherwise. 

Power of Collector to hear objections to execution of decree trans- 
ferred to him for execution. — Where a decree for money is transferred for 
execution to the Collector under s, 68, he is not authorized under this paragraph to hear 
any objection by the parties interested in the property advertised for sale to the sale 
of that property^ nor is it any part of the Collector’s duty to decide whether the property 
has or has not been properly attached (e). 

4 . [S. 322B.1 (1) Upon the expiration of the said period, 

the Collector shall appoint a day for hear- 
Amoont ot decrees (or ing any representations which the judg- 
M^^ei^^s^T^o^bie ment-dcbtor and the decree-holders or 

claimants (if any) may desire to make, and 
for holding such inquiry as he may deem 


(«) Onkar Singh v. Mohan Kuar (1898) 20 All. 428. 
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Sch. Ufa necessary for informing himself as to the nature and extent 
paras, of such decrees and claims and of the judgment-debtor’s im- 
4-6. moveable property, and may, from time to time, adjourn such 
hearing and inquiry. 

(2) Where there is no dispute as to the fact or extent of 
the liability of the judgment-debtor to any of the decrees or 
claims of which the Collector is informed, or as to the relative 
priorities of such decrees or claims, or as to the liability of any 
such property for the satisfaction of such decrees or claims, 
the Collector shall draw up a statement, specifying the amount 
to be recovered for the discharge of such decrees, the order 
■in which such decrees and claims are to be satisfied, and the 
immoveable property available for that purpose. 

(3) Where any such dispute arises, the Collector shall 
refer the same, with a statement thereof and his own opinion 
thereon, to the Court which made the original order for sale, 
and shall, pending the reference, stay proceedings relating to 
the subject thereof. The Court shall dispose of the dispute 
if the matter thereof is within its jurisdiction, or transmit the 
case to a competent Court for disposal, and the final decision 
shall be communicated to the Collector who shall then draw 
up a statement as above provided in accordance with such 
decision. 

5. [ S. 322 C. ] The Collector may, instead of himself is- 

suing the notices and holding the inquiry 
Where District Court may required by paragraphs 3 and 4, draw up 
tauuiry. a Statement specifying the circumstances 

of the judgment-debtor and of his immove- 
able property so far as they are known to the Collector or 
appear in the records of his office, and forward such statement 
to the District Court ; and such Court shall thereupon issue the 
notices, hold the inquiry and draw up the statement required 
by paragraphs 3 and 4 and transmit such statement to the 
Collector. 

6, [S. 322D.1 The decision by the Court of any dispute 

arising under paragraph 4 or paragraph 5 
shall, as between the parties thereto, have 
the force of and be appealable as a decree. 
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7. [5.333.] (1) Where the amount to be recovered Sch. III. 

and the property available have been -P*''** 
of® dfes^fSr pilSont“o’f determined as provided in paragraph 4 or 
paragraph 5, the Collector may, — 

(a) i it appears that the amount cannot be recovered 

without the sale of the whole of the pro- 
perty available, proceed to sell such 
property ; or, 

(b) if it appears that the amount with interest (if any) 

in accordance with the decree, and, when not , 
decreed, with interest (if any) at sucli rate as he 
thinks reasonable, may be recovered without 
such sale, raise such amount and interest (not- 
withstanding the original order for sale)— 

(i) by letting in perpetuity or for a term, on 
payment of a. premium, the whole or any 
part of the said property ; or 

(n) by mortgaging the whole or any part of such 
property ; or 

(m) by selling part of such property ; or 

(iv) by letting on farm, or managing by himself 

or another, the whole or any part of such 
property for any term not exceeding twenty 
years from the date of the order of sale ; or 

(v) partly by one of such modes, and partly by 

another or others of such modes. 

(2) For the purpose of managing the whole or any part 
of such property, the Collector may exercise all the powers 
of its owner. 

(3) For the purpose of improving the saleable value of 
the property available or any part thereof, or rendering it’ 
more suitable for letting or managing, or for preserving the 
property from sale in satisfaction of an incumbrance, the 
Collector may discharge the claim of any incumbrancer which 
has become payable or compound the claim of any incum- 
brancer whether it has become payable or not, and, for the 
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Sch* 111. purpose of providing funds to effect sucli discharge or com- 
paras. 7-9. position, may mortgage, let or sell any portion of the property 
which he deems sufidcient. If any dispute arises as to the 
amount due on any incumbrance with which the Collector 
proposes to deal under this clause, he may institute a suit in 
the proper Court, either in his own name or the name of the 
judgment-debtor, to have an account taken, or he may agree 
to refer such dispute to the decision of two arbitrators, one to 
be chosen by each* party, or of an umpire to be named by 
such arbitrators. 


(4) In proceeding under this paragraph the Collector 
shall be subject to such rules consistent with this Act as may, 
from time to time, be made in this behalf by the Local 
Government. „ 

The words “ Local Government ” have been substituted for the words “ Chief 
Controlling Revenue Authority ” which occurred in the corresponding s. 323, C. R C., 
1882. 


Becovery of balance 

r letting or manage 


any) after 
ment. 


(if 


8 . [S. 324.] Where, on the expiration of the letting 

or mangement under paragraph 7, the 
amount to be recovered has not been 
realized, the Collector shall notify the fact 
in writing to the judgment-debtor or his 
representative in interest, stating at the same tiine that, if the 
balance necessary to make up the said amount is not paid to 
the Collector within six weeks from the date of such notice, he 
will proceed to sell the whole or a sufficient part of the said 
property ; and if on the expiration of the said six weeks, the 
said balance is not so paid, the Collector shall such sell pro- 
perty or part accordingly. 


9 . [S. 334A.] (1) The Collector shall, from time to 

time, render to the Court which made the 
ooSStot^coMt. original order for sale an account of all 

monies which come to his hands and of all 
charges incurred by him ip the exercise and performance oi 
the powers and duties conferred and imposed on him undei 
the provisions of this schedule, and shall hold the balance ai 
the disposal of the Court. 


(2) Such charges shall include all debts and liabiUties 
from time to time due to the Government in respect of the 
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Property or any part thereof, the rent (if any) from time tO‘;>‘?«^* Ui. 
time due to a superior holder in respect of such property or pera. 9. 
parf, and, if the Collector so directs, the expenses of any 
witiiesses summoned by him. 

(3) The balance shall be applied by the Court — 

(а) in providing for the maintenance of such members 

of the judgment-debtor’s family (if any) as are 
entitled to be maintained out of the income of 
the property, to such amount in the case of each 
member as the Court thinks fit ; and, 

(б) where the Collector has proceeded under para- 

graph 1, in satisfaction of the original decree 
in execution of which the Court ordered the 
sale of immoveable property, or otherwise as 
the Court may under section 73 direct ; or 

(c) where the Collector has proceeded under para- 
graph 2,— 

(i) in keeping down the interest on incum- 

brances on the property ; 

(ii) where the judgmeiit-debtor has no other 

sufficient means of subsistence, in pro- 
viding for his subsistence to such 
amount as the Court tliinks fit ; and 

{iii) in discharging rateably the claims of the 
original decree-holder and any other 
decree-holders who have complied with 
the said notice, and whose claims were 
included in the amount ordered to be 
recovered. 

(4) No other holder of a decree for the payment of money 
shall be entitled to be paid out of such property or balance 
until the decree-holders who have obtained such order have 
been satisfied, and the residue (if any) shall be paid to the 
judgment-debtor or such other person as the Court durects. 

Accounts.— The Collector, though bound to render accounts under this para- 
graph, cannot be compelled to give up the apeount-books in Court ; nor does this para- 
graph require him to pay the balance into Court (/). 

(f) Rupali V. Kalyan Singh <1904) 6 Bom, L. K-. 825, 
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Sch. 111. 10. [S. 325.] Where the Collector 

property under this Schedule, he 
■ shall put it up to public auction in one or 

more lots, as he thinks fit, and may — 

(a) fix a reasonable reserved price fpr each lot ; 

(b) adjourn the sale for a reasonable time whenever, 

for reasons to be recorded, he deems the adjourn- 
ment necessary for the purpose of obtaining 
a fair price for the property ; 

(c) buy in the property offered for sale, and re-sell the 

same by public auction or private contract, as 
he thinks fit. «' 


1!. [S. 325 A.] (1) So long as the Collector can exer- 

cise or perform in respect of the judgment- 
^ debtor’s immoveable property, or any part 
ation by judgment-deb- tliercof, anv of the powets or duties con- 

tor or his representative « i ' t 

and prosecution of remo- terted or imposed OH him by paragraphs 

dies by decree-holders. 

1 to 10, the judgment-debtor or his repre- 
sentative in interest shall be incompetent 
to mortgage, charge, lease or alienate such property or part 
except with the written permission of the Collector, nor shall 
any Civil Court issue any process against such property or 
part in execution of a decree for the payment of money. 


(2) During the same period no Civil Court shall issue 
any -process of execution either against the judgment-debtor 
or his property in respect of any decree for the satisfaction 
whereof provision has been made by the Collector under 
paragraph 7. 

(3) '’ The same period shall be excluded in calculating 
the p^bd of limitation applicable to the execution of any 
decreelifected by the provisions of this paragraph in respect 

' of an^’ remedy of which the decree-holder has been tempo- 
rarily deprived. 

- : •• Incoilip^tent to mottg:ilfir^.” — ^ mortgage by a judgment-debtor of his pro- 

. ^ whjile it ii^ Under the management of the Collector to whom decrees against the 
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judgi|ent-dobtor have been transferred for execution, is absolutely void, and 
Oiere^ void as against the Collector and those claiming under him (g), 

*|Allenate*” The word alienate in this paragraph contemplates a transfer 
whic^ is to take hffoot immediately and not after death. It does not therefore include 
a dis^sition of property by will (h), 

-An intimation 






Alienation subsequent to certification of adjustment.- 

by a deoree’-holder to the Collector to whom the decree is transferred for execution that 
his cl^im under the decree has been satisfied by the judgment-debtor, ^nd the recording 
of suoh intiiafiition by tho Collector dmounts to a duo certifying of the adjustment of a 
decree within the meaning of 0. 21, r. 2. After the adjustment has been so certified 
the prohibition against alienation imposed by this paragraph rib longer subsists, and it 
is competent to the judgment-debtor to mortgage, sell or alienate Iiis property (i). 

12. [ S, 325 B. ] Where the property of which the sale 
has been ordered is situate in more districts 
Provision where pro- than ouc, the powers and duties conferred 
^‘stricts. and imposed on the Collector by para- 

* graphs 1 to 10 shall be exercised and per- 
formed by such one of the Collectors of tlie said districts as 
the Local Government may by general rule or special order 
direct. 


13 . [S. 325 C.] In exercising the powers conferred on ' 
him by paragraphs 1 to 10 the Collector 
Powers of coiieetor to , shall liavo the powcps of a Civil Court to 

compel attendance and pro- 

Auction. compel the attendance ot parties and wit- 

nesses and the production of documents. 


(gf) Gaurishankar v. Chinnumaya (1918) 45 I. A. 
219, 46 Cal. 183, dissenting from Manniram 
V. BaJeubai (1912) 36 Bom. 510. Tho ob- 
servations at tho end of the judgment in 
Qanga Prasad v. Qanga Baksh (1907) 29 


All. 415, can no longclf be supported since 
the decMou in OaurUhdfikar's case. 

(4) Muhammad SaycH v. Muhammad Ismail 
(1910) 33 All. 283. 

it) Kashakhand v. Nandram (1911) 35 BoiD. 516. 
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THE FOURTH SCHEDULE. 

{See seclim 155.) 

Enactments amended. 


L 


1 

2 

3 

4 

Year. 

No. 

Short title. 

Amendment. 

1870 

1 

1 

1 

VII 

1 

1 

The Court'fcca Act, 1870 . . 

In article 1 Rclicdule I, after the 

word “ plaint ” the words “ written 
statement pleading a sot-oll or 
counter-claim ” and after the word 
“ Act ” the words “ or of cross 
objection ” shall be inserted. 

From article 11 of Schedule II, the 
words “ from an order rejecting a 
plaint or ” shall be omitted. 

For the entry in the first column of 
Schedule 11 relating to article 19 the 
following entry shall be substituted, 
namely 

“ Agreement in Avriting stating a ques- 
tion for the opinion of the Court 
under the Code of Civil Procedure, 
1908.” 

1 



HIGH COURTS CHARTERS' 

AND 

HIGH COURTS RULI&S, 




APPENDIX I. 

Courts Act or the Charter Act, i86k 

dn '^ctfor Esi^Mishing High Courts, of Jiidicature in India (a). 
(24 <& 25 Viet., C. 104) ; \5th August 1861]. 


[Repealed and re-enacted with slight modifications by the 
Government of India Act, 1918.] 

Be it enao^ by the Queen’s Most Excellent Majesty, by and with the advioo and 
oonaent of the Spiritual and Temporal and Commons, in this present Parliamenfr 

assembled^ and by the authority of the same as follows : 


1 . It shall be lawful for Her Majesty, by Letters Patent under the great Seal of the 

United Kingdom, to erect and establish a High Court of 
esSfShed^toVe^w^eiW J'ldioature at Fori WiUiam. in Bengal for the Bengal Division 
PreBldenoles of India. of the Presidency of Fort WiUiam aforesaid, and by like 

Letters Patent to erect and establish like High Courts at 
Madras and Bombay for those Presidencies, respectively. Such High Courts to be 
established in the said several Presidencies at such time or respective times as to Her 
Majesty may seem fit, and the High Court to be established under any euoh Letters 
Patent in any of the said Presidencies shall be deemed to be established from and after 
the publication of such Letters Patent in the same Presidency, or such other time as 
in such Letters Patent may be appointed in this behalf. 

2. The High Court of Judicature at Fort WiUiam in Bengal, and at the Presidencies 

of Madras and Bombay^ respectively, shall consist of a Chief 
Oonatitution of High Courts. Justice and os many Judges, not exceeding fifteen as Her 

Majesty may, from time to time, think fit and appoint, who 

shall be selected from — 


Idf. Barristers of not less than five years* standing ; or 


2nd. Members of the Covenanted Civil Service of not less than ten years’ stoadmg 
and who shall have served as Zillah Judges or shall have exercised the like powers 
a ^ose of a Zillah Judge for at least three years of that period ; or 

3fd. Persons who have held Judicial OfiSioe not inferior to that of Principal 3udder 
ATneea or Judge of a Small Cause Court for a period of not less than five years ; or 
4<A. Persons who have been Pleaders of a Sadder Court or a High Court for p pewo 
of not less than ten years, if such Pleaders of a Sudider Court shall have been adflnitted 
as Headers of a High Court. 


' Provided that not less than one-third of the Judges of such High Courts, 
WQ)eotivBly, including the Chief Justice, shall be Barristers, and not less than 
aiie>thtrd shall be Members of the Covenanted Civil Service. 


^ ^ (a) By the terms of this Act the oxerdse of luriadlctlon In any par^of Her 
by the High Courts was meant to be subject to, and not excluslv^of, 

til^pd(iirer^ theGowernor-Oeneralln Council. An excrotw 
whereby any. 



is expressly contemplated by this Statute, and by the 
I# y7Burah <1S79) 4 Cal. 172 ; L. B. 6 I. A. 17S. 
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3* Provided always, that the persons who at the time of the establishment of such 
High Court in any of the said Presidencies, are Judges of 
herein ^name^^tn^ be^^the Court of Judicature and permanent Judges of the 

High Court of Sudder Dewany Adawlut or Sudder Adawlut of the 
same Presidency, shall be and become Judges of such High 
Court without further appointment for that- purpose ; and the Chief Justice of such 
Supreme Court shall become the Chief Justice of such High Court. 

4 . All the Judges of the High Courts established under this Act shall hold their 

offices during Her Majesty’s pleasure provided that it shall 
Courte^^ ^ lawful for any Judge of a High Court to resign such office 

^ of Judge to the Covemor-General of India in Council or 
Governor in Council of the Presidency in which such High Court is established. 

5. The Chief Justice of any such High Court shall av© rank and precedence before 

the other Judges of the same Court, and such of the other 
Judges of gm>h Court as on ts establishment shall have 

been transferred thereto from the Supreme Court shall have rank 
and precedence before the Judges of the High Court, not transferred from the Supreme 
Court, and except as aforesaid, all the Judges of each High Coijrt shall have rank and 
precedence according to the seniority of their appointments unless otherwise provided 
in theif Patents. 

6. Any Chief Justice or Judge, transferred to any High Court from the Supreme 

Court, shall receive the like salary, and be entitled to the 
of thlf nigh Judges j • retiring pension and advantage as he would have been 

entitled to for and in respect of service in the Supreme Court, 
if such Court had been continued, his service in the High Court being reckoned as service 
in the Supreme Court ; and except as aforesaid it shall bo lawful for the Secretary of 
State in Council of India to fix the salaries, allowances, furloughs, retiring pensions, and 
(where necessary) expenses for e equipment and voyage of the Chief Justices and Judges 
of the several High Courts under this Act, and from time to time to alter the same. 
Provided always such alteration shall not affect the salary of any Judge appointed 
prior to the date thereof. 

7. Upon the happening of a vacancy in the office of Chief Justice, and during any 

ab^ience of a Chief Justice, the Governor-General in Council 
Provision for vacancy ot Governor in Council, as the case may be, shall appoint 
Judge. one of the Judges of the same High Court to perform the 

duties of Chief Justice of the said Court until some person 
ha» been appointed by Her Majesty to the office of Chief Justice of the same Court, and 
Haa entered on the discharge of the duties of such office, or until the Chief Justice has 
from such absence ; and upon the happening of a vacancy in the office of any 
otlmr Judge of any such High Court, and during any absence of any such Judge, or on 
the appointment of ahy such Judge to act as Chief Justice, it shall be lawful for the 
GOtWor-General Council of' Governor in Council, as the case may be, to appoint a 
peiftoii, with such' qualifications as are required in persons to be appointed to the High 
Court to act as a Judge Of the said High Court, and the person so appointed shall 



discharge ' 

t^ed|xom such absence, or until the Governor-General in Council, or Governor in 
as idoresaid, shall see cause to cancel the appointment of such acting Judge. 
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"Upon tlw hapi^nlog of a vacancy In the office of any other Judse 

"-These words refer to a JudRo appointed to his offloo 
by #»« Majesty ahd not a person appointed under the section to act as a Judge (5). 

Time for appointment of acting Judge.— There is no limit of time mentioned 
in this section within which the appointment of an acting Judge is to bo made. Such 
an a^mtment, therefore, is not invalid because it was not made immediately upon, 
or Within a reasonable time after, the occurrence of tho vacancy which it supplied (c). 

8. Uixin the establishment of such High Court as aforesaid in the Presidency of 
Fort William in Bengal, the Supreme Court and the Court 
Courta'andSudder Cout£'.''** Suddor Dewany Adawlut and Judder Nizamut Adawlut 
at Calcutta, in the same Pmsidency, shall be abolished : 


And upon the establishment of such High Court in the ProsidBiicy of Madras, the 
Supreme Court and tho Court of the Sudder Adawlut and Foujdarry Adawlut in the same 
Presidency shall be abolished : 


And upon the establishment of such High Court in the Prasidoncy of Bombay, the 
Supreme Court and tli* Court of Sudder Dewany Adawlut and Shdder Foujdarry Adawl'^*' 
in the same Presidency shall be abolished : 

And the records and documents of the several Courts so abolished in each Presidency 
shall become, and be, records and documents of the High Court established in the same 
Presidency. 


9. Each of tho High Courts to be established under this Act shall have and exorcise 
all such Civil, Criminal, Admiralty, and Vice-Admiralty, 
powers Testainontary, Intestate, and Matrimonial Jurisdiction, 
original and apijcllato and all such powers and authority 
for, and in relation to, the administration of justice in tho Presidency for which it is 
established, as Her Majesty may by such Ijottcrs Patent as aforesaid, grant and direct, 
subject, however, to such directions and limitations as to the exercise of original, civil 
and criminal jurisdiction beyond tho limits of tho Prosidoncy Towns as may be xiresoribod 
thereby ; and save os by such Letters Patent may bo otherwise directed, and subject and 
without prejudice to tho legislative powers in relation to tho matters aforesaid of the 
Governor- General of India in Council, the High Court to be established in each Presidency 
shall have and exercise all jurisdiction and every ijower and authority whatsoever in 
any manner vested in any of tho Courts in tho same Prosidoncy abolished under this 
Act at the time of tho abolition of such last-mentioned Courts. 

Subject anJ without prejudice to legislative povvers of the Qovernor- 
Qeneral in Council. — See notes to cl . 44 of tho Letters Patent, infra. 

10 Until the Crown shall otherwise provide under the powers of this Act all jurisdic- 
tion now exercised by the Supreme Courts of Calcutta, Madras, 
High Courts to exercise and Bombay, respectively, ovei Inhabitants of such parts of 
I^ia as may not be comprised within the local limits of the 
^ Letters Patent to he issued under this Act establishing High 

Cowrts at Fort WiUiam, Madras and Bombay, sh ill be exercised , by such Hi^h Courts 
respectively. 

<*) Qwen-Empress v. Ganga Bam (1894) 16 All. I (c) tialwa^ Singh v. Baui Kishori (1897) 20 All 
136, 162. 1 267, 298. 
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Repealed by 28 Viet, c. 16, 2. 

II, Upon the establishment of the said High Courts in the said Presidencies 

Existing provisions respectively, all provisions then in force in India of Acts Of 

applicable to Supremo Parliament or of any Orders of Het Majesty in Council, or 
Courts to apply to Illgh 

Courts. Charters, or of any Acts of the Legislature of Ind%a which at 

the time or respective times of the establishment of such High Courts are respectively ap- 
plicable to the Supreme Courts at Fort William in Bengal, Madras and Bombay, respect- 
ively, or to the Judges of tho8 3 Courts shall be taken to he applicable to the said High 
Courts and the Judges thereof respectively, so far as may be consistent with the provi- 
sions of this Act, and the Letters Patent to be issued in pursuance thereof, and subject 
to tbe legislative powers in relation to the matters atoresaid of the Governor-General of 
India in Council. 

12. From and after the abolition of the Courts abolished as aforesaid in any of the 
said Presidencies, the High Court of the same Presidency 
ProvisionB as to pending shall have jurisdiction over all proceedings pending in such 
abolished abolished Courts at the time of the abolition thereof, and 
* such proceedings and all previous proceedings in the said 
last-mentioned Courts shall be dealt with as if the same bad been had in the said High 
Court, save that any such proceedings may be continued, as nearly as circumstances 
permit, under and according to the practice of the abolished Courts respectively. 

IS. Subject to any laws or regulations which may be made by the Governor-Gene- 
ral in Council, the High Courts established in any Presidency 
Power to High Courts to under this Act may, by its own rules, provide for the exercise, 
fSl?dlctlon*^ by g one or more Judges or by Division Courts constituted byl 

Judges or Division Courts. or more Judges of the said High Court of the origina 

and appellate jurisdiction vested in such Court, in such manner 
as may appear to such Court to be convenient for the due administration of justice. 

Original jurladlction. — See notes to s. 115, "Appeal*' 

Rulef. — An order made by a Judge in excess of the jurisdiction delegated to him 
by rules framed by the High Court under this section is a nuUity {d), 

14. The Chief Justice of each High Court shall, from time to time, determine what 

Chief Justice to deter- Judge in each case shall sit alone, and what Judges of the 

mine what Judges shall *Court, whether with or without the Chief Justice, shall 
flit alontf or In the Division i 

Courts. constitute the several Division Courts as aforesaid. 

15. EaUh of the “High Courts established under this Act shall have superintendence 

over all Courts which may be subject to its appellate juris- 

tB^^and^^to^rame rn^^of diction, and shall have power to call for returns, and to direct 
practice for Subordinate the transfer of any suit or appeal from an/, such Court 
to any other Court of equal or superior jurisdiction, and 
shall have power to make and issue general rules for regulating the practice and proceedings 
of such Courts, and also to prescribe forms for every proceeding in the said Court 


(d) Narayan v. Jaiikibai <1916) 17 Bom. L. R. 666, 667. 
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for which it shall think necessary that a form be provided, and also for keeping all bookfl 
entries, and accounts to be kept by the officers-^and also to settle tables of fees to be 
allowed to the Sheriff, Attorneys, and all clerks and officers of Courts and from time 
to time to alter any such rule or form or table ; and the rules so made and the forms so 
framed, and the tables so settled, shall be used and observed in tbe said Courts; provided 
that such general rules and forma and tables be not inconsistent with the provisions of 
any law in force, and shall before they are issued, have received the sanction, in the 
Presidency of Fort William of the Governor-General in Council, and in Madras ov Bom* 
bay, of the Governor in Council of the respective Presidencies. 


High Court’s power of ruperiiitendence : civi pftOceedings.-^-Tlie High 
Courts have under this section not only administrative but judicial powers. In the 
exercise of its power of superintendence a High Court may direct a Subordinate Court 
to do its duty, and this power is not limited to oases in which the Subordinate Judge 
declines to hear or determine a suit or application within his jurisdiction. But a High 
Court is not competent, in the exercise of this power, to interfere with and sot right the 
orders of a Subordinate Court on the ground that the order of the Subordinate Court has 
proceeded on an error of law or an error of fact (e). A High Court in the exercise of its 
superintending power will not ordinarily interfere except in cases of grave and otherwise 
irreparable injustice ( / ). 

The power of revision conferred upon a High Court by s. 115 of the Civil Procedure 
Code is limited to oases in which no appeal lies to the High Court. There is no such 
limitation upon the power of superintendence conferred upon a High Court by the present 
section (y). All that is necessary is that the Court over which the power of superinten- 
denco is sought to be exercised should be subject to its appellate jurisdiction. If the 
subordinate Court is one from which an appeal lies to the High Court, though it bo 
in certain specified cases only, then that Court is subject to the appellate jurisdiction 
of the pigh Court and that is sufficient to attract the })Ower of superintendence 
conferred by this sectionand, that power may therdore bo exercised over the 
subordinate Court oven in cases where a direct appeal does not lie (^). 

Hlg:h Court’s powers of superintendence: criminal proceedings — In 

the exercise of its power of superintendence the High Court will interfere with an order 
under s. 145 of the Criminal Procedure Code, 1898, when the Magistrate has acted without 
jurisdiction, or has exceeded his jurisdiction, or where there has been a material irregula- 
rity in the proceedings which amounts to a refusal to exercise jurisdiction or to an 
usurpation of jurisdiction, or which has prejudiced a party to the proceedings (i). 


Hish Court’s power of superintendence : Defence of India Act — The 

High Court has no jurisdiction to suijerintend the proceedings of commissioners 
appointed under the Defence of India Act, 1915 (j). 


(«) Tej Ram v. Heraukh (1876) 1 All. 101 ; Muham- 
mad SuUman v. Fatima (1886) 0 All. 104 ; 
Abdullah V. Salaru (1896) 18 All. 4 ; Madho 
Ram^ In re (1899) 21 All. 181 ; Corporation 
of OaloiUla v. Bhupati Roy (1808) 26 Cal 
74, 76; Sardhari v. HuJ^m ClMnd (1914) 
41 Cal. 876, 886. 

(f)Iimalji v. Macleod (1906) 31 Bom. 138; 
Ohandi Raj r. Kxrpal Ray (1909) 15 Cal. 
W. N, 682: Amjad Alx v. AH Jluseain (1909) 
16 Cal. W. N. 353 ; Braja Hhusan v. Srie 

64 


Chandra (1919) 4 Pat. L. J. 20, 28. 

{g) Abdullah V. Salaru (1896) 18 All. 4, 7. 

\h) Shconandan v. King Emperor (1918) .3 Pat. 
Jj. ,T. 581, 697 , Darbari v. Hhotx Itoy 
(1914) 41 Cal. 915 ; Oopal Singh v. Court 
of Wards, 7 W. R. 430. 

(t) Pamiefthwar Singh v. Kailaspali (1916) 1 Pat. 
L. J. 330. 

(/) Sheonandan v. King-Emperor (1918) t Pat. 
L. S. 681 



1010 


APPENDIX I. 


His:h Courts Act, 

When present section to be resorted to. — ^The special power of superinten. 
dence conferred by this section is not as a rule to be exercised in cases where there is 
an adequate remedy by other proceedings such as appeal or revision (Z). That power 
is as a rule exercised in the following cases : — 

(1) where there is no remedy by revision or appeal (m) ; 

(2) where it is doubtful whether the High Court has the power to revise under 

8. 115 of the Code of Civil Procedure (n) ; 

(3) where the order passed is of an extraordinary character, and there has been 

a gross failift-e on the part of the Subordinate Court to do its duty (o). 

Appeal* — No appeal lies under ol. 15 of the Letters Patent from an order made by a 
High Court in the exercise of the power of superintendence under s. 107 of the Govern- 
ment of India Act, 1916, which corresponds with the present section. See cl. 15 of 
the Letters Patent as amended in 1919. 

16 * It shall be lawful for Her Majesty, if at any time hereai^fer Her Majesty see fit 
so to do, by Letters Patent under the Great Seal of the United 
lisli^^a in^^the Kingdom, to erect and establish a High Court of Judicature 

North-Western Provinces. portion of the territories within Her Majesty’s 

dominions in India, not included within the limits of the local jurisdiction of another 
High Court, to consist of a Chief Justice and of such number of other Judges with such 
qualifications as are required in persons to be appointed to the High Courts established 
at the Presidencies hereinbefore mentioned, as Her Majesty from time to time, may think 
fit and appoint; and it shall be lawful for Her Majesty by such Letters Patent to confer 
on such Court any such jurisdiction, powers, and authority as under this Act is authoriz- 
ed to be conferred on or will become vested in the High Court to bo established in any 
Presidency hereinbefore mentioned, and, subject to the directions of such Letters Patent 
all the provisions of this Act having reference to the High Court established in any 
such Presidency, and to the Chief Justice and other Judges of such Court, and to the Go- 
vernor-General or Governor of the Presidency in which such High Court is established, 
shall as far as circumstances may permit, be applicable to the High Court established, in 
the said territories, and to the Chief Justice and other Judges thereof, and to the 
person administering the Government of the said territories. 

17* It shall be lawful for Her Majesty, if Her Majesty shall so think fit, at any 
time within three years after the establishment of any High 
Other or supplementary Court under this Act by Her Letters Patent, to revoke all or 

wftWta” years*‘™aftcr provisions as Her Majesty may think fit, of the 

establishment ol a Court. Letters Patent by which such Court was established and to 
grant and make such other powers and provisions as Her 
Majesty may think fit and as might have been granted or made by such first Letters 
Patent, or, without any such revocation as aforesaid, by like Letters Patent to grant 
and make any additional or supplementary powers and provisions which might have 
been granted or made in the first instance. 


(Z) Salig Ram v. Rxmji Lai (1906) 28 All. 564, 557; 
Sheanandan v. King-Emperor (1018) 3 Pat. 
L. .T. 681, 697-698. 

(m) See Madho Ham, In re (1899) 21 AH. 181, 182 : 


Sardhari v. Hukum Chand (1914) 41 Cal. 
876, 886 ; (1918) 3 Pat. L. J. 681, 697, supra. 

in) See Siddeskwar, In re (1899) 4 C. W. N. 36. 

io) See AbduUah v. Salaru (1896) IS All. 4, 9. 





HIGH COURTS ACT, 1861. 


loll 

High Courts Act. 

18. It shall be lawful for Her Majesty from time to time, by Her Order in Council, to 

any territory or place from the jurisdiction of one to the 

dietion of Court may be jurisdiction of any other of the High Courts eMablished under 
altered by order in Council. this Act, and generally to alter and determine the territorial 
^^^nits of the jurisdiction of the said several Courts as to Her 
Majesty, with the advwe of Her Privy Council, may seem meet. 

Repealed by 28 Viet., c. 15, a. 2. 

19. The word “ Barrister ” in this Act shall be deemed to include Barristers of 

Interpretation of terras. Ueland, or Members of *he Faculty of Advocates 

in 8(X>lland ; and the words “ Governor-General and Gover- 
nor ” shall comprehend the officer administering the Government. 
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GOVERNMENT OF INDIA ACT, 1915. 

AN ACT TO CONSOLIDATE ENACTMENTS RELATING 
TO THE GOVERNMENT OF INDIA. 

July 1915. 

Be it enacted by the King's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows ; 

# Sic He He 

Part IX. 

The Indian High Courts. ' 

Constitution. 

101. [Ch. Act, ss. 2 , ip.] — (1) The high courts referred 
to in this Act are the high courts of judica- 
ture for the time being established in 
British India by letters patent. 

(2) Each high court shall consist of a chief justice and as 
many other judges as His Majesty may think fit to appoint : 
Provided as follows — 

{i) the Governor-General in Council may appoint 
persons to act as additional judges of any high 
court, for such period, not exceeding two years, 
as may be required ; and the judges so appointed 
shall, whilst so acting, have all the powers of a 
judge of the high court appointed by His Majesty 
under this Act ; 

{ii) the maximum number of judges of a high court, 
including the chief justice and additional judges, 
shall be twenty. 

(3) A judge of a high court must be — 

(a) a barrister of England or Ireland, or a member of 
the Faculty of Advocates in Scotland, of not less 
than five years’ standing ; or 
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(6) a member of the Indian Civil Service of not less Ss. 
than ten years’ standing, and having for at least 102-104. 
three years served as, or exercised the powers' of 
a district judge ; or 

{C} a person having held judicial ofi&ce, not inferior to 
that of a subordinate judge or a judge of a small 
cause court, for a period of not less than five 
years ; or 

{d) a person having been a pleader of a high court for 
a period of not less than ten years. 

(4) Provided that not less than one-third of the judges 
of a high court, including the chief justice but excluding 
additional judges, must be such barristers or advocates as 
aforesaid, and ’that not less than one-third must be members 
of the Indian Civil Service. 

(6) The high court for the North-Western Provinces may 
be styled the high court of judicature at Allahabad, and the 
high court at Fort William* in Bengal is in this Act referred to 
as the high court at Calcutta. 

102. [ Ch. Act, s. 4 . ] — (1) Every 

ot“coSrtB"“ judge of a high court shaU hold his office 

during His Majesty’s pleasure. 

(2) Any such judge may resign his office, in the case of 
the high court at Calcutta to the Governor-General in Council, 
and in other cases to the local Government. 

108. [Ch. Act, s. .5.] — (1) The chief justice of a high court 
Precedence of judges of shall have rank and precedence before 
high oourte. Other judges of the same court. 

(2) All the other judges of a high court shall have rank 
and precedence according to the seniority of their appointments 
unless otherwise provided in their patents. 

104. [Ch. Act, s. «.] — (1) The Secretary of State in 
Council may fix the salaries, allowances, 
furloughs, retiring pensions, and (where 
necessary) expenses for equipment and 
voyage of the chief justices and other judges of the several 
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S. 105. liigli cotirts, and may alter them, but any such alteration 
shall not affect the salary of any judges appointed before the 
date thereof. 


(2) The remuneration fixed for a judge tmder this section 
shall commence on his taking upon himself the execution of 
his office, and shall be the whole profit or advantage which 
he shall enjoy from his office during his continuance therein. 

(3) If a judge of a high court dies during his voyage to 
India, or within six months after his arrival there, for the 
purpose of taking upon himself the execution of his office, 
the Secretary of State shall pay to his legal personal representa- 
tives, out of the revenues of India, such a sum of money as 
wiU, with the amount received by or due to him at the time 
of his death on account of salary, make up the .amount of one 
year’s salary. 


(4) If a judge of a high co\irt dies while in possession 
of his office and after the expiration of six months from his 
arrival in India for the purpose of taking upon himself the 
execution of his office, the Secretary of State shall pay to his 
legal personal representatives, out of the revenues of India, 
over and above the sum due to him at the time of his death, 
a sum equal to six months’ salary. 


105 . [Ch. Act, s. 7.]- — (1) On the occurrence of a vacancy 
in the office of chief justice of a 
Provision for vacancy In high couTt, and during any absence of 
other judge. such a chiet justice, the Governor- 

General in Council in the case of the 
high court at Calcutta, and the local Government in other 
■ cases, shall appoint one of the other judges of the same high 
court to perform the duties of chief justice of the court, until 
some person has been appointed by His Majesty to the office 
of chief justice of the court, and has entered on the discharge 
of the duties of that office, or until the chief justice has 
tetmned from his absence, as the case requires. 


(2) On the occurrence of a vacancy in the office of any 
other judge of a high court, and during any absence of any 
such judge, or on the appointment of any such judge to act as 
chief justice the Governor-General in Council in the case of 
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the liig h court at Calcutta, and the local Government in other 
cases, may appoint a person, with such qualiftcations as are 
required in persons to be appointed to the high court, to act 
as a judge of the court ; and the persons so appointed may 
sit and perform the duties of a judge of the court until some 
person has been appointed by His Majesty to the office of 
judge of the court and has entered on the discharge of the 
duties of the office or until the absent judge has retmned from 
his absence or until the Governor-General in Council or the 
local Government, as the case may be, seas cause to cancel 
the appointment of the acting judge. 

Jurisdiction. 


106 . [Ch. Act, s. 9.]— (1) The several high courts a,re 
courts of record and have such juris- 
jurisdicMon of high c'ourts. dictiou. Original and appellate, including 
admiralty jurisdiction in respect of 
offences committed on the high seas, and all such powers and 
authority over or in relation to the administration of justice, 
including power to appoint clerks and other ministerial officers 
of the court, and power to make rules for regulating the prac- 
tice of the court, as are vested in them by letters patent, and, 
subject to the provisions of any such letters patent, all such 
jurisdiction, powers and authority as are vested in those courts 
respectively at the commencement of this Act. 

(2) [21 Qeo. 3, c. 70.]-;-The high courts have not and 

may not exercise any original jurisdiction in ^*^7 matter 
concerning the revenue, or concerning any act ordered oi 
done in the collection thereof according to the usage and 
practice of the cotmtry or the law for the time being in force. 


Sub'Sectlon ( a ).— This sub-section reproduces in effect the provisions of 
sec. 8 of the Statute 21 Geo. 3, c. 70, relating to the Supreme Court of Calcutta, cl. 
of the Charter of the Supreme Court of Madras, 1800, and cl. 30 of the (garter of the 
Supreme Court of Bombay, 1823. There was no such provision m the High Courts 
Act, 1861, nor in any of the High Courts’ charters. See Uesiiatch from . ocre cry o 
State, cl. 17, p. 1022 below, ^ 

107 . [Ch. Act. S. 15 .]-Each of the ffigh courts has 
superinteiideiice over all courts for tne 
time beinff subiBct to its 3 »ppBll 8 /t 6 juns- 

Powera of high court with X'UUe uoui^ rr i: 

respect to subordinate courts. dictioH 3/110. rif\3.y uO 3/Iiy OI 1/116 lOllUW* 

ing things, that is to say,^ 


Ss. 

106-107 
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Ss. 

108-109. 


(a) call for returns ; 

(b) direct the transfer of any suit or appeal from any 
such court to any other court of equal or superior 
jurisdiction ; 

(c) make and issue general rules and prescribe f«)rms 
for regulating the practice and pro^^eedinffS of such 
courts ; 

(d) prescrijpe forms in which books, entries and 
accounts shall be kept by the ofi&cers of any such 
courts ; and 

(e) settle tables of fees to be allowed to the sheriff, 
attorneys, and all clerks and officers of courts ; 

Provided that such rules, forms and tables shall not be 
inconsistent with the provisions of any Act for the time being 
in force, and shall require the previous approval, in the case 
of the high court at Calcutta, of the Governor-General in 
Council, and in other cases of the local Government. 

108. [Ch. Act, SS. 13. 14.] — (1) Each high court may by 

its own rules provide as it thinks hi 
Exercise of juri3diction by for thc exeicise, bv one or more iudees, 
cowts- or by division courts constituted by 

two or more judges of the high court of 
the original and appellate jurisdiction vested in the court 

(2) The chief justice of each high court shall determine 
what judge in each case is to sit alone, and what judges of the 
court, whether with or without the chief justice, are to consti- 
tute the several division courts. 

109. [28 & 29 Vic«., c. 15, ss. 3, 4, 6.] — (1) The Governor- 

General in Council may, by order, transfer 

in^councu^^to^Sito?®?^™! any territory or place from the jurisdiction 

01 jurisdiction of high to the jurisdiction of any other of 

the High Courts, and authorise any 
High Court to exercise all or any portion of its jurisdiction in 
any part of British India not included within the limits for 
which the high court was established, and also to exercise any 
such jurisdiction in respect of Christian subjects of His Majesty 
resident in any part of India outside British India. 
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+ii Gwernor-General in Council shall transmit to Ss. 

the Secretary of State an authentic copy of every order made •lO-lII. 
under this section. 

Q. ^ Majesty may signify, through the Secretary of 
State m Council his disallowance of any such order, and such 
disallowance shall make void and annul the order as from the 
day on which the Governor-General notifies that lie lias received 
intunation of the disallowance, but no act done by any high 
court before such notification shall ba deemed invalid 
by reason only of such disallowance. 

[l-l Qeo. Ill, c. 03, ss. 15, 17 ; 21 Qeo. Ill, c. 70, s. I; 

37Geo. Ill, c. 142, s. II; 39 & 40 Oeo. Ill, c. 79, s. 3 ; 4 Geo. IV, 

t, , , , 7 -h ( 1 ) The Governor-General, each 

diction of high court. ^ v^oveiiioi* aiiQ oacJi ot the iixeiiibers of 
their respective executive councils shall not-7 


(a) be subject to the original jurisdiction of any 
high court by reason of anything counselled, ordered 
or done by any of them in his public capacity only, 
nor 


(6) be liable to be arrested or imprisoned in any suit or 
proceeding in any high court acting in the exercise 
of its original jurisdiction ; nor 

(c) be subject to tlie original criminal jurisdiction of 
any high court in respect of any offence not being 
treason or felony . 

(2) The exemption under this section from liability to 
arrest and imprisonment shall extend also to the chief justices 
and other judges of the several high courts. 

til [fl-Qeo.. Ill, C. 70, ss. 2. 3. 4.]— The order in writing 
of the Governor-General in Council for any 
^Written order by governor- act shall. in any proceeding, civil or 
in any court In India. crmunal, ui any high court acting in the 
exercise of its original jurisdiction, 
be a full justification of the act, except so far as the 
order extends to any European British subject ; but nothing in 
this section shall exempt the governor-general, or any member 
of his executive council, or any person acting under their 
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112-1114 


orders, from any proceedings in respect of any such act before 
any competent court in England. 

Law to he administered. 

112 . [21 Geo. Ill, c. 70, s. 17; 37 Geo. Ill, c.142,8. 13.]— The 

high courts at’ Calcutta, Madras and Bom- 
Law to be adminietered in bay, in the exercise of their original 
sScolsBion. jurisdiction in suits against inhabitants of 

Calcutta, Madras or Bombay, as the case 
may be, shall, in matters of inheritance and succession to lands, 
rents and goods, and in matters of contract and dealing 
between party and party, when both parties are subject to 
the same personal law or custom having the force of law, decide 
according to that personal law or custom, and when the parties 
are subject to different personal laws or customs having the 
force of law, decide according to the law or custom to which 
the defendant is subject. 


Power to establish addl 
tional high courts. 


Additional High Courts. 

113 . His Majesty may, i£ he sees fit, by letters patent, 
establish a high court of judicature in 
any territory in British India, whether 
or not included within the limits of the 
local jurisdiction of another high court and confer on any high 
court so estabhshed any such jurisdiction, powers and authority 
as are vested in or may be conferred on any high court existing 
at the commencement of this Act, and where a high court is so 
estabhshed in any area included within the limits of the local 
jurisdiction of another high court, His Majesty may, by letters 
patent, alter those limits, and make such incidental, consequential 
and supplemental provisions as may appear to be necessary by 
reason of the alteration. 


Advocate-General. 

114 . [53 Geo. Ill, c. 155, s. 1 11 ; 21 & 22 V|ct., c. 106, s. 29-] 

—(1) His Majesty may, by warrant imder 
His Royal Sign Manual, appoint an advo- 
cate-general for each of the presidencies 
of Bengal, Madras and Bombay. 

(2) The Advocate-General for each of those presidencies 
may take on behalf of His Majesty such proceedings as may 
be taken by His Majesty’s Attorney-General in England. 
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SIR CHARLES WOOD’S DESPATCH ACCOMPANYING FIRST 
LETTERS PATENT OR CHARTER. 


Judicial, No. 24. 


India Offioe, 

London, 14tt7i May, 1862. 
To 

HIS EXCELLENCY THE RIGHT HONOURABLS: 

THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 

My Lord, 

I HEREWITH transmit to you tho Letters Patent or Charier (;j), under the Royal Sign 
Manual, for the High Court of Judicature to be established in Bengal in accordance with 
the provisions of the Act 24 and 25, Victoria, Chaiiter 104, for establisliing High Court 
of J udicaturo in India, and request that you will take immediate measure for instituting 
tho Court, the first tfudges of which, including those appointed under the 3rd section of 
the Act, are designated in the second clause of the Charter. Those appointed by tho 
Crown will be severally informed by me of their appointments to the Court. 

2. This Charter will accomidish tho great object which has so long been contem- 
plated, of substituting for the Supremo and Sudder Courts abolished by the Act one High 
Court of Judicature, possessing the Combined powers and authorities of the abolished 
Courts, and exercising jurisdiction, both over the Provinces under tlie Sudder Court and 
over the Presidency Town which forms the local jurisdiction of the Supreme Court. 


3. Before I review the provisions in detail, it is necessary that I should direct your 
attention to the general scope and main provisions of the Ac;t in question. 

4. It abolishes, in the first place (as soon as thc^ Charter shall issue), tho Supreme 
Court and the Court of Sudder Dewany Adawlut. It vests in the High Court (by the last 
provision of section 9) the powers and authorities of those Courts respectively, except so 
far aa the Crown may by such Charter otherwise direct. And (by the first part of the 
same section) it invests the High Court with such Civil, Criminal, Admiralty, Vice-Admi- 
ralty. Testamentary, Intestate and Matrimonial Jurisdiction, and all such powers and 
authority in relation to the administration of justice in the Presidency, as tho same 
Charter may confer. With respect, therefore, to the fusion of tho Suiirorae and Sudder 
C ourts, it appears obvious that tho Act itself speaks, and that to assume and effect the 
same purpose by affirmative declaration in the Charter would be superfluous. It has 
been, consequently deemed unnecessary that the Charter should exhibit on the face of 
it an explicit statement of the powers and jurisdiction to bo possessed by the new Court 
in consequence of the fusion as would have been the proper course if those powers and 
jurisdiction hod been entirely new. Recourse has been had in some places in lieu of such 
explicit statement to reference to statutory provisions, and in others, to the Charter of 
the Supreme Court when the object of clearness appeared to require it. But wherever 
the Charter does not otherwise specify, the High Court will use tho powers and administer 
the jurisprudence appertaining to those Courts respectively to whoso authority it now 
succeeds. 


{p) The Leteers, Patent dated the 14th May, 1802 , forwarded with thU wore afterwardfl 

revoked by further Letters Patent, dated 28th December, 1865, for which see pout. 
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5. But the Charter is intended positively to declare all such Civil, Criminal, and 
other jurisdictions above specified, as the Crown thinks proper by this Charter to confer 
on it supplementary or additional to its main purpose, namely, the fusion of the afore- 
said Courts. 

6. Moreover, the words giving authority to confer on the Court such jurisdiction 
and such powers and authorities for the administration of justice as the Crown may direct, 
appear very large and such as, in point of fact, invest the Crown with extensive legislative 
powers, BO far as “ the administration of justice,” within the meaning of the sections, may 
require. It has been, however, thought best to use this power very sparingly and simply 
as ancillary to the real purpose of the Act, namely, the establishment of new Courts. 

o 

7. Another reason for the form which the present Letters Patent assume, is to be 
found in the provisions of section 17 of the Act of lost Sessions. By that section power 
is given to the Crown to recall the Letters Patent establishing the Court, at any time 
within three years after its establishment, and to grant other Letters Patent in their stead. 
This provision was inserted in the Act, mainly with the view of enabling Her Majesty’s 
Gk>vemment to avail themselves of the advice and assistance of the Judges of the Court 
in framing the more perfect Chfi-rter by which the jurisdiction and authority of the Court 
is to be permanently fixed. On this point, I request you will put yourselves in communi- 
cation with the Judges of the Court, and, at any time previous to the expiration of two 
years from the date of establishment of the Court, furnish me with any suggestions they 
make, or any amendments they may propose in the Letters Patent now transmitted, and 
I shall be glad if, in proposing alterations, the Judges will put their recommendations 
as nearly as possible in the form in which they wish thorn to appear in the future Letters 
Patent. 

8. I proceed to notice, in order, such of the provisions of the Charter as appear to 
mo to call for special remark, 

9. By clause 6, power is given to the Chief Justice to appoint the officers of the 

Court, and to fix their salaries, subject, however, in both 
Clause 6. cases, to the approval and confirmation of the Governor - 

General in Council, This provision does not refer to the 
setting of tables of fees, where fees are allowed, which under section 15 of the Act, is 
required to be done by the Court. 

10. The Supreme Court exercise an authority entirely independent of the Govern- 
ment in regard to its ministerial officers. The Government, however, has always consi- 
dered itself at liberty to receive representations from any of the officers of the Sadder or 
Subordinate Courts who felt themselves aggrieved by the orders of the Judicial Authori- 
ties, and to express its opinion on the propriety or otherwise of the proceedings of the 
Courts in such oases. It will be expedient for you to take the question into your con- 
sideration, and, after communication with the Court, to adopt some rule in regard to 
it, which, of course must be uniformly applicable to all the officers of the Court. Con- 
stituted as the High Court will be, it will merit all the confidence you can repose in it ; 
but as a question of policy, the extension of the liberty of application to the Government 
to those who have not hitherto enjoyed it, appears to me preferable to taking it away 
from those who have heretofore been permitted to avail themselves of it, as a mode 
of obtaining redress against proceedings alleged by the applicants to be unjust and 
oppressive. 
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11, In regard to the admission of Advocates, Vakeels, and Attorneys, the reoom- 

Clauses 7-10. mendations of the Law Commissioners have been follo'^fed. 

Under the eKisting practice, the Advocate pleads, and the 
Attorney acts, for the suitors of the Supreme Court and the Vakeel both pleads and 
acts for the suitors of the Suddor Court, of which Court the Advocate and Attorney of the 
Supreme Court are e^-officio Vakeels. These terms are employed in the Charter simply 
to express the functions of these several classes of practitioners. The Advocate and 
Attorncv will respectively plead and act in the High Court and the Vakeel will both 
plead and act in the High Court os ho did in the Sudder Court. Any person may apply 
to be admitted either a.s an Advocate, or Vakeel, or Attorney under the rules which the 
Court is authorized by the Charter to make, and there is nothing in the Charter to prevent 
the admission of Advocates and Attorneys to bo also Vakeels of the High Court, should 
the Judges consider such a course to be expedient. 

12. The provisions in the Act, section 2, clause 4, which declares that Pleaders 
of the Sudder Court, “ who shall have been admitted as Pleaders of the High Court,*' 
shall be eligible, under certain conditions, to the Bench of the Court, implies that a 
discretionary power may be exercised as to the admission of the present Pleaders of the 
Sudder Court to theaBar of the High Court. This enactment will account to you for 
the omission from the Charter of any provision appointing all the present practitioners 
of the Supreme and Sudder Courts to the High Court. I conclude, however, that unless 
in any special oases, there are strong reasons to the contrary, the Com’t will admit the 
whole of the practitioners in the abolished Courts at the date of their abolition, to be the 
first Advocates, Vakeels, and Attorn^s of the High Court. 

13. With reference to the concluding sentence of clause 10, it is to be observed 
that the Letters Patent contain no provision reserving to 

Clause 10. the AtU)rneya of the present Supreme Court the right uf 

pleading after the issue of this Charter, in the Insolvent 
Court, as newly regulated by clause 17. No such provision, however, is necessary as 
the Insolvent Court is a separate tribunal not affected by the Act authorising the Letters 
Patent and will continue a separate Court though, for the future, presided over by a 
Judge of the High Court. The Attorneys, ttiereforc, will, as lieretofore, praetiso in 
accordance with the rules of the In-solvont Court itself. 

14 By the important provisions contained in the clauses of the Charter, 11 to 38 
inclusive, effect is given to the 9th section of the Act, resiicoting the jurisdictions and 
powers to bo exercised by the High Court. 

. 15 . The original civil jurisdiction now exercised by the Supreme C^u.t within 

the limits of the Presidency Town Mill henceforth be exercised 

Civil Jurisdiction, ujjder the Charter, by the High Court, including in that 

Clause 11. ( barter) a Judge or Division Court 

of the High Court, appointed or constituted under the provisions of the 13th section of 

the Act. 

16 As it is very desirable that every suit should bo instituted in the Court of the 
district in which the^iroporty forming 

t^irr^Jd^y the supreme ^urt (on the ground of ^nstructive 

inhabitanev or otherwise) over persons and property beyond the local li^ts of the 
inhaDitaney or otnerwise, « i Presidency or Division subject to the 

Presidency Town, but within the himts 7 concluding 

authority of the High Court has not been vested m the mgn (.ou 
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provision of clause 11 provides that the exercise of the ordinary original civil jurisdiction 
of the Court shall be confined to the local limits of the Presidency Town, with power, 
however, to the Court, under clause 13, to call for and try any suit instituted in any Court 
subject to its superintendence, when, for reasons to be recorded, it shall think proper 
to do so. 

17. The terms of clause 12, defining the original jurisdiction of the High Court 

as to suits, are nearly similar to those emj)loyed in section 
Clause 12. 5 of the Code of Civil Procedure (Act VIII of 1869), and 

are intended to include every description of case over which 
the Mofussil Courts have jurisdiction. By the 8th section of the 2l8t George III, C. 70, 
the Supreme Court is precluded from exercising any jurisdiction in any matter concern- 
ing the revenue. Further, a decision* of the Judicial 

^Ardasoer Curse tji Committee of the Privy Council, pronounced in April 1866, 

Perozeboyo. ruled against the exercise of the Ecclesiastical jurisdiction 

of the Supremo Court in matters matrimonial between others 
than Christians, and even expressed some hesitation as to whether that Court should 
administer a remedy in such cases on the Civil side. It is one object of the present 
Charter to do away with all such restrictions and limitations, as faf as this can be done 
without trenching on the proper province of legislation. It has, therefore, bcien sought 
to invest the High Court, in the exercise of its original civil jurisdiction, with as ample 
powers in receiving and determining cases of every description, and in applying a remedy 
to every wrong as are exercised by the Courts not established by Royal Charter, and 
thus to place the Courts of first instance in the Pnesidency Towns and in the interior ot 
the country in this respect, as nearly as may be, on the same footing. 

18 . I shall be glad to be furnished with your opinion, after consultation with the 
Judges of the Court, as to the concluding portion of clause 12, excluding the jurisdiction 
of the Court in regard to cases falling witliin the jurisdiction of the Small Cause Court 
of Calcutta, in which the debt or damage or value of the property sued for does not exceed 
100 Rupees. Hitherto, I believe, there has been no tendency to bring into the Supreme 
Court oases cognizable by the Small Cause Court ; but should it appear that under the 
new system, the time of the High Court is unnecessarily taken up with trying cases which 
might be instituted in the Small Cause Court, it may become a question for consideration 
whether the sum, excluding the jurisdiction of the High Court, might not be raised to, 
say, 300 or 600 Rupees. 

19. It has been suggested that the Small Cause Court should be placed on the same 
footing as a Zillah Court in its subjection to the High Court as a Court of appeal 
and general superintendence. But I do not consider that it was the purpose of the Act of 
Parliament of last Session that the Crown, in framing a Charter under it for the High 
Court, should interfere with the present position and jurisdiction of other and independent 
Courts. This subject, if desirable, is properly to be attained by legislation. Should you 
be of opinion that the Small Cause Court ought to be placed in the same relation to the 
High Court as any other Court subject to its appellate jurisdiction and general control, 
the measure can be carried into effect by an Act of the Governor-General in Council. 

20 . As already observed, the effect of clause 12 will be to confine the ordinary 

original civil jurisdiction of the High Court within narrower 
Clause 18. limits than the Civil jurisdiction exercised by the Supreme 

Court. By clause 13, however, the High Court is empowered 


•Beportod In 6 Moo. I.A. 348. 
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to call for and to try, as a Court of first instance, any suit which the law requires to 
be instituted before some other tribunal. By the exercise of the power thus conferred 
on it, the High Court will bo enabled to obviate all reasonable ground of complaint, 
when it shall deem that any hardship or injustice is likely to result from the compul- 
sory institution in a Zillah Court of a suit which, but for the change in the system, 
might have been instituted in the Supremo Court. 

21. The introduction of the words “ whether within or without the Bengal Division 
of the Presidency of Fort William ” in this and in several other clauses, may appear to 
require explanation. The Court about to be established is called in section 2 of the Act, 

24 and 26 Victoria, C. 101, a Court “ for the Bengal Division of the Presidency of Fort 
William.” That title is of course preserved in the Charter. By eftetion 8, the Supreme and 
Sudder Courts are abolished and by section 9 all their jurisdiction, power, and authority, 
except when otherwise provided, are vested in the High Court. But the Supreme Court 
has various original jurisdictions, extending over the whole of the Presidency of Fort 
William, and also over some of the Non-Regulation Provinces under the Government 
of India, and the Sudder Court has various appellate jurisdictions extending over the 
Bengal Division of the Presidency, and also over the Province of Assam and others, 
which are not properlf^ parts of the Presidency. The result is, that the High Court “ for 
the Bengal Division,” succeeding to the powers of both the Supreme and the Sudder 
r ourts, has, in several resjoects, jurisdictions in territories not within the Bengal Division. 

As this is the result of the Act, it might not have been necessary to notice it in the Charter, 

But f( r the sake of cloamoss, and in order to show distinctly that the Charter is meant 
to apply to these extra local jurisdiettons, as well as to the strictly lofal jurisdiction 
within the Bengal Division, it has been deemed advisable to introduce those words. 

22. Clauses 14 and 15 give effect to the recommen lalion of th-^ Law Commissioners, 

that the High Court shall have all the appellate jurisdiction 

Clauses 14 and 15, which is now exercised by the Sudder Dowany Adawlut, 

and a new appellate jurisdiction in civil cases, from the 
Courts of original jurisdiction, constituted by one or more of its own Judges, except 
that in the cose of a decision wliich has been passed by a majority of ilie full number 
of the judges of the Court, the axipeal shall lie to Her Majesty in Council. 

23. It will appear, from a subsequent clause in the Letters Patent, that the pro- 
ceedings in the High Court in civil cases arc to be regulated by the Code of Gvil Proce- 
dure enacted by the Legislature of India, of which Act XXIII of ISr.l forms a part. By 
section 23 of the last mentioned Indian Act, provision has been made for a difference of 
opinion on the hearing of an appeal. A tUfficulty, however, may occur when two Judges, 
constituting a Division Court for the trial of cases in the exorcise of original jurisdic- 
tion differ as to the judgment to bo given. For such a case, the Code of Civil Procedure, 
which is adapted to Courts of first instance presided over by single Judges only, contains 
no provision. To call in a third Judge, and to re-try the case, with a view to a judgment 
from which there may bo an appeal to the High Court under clause 14 would bo produc- 
tive of unnecessary delay and expense to the parties ; and I am of opimon that the 
Court should make provision for such a contingency, by a rule made under the 13th 
section of the Act of ParUament, providing either that the judgment shall be in accord- 
ance with the opinion of the senior of the Judges constituting the Division Court. 

or that the final judgment shall bo entered proforma, according to such opinion, such 
judgment being a judgment for the purpose of an appeal against the same, but not 
for any other purpose. 
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24. The substantive civil law to be administered by the HighJCourt within the 

jurisdiction of the Supreme and Sudder Courts, respectively. 
Clauses 18, 19, and 20. will, until otherwise provided,, continue a.s at present. This. 

as I have said, it was no part of the purpose of the Act of 
Parliament or Charter to effect. And the clauses on which I amjnow commenting are 
probably superfluous. But they have been introduced to obviate any apprehension 
which might have been entertained that in fusing the two Courts together, it was 
intend'd to fuse also the law which they have respectively hitherto administered, 
and thus to make a substantial innovation, not only in the tribunals for administra- 
tion of the law but of the law itself. I trust however, that measures may be taken 
ere long for effecting great ^provements in this respect, by enacting for the British 
possessions m India a body of substantive law, by which all classes shall be governed, 
and all transactions shall bo regulated, except in cases to which our Judicatures are 
required to apply the personal laws of any classes of our Indian subjects. 

25. Under clauses 2i, 22, and 38, no change will be effected by the Charter in 

the adminisbrntion of criminal justice in the Presidency 
Glauses 21, 22, and 38. Town, or in respect of persons subject to its criminal 
jurisdiction, residing in the interior (Pi the country. It 
appears, however, to Her Majesty’s Government that some modification of the 
existing practice, both at the capital and in the provinces, is necessary, and on these 
points, I shall address you in a separate despatch. 

26. The Sudder Court exercises no original jurisdiction, but by clause 23, 

Clause 23. original criminal jurisQiction, throughout the territories 

1 subject to its authority, has been given to the High Court, 

the principal object being to enable the Judges to hold trials for offences committed 
out of the Presidency Town, at which from their importance or for other specific 
cause, it may be expedient that a Judge or Judges of the High Court should preside. 


27. The remaining clauses of the Letters Patent, on the subject of the criminal 

jurisdiction of the High Court, do not call for any particular 
Clauses 24 — 28. notice. They contain no special provisions respecting the 

transfer to that Court of the criminal jurisdiction exercised 
by the Supreme Court over inhabitants of such parts of India as are not comprised 
within the local limits of the Letters patent that having been fully provided for by 
section 10 of the ^ct under the authority of which the High Court is established. 

28. As in the case of the Small Cause Court, you will consult the Judges in regard 
to the relation in which the High Court is to stand to the Magistrates of Calcutta. 

29. Clause 30, respecting the exercise of the jurisdiction by the High Court else- 

where than at its ordinary place of sitting, is a very 
' Clause 80. important provision and one which, I have no doubt, if 

judiciously carried into effect, wiU materially tend to the 
greater efficiency of all the judicatories subject to the superintendence and authority 
of th® High Court. Circumstances may frequently arise when the deputation of a 
Judge *or Judges of the High Court would be a measure of the highest expediency. 
For Such, cases the clause under *consideration will enable the Government to provide 
by deputing one or more Judges from the High Court, who would avail themselves 
of the opportunity thus afforded them of making a searching inquiry into the 
manner, in which the local Courts were performing their duties. 
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30 . With reference to this clause. It has been considered whether the precedence 
of section 14 of the Act of Parliament should not be foUowed and the authority to make 
the necessary arrangements for exercise of the Court’s jurisdiction out of the usual place 
ofsitting vested in the Chief Justice. On the whole, it was thought that acts partaking 
so much of an administrative character might be more perfectly performed by the Gov- 
ernor-General In Council. But it is scarcely for me to add that Her Majesty’s Government 
entertain full confidence that the Chief Justice will be the authority habitually consulted 
in the matter. 

31 . The Supreme Court exercise at present, Admiralty Jurisdiction under its 

Charter. The Chief Justice has Vice- Admiralty Jurisdic* 

Clauses 31 and 32. tion under the commission of th^ 19th July, 1822, and sdl 

or any of the J udgos of the Supreme Court may bo appointed 
Commissioners, under the proviaiona of 39 and 40, George III, C. 79, section 25, for the 
trial and adjudication of prize causes and other maritime questions arising in India. 

By the present Charter, the whole of these jurisdictions and power will be vested in the 
High Court, and as in the Act above cited, the expression “ other maritime questions 
m general, mention is made of all the jurisdictions conferred as above-mentioned in the 
clauses of the Charter, providing both for the civil and criminal maritime jurisdiction 
of the High Court. 


Clauses 38 and 34. 


32 . The clauses respecting testamentary and intestate 
jurisdiction do not call for any remark. 


33 . Her Majesty's Government^are desirous of placing the Christian subjects of the 
Crown within the Presidency in the same position under 
Clause 35. the High Court, as to “ matters matrimonial ” in general 

as they now are under the Supreme Court, and this they 
believe to be effected by clause 36 of the Charter. But they consider it expedient that 
the High Court should possess, in addition, the power of decreeing divorce, which the 
Supreme Court does not possess, in other words, that the High Court should have the 
same jurisdiction as the Court for Divorce and Matrimonial Causes in England, established 
in virtue of 20 and 21 Vie., C. 85, and in regard to which further provisions were made 
by 22 and 23 Vic., C. 61, and 23 and 24 Vic., C. 144. The Act of Parliament for establish- 
ing the High Court, however, does not purport to give to the Crown the power of importing 
into the Charter all the provisions of the Divorce Court Act, and some of them the Crown 
clearly could not so imjjort, such for instance as those which prescribe the period of 
re-marriage, or those which exempt from punishnient clergymen refusing to re-marry 
adulterers. All these are, in truth, matters for Indian legislation, and I request that 
you will immediately take the subject into your consideration, and introduce into your 
Council a Bill for conferring upon the High Court the jurisdiction and powers of th^ 
Divorce Court in England, one of the provisions of which should be to give an appeill 
to the Privy Council in those cases in which the Divorce Court Act gives an appeal to 
the House of Lords. 


34 . The object of the proviso at the end of clause 36 is to obviate any doubt that 
may possibly arise as to whether, by vesting the High Court with the powers of tho*Court 
for Divorce and Matrimonial Causes in England, it was intended to take away from tho 
Courts wdthin the divisions of the Presidency not established by Royal Charter, any 
jurisdiction which they might have in matters Matrimonial, as, for instance, in a suit 
for alimony between Armenians or Native Christians. With any such jurisdiction it is 
not intended to interfere. 


65 
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Despatch from Secretary of State. 

35 , Clause 36 refers to the powers of single Judges and Division Courts, appointed 
or constituted under the provisions of the 13th section of 
Clause 36. the Act. By section 14 of the Act, the power of determining 

from time to time what Judge in each case sh^ll sit alone, 
and what Judges shall constitute Division Courts, is placed in the hands of the Chief 
Justice. It will be observed that the law does not re<iuii‘o that a Judge selected from the 
Bar shall necessarily form a part of every Division Court, and it will be for the Chief 
Justice to consider whether, in coses exchmvely between Natives, it will not be desirable 
to follow, as far as possible, the course which has already been resolved upon in regard 
to the cases under appeal to the Sudder Court at the time of its abolition, and to consti- 
tute the Division Court ofo Judges trained in the country, whose knowledge of the 
Native language will obviate the expense and delay of translating the proceedings. 

^ 36 . Clause 37 is a very important one, and there is little doubt, will prove a very 

salutary provision. It has, therefore, been inserted, although 
Clause 37. the change introduced is somewhat greater and more sub- 

stantial than is generally aimed at in this Charter. It 
extends to the High Court the Code of Civil Procedure enacted by the Legislature of 
India for the Court, not established by Royal Charter, and thus accofnplishes the object 
so long contemplated of substituting one simple Code of Procedure for the various 
systems (corresponding to its common law, equity and admiralty jurisdiction) which 
have been in oi)eration in the Supreme Court since the date of its establishment. 

37 . In regard to the rules respecting appeals to the Privy Council the object has 
been to avoid unnecessary innovation where so mijch of change, with its necessary in- 
convenience. is unavoidable. The existing rules which regulate these appeals are, 
therefore, left in force, with one or two additions only, which experience in the Court 
of the Judicial Committee has found advisable. For instance, clause 40 is introduced, 

it had been commonly introduced, of late years in the appeal rules of other depend- 
encies of Great Britain in order to remove all doubts as to the power of the High Court 
to allow an appeal to the Council from interlocutory judgments. 

38 . It will, however, be obvious to you that the rules, as now framed, will be liable 
to the reproach of confusion, and perhafis of uncertainty. They will be compounded 
of those contained in the Charter and those already in force which will necessitate refer- 
ence to several documents. You will agree with me that a simple and intelligible Code of 
Rules, to regulate appeals to the Privy Council from the new High Courts, or rather from 
the High Courts in general which may be constituted under the Act of Parliament, will 
be of great advantage to the suitors and tlie public. I should wish, therefore, that one 
of the first objects of the Judges, as soon as the amount of labour thrown on them by 
their new position may allow it, might be to prepare suggestions for such a Code of Rules^ 
w^ich might then be reduced into a complete shape by the authority of the Privy Coun* 
<5il at Home. 

39 . In forwarding the Letters Patent to the J udges of the High Court, you are 
requested to furnish them with a copy of this despatch. I trust that the Letters Patent 
taken in connection with the Act for establishing the Court, will be found to contain 
everything requisite for enabling the Court to proceed at once to the discharge of its 
important duties. It is possible that omissions may be discovered by the legal author- 
ities in India, which may impede the proper action of the Court, and should the Judges 
represent to you that such is the case you will take immediate steps for supplying what 
is wanting by such legislative measures os you may consider moat expedient for remedy- 
ing the defects brought under your consideiation. 
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Despatch trom Secretaf j of State. 

40. I cannot conclude this despatch without expressing the deep interest ielt by 
Her Majesty’s Government in the success of this important measure. The Crown by 
its ’Letters Patent has sanctioned the establishment of a tribunal as the Chief Court of 
Justice in India, which in the trained lenrniii)' of the Judges selected from the Bar, and 
in the knowledge of the language, feelings, and habits of the Natives of that country 
possessed by the other members of the Court, combines the most material elements of 
success. And Her Majesty’s Government look with confidence to the zealous exertions 
and cordial co-operation of the Judges to place the administration of Justice in India, 
under the controlling authority of the Court in such a state of ediciency as rvill render it 
in every respect adequate to its ends,and satisfactory tothe people and to the Government. 

I liave tlio honour to be, 

My Lord. 

Your Lordship’s most obedient, humble Servant, 

(Signed) C. WOOD. 
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Letters Patent for the High Court of Calcutta. 

{December 28 , 1865 .) 


[ — I'he LcUers Patent for the II igh Courts of Madras and Bomhay are mulatis 
mviandie in almost the same terms.^ 

VICTORIA, by the Grace of God, of the United Kingdom 
of Great Britain and Ireland, Queen, 
Yio.ri^'io^! Defender of the Faith. To^, all to whom 

these presents shall come, greeting : Where- 
as by an Act of Parliament passed in the twenty-fourth and 
twenty-fifth years of Our reign, entitled “An Act for establish- 
ing High Courts of Judicature in India” it was, amongst other 
things, enacted that it shall be lawful for Her Majesty, by 
Letters Patent under the Great Seal of the United Kingdom, to 
erect and establish a High Court of Judicature atFortWilliam 
in Bengal, for the Bengal Division of the Presidency of Fort 
William, aforesaid, and that such High Court should consist 
of a Chief Justice and as many judges; not exceeding fifteen, 
as Her Majesty might, from time to time, think fit to appoint, 
who shall be selected from among persons qualified as in the 
said Act is declared : Provided always that the persons who 
at the time of the establishment of such High Court were 
Judges of the Supreme Court of Judicature and permanent 
Judges of the Court of Sudder Dewany Adawlut or Sudder 
Adawlut of the same Presidency, should be and become 
^Judges of such High Court without further appointment for 
that purpose, and the Chief Justice of such Supreme Court 
should become the Chief Justice of such High Court, and 
that upon the establishment of such High Court as afore- 
said, the Supreme Court and the Court of Sudder Dewany 
Adawlut and Sudder Nizamut Adawlut at Calcutta, in the 
8^ Presidency, should be abolished. 

And that the High Court of Judicature so to be established 
should have and exercise all such Civil, Criminal, Admiralty 
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and Vice-Admiralty, Testamentary, Intestate and Matrimo- CIs. I, a. 
nial Jurisdiction, original and appellate, and all such powers 
and authority for, and in relation to, the administration of 
justice in the said Presidency as Her Majesty might, by such 
Letters Patent as aforesaid, grant and direct subject, how- 
ever, to such directions and limitations as to the exercise of 
original, civil and criminal jurisdictions beyond the limits of 
the Presidency Town as might be prescribed thereby : and 
save as by such Letters Patent might be otherwise directed 
subject and without prejudice to the legislative powers in 
relation to the matters aforesaid of the Governor-General of 
India in Council, the High Court so to be established should 
have and exercise all jurisdiction, and every power and 
authority whatsoever in any manner vested in any of the 
Courts in the same Presidency abolished under the said Act 
at the time of the abolition of such last-mentioned Courts (a). 

1 . Now know ye that We, upon full consideration of the 

premises, and of Our special grace, certain 
patSt’“/i8“2. knowledge, and mere motion, have thought 

fit to revoke, and do by these presents 
(from and after the date of the publication thereof as herein- 
after provided, and subject to the provisions thereof) revoke 
Our said Letters Patent of the fourteenth of May, one thou- 
sand eight hundred and sixty- two, except so far as the 
Letters Patent of the fourteenth year of His Majesty King 
George the Third, dated the twenty-sixth March, one thou- 
sand seven hundred and seventy-four, establishing a Supreme 
Court of Judicature at Fort William in Bengal were revoked 
or determined thereby. 

2 . And We do by these presents grant, direct and ordain 

that notwithstanding the revocation of the 
liaS’to be°continLl™‘ Said Letters Patent of the fourteenth of 
May , one thousand eight hundred and sixty- 
two, the High Court of Judicature, called the High Court of 
Judicature at Fort William in Bengal, shall be and continue, 
as from the time of the original erection and establishment 
thereof, the High Court of Judicature at Fort William in Ben- 
gal, for the Bengal Division of the Presidency of Fort William 
aforesaid ; and that the said Court shall be and continue a 


{a) Certain paragraphs of the Proamblo, which follow here have been omitted. 
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CIs. 2-5. Court of record, and that all proceedings commenced in the 
said High Court prior to the date of the publication of these 
Letters Patent shall be continued' and'depend in the said High 
Court as if they had commenced in the said High Court after 
the date of such publication, and that all rules and orders in 
force in the said High Court, immediately before the date of 
the publication of these Letters Patent, shall continue in 
force, except so far as the same are altered hereby, until the 
same are altered bj^ competent authority. 

3. And We do hereby appoint and ordain that the person 

and persons who shall immediately before 
Judge, of the said High the date of the publication of those Letters 
court to be eontinued. Patent, bc the Chief Justice or Judges, or 
acting Chief Justice or Judges, if any, of 
the said High Court of Judicature at Fort WilMam in Bengal, 
shall continue to be the Chief Justice and Judges or acting 
Chief Justice or Judges, of the said High Court, until further 
or other provision shall be made by Us or Our heirs and suc- 
cesssors in that behalf, in accordgince with the said pcited 
Act for establishing High Courts of Judicature in India. 

4. And We do hereby appoint and ordain that 
every clerk and ministerial officer of the said High 

Court of Judicature at Fort William in 
Clerks, &c., of the said Bengal, appointed by virtue of the said 
Siod. Letters Patent of the fourteenth of May, 

one thousand eight hundred and sixty -two 
shall continue to hold and enjoy his office and employment 
with the salary thereunto annexed until he be removed from 
such office and employment ; and he shall be subject to the 
like power of removal, regulations, and provisions as if he 
were appointed by virtue of these Letters Patent. 

5. And We do hereby ordain that the Chief Justice and 
Declaration to bo made by every Judge who shall be from time to time 

appointed to the said High Court of Judi- 
cature at Fort William in Bengal, previously to entering upon 
the execution of the duties of his office shall make and sub- 
scribe the following declaration before such authority or 
person as the Governor-General in Council may commission 
to receive it : — 
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appointed Chief Justice [or a Judge] of th© cis. 5-8. 
High Court of Judicature at Fort William in Bengal, do 
solemnly declare that I will faithfully perform the duties of 
my office to the best of my ability, knowledge and judgment.’* 

6 . And We do hereby grant, ordain and appoint that 
the said High Court of Judicature at Fort 
William in Bengal shall have and use, as 
occasion may require, a seal bearing 
a device and impression of Our Royal Arms, 
within an exergue or lAbel surrounding the 
same with this inscription, “ I’he Seal of 
the High Court at Fort William in Bengal.” 

And We do further grant, ordain, and appoint that the said 
Seal shall be delivered to and kept in the custody of the 
Chief Justice, and in case of vacancy of the office of Chief 
Justice or dbring any absence of the Chief Justice, the same 
shall be delivered over and kept in the custody of the person 
appointed to act as Chief Justice under the provisions of 
section 7 of the recited Act ; and We do further grant, ordain, 
and appoint that whensoever it shall happen that the 
office of Chief Justice or of the Judge to whom the custody of 
the said Seal be committed shall be vacant, the said High 
Court shall be and is hereby authorized and empowered to 
demand, seize, and take the said Seal from any person or 
persons whomsoever, by what ways and means soever the 
same may have come to his, her, or their possession. 

7. And We do hereby further grant, ordain, and 

appoint that all writs, summons precepts, 
rules, orders and other mandatory process 
namo'^’ot ala to bc used, issucd or awardcd by the said 

under the Seal. High Court of Judicature at Fort William 

in Bengal, shall run and be in the name 
and style of Us, or of Our heirs and successors, and shall be 
sealed with the Seal of the said High Court. 

8. And We do hereby authorize and empower the 

Chief Justice of the said High Court of 
Appointment ot Officers. Judicaturc at Fort ^Villiam in Bengal, 
from time to time, as occasion may 
require, and subject to any rules restric- 

tions which may be prescribed by the Governor- 
General in Council, to appoint so many and such clerks 
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Cls. 8-10- and other ministerial officers as shall be found necessary 
for the administration of Justice and the due execution of all 
the powers and authorities granted and committed to the said 
High Court by these Our Letters Patent (b). And it is Our 
further will and pleasure, and We do hereby for Us, Our heirs 
and successors, give, grant, direct and appoint that all and 
every the officers and clerks to be appointed as aforesaid shall 
have and receive respectively such reasonable salaries as the 
Chief Justice shall from time to time appoint for each office 
and place respectiveiy, and as the Governor-General in Coun- 
cil shall approve of : Provided always and it is Our will 
and pleasure, that all and every the officers and clerks to be 
appointed as aforesaid shall be resident within the limits of 
the jurisdiction of the said Court so long they shall hold their 
respective offices ; but this proviso shall not interfere with 
or prejudice the right of any officer or clerk to avail himself 
of leave of absence under any rules prescribed by the Gover- 
nor-General in Council, and to absent himself from the said 
limits during the term of such leave, in accordance with 
the said rules. 

Admission of Advocates, Vakeels, and Attorneys. 

9 . And We do hereby authorize and empower the said 

High Court of Judicature at Fort William 
in P®ngnl to approve, admit and enrol 
Vakeels and Attorneys. such and SO many Advocates, Vakeels and 
Attorneys as to the said High Court shall 
seem meet ; such Advocates, Vakeels and Attorneys shall be 
and are hereby authorized to appear for the suitors of the 
said High Court, and to plead or to act, or to plead and act, 
for the said suitors, according as the said High Court may 
by its rules and directions determine, and subject to such 
rules and directions. 

10 . And We do hereby ordain that the said High Court 

of Judicature at Fort William in Bengal 
skall have power to make rules for the 
cates. Vakeels and Attor- qualifications and admission of proper 

persons to be Advocates, Vakeels, and 
Attorneys-at-law of the said High Court, and shall be 

{b) The words And we do hereby ordain that every such appointment shall be forthwith sub- 
mitted to the approval of the Governor-General In Ootmcll and shall be either confirmed or disallowed 
by the Governor-General In Council which occurred In this clause, were omitted by the Amending 
Letters Patent dated 11th March 1919. 
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empowered to remove, or to suspend from practice, on reason- CIs. 10, 1 1, 
able cause, the said Advocates, Vakeels, or Attorneys-at-law ; 
and no person whatsoever but such Advocates, Vakeels, or 
Attorneys shall be allowed to act or to plead for, of on behalf 
of any suitor in the said High Court, except that any suitor 
shall be allowed to appear, plead, or act on his own behalf or 
on behalf of a co-suitor. 


Power to remove or suspend on reasonable cause.-^The words “on 
reasonable cause are not confined to purely professional misconduct, but embrace 
all causes which may afford reasonable ground for suspension or removal (c). As to 
what is reasonable cause, see the undermentioned cases (d) 

An Attorney is an officer of the Court, and any person aggrieved by the misconduct 
of an Attorney has the right to invoke the disciplinary jurisdiction of the Court ( e). 


Professional etiquette affecting: counsel. — It s unprofessional for counsel 
to cross-examine a witness as to facts about which he has no instructions but are within 
his personal knowledge.* When counsel during the hearing of a case calls for the produc- 
tion of a book which is produced and handed to him by his opponent with certain 
pages marked as those only to which he may refer in respect of the subject-matter of his 
cross-examination, it is improper for counsel who calls for the book to inspect any of the 
other pages There is nothing unprofessional m counsel giving evidence in a cose in 
which he appears as counsel, though, as» a general practice it is undesirable (/). Where 
counsel accepts a brief to appear at the trial of a case and is pa d the consultation fee 
and the fee for attending the trial, he should return both the fees if after holding 
consultation he leaves for another place and is unable to attend the trial of the case 
the consultation must be deemed to bo held with a view to his attending the tiial (gr). 


Appeal. — See notes to c ause 39 below. ^ 


Civil jurisdiction of the High Court. 


11. And We hereby ordain that the said High Court of 
Judicature at Fort William in Bengal shall 
Local limits ot the have and exercise ordinary original civil 
Sicuon^of Sl*High jurisdiction witliin such local limits as may, 

from time to time, be declared and pres- 
cribed by any law made by competent legislative authority 
for India and until some local limits shall be so declared and 
prescribed within the limit declared and prescribed by the 


(c) i« Meturier v. Wajid (1902) 29 Cal. 890, 906. 

(d) Sarbfutdhicarj/y in re (1906)341. A. 41 [libel 

on Judges] ; An Advocate, in re (1906) 4 
Cal. L. J. 259 [accepting share of property 
sued for as a fee] ; Parbati, in re (1895) 17 
All. 498, 22 I. A. 193 [writing letters to 
Vakils practising In districts offering to 
sharer with them fees for work influenced by 
them ; Rajendro Nath, in re (1896) 
22 All. 49 [conviction for fraudulently using 
as genuine a document known to bo forged]; 
Government Pleads v. Annaji (1912) 37 
Bom. 354 [a case under Bombay Regulation 


II of 1827, s. 501. !^eo also Homanjee 
Cowa^jee, In re (1906) 34 1. A. 55 [advising 
client to bribe a witness] ; /n the matter of 
a VahU of the High Court (1916) 40 Mad. 69 
[cheating the client], 

(«) An Attorney, In the matter of (1913) 41 Cal. 
113. 

(J) Weston V. Peary Mohan Does (1012) 40 Ca). 
898. 

(g) An Advocate, in re (1917) 44 Cal. 741 [practice 
for seniors to name their Juniors and for 
juniors to name their seniors condemned]. 
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CIs. II, 12. pj^oclamation fixing the limits of Calcutta, issued by the 
Governor-General in Council, on the 10th day of September, 
in the year of Our Lord, one thousand seven hundred and 
ninety-four and the ordinary original civil jurisdiction 
of the said High Court shall not extend beyond the limits for 
the time being declared and prescribed as the local limits of 
such jurisdiction (h). 

Local limits. — Power is given by s 109 of the Government of India Act to the 
Governor General in Cknmcil to alter the local limits of the jurisdiction of High CJourts* 

.Issue of warrant. — ^The High Court has no power in the exercise of its 
ordinary original civil jurisdiction to issue a warrant against the person of a 
judgment-debtor and appoint a special bailiff to execute it against the judgment-debtor 
wherever he might be found in the Presidency ( i). Such an order, however, may be made 
for the arrest of a defendant who has been guilty of a contempt of Court {j), for an order 
for attachment for contempt is not an order made in exercise of the High Court’s civil 
jurisdiction (k). 

12. And We do further ordain that the said High pourt 
of Judicature at Fort William in Bengal 
in ^^he exercise of its ordinary original civil 
jurisdiction shall be empowered to receive, 
try, and determine suits of every description, if, in the case of 
suits for land or other immoveable property, such land or 
property shall be situated, or, in all other cases, if cause of 
action shall have arisen either wholly, or in case the leave of 
the Court shajl have. been. £ist -obtained, in part, witijin the 
local limits of the ordinary original jurisdiction of the said 
High Court, or if the defendant at the time of the com- 
mencement of the suit shall dwell or carry on business, or per- 
sonally work for gain, within such limits; except that the said 
High Court shall not have such original jurisdiction in cases 
falling within the jurisdiction of the Small Cause Court at 
Calcutta, in which the debt or damage, or valiie of the pro- 
perty sued for does not exceed one hundred rupees. 

5cope of the clause. — Barring certain suits specified at the end of this clause, 
tbe High Courts of Calcutta, Madras and Bombay, are empowered to try the following 
suits .n the exercise of their ordinary original civil jurisdiction, namely — 


(h) I 4 the Madras and Bombay Letters Patent 
the words are “ any law made by the 
Qdvemor In CorCadfl," In the same Letters 
Patent, the words “ within the ItmiU 
declared and proscribed,” Ac., are substltu- 
ted ” within the limit* of the local Jurisdic- 


tion of the said High Court of 


Bomb ay 

Madras 


at the date of the publication of those 
presents.” 

(i) Rajah of Ramnad v. Seetharam (1902) 26 Mad 

120 . 

(j) HarivaUabhdas v. Utamchand (1870) 7 Bom 

H. 0. 172. 

(k) Navivahoo v. Narotamdas (1882) 7 Bom. 5. 
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(;i. 12. 


“5uits for land or other Immoveable property.** — This expression ha^ 
given rise to conflictjpg decisions. It has been held by the High Court of Gulcutta, 
that “ suit for land ” within the meaning of this clause is a suit finb»ianlmlly for land 
that is, for the purpose of acquiring title to or possession of land (m), or for declaring 
any interest in land (ti). A agrees in Calcutta to sell to B land situated outside the 
original jurisdiction of the Calcutta High Court. If yi fails to perfoim.his contract 
and B sues A for sj^ecific 'performance, the suit is one for land, and it will not be entertained 
by the Court, the land being situated ^outside its jurisdiction. Ibit if B fails to perform 
his contract, and A sues B for specific performance, the suit is not one for land, and 
hence the suit wall lie in the Calcutta Court (o). Similarly, a suit by a mortgagee for 
8pecifi<> performance of an agreement to execute a mortgage of land is a suit for lan<l, 
and it will not be entertained by the Calcutta Court, if the land is situated beyond the 
original jurisdiction of the Court (p). And it has been laid dtiwm by the same Court that 
suits for redemption or foreclosure or for sale of morlgayed propertif ai'o all suits for land, 
and they will not be entertained by that Court if the land is situated beyond its 
original jurisdiction (r/). In a recent ease the same Court held that a suit by a lessee .or 
a declaration that the lease was a subsisting lease and for rents and profits it a suit for 
land, and it will not be entertained if the land is .<>it.uated beyond its jurisdiction (r). 
In short, the Calcutta High Court would appear to hold that suits of the kind 
mentioned in els. (a) to (e) of s. 16 of the Code are all suits for land (s). The same 
view has been ^ken by the Madras High Court {t). According to the latter Court, a 
suit in which a decree is asked for operating dircclly on the land is a suit for land. It 
has thus been held that a suit for maintenance in which the plaintiff prays 
that the amount may be charged on specific land is a suit for land, for if a charge 
is created by the decree, it can be enforced by a sale of the land {v). 
The High Court of Bombay has given a restricted meaning to the 


I« Suits for land or other immoveable property , — 

fa) if the land or property is situated wholly within the local limits of the 
ordinary original civil jurisdiction of the said High Courts ; or 

(b) where the land or property is situated in part only \vithin the said 
limits, if the leave of the Court shall have been first obtained ( I j. 
See notes below, “Suit for land of which a part is wathin jurisdic- 
tion,” p. 1038. 

II. Suits other than those for land — 

(a) if the cause of action has arisen wholly wdthin the said limits ; or 

(b) where the cause of action has arisen in part only within the said limits, 
if the leave ot the Court shall have been first obtained , or 

(c) if the defendant at the time of the commencement of the suit dwells 
or carries on business or personally works for gain within such limits. 


(l ) Balaram v. Ramchandra (1808) 22 Bom. 922, 

926. 

(m) Delhi and London Banlt v. Wordie (1876) 1 Cal. 

249, 263; East Indian Railway Co. v. 
Bengal Coal Co, (1876) 1 Cal. 96 ; Bara 
LaU V. Nitambini (1902) 29 Cal. 315. 

(n) Kami Chander v. KissoH Mohun Roy (1892) 

19 Cal. 861, 366. , 

(o) Land Mortgage Bank v. Sudurudeen (1892) 

19 Cal. 35. 


(p) Sreenath Boy v. Cally Doss (1880) 5 Cal. 82. 

(a) Kanfi Chvridrr v. KUnorx Mohun Roy (1892) 
19 Cal 301 at p. 365. « , 

(r) Ebrahirn v. Provae Chvnder (1909) 36 Cnl. 
' ^ 59 

(8) Sudamdikh Coal Co. v. Empire Coal Co, (1915) 
42 Cal. 942, 951-952. 

(0 Nalum v. Krishnasamfiy (1904) 27 Mad. 
(») Sundara liai v. Tirumal (1909) 33 Mad. 131 
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Cl* 12 . expression “ suits for land,’* Thus it was held by that Court in Holkar v, Dadahhai (y) 
that it had jurisdiction under this clause to try a suit for specific performance of an agree- 
ment to execvJte a morlgcufe made in Bombay, though relating to land situate outside the 
original jurisdiction, and to order the mortgage-debt to be realised by sale of such land. 
Such a suit, according to the Bombay Court, is not a suit for land, though according to 
the Calcutta and Madras decisions it would be a suit forland. Similarly it has been 
held by the same High Court tliat a suit for foreclosure of a mortgage of 
land is not a suit for land, and that it could therefore be entertained though the land is 
situate outside the jurisdiction of the Court (ic). According to the Calcutta and Madras 
decisions such a suit would be a suit for land. Similarly a suit by a purchaser for 
specific performance of agreement to sell land situated outside the jurisdiction of the 
Court is not a suit for land according to the Bombay High Court (a:). According to the 
Calcutta High Court, such a suit is a suit for land. In a recent case from 
Calcutta where the suit was one for sale on a mortgage and all the immoveable 
properties comprised in the mortgage were situated outside the local limits of the 
ordinary original jurisdiction of the Calcutta High Court, the Privy Council held that 
the suit was one for land within the meaning of cl. 12 and that the High Court 
therefore had no jurisdiction to entertain the suit (y). 

Suits for partition of iand and suits for a de,:laralion of Utle to land, are suits for 
land not only according to the Calcutta {z) and Madras High Courts («), but also accord- 
ing to the Bombay High Court (6) ; such suits will not bo entertained by any of these 
Courts if the land is situated outside the jurisdiction of the Court. As regards suits for 
recovery of title-deeds of land, it has been held by^the High Court of Calcutta, that such 
suits are not suits for land within the meaning of this clause, although the suit may involve 
question of title (c). On the other hand, it has been held by the High Court of Bombay 
that such a suit is a suit for land, if the substantial question to be decided is a question 
of title to the land (d). A suit for damages for trespass to land has been held by the High 
Court of Calcutta to be a suit for land (c). There seems to be no doubt that it would 
be treated as such by the High Courts of Bombay and Madras. 

In Holkar v. Dadabhai ( / ), it was observed in effect by Sir Charles Sargent that the 
High Courts of India have all the powers of a Court of Equity in England for enforcing 
their decrees in personam ; in other words, the High Courts in India can entertain all suits 
in personam which could be entertained by the Court of Equity in England. It is, how- 
ever, a remarkable fact that the Courts of Equity in England do not entertain suits in 
personam unless the defendant resides or carries on business within the jurisdiction. In 
Holkar v. Dadabhai, the contract for mortgage was made in Bombay, but the defendant 
did not reside or carry on business in Bombay. The suit was one for s^cific performance 
and the Court hold, applying the English law, that the suit was not one for land within 
the meaning of cl. 12, and that the suit being one other than a suit for land, the second 
part of cl. 12 applied, and that as leave to sue was obtained [part of the cause of action 


iv) (1800) 14 Bom. 353. 

(tv) Sor<ibji V. liattonji (1898) 22 Bom. 701. 
ix) Hunvraj v. Runchordas (1905) 7 Bom. L. R, 
310. 

(y) Earendra Lai v. Hari Daei (1914) 41 1.A, 110, 

120, 41 Cal. 972, 988. t . 

(z) 1 Cal. 240 supra; 1 Cal. 95 supra ; 20 Col. 315, 

supr^, 

(a) 27 Mad. 157, 161, supra. 

(b) Jairam v Atmaram (1880) 4 Bom. 482; 


Vc^fhoji V. Camaji (1905) 29 Bora. 249. 

(c) Juggemath v. Brijnath (1879) 4 Cal. 822. 

(a) Zulekabai v. Ebrahim (1912) 37 Bom. 494. 

(e) Lodna Colliery Co. v. Bipin (1912) 39 Cal. 739; 

Sndamdikh Coal Co. v. Empire Coal Co. 
(1916) 42 Cal. 942 ; British SotUh Africa 
Co V. Companhia at Mocambique [1893] 

A. C. 002. 

(f) (1890) 14 Bom. 868, 359. 
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having arisen in Bombay, namely, the making of the contract], it bad jurisdiction to Cl 12 
entertain the suit. With great respect, it is submitted, it is an entirely unwarranted 
extension of the doctrine Equity ac,0t in personam:^ See notes to s. IG of the Code, under 
the heads “ Equity Acts in personam,*’ and “ Suita in personam,” p. 70 above. 

We shall now turn to cases decided by the Calcutta High Court in which it was held 
that the suit was not one for land. From the point of view of the Calcutta High Court, to 
constitute a suit one for land, the suit must have been brought for the purpose of acquir- 
ing possession of, or of establishing a title to, or an interest in, the land which is the sub- 
ject of dispute. But it does not necessarily follow that every suit which has any reference 
to land is therefore a suit for land (g). In the Layid Mortgage Banh v. Siuturudecn Ahmedt 
Trevelyan, J., said : “ I decline to hold that wherever lanJ has anything to do with 

a suit it is therefore a suit for land ” (li). Thus a suit by trustees against ihoinco-trusteeS 
to enforce their right under a deed of trust to act jointlj*^ with the defendants as shebaits 
and managers of lands dedicated to an idol, in which neither the plaintiffs nor the 
defendants had any beneficial inkrestf is not a suit for land, and maybe entertained by 
the High Court, though the lands may be situate beyond the local limits of its original 
jurisdiction (t). So a suit for an account and dissolution of partnership is not a suit for 
land, merely because f>ne asset of tho partnership happens to bo a tea garden situate in 
the mufasaal (j). And it lias been held by the same Court that a suit for administra- 
tion, and as incidental to that suit, for a declaration that certain leases granted 
by the executors of the estate cannot stand as against the plaintiff (the bene 
fieiary), is not a suit for land (/r). In a recent case where a suit was brought by three ^ 
out of four executors against the iourth executor for his removal from tho office of 
trustee and executor and for accounts of the assets of the deceased, and for 
administration of his estate, it was held by the Privy Council that the suit was 
not one for land, and that the High Court of Madras had jurisffiction to entertain the 
suit, though the property left bv the deceased was outside its jurisdiction, a« a part of 
the cause of action had arisen within the jurisdiction, and the defendant was dwelling 
in Madras at the time of the institution of the suit (1). In a recent Calcutta case, it 
was held that tho Higli Court may entertain a suit by an executor for a declaration 
and xnjunctioTi (though not for possession) in respect of the estate of the testator consist- 
ing of several immoveable properties, provided one at least of the properties is situated 
within its original jurisdiction, and leave of the (*ourt is obtained. It is not necessary 
that the cause of action should arise within the local limits, or be specifically with 
reference to that property which is situated within those limits (wi). Iho above coses 
would be decided the same way by the High Court of Bombay. 

“All other cases ''—suits for partition of moveable and immoveable 
property! the latter being situated wholly outside jurisdiction. The words 
“ all other cases’* in this clause do not include cases of suits for immoveable plus moveable 
property. They reter to cases in which immoveable jiroperty is not involved. Hence if A 
sues B for partition of moveable and immoveable property, and the immoveable property 
is situated wholly outside the jurisdiction, the suit must be dismissed as to such property, 
even if the leave of the Court has been obtained. The reason is that the immoveable 


(gf) JuQQodumba v. Puddomoney (1876) 15 B. L. 

(ft) (?892)%^Cal. 358, 367. 

(i) Juggodumba v. Puddomomy (1875) 16 B. L. B. 
818 

(J) See K^iis v. Fraser (1877) 2 Cal. 446, 464. 


;) Nistarini v. Nundo Lull (1903) 30 Cal. 369, 
' 883. 

1 Srinirasa v. Venkata (1906) 29 Mad. 239, 
^ amrmed in 34 Mad. 267, 38 1. A. 129 
n) Qanoda Sundary v. Nalini (1909) 86 Cal. 28. 
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Cl 12 property being situated wholly outside the jurisdiction, the Court has no power to grant 
leave to sue as regards such property (n). In such a case the plaint may be amended 
with the leave of the Court by omitting therefrom so much as relates to immove- 
able property, a%d the suit may be proceeded with so far as it relates to moveable 
property (o). 

Suit for land o( which a part Is within Jurisdiction, — Where there are 
several immoveable properties, then if even one of them is situated within the local 
limits of the ordinary original civil jurisdiction of a Chartered High Court, the Court can 
entertain a suit for a partition of all the properties including those situated without 
the said limits provided the leave of the Court has been first obtained. The 
reason is that though lAo suit is one for land, the Court may, by granting 
leave, entertain the suit, a portion of the land being within those limits (oo). If 
no such leave is obtained, the Court can proceed only with the suit so far as it relates 
to the immoveable properties situated within the said limits (n). For the same reason 
it has been held by the High Court of Calcutta that where some of the mortgaged pro- 
perties included in the mortgage-deed are within, and some without, the local limits of 
the ordinary original jurisdiction of the Court, the Court has jurisdiction, on leave to 
sue being obtained, to entertain a suit on the mortgage in respect^ of all the properties 
including those situated beyond the said limits (q). See notes “Scope of tlie clause,’* 
p. 1034 above. 


Leave of Court. — The leave under this cjteuse is a condition precedent to 
jurisdiction, so that unless the condition is fulfilled by obtaining the necessary leave to 
sue, jthe-Court-wiU ha vo no jurifidiction to entertain the suit (r). Such leave affords the 
very foundation of the jurisdiction : hence it must be obtained before^ ike-institution 
ql-ihe suit ; it cannot be granted after the suit has been instituted. Thfijea^ granted 
is confined to the cause or causes of action set forth in the plaint at the tiine^Fen the 
le ave jg as granted : hence the plaint cannot bo amended so as to alter the pause of 
action {s). But if the cause of action is not altered, there is no objection to an amend- 
ment (t). If a suit is brought in a Chartered High Court with leave of the Court, but 
there is nothing on the face of the plaint to show that any part of the cause of action 
arose within its jurisdiction, the plaintiff may be allowed to prove by evidence that 
part of the cause of action arose within the jurisdiction, and if it is necessary to amend 
the plaint by adding a statement that part of the cause of action arose within the juris- 
diction, the amendment may be allowed, for such an amendment does not alter or add 
t<xj'he originaLo*i^ati »of^ action (tt). Where a defendant who does not reside within 
the jurisdiction and against whom the cause of action has arisen in part only within 
the jurisdiction, is added after the institution of the suit, leave under this clause 
must be obtained at the time of the application for adding him as a party, though 
leave was obtained when the suit was originally filed (v). The force of an order 
granting leave to institute a suit is exhausted when the suit is instituted in pursu- 
ance of the order. Hence if the suit is withdrawn with liberty to bring a fresh suit 


(n) Jairam v. Atmaram (1880) 4 Bom. 482 ; JIara 

Loll V. Nitanibini (1902) 29 Cal. 315 ; 
Se^hagiri V. Ram Rau (1896) 19 Had. 448. 

(o) Abdul Ka^m v, Badrudeen (1905) 28 Mad. 216. 
(oo) Baehoo v, Nagindas (1914) 16 Bom. L. R. 

268, 269.> 8^ also Ramaaharya v. kndgdacha 
rya ^898) 18 Bom. 389 [ a mofuBSil case, 
^ where a part of*tho property was situated 
at Gwahor Outside British ludia ; see s. 17 
ot the Codd). 

(p) Balaram v. Rame^andra (1898) 22 Bom 922, 


926 ; Punchanun V. Shib Chunder (1887) 
14 Cal. 835. ^ 

( 2 ) Matigara Coal Co. v. Shragers^ Ld. (1911) 
38 Cal. 824 : Sardt Chandra v. Nahapiet 
(1910) 37 Oai. 907, 911. 

(r) De Souza v. Cole$ (1867) 3 M. H. C. 384. 

(«) Rampurkib v. Premsukh (1891)J6Bfim* 

(t) Foolwai V. Rampartab (1893) jLljBom. 466. 
(«) Fink V. Buldeo Daa (1899) 26 CaI. 715. 
iv) Jtamprakil) v. Fodibai (1896) 20 Bom. 767. 
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upon the same cause of action, and a frosh suit is brought, there ia nothing to prevent 
the Court from granting fresh leave to institute the fre«h suit (la). 

The leave under this section must be distinctly applied for and obtained; it cannot 
be implied from the fact that the plaintiff was granted leave to sue atpaupei* (x). 

Cause of action.— As to the defimtion of “ cause of action,” sec notes to s. 20 
of the Code, ** Cause of action,” p. 86 above. 

Cause of action in suits on contract. — It is now settled that in the case of a 
suit on a contract, “the cause of action” within the meaning of the present clause, moans 
the whole cause of action, and that it consists of the making of the contract and of its 
breach in the place where it ought to be jierformcd. Thus to give jurisdiction to the 
High Court of Bombay, the plaintiff must show that the contract was made in Bombay, 
that Bombay was the place in which the contract was to be performed, and that the 
breach took place in Bombay. The making of the contract in Bombay constitutes part 
only of the cause of action. And so does the breach thereof occurring in Bombay. If 
port only of the cause of action arises in Bombay, the High Court has no jurisdiction to 
entertain a suit on a contract, unless the leave of the Court has been previously obtain- 
ed {y), A suit on a iiromissory note which is neither made nor made payable in Bombay 
canBkOt be brought in ^le High Court of Bombay, though the note was jiassed for the 
balance of account in respect of transactions effected in Bombay {z). f:>ee also notes 
to 8. 20 of the Code, “ Cause of amotion in suits on contracts,” p. 86 above. 

If the cause of action shall have arisen In part.*’— ^ in Bombay gave 
instructions to B, a commission aget# carrying on business at Phulgaon, to enter into 
certain transactions on his behalf. Accounts were sent by B from Phulgaon to A in 
Bombay. B failed to pay the amount due to A at the foot of the a(;count between him and 
A. Thereupon A sued B in the High Court of Bombay after obtaining leave under this 
clause on the ground that part of the cause of action had arisen in Bombay. On be- 
half of B it was contended that no part of the cause of action had arisen in Bombay, and 
that leave to sue ought not to have been granted at all. But this contention was over- 
ruled, and it was held that instructions having been sent to B from Bombay, and that 
acooimts having been rendered to A at Bombay, and that the demand for payment 
having been made from Bombay, a material part of the cause of action had arisen in 
Bombay, and that the leave to sue had been rightly granted (a). 

It has been held that the words “ if the cause of action shall have arisen ? i part ” 
refer to a maUrial part of the cause of aetion (6). There is nothing, it is submitted, in the 
language of this clause to warrant such a construction, though the Court may, in the 
exercise of its discretion, refuse to grant leave to sue if a material part of the cause of 
actixm has not arisen within its jurisdiction The reason is that in dealing with appUca- 
tionafor leave to sue under this clause, the Court is not precluded from taking the 


question of convenience into consideration (c). tiraa nnf. 

Part of the cause of action cannot be said to arise at a iilacc v hero payment was no 

originaUy contracted for, merely because after performance of the contract and without 
any consideration a promise is made to pay at that place (r). 

For other ca^es see notes to s. 20 above, “ Cause of action in suits on contracts,’ 


p. 80 above. 

(w) Sabhapathi v, XoAsA/au (1901) 24 293. 

ix) Jairam v, Atmaram (1880) 4 Bora. 482. 

(y) JDhanjuhaw v. Fforde (1887) 

662 ; Mulchand v. Johanmal (18J&) ^ B®™: 
28 [hundll ; Daya v. Secretary of State (1887) 
14 Cal. 266 ; Rampurtab v. Premsuk 
16 Bora. 93 [hundll ; DobKon v. Bengal Sm- 
and Wvg, Co. (1897) 21 Bom. 126 ; hesha- 


airi V. Nawab Askar (1904) 27 Mad. 494. 

(z) Bewaram v. Bajrangdat (191^) iO Bom. 473. 

(a) MotiMd v. Surajmai (1906) 30 Bom. 1®7. 

(b) Kevnoinji v. Luchmidas (1889) 13 Bora, 404; 

P^das V. Dowlatram (1886) 11 Bqm. 

(c) SesfiaglnV. Aekur Jwng (1907) 30 Mad. 438. 


Cl. 12. 
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Defendant. — ^The word “ defendant ” inHhis^lause means all the defendants, 
where there are two or more defendants to a suit. It is not sufficient that one of the 
defendants dwells or oarries on business within the jurisdiction {d), 

Jurjsdictfon over non-resident foreigners. — ^If . the of action has 

arisen t(?^tVthe jurisdiction of a Chartered High Court, the Court^has jurisdiction over 
a foreigner defendant notwithstanding the fact that he did not dwell within the jurisdic- 
tion at the time of the institution of the suit (e). But the jurisdiction in such cases ought 
to be exercised with great caution (/). 

It ^ doubtful, however, whether the mere fact of cwrrytng on buaineaa through an agent 
within the local limits of the jurisdiction of a British Indian Court would give that Court 
jurisdiction over a non-resident foreigner (7). * 

Dwdll — See notes to s. 10 of the Code, “ Dwell within the meaning of clause 12 of 
tfie Charter,*’ on p. 80 above. 

•* Carries on business — See notes to s. 16 of the Code, under the same head 
onp. 81 above. 

“ Personally works for gain." — See notes to s. 16 of the Code, under the same 
head on p. 82 above. ^ 

Suits against companies. — See notes to s. “ Suits against corporations : 

Explanation II,” on p. 89 above. 

" Ordinary Jurisdiction.*' — ^The “ ordiusll^” jurisdiction of the High Court 
embraces all such as is exercised in the ordinary course 6f law, and without any special 
occasion or special order being necessary therefor (A). 

Appeal. — The leave under this clause is granted on an ex parte application. If 
an order is made granting leave, the defendant may apply to have the order set aside, 
or he may wait until the bearing, or the legality of the order may be called in question 
os a separate issue for triabat the hearing of the suit (i). If the defendant does not wait 
until the hearing, and applies to have the order granting the leave set aside, and if the 
application is rejected, he may appeal from the order rejecting the application ( j ). 
Similarly if the plaintiff applies for leave, and leave is refused, the plaintiff may appeal 
from the order (fc). The appeal would be one under cl. 15 of the Letters Patent. 


The order granting or refusing leave by one Judge cannot be superseded by another 
Judge eojcept on appeal from the order {1), 

Waiver. — There are two elapses of coses to be considered under this head, namely, — 
(1) where the plaintiff in his plaint alleges that portion of the cause of action 
arose outside the local limits of the ordinary original civil j urisdiefion and 
' . fails to take leave of the Court and the case comes on for trial ; 

’ (2) whore the plaintiff in hia plaint alleges that the whole cause of action arose 
within the local limits of the ordinary original civil jurisdiction, but it 
turns out at the trial that portion qf the cause of action arosp within and 
portion outside the local limits of the, ordinary original civil jurisdiction. 


(d) Hadjes Imail v. Badjes Mahomed^ (1874) 

♦18B. L. K. 91. 

(e) Snniva$a v. Venkata (1906) 29 Mad.^ 239, 

affd. in 84 Mad. 267, 88 I. A. 129. x 
if) Seehagiri v. Aekur Jung (1907) 30 Mad. «88. 
{gy AnndnuUai CheUy v. Mttfugaaa oheUi/ (1908) 
26 Mad. 644, 80 A. 220. 

(A) Navivahoo v. Turner (1891) 16, 1. A. 166. 

(<) Keeeowji y. Luekmida$ (1889) 13 Bom. 404 ; 


^ 

Nagdmoney v. Janakiram (1895) 18 Mad. 

148 - 

(j) Taghc^i v. Camaji (1906) 29 Bom. 249 ; Hadjee 
Ismail V. Hadjee Mahomed (1874) 13 Beng. 
a L. E. 91. 

Xk) De, Soiua v. Colee (1867) 8 M. H. C. 384 ; 
Vithelinga y. Cundaeaumg (1876) 8 M. H. 
0 . $ 1 . 

(1) VUhetinga v. Cundaeaumg (1875) 8 M. H. C. 21. 
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^ In case (1), the defendant may by appearing and pleading waive the objection to the CI& 12 I 
j urisdiction. Thus it was held by the High Court of Calcutta {m), following Moore 
^ ee (n), in a case where the plaintiff alleged in his plaint that portion of the cause of action 
had arisen outside the local Hmits of the ordinary original civil jurisrUctfen but no leave 
wa« obtained by the plaintiff under clause 12, and the defendant without raising any 
objection to the jurisdiction filed his written statement and 'applied subsociuently for a 
commission to examine witnesses, that the defendant had waived his objection to thb 
jurisdiction. This decision proceeded on the ground that the absence of leave imder\hia 
n^lause did not go to the root of the jurisdiction of the Court. This decision is hardly 
consistent with the observations of Sir Richard Couch in Hadjee Ismail v. Hadjee 
Mahomed (o), where the learned Judge said that an order undei^olauso 12 was not a mere* 
formal order or an order merely regulating the procedure in the suit, but one tliat has 
the effect of giving jurisdiction todiho Court which it otherwise would not haVe, and the 
judgment of Telang, J., in Ramp ar tab v. (p), in which it was said that sdeh 

leave affords the very foundation of the jurisdiction. 

In case (2) where the plaintiff seta up a complete jurisdiction in the court to try the 
case and the defendant is called upon to ^doad to this, if it turns out that the Court had 
not complete jurisdic^on, obviously the defendant cannot be held bound by the doctrine 
of estoppel on the ground that he waived the objection of want of jurisdiction {q), 

S. 21 of the Code, which is a new section, is not one of the sections mentioned in 
s. 120. Does it therefore apply to ^bartered High Courts ? If it docs, it follows that 
there can. be a waiver of an objeotioft as to the place of suing. But docs not the word 
“ revisional ” in s. 21 show that the eeetion was not intended to apply to Chartered 
High Courts, but to those Courts only to which ss. 16, 17 and 20 apply ? .See in this 
connection cl. 44 below, 

13. And We further ordain that the said High Court 
of Judicature at Fort William in Bengal 
original civil have powci’ to removc and to try 

and determine, as Court of extraordinary 
original jurisdiction, any suit being or falling within the 
jurisdiction of any^ Court, whether within or without the 
Bengal Pivision of the Presidency of Fort William, subject 
to its superintendence, when the said High Court shall think 
proper to do so, either on the agreement of the parties to 
that effect or for purposes of justice the reasons for so 
' ‘ doing being recorded on the proceedings of the said High 
Court, = 

“ Wheo the High Co|irt shall think proper to do so.’’— In a suitior im- 
moveable, property instituted in the Dinagepur Court, the defendant applied for iti. 
transfer to the Calcutta High Court under this clause, the grounds of the application 
being (1) tl^fc questions of ‘difficulty arose ^n the suit ; (2) that the defendant s witnesses 
lived ha Calotroa, and that it would be impossible for her to go to Dinagepur and take her 

- L ■■ :• ' " ' ' ' 

[m) KiM V. Secretarv of Statu for Mia (1908) 35 (“I oa.^' 

ilal 394. (p) Hoin. _ 

(n) (ld90)’25 Q. B, D. 244. But see H7 of the (?) Shama Chatterj} d; Co. v. Kusum (19M) 

Report ^ Cal. 10. 

66 



1042 


APPENDIX II, 


Let. Pat. [Cal., Bom., and Mad.] 


CIS. 13,14. witnesses there owing to the expenses ; (3) that the agreement upon which the suit was 
brought was executed in Calcutta ; and (4) that even the plaintiff resided and carried 
on business in Oalout^, It was held that the case was a proper one for transfer to the 
High Court (r). ^ 

“ Subject. to its superintendence.” — ^Note that the words used in this clause 
are “ subject to its superintendence,’* while those used ^ sec. 15 of the Charter Act [now 
8*- 1007 of the Government of India Act, 1916] are ** subject to its appellate jurisdiction. ” 
The power of transfer contained in see. 16 of the Charter Act JIB'S nothing to do with the 
power of removal conferred by the present clause, and the Letters Patent make superin 
tendence, not appellate jurisdiction, the condition of the exercise of the power of removal 
conferred by this clause, ^{t has accordingly been held that the Court of the Political 
Jtesident at Aden being a Court subject to the superintendence qf the High Court of Bombay 
within the meaning of the present clause, the High Court of Bombay has power to remove 
a suit from that Court to itself for trial and determination, though the Aden Court is not 
subject to the appellate jurisdiction of the High Court (j#). 

Transfer of suit from Presidency Small Cause Court to High Court. 

-r-The High Court has power to transfer to itself a suit from the Presidency Small Cause 
Court, and the order for such transfer can be made, if allowed by the rules of the High 
* Cqurt, by a single Judge of that Court (t). 

Powers of High Court in dealing with suits transferred under this 
clause. — ^The powers of the High Court in dealing with suits transferred under this 
Clause would seem to be confined to the powers which, but for the transfer, might have 
been exercised by the Court from which the suit is transferred (tt). See cl. 20 below. 


14. And We do further ordain that, where plaintiff has 
several causes of action against a defendant, 
ot action' such causes of action not being for land or 

other immoveable property, and the said 
itigh Court shall have original jurisdiction in respect of one of 
such caui^es of action, it shall be lawful for the said High 
Court to call on the defendant to show cause why the several 
causes of action should not be joined together in one suit, 
and to make such order for trial of the. same as to the said 
High Court shall seem fit. 


Joinder of causes of action. — ^Where a suit is foimded upon two causes of 
a 9 ;tion, one of which is alleged to have arisen partly within the jurisdiction of the 
ribmbay High Court and the other wholly outride the jui^diotion, the Hi^h Court has 
power, ufter granting leave to sue in respect pf the former cause oi action under clause 
12, to allow the plaintiff to join the latter in the same suit. ' Thei^ is nothing in the 
present clan^e to^ show thkt ^he powej of the Court to make such an 9 rder under this 
dl%use is Ihnited to oj^s ^ where one ot the^pahSes of action ^as ariseh wholly within 
the jurisdiction (v). ^ 


{r) Barendra Loll v,. Sarvamangala (1896) 24 
Cal. 183 ^ .V 

(s) Municipal Officer V. fetnaU Bajee (190^,-80 
Bom, 246 [P. C.l ; She^iman v, .Kfe- 
* EmpetOfHMoXS,) 8 Pat. L. J. 6dl, .606^07. 

♦ (0 Majamal v, Bop%ba)f Co^(19J96) 7 Bom. L, B. 

143: Pirhhai v. Btuioda and a' 


India Ry, Co. (1872) 8 Bom. H.C. 

(w) Beeani v. Narayhniah (1914) 38 Mad. 807, 
S2p, 41 I. A. 814, 822. 

(p) 'Dobeon v. The Sritthna Milht Ld. (1910) 43 
664. . 
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15. And We do further ordain that an appeal shall lie to Cf. 

the said High Court of Judicature at Fort ^ 
Appeal from the co«rte oi William iu Bengal, froiu the judgment {not 
Hl|hCtoJr5to‘fta°ap^iiltl being an order maM in the eooecution of 
jurMiotion. revisioual jurisdiction and not being a 

sentence or order passed or made in the 
revision of the power of superintendence under the provisions 
V section one hundred and seven of the Government of 
India Act, 1916, or in the exercise of criminal jurisdiction) 
of one Judge of the said High Court or one Judge of any^ 
Division Court, pursuant to section 13 of the said recited Act, 
and that an appeal shall also lie to the said High Court from 
the judgment (not being a sentence or order as aforesaid) of two 
or more Judges of the said High Court, or of such Division 
Court, whenever such Judges are equally divided in opinion; 
and do not aidount in number to a majority of the whole of 
the Judges of the said High Court at the time being ; but 
that the right of appeal from other judgments of Judges of 
the said High Court, or of such Division Court, shall be to 
Us, Our heirs or successors in Our or Their Privy Council, 
as hereinafter provided. 

Alterations In this clause.— The words in itaUcs have been substituted for tho 
words “ not being a sentence or order passed or made in any criminal trial ’ > [Amended 
Letters Patent, 1919]. 

Whether this clause Is controlled by s. 104 of the Code.— See notpa 
to 8. 104 of the Code, “ Letters Patent appeal,” p. 264 above. 


Meaning„of " Judgment ” as used In this clause:— 

1 Cttloutia Hieh Court . — Though there are many cases decided by the Hijh Courts 
under this clause, there are only four or five in which an effort has been made to define 
the term “ judgment ” as used in this clause. The decision of the Calcutta High Court 
in the cose of The Justices of the Peace for GalcuUa v. The Orietdal Oas Co. (tc), stands at 
the head of them all. In that cose Couch. C.J., said : “ We think ‘ judgment m clause 
16 means a decision which affects the merits of the question between the parties by deter, 
mining some right or liability. It may be either final or preliminary or mlerhcutory, the 
difier^nco between them being that a final judgment determines the who o cause or smt 
and a preliminary or iaturlooutory judgment determines only a part of It leaving other 
mattere to bq determined.” “ This definition is now of some antiquity, and « rapidly 
becoming, if it lias not already become, almost classical ” (x). The point actually d^d- 
ed in^ Justices of the Peace for Calcutta v. The OnenM Oas Co. was that no ap^al 
lies under this clause from an order directing the issue of a mandamus to the Just.^^l 
the Peace for Calcutta to compel them to refer to arbitmtion a question of 
tion. The above detoisiito was followed by a decision of tho same Court in Hwljec lanwiX 


{W) (1672) 8 Beng, L. R. 433 , 17 W. B. 664. 

\x) Per IfacleaB, O.J., In BHj Ooovwreey, Pam- 


rick 1 ) 09 $ (1001) fl Call W. N. 781, 704. 


15. 
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Cl, 15. Sadjee Mahomed (y), where it was held that an appeal lies upder this clause from an 
order refusing to set aside an order granting leave to sue to the plaintiff under cl. 12 of 
the Letters Patent. Referring to the said order. Couch, C.J., said : “ It is not a mere 

formal order or ^ order merely regulalin^ the proced/ure in the auU, but one that has the 
effect of giving a jurisdiction to the Court which it otherwise would not have. And it 
may fairly be 8aid.>to d^mnine some right between them, vw., the right to sue in a parti- 
cular Court and to compel the defendants who are not within its jurisdiction to come in 
and defend the suit, or, if they do not, to make them liable to have a decree passed 
against them in their absence.*’ In a later case. Garth, C.J., said ; “I think that 
the word ‘ judgment ’ means a judgment or decree which decides the case one way or 
^he other in its entirety, and that it does not mean a decision or order of an interlo- 
imtory character which merely decides some isolated point, not affecting the merits or 
tha result oi the entire suit ” (2). 

The definition of “ judgment ” in the o£tso of Justices of the Peace for Calcutta (a) 
was adopted by a majority of the same High Court in a later case whore it was held 
that an appeal lies under this clause from an order made by a single Judge of that 
Court undej' 0. 45, r. 15, refusing to transmit for execution an Order of His Majesty in 
Council (b). The decision was affirmed on appeal to the Privy Ci^jancil (c). Referring 
to the judgment of the majority, their Lordships said: “These learned Judges held (and 
their Lordships think rightly) that whether the transmission of an order under s. 610 
now 0. 45, r. 15] would or would not be a merely ministerial proceeding Mr. Justice 
Pontifex [whose order was appealed from] had in fact exercised a judicial discretion, 
and had come to a decision of great importance, which, if it remained, would entirely 
conclude any rights of Kalisunderi for an exocution^n this suit. They held, therefore, 
that it was a judgment within the meaning of cl. 15.” In a recent case, Sanderson, 
C.J., said that the definition of ‘‘judgment” given by Couch, C.J., had never been 
regarded as absolutely exhaustive, and that in every case where the Court was called 
upon to decide whether the decision under appeal was or was not a “ judgment,” 
regard must be ‘had to the nature of the order (J). 


2. Bombay High Court. — ^The definition of “judgment” as given in the two Calcutta 
oases cited above has been adopted by the High Court of Bombay. In Miya Mahomed 
, V, Zorgbai (e), Scott, C, J., referring to the above Calout^ cases, said “Tor a consider- 
able number of years in this Court those two decisions (/) have to my knowledge been 
regarded as the leading decisions to be followed on the question whether an order in 
any particular case is a ‘judgment within the meaning of clause 16 of the Xiietters 
Patent.” The leading Bombay case is Sonbai v. Ahmedbhcti decided id the year 1872 (7). 

. 3. Madras High Court. — Turning now to the Madras decisions the earlier leading 
case on the subject was De Souza v. Coles (h) decided in the year 1868. The modern 
leading case is that of Tuljaram v. Alagappa (t) decidbi|»by a Tull Bench of that Court 
in 1910. In the former case, Bittles^ne, J., said “ Thd;Word * tjtidgm^t ’ cannot 
be limited to the final judgment in the suit, but must b^jhii^d loiiavo the more general 
meaning of any decision, or determinalion affecting the rigUs <m th^inlerest of any suitor cr 

— 

V) (1874) 13 Beng. L. E. 91. 

[i fibrahin - " 


4a 


.'brahim v. Fuckhurunnieea (1878) 4 Cal. 631, 

>) (1872) 8 Beng. L. E. 433. . ons are ooUected. 

(&) KcUly Soondery v. HurriSh- Chunder (188lf w) (1909) 11 !<. 

^6 Cal. 694. * 8 Beni “ ‘ 

(c) BurHsh Chundcr v. Kali Sunderi (1882) 9^ 

Cal. 482; 10 I. A. 4. Y 

id) Budhu Lai P, Chattu (1917) 44 Cal. 804, 811, 
also p. 815 (per Mooker/ee, J.] ; Rammdra 
V. Bhifendra a918) 46 Cat.1ra% 


128 [per Mookerjee, J.]. See also Mathura 
y. Bavan (1916) 43 Cal. 867, where the decisl- 


241, 

am 


Beng. li. E. 91, 


\(g) (187^9 Bom. if. C. 398, follcrg 


[p ^1910 


^nji, hi w malter of (18 
8 liw. me. 884. 

38 M.d;i. . 


jd in Narrondas 
)) 14 Tom. 666. 
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. . . . When the language giving the appeal is so general in its term* 

as that contained m the 15th clause of the Charter, it is, we think, imposMle io mta- ' 
ertbe any limits to the right of appeal founded upon the nature of the order or decree 
appealed from. This definition has now been rejected as too wide, ani? instead thereof, 
we have another definition of the term ‘ judgment ’ laid down in Tuljaram’s case. In 
that case White, C.J., says as follows : 


15 


“ The test seems to me to be not what is the form of the adjudication, but what 
|s its effect in the suit or proceeding in which it is made. If its effect, whatever its form 
may be, and whatever bo tlie nature of the application on which it is made, is to put 
an end to the suit or proceeding so far as the Court before which the suit or proceeding is 
pending is concerned, or if its effect, if it is not complied with, is to put an end to the suit 
or proceeding. I think the adjudicaiion is a judgment within the meaning of 4hc clau$ei 
An adjudication on an application which is nothing more than a step towards obtaining 
a final adjudication in the suit is not, in my opinion, a judgment within the meaning 
of the L<etters Patent. I think, too, an order on an independent proceeding which 
is ancillary to the suit (not instituted as a stej) towards judgment, but with a view 
to rendering the judgment effective if obtained),— e.g., an order on an appheation 
for an interim injunCtiion, or for the appointment of a receiver is a ‘ judgment ’ within 
the meaning of the clause. ” . 


It will be seen that the above definition of ‘ judgment * is wider than that in Justice 
of the Peace for Calcutta, and narrower than the one in De Souza v^ Coles. Referring to 
the former case, White, C.J., said that lie was not prepared to say as was said in that 
case that ‘judgment’ wityn the meanmg of this clause must be a decision wl)ich affects 
the merits by determining some right or liability. The learned Chief Justice added ; 
“ I think^the decision may bo a judgment for the purposes of the clause, though it does 
not affect the merits of the suit or proceeding and does not determine any question 
of right raised in the suit or proceeding.” Referring to the definition of ‘ judgment ’ 
in De Souza v. Coles, the learned Chief Justice said that it was too wide. 

4. Allahabad High Court — Clause 10 of the Letters l^atent for the Allahabad 
High Court is in terms similar to cl. 15 of the Letters Patent for the other High 
Courts now und^r consideration. No serious attempt has been made by the Allahabad 
High Coutt to define tho word “Judgment ” in this clause, nor was it called upon to 

do so in view of the rulings of that Court that no order made under the Code from 

which an «.ppeal was not allowed by s. 688 of tho Code of 1882 [now s. 104] was 
appealable u^der the said clause (j). On the other hand, it was held by tho other 
High Courts that ^Buch orders could be appealable under cl. 15 of the Letters Patent 
if they amounted to a “judgment,” and hence it become neces-sary for those Courts to 
define the word “ judgment” as used in cl. 15. It is conceived that tho same 
necessity wUl soon be felt by the Allahabad Court, for the view taken by that Court 
is no longer tenable having regard to the change of law effected by s. 104 of the 
presi^nt Code [see notes to s. 104, “ Letters Patent appeal,” p. 204 above]. The only 
defiiliition hitherto given by that Court of the word “ judgment ” is that it muBt be 
“ such a judgment on the part of all the learned and honourable Judges who may 

constitute a Bench as disposes of the suit on the appeal before it * (k). An order 

granting probate has-been held by that Court to be a “ judgment ” (1), 


(j) Banno Bibi v. Mehdi 

876; MuhamtmuL v. I8han‘\ 

All. 22B ; rMansab Al{ v. Nihal Chand (1893^ 
16 All. 369 ; Bansidhar v. Qulab JCuar (18941 


11 All. 
(1892) 14 


*1 


16 All. 443. 448. 

(k) Ghost Ram v. Nuraj (1876) 1 All. 31, 83. 

(l) Umrao Chand v. Bindraban (1895). 17 

475. 


All. 
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Cl. 15. Orders merely regulating procedure In a Hult.— AU the High Courts 
are now agreed that no appeal lies under this clause from an order merely regulating 
pTOoedure in a suit. It has thus been held that no appeal lies from an order directing 
a party to prodhce and give inspection of documents {m), or from an order directing 
the issue of a oomipission for the examination of witnesses (n), or from an order refusing 
to try certain issu^ as preliminary issues (o),or from an order refusing to frame an issue 
asked for by one of the parties (p). The decision in an earlier Madras case {g) that an 
appeal lies under this clause from an order fixing a distant date for the hearing of the 
suit has been disapproved in later decisions of the same Court (r) ; it is clear that such 
an order is one relating merely to the date of hearing. But an appeal lies from an 
order directing a plainti£ to give security for costs (s), as also from an order refuEong 
a stay of execution (t). 

Wrong exercise of discretion may be a ground of appeal. — The fact 
that the making of an order was a matter of discretion does not affect the appealability 
of the order, though it may be a good reason for refusing to set aside the order in 
appeal (w). 

Orders In suits and appeals. — We have already note# in their proper place 
what orders made under the Code are appealable under this clause and what orders are 
not so appealable. The following is a list of such orders : — 

S. 116 [revisi9n] — soo notes, “ Appeal,** p. 292 above. 

O. 1, r. 3 [joinder of defendants] — See notes, “ Appeal, *’ p. 344 above. 

0, 9, r. 9 [restoring of suit] — See notes, “ Appeal,*’ p. 454 above. 

0. 11, r. 18 [inspection] — see notes, “ Appeal,” p. 482 above. 

O. 14, 3 [issues] — see notes, “ Appeal,” p. 499 above. 

O, 21, r. 68 [claims to property under attachment] — see notes, ” Appeal,” p. 610 
above. 

O. 26, r. 1 [security for costs of suit] — see notes, ” Appeal,” p, 696 above. 

O. 20, r. 4 [evidence on commission] — see notes, “ Appeal,” p. 699 a*bove* 

O. 37, r. 3 [leave to defend in a summary suit] — see notes, “Appeal,” p. 787 above. 

0, 39, r. 1 [injunction]— see notes “ Power of chartered High Courts to restrain a 
party from proceeding with a suit pending in another Court,” p. 797 above. 

O. 41, r. 6 [stay of execution pending appeal] — see notes, “ Appeal,” p. 823 above. 

0. 41, r. 10 [striking out appeal for failure to deposit security for costs] — see 
notes, “ Appeal from order dismissing petition praying security for costs 
to be received,** p. 827 above. , 

O. 41, r. 23 [remand] — see notes, “ Letters Patent appeal,” p. 840 above. 

0. 41, r. 26 [order directing trial of ilsue]—se# notes, “ Appeal,” p. 842 above. 


m) Soiibai v. Ahmedbhai (1872) 9 Botn. H. G. 
898 ; Ahmed v. Aveehabai (1900) 11 Bom. 
!<• B). 248. 

(n) Mim Mc^omed v. Zoraba^ (1909) 11 Bom, 

L. R. 241. : 

(o) Jehangir v. The Secretary of State (1901) 11 

Bora. L. B; 246, f. u. 

(p) TuUaram v. A^appa (1910) 86 Mod. . 1 ; 

Ebrahim (1878) 4 OaU 681., 

(tf),fi. V.B. (l891)UMa(i. 88: 


TuUoiram v^lagappa (1910) 86 Mad. 1, 16-17. 
(•) Seehagiri vWNawoh AeJear (1903) 26 Mad. 502 ; 
Soonabe^L v. Tribhovandaa (1908) 82 Bom. 
602. 

(0 Ooomdrw v; Rcmrich Daee (1900) 6 C. W. 
* ^ (1910) 35 

(tt) TtU^ar^ Vi AU^pj^ (1910)^86 Mad. 1. 8-9 
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0. 44, r. 1 [leave to appeal in forma pauperis ] — see notes “ Appeal,” p. 866 above, gj |5 

0. 46, r. 3 [leave to appeal to Privy Council]— see notes, “Appeal,” p. 868 aboyo, 

O* 45, r. 7 [security for costs of appeal to Privy Council] — see notes, “Appeal,** 
p. 801 above. * 

O. 46, r. 13 [stay of execution pending appeal to Privy Council] — see notes, 

“ Appeal,” p. 864 above. 

O. 45, r. 16 [execution of order of Privy Council] — see notes, “ Letters Patent 
appeal,’* p, 807 above. 

0. 47, r, 7 [review] — see notes, “ Appeal,” p. 879 above. 

Orders In proceedings other than suits and appeals.—A “judgment** 

within the meaning of this clause need not be an adjudication in a suit 9r appeal as 
technically understood. An adjudication which terminates what may be called an 
original petition like an application for the custody of a minor may be a “ judgment” 
so os to be appealable under this clause. The following is a list of such adjudications : — 


1. Habeas corpus . — An appeal lies under this clause from an order deciding the 
claim of rllatives to the custody of a minor on a writ of habeas corpus' (v). 

.2. Leave to sue . — An appeal lies from an order refusing to set aside an order 
granting leave to sue under cL 12 of the Letters Patent, and also from an order 
refusing to grant leave to sue. See notes to oL 12, “ App^b” P* 1040 above. 

3, Administraior-Qeneral^s Actfi of 1913. — An ai)peal lies from an order allowing 
to the Administrator-General commission at a certain rate {w). 


4. Probate and Administration Act, 1881. — An appeal lies from an order purport- 
ing to be made under s. 90 of the Probate and Administration Act at the 
instance of a beneficiary in a cose in which there is tw restriction imposed 
by the will on the power of the executor to sell immoveable property 
forming part of the estate of the deceased. Such an order is really on© 
without jurisdiction (x). 


6. Limitation Act, s. 6,— No appeal lies from an order refusing to enlarge the 


time for preferring an appeal (y). 


6. Mandamus.— It has been held by the High Court of Calcutta in the lead- 
ing case of The Justices of the Peace for Calcutta v. The Oriental Qaa Co. (z), 
that no appeal lies from an order which directs a mandamus to issue to a 
public body to compel them to refer a question of oompensation to arbitra- 
tion, the reason given being that such an order does not determine any 
question whatever between the parties, but only initiates proceedings 
by which the UabUity of the public body to make compensation is to be 
asoertained and determined. This decision has been dissented from by 
White, O.J., in the recent Madras case of Tuljaram v. Alagappa (a). 

*7. CorUempl.-ka appeal lies from an order of committal for contempt (6), as weU 
as from an order refusing an application to commit for contempt of Court (c). 


<v) Narrondas Dhanji, in the matter of (1890) 14 
Bom. 655. 

(!c) Somasundaram v. AdminUtratar-Oeneral (1876) 
1 Mad. 148. 

(») Zndra Chandra $ingh, in the goods of (1896) 23 
Cal. 680jf ' 


) Qohinda Lai v. Shiba Das (1906) 13 Cal, 1823. 

I (1872) 8 Beng. L. R. 433. 

) (1910) 36 Mad, 1, 9. ^ ^ ^ 

I Navivahoo v. Narotam Das (1883) 7 Bo®; 5' 
Mohendra Loll v. Anundo Coomar (1897) 25 
Cal. 236. 
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Ql ig 8. V Admiralty jurisdiction* — ^An appeal lies from the decision of a sing^ 

Judge of a Chartered High Court exercising Admiralty or Vice-Admiralty 
jurisdiction (d). 

9. Arbitration Act 9 of 1899. — ^An appeal lies under this clause from an order 
refusing to set aside an award made and filed under the Arbitration Act (e). 

10. Land Acquisition Act 1 of 1894. — See notes below> Land acquisition appeal.” 

Preliminary and interlocutory judgments. — An order refusing leave to sue 
under cl. 12 of the Charter is an instance of a preliminary judgment within the 
meaning of this clause (/). An order directing a plaintiff to give security for the costs 
of a suit, and an order refusing a stay of execution are instances of interlocutory 
judgments. ^See notes above “ Orders merely regulating procedure in a suit,” p. 1046, 

Orders made in the exerciss of revislonal jurisdiction. — The words 
** not being an order made in the exercise of revisional jurisdiction” were added into 
this clause by the Amended Letters Patent of 11th March 1919. The addition of these 
, words makes it clear that no appeal lies under this clause from orders made in the exer- 
cise of revisional jurisdiction. See notes to s. 115, ” Appeal,” p. 29i> above. 

Orders made in the exercise of the power of superintendence.— The 

words ” not being a sentence or order passed or made in the exercise of the power of 
superintendence under ^ the provisions of section one hundred and seven of the Govern- 
ment of India Act, 1915,” were added into this clause by the Amended Letters Patent 
of 11th March 1919. The addition of these word)3 makes it clear that no appeal lies 
under this clause from orders made in the exercise of the power of superintendence 
under s. 107 of the Government of India Act, 1916. 

New points. — It has been hold by the High Courts of Allahabad (gr) and Patna {h) 
that in appeals under the corresponding clauses of the Letters Patent for those Courts 
an appellant is not entitled to be heard on points which have not been raised before 
the Judge from whose judgment he is appealing. But the appeal given to the Full Court 
under those clauses is not confined to the points on which the Judges of the Division 
Court differ (i). 

Land acquisition appeal.— rThe decision of the High Court in a land acquisition 
appeal is not a ‘‘judgment ” within the meaning of this clause so as to enable a 
party to file a further appeal to the High Court under this clause (j). See notes 
to cl. 39 below under the head, “ The decision must amount to a judgment, decree, 
or order.” 

Sentence or order in the exercise of criminal jurisdiction. — See the 

undermentioned cases (k). 

Review. — ^It is competent to the High Court to review judgments in appeals pre- 
ferred under cl. 16 above (1), 


id) Champion^ in i) 

JDaX. 60. 

Campb^ *S} Co. 

See notes to cl. 

Brij Bhukhan v 
jDfloi Oharan v. 

486, 490. 

(i) Bam JDidl v. Ram Das (1876) 1 Am 181. 


A) 


io of t?io ship (1889) 17 

V. Jeahraj (1017) 46 Cal. 602. 
12 “ Appeal/’ p. 1040 above. 

. Durqajm (1898) 20 All* 268. 
ShemiPS^i (1016) 1 Pat. 


(i) ManaMkraman Collector of the NUgiria 
^1918) 41 Mad. 943. 

ik) Dafiikachan, re (1916) 80 l4Ad. 689^; Kuppu- 
tuHtmiAivar^ re (1916) 89 Mad. 661; Appadu 
. 5, > "--' ho Mad. 472. 

Sri Rajah Krishna 


V. Amadu (1915) ^9 'k 
(1) VenkaJUi SMaray am v. 
(1916) 40 Mad. 661. 
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16 . And We do further ordain that the said High Court 16-18. 
of Judicature at Fort William in Bengal 
shall be a Court of Appeal from the Civil 
Courts of the Bengal Division o’f the Presi- 
dency of Fort William, and from all other Courts subject to 
its superintendence, and shall exercise appellate jurisdiction 
in such cases as are subject to appeal to the said High Court 
by virtue of any laws or regulations now in force. 


17 . And We do further ordain that the said High 
Court of Judicature at Fort William in 
andTunatfica? “ Bengal shall have the like power and 

authority with respect to the persons and 
estates of infants, idiots, and lunatics, within the Bengal 
Division of th^ Presidency of Fort William, as that which is 
now vested in the said Supreme Court at Calcutta. 


•• within the Benjral Division of the Presidency of Fort William.’’— See 

the argument of counsel in Besani v. ^arayaniah (m). 


Jurisdiction of Supreme Courts as to infants and lunatics. — Sec d. 25 

of the Charter of the Calcutta Supremo Court, cl. 32 of the Charter of the IMailias 
Supreme Court, and cl. 42 of the Charter of the Bombay Sujireme Court. 


18 . And We do further ordain that the Court for relief 
of Insolvent Debtors at Calcutta sball be 
in^J?Int°co^t*?‘ held before one of the Judges of the said 

High Court of Judicature at Fort 
William in Bengal, and the said High Court, and any such 
Judge thereof, shall have and exercise, within the Bengal 
Division of the Presidency of Fort William, such powers and 
authorities with respect to original and appellate jurisclic- 
tioh, and otherwise, as are constituted by the laws relating 
to insolvent debtors in India. 


Laws relatlas; to Insolvent debtors In India. The law relating to insolvent 
debtors in the presidency towns is now contained in the Presidency owns 
Insolvency Act 3 of 1919. Note that cL 12 does not control the proyisions of this clause 
80 as to limit the insolvency jurisdiction of the Court (n). 




(m) 41 I. A. 314. 88 Mad. 807. 

(n) JLbdul Khader v. Ths Official Assignee of 


Madras ( 1916 ) 40 Mad. 810. See 8. 7 of 
Presidency Towns Insolvency Act 6 ol 1907 • 
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Cis. 19-21* Law to he administered hy the High Court of Judicature at 

' Fort William in Bengal, 

19. We do further ordain that, with respect to the 

law or equity to be applied to each case 
By the High Court In the coDdins befoie the said High Court of 
civil jurudiotion. Judicature at Fort William in Bengal, m 

the exercise of its ordinary original civil 
jurisdiction, such law or equity shall be the law or equity 
which would hav^ been applied by the said High Court to 

such case, if these Letters Patent had not issued. 

• 

Law or equity to be applied to each caBe«-^6e the undermentioned 
case (o). See also Pollock and Mulla’s Indian Contract Act, 4th ed., pp. 2-5. The pre- 
sent clause is to be read with cL 44 below. 

Law or equity administered by the Supreme Courts. — See els. 13, 
17 and 18 of the Charter of the Supreme Court of Calcutta ^,ols. 21, 22 and 31 ot 
the Charter of the Supreme Court of Madras, and els, 28, 29 and 41 of the Charter of the 
Supreme Court of Bombay. 

Q'tjbcere whether the English law should be applied in oases arising within 
the original jurisdioti6n of the High Courts though contrary to the rule of justice, 
equity and good conscience (p). • 


20. And We do further ordain that, with respect to the 
law or equity and rule of good conscience 
In the exercise of extra- to be applied to each case coming before 
diction. the said High Court of Judicature at Fort 

William in Bengal in the exercise of its 
extraordinary original civil jurisdiction such law or equity 
and rule of good conscience shall (until otherwise provided) 
be the law or equity and rule of good conscience which would 
have been applied to such case by any local Court having 
jurisdiction therein, 

^*The law which would have beea applied by any local Court.*’ — See 

notes to cL 13 above, “ Powers of EKgh Courts in dealing with suits transferred under 
this clause,** p. 1042 above. 


2t. 


By High Court In the ex- 
ercise of appellate Jurlsdic* 
tloo. 


And We do further ordain that, with respect to the 
law or equity ai|d rule of good conscience 
to be applied 1^ the said High Court of 
Judicature at , Fort William in Bengal to 
each case comhig belorq it in the exercise 

(1882) 6 Had. S7 ; Uool 
Ohand V. Mwar OheUt/^ <1015). 80 Mad. 64S 
560, 56?-553. 


(o) 3fa<IAu5 Chunder v. RH^omar Dots (1874) 
14 Beng. L. 76, ab p. 88. 
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o| its appellate jurisdiction, such law or equity and rule d£ ij^i|«. 21-24. 
good conscience shall be the law or equity and rule of good 
conscience which the Court in which the proceedings in such 
case were originally instituted ought to have applied to such 
case. 


Criminal J urisdiction. 


22. And We do further ordain that the said High 

Court of Judicature at Fort William in 

ordinary original luris- Bengal shall havc Ordinary . original 

diction oi the High Court. Criminal juMsdiction within the local 

limits of its ordinary original civil juris- 
diction ; and also in respect of all such persons both within 
the limits of the Bengal Division of the Presidency of Fort 
William, and beyond such limits and not within the limits 
of the criminal jurisdiction of any other High Court or Court 
established by competent legislative authority for India as 
the said High Court of Judicature at Fort William in Bengal, 
shall have criminal juijsdiction over at the date of the 
publication of these Presents (q). 

23. And We do further ordain that the said High Court 

of Judicature at Fort William in Bengal 
Jurisdiction as to per- exercisc of its Ordinary original 

criminal jurisdiction, shall be empowered 
to try all persons brought before it in due course of law. 


24. And We do further ordain that the said High 
Court of Judicature at ' Fort William m 
Extraordinary ori Inal Bengal shall have extraordinary original 
criminauurisdiction. jurisdictiou over all persous 

residing in places within the jurisdiction of any Court now 
subject to the superintendence of the said High Court, an 
shall have authority to try at its discretion any such persons 
brought before it on charges preferred by the Advocate-, 
General, or by any Magistrate or oHier officer specially 
empowered by the Government in that benait. 


(ff) And also In respect of all such if: 

yond Buch limits, or over whom 

High Court ot Judicature at Bombay 


shall have criminal Jurisdiction at the 
time of publication of those presenU.— 
MadroM am Bombay Letters I aterit. 
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.Cls., 25>27. 25. And We do further ordain tliat^there shall be no ap- 

peal to the said High Court of Judicature, 
(^J^^eMrcuinB°“ otiginii at Fort Willia:^:in Bengal from any sen- 
Coutt may resetvf points ot tence or orddr passed or made in any 

criminaltrial before^fehe Courts of original 
Criminal Jurisdiction, which may be constituted by one or 
more Judges of the said High Court. But it shall be at the 
discretion of any such Court to reserve any point or points 
of law for the opinion of the said High Court. 

26.* And We do further ordain that on such point or 
High Court to roylow on poiuts of law being so reserved, as afore- 

certificate of the Advocate- i .-i 

General. said, 01 011 its being certined by the said 

Advocate-Greneral, that in his judgment there is an error in 
the decision of a point or points of law, decided by the Court 
of original criminal jurisdiction, or that a point or points of 
law which has or have been decided by the said Court should 
be further considered, the said High Courts shall have full 
power and authority to review the case or such part of it as 
may be necessary, and finally determine such point or points 
of law, and thereupon to alter the sentence passed by the 
Court of original jurisdiction, and to pass such judgment and 
sentence as to the said High Court shall seem right. 

Review on certificate of Advocate- General. — See the undermentioned 
cose (r). 


27. And We do further ordain that the said High Court 
of Judicature at Fort William in Bengal, 
shall be a Court of Appeal from the 
Criminal Courts of the Bengal Division of 
the Presidency of Fort William, and from all other Courts 
subject to its superintendence, and shall exercise appellate 
jurisdiction in such cases as are subject to appeal to the said 
High Court by virtue of any law now in force. 

5ubject^to its superintendence. — Note that the words used in s. 15 of the 
Charter Act [now s. 107 of il^e Government of India Act, 1915] are ‘‘aubjeot to its 
ap^eZZote^jurisdictic^,^** whilj^ those in the present section are ** subject to its 
superintendenec ”( 5 )* Compare cl. 13 above. ' 


(r) Emp^or v. Fateh Ohand (1916) 44 Cal. 477. I L. J. 681, 606-607. 

1$) Sheonandan v. King-Eviperoir (1918) ^ Pat. 1 
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28 . And We do furtW ordain that the said High ^ 

of Judicature at Fort William in Bengal/I 
afi^^;ro^?on°of criminal tr^ ^ Court of reference and revision' !i 

from the Criminal Courts sifbject to its 
appelate jurisdiction, and shall have power to hear and 
determine all such cases referred to it by the Sessions 
Judges or by any other Officer now authorized to refer 
cases to the said High Court, and to revise all such cases tried ' 
by any Officer or Court possessing criminal jurisdiction, as 
are now subject to reference to, or revision, by the said High 
Court. 


29 . And We do further ordain that the said High Court 
shall have power to direct the transfer of 
tr°'s!er‘^of“a’^aL from* olio any criniiiial case or appeal from any 
Court to another. « Court to any othcr Court of equal or 

superior jurisdiction, and also direct the preliminary inves- 
tigation or trial of any criminal case by any Officer or Court 
otherwise competent to investigate or try it;" though such 
belongs, in ordinary course, to the jurisdiction of some other 
Officer or Court. 


80 . And We do further ordain that all persons brought 
for trial before the said High Court of 
und«inXnPeSSic’;“" Judicature at Fort William in Bengal, 
either in the exercise of its original juris- 
diction or in the exercise of its jurisdiction as a Court of 
appeal, reference or revision charged with any offence 
for which provision is made by Act No. XLV of 1860, called 
the Indian Penal Code/’ or by any Act amending or exclud- 
ing the said Act, which may have been passed prior to the 
publication of these presents, shall be liable to punishment 
under the said Act or Acts, and not otherwise. 

Exercise of Jurisdiction elsewhere than at the ordinary place of 
sitting of the High Court, 

31 • And We do further ordain that whenever it shall 
appear to the Governor-General in Council 
judgeftmay^beatithorized to pAnvpnient that the jurisdiction and power 

Our Letters Patent, or by the 
^ recited Act vested in the said High Court of Judicature 



Cl#.' 31,32. at Fort William in Bengal, ^touH l^fe exercise^ in any 
place within the jurisdiction of anjr Court now subject 
to the superintendence of the .said High Court, oth^r 
than the usilal place of sitting of ‘tii® said High Court, 
or at several such places by way of circuit, the proceed- 
ings in cases before the said High Court at such place or 
places shall be regulated by any law relating thereto which 
has been or may be made by competent legislative authority 
for India. 

• Admiralty and Vice- Admiralty Jurisdiction, 

82 . And We do further ordain that the said High Court 
of Judicature at Fort William in Bengal, 
shall have and exercise all such civil and 
maritime jurisdiction as may now be exercised by the said 
High Court as a Court of Admiralty or of Vice-Admiralty, 
and also such jurisdiction for the trial and adjudication of 
prize causes, artd other maritime questions arising in India, 
as may now be exercised by the said High Court. 


Admiralty jurisdiction of Supreme Courts. — See cL 2« of the Charter of 
the Calcutta Supremo Court, oL 41 of the Charter of the Madras Supreme Cotirt, and 
ch 63 of the Charter of the Bombay Supreme Court 


Necessaries supplied to a ship. — It wew settled to be the la»w in England that 
prior to the passing of 3 and 4 Viet., c. 65 the Court of Admiralty had no jurisdiction 
in the case of necessaries supplied to a ship, though perhaps it occasionally purported 
to exercise the jurisdiction where not prohibited {t). The same view has obtained 
in India (u ) ; but there is a difference of opinion as to whether the extended power? 
under 3 and 4 Viet., c. 66 and 24 Viot., o. 10, became vested in the Indian High Court 
by virtue of the several Letters Patent (v). Assuming that the High Court in its 
Admiralty jurisdiction had no jurisdiction over claims for maritime necessaries under 
any previous enactment, such jurisdiction would now rest on the Colonial Courts of 
Admiralty Act, 1890, which vests in it the power described in sec. 6 of the Admiralty 
Act, 1801 [24 Viet., c. 10]. The effect of the two Acts is to invest the Indian High Court 
with jurisdiction over claims for necessaries supplied to a ship elsewhere than in the 
port to which the sliip Court belongs, unless it is shown to the satisfaction of the Court 
that at the time of the institution of the suit the owner is dgmioiled in British India 
or Burma {w)* 


(t) The Twq Ellens (1872) 4 P. C. 116; fAs Sen- 

rich Bjom (1886) 11 A. 0. 270. 

(tt) Murray v. itanyford (1842) 1 Paltou 05, 97, 
131 ; The Asia (1868) 5 Bom. 0. <J; 

(u) The%ortugal (187) 6 &ng. B. ^02;. {phe 


, Asia (1868) 6 Bom. H. O. O. 0. 64 ; Bardot 
^ V. jTAa Augusta (1873) 10 Bom. H. C. 110. 
iwy.MadrOs 'Eteain Sav^aapn Co. v. Shalmar 
^ Worhs <19l4) 42 Oal. 85 I«ult for damages 
^ r ■ :for.wr<mgfTii wfiure.] 




88 . We do, further ordain that the said High Courii'^ 33.35. 
• of Judicature at Fort William in Bengal*' 
shall have and exercise criminal jurisdio-* 

^ tion, as may now be exercised*by the said 

High Cou^#s a Court of Admiralty or of Vice-Admiralty, 
or otherwise in connection with maritime matters or matters 
of ^rize;. 

Testamentary and Intestate Jurisdiction. 


; 84 .,r And We do further ordain that the said High Court 
of Judicature at Fort William in •Beneal, 
shall have the like power and authority as 
• ^ that which may now be lawfully exercised 

by t^e said High Courts, except within the limits of the juris- 
diotibn for that purpose of any other High Court established 
by Her Majesty’s Letters Patent, in relation to the granting of 
probates of last wills and testaments, and letters of adminis- 
tration of the goods, chattels, credits, and all other effects 
whatsoever of persons, dying intestate, whether within or 
without the said Bengal Division { a; ), subject to the order of 
the Governor-General in Council, as to the period when the 
said High Court shall cease to exercise testamentary and in- 
testrfre jurisdiction in any place or places beyond the limits of 
the provinces or places for which it was established : Provided 
always that nothing in these Letters Patent contained 
shall interfere with the provisions of any law which has been 
made bj" competent legislative authority for India, by which 
power IS given to any other Court to grant such piobates 
and letters of administration. 


, Ecclesiastical Jurisdiction of Supreme Courts. — See cL 22 of the Charter of 
the Supreme Court of Calcutta, cL 37 of the Charter of the Supremo Court of Madras, 
and oL 47 of the Charter of the Supreme Court of Bombay, 

8^: And We do further ordain that the said High Court 
of Judicature at Fort William in Bengal, 
Matriitooniia jurtodiotion. gjiall have jurisdiction, within the Bengal 

Division of the Presidency of Fort 
William, in matters matrimonial between Our subjects, 

letters of administration of tho goods, 
ohattelfl, credits, and ah other effects what- 
soever of persons dying Intestate whether 

Bombay 

within or without the Presidency of ~- 

t Hadraf 

— ^adra$ and Bombav Letteri Patent, 


(») ** And we do further ordain that the said High 
^ Bombay 

Court of Judicature at— shall have 

Madras 

the like power and authority as that whidh 
may be now lawfully exorcised by the said 
High Court tn relation to the granting of 
probates of last wills and testaments, and 
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36. profe&sing , the Christian religion^ Prh^ide^ that 
^ nothing tlierein contained shall fee hfe^ 'to inteia^pw 
^exercise of any jurisdiction in matted matrirhl^al by any 
Court not Established by Roy,«d Charter within the said 
Presidency lawfully possessed, thereof. 

**Our subjects professing the C^iHstian ^llglon.”— Thei High poiwt has 
no jurisdiction under this clause to grant a decree for restitution unless bot]^ pairiies are 
ChristWa, It has therefore no jurisdictioh undei- this clause to grant siioh a decree 
when the petitioner is a Christian, but the respon^nt is a Pai^ Not is any such Juris- 
diction conferred upon it ill suits for restitution of conjugal ri^his by In^n Divorce 
Act, 1869 (3^). See Indian Divorce Act, s. 4. 

Respondent not within the Presidency* — The High Court has no jurisdic- 
tion to grant a decree for restitution against a respondent who was^absent from the 
Presidency at the time the suit was instituted and remains absent But residence at 
'.date of suit of both spouses, whatever the domicile^ is sufficient to giye jurisdiction in 
iiiits of this nature {z). 

Powers of single Judges and Division Courts. 




36. And We do hereby declare that any function which 
' ’is hereby directed to be performed by the 

Division High Court of Judicature at Fort 
William in Bengal, in the exercise of its 
original or appellate jurisdiction, may be performed by any 
Judge or by any Division Court thereof, appointed or consti- 
tuted for such purpose in pursuance of section One hundred 
and eight of the Government of India Act, 1916 (a) ; and if 
such Division Court is composed of two or mo^ Judges, and 
the JtLdges are divided in opinion as to th^decision to be 
givg|i on any points, such point shall be decided according to. 
the opinion of the majority of the Judges, if there shall be al 
majority ; but if the Judges should be equally divided, thenj 
the opinion of the senior Judge shall prevM, 

Where the Judgres are equally divided.— Whc»^^^ application is made to 
the High Court under s. 196, clause (6), of the Criminal Pcd^^ture Code, to revoke a 
sanction granted by a lower Court or to ^ve a sanction infused by it, ^d the j|idgee 
'"composing the bench hearing the application are ec[uaUy divided in opimon, the case is 
governed by the present clause and not by s. 429 or s. 433 Of that Code (h), 

also n 9 j:e 8 to s. 98 of the Letters Pateht appeal,**. on p;^63 above. 

^ ^ 

jSy-foiirth and Twen^-flfth years of 
li ** hy the Amended Xetters Patent 
ijtaroh iU19. 


dd# V. ^lenora (19X8) 38 
0 Arda^ v. Perozeboye 

I. A* 848. ' . 

(a\ The* words In pnisuance of sectli 
" ^ hmsdSd and eight of ttie Govcar^ 

V, |^5a Act. .were 



(bj J^dpu V. SfHPU <X911) 39 Mad. 760 [P. B J 



Civil PTOcediir^. 
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Zfdr. We do further ordain that it sHall be lawful for c: 

li?^Mon of proceedings— wflHaw ' Court ^of Judicattfte at Fort 
^ dvijt cases, ^ Wilham, m Bengal, from time to time, to? 

a r X- “■^ke rules and orders for the purpose of 

te^almg all pro^edmgs in civil cases which may Be brought 
High Court, including proceedings in Its 
Ad^ralty, Vice- Admiralty, Testamentary. Intestate and 
M^tomomal Jurisdiction, respectively: Provided always 
thaf the said High Court shall be guided in making such rules 
and-orders as far as possible by the provisions of the Code of .. 
Ci'im Procedure, being an Act passed by the Governor-General 
in Council, and being Act No. VlII of 1859, and the provisions 
of any law which has been made, amending or altering the 
same, by competent legislative authority for India. 

88. And We do further ordain that the proceedings in 
_ , ad criminal cases, which shall be brought 
c^minol casc^^^ lings before the said High Court of Judicature at 

William in Bengal, in the exercise of 
its ordinary original cr^nal jurisdiction and also in all other 
criminal cases over which the said High Court had jurisdiction 
iiiii33,ediately before the publication of these presents, shall be 
regulated by the procedure and practice which was in use in 
the^ said High .Court immediately before such publication, 
subject to any law which has been or may be made in rela- 
competent legislative authority for ladia^; 
3»na that the proceedings in all other criminal cases shall be 
regulated by the Code of Criminal Procedure, prescribed by 
;an Act^,passed by the Governor-General in Council, and being 
Act ,No. xxy of 1861, or by such further or other laws in 
, rSation to Criminal procedure as may have been or may be 
made jby such authority as aforesaid. 

Appeals to Privy Council. 

Andr We do further ordain that any person or per- 
sons may appeal to Us, Our heirs and 
successors in Our or Their Privy Council, 
rfti AiUj’ matter not being of criminal jurisdiction from any 
judgment, decree or order of the said High Courts* of 
Jil^oature at Fort William in Bengal made 4n appeal and 
ftt 


39. 


Power to 
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Ci. 39. any final judgment, decree, or order made in the exercise of 
original jmisdiction by Judges of tbe said High Court, or of 
any Divisipn Court, from which an appeal shall not lie to the 
said High Court under the provisions contained in the 16th 
clause of these presents : Provided, in either case, th!at the 
sum or matter at issue is of the amount or value of not less 
than Rupees 10,000, or that such judgment, decree, or order 
shall involve, directly or indirectly, some claim, demand, or 
question to or respecting property amounting to or of the 
value pf not less than Rupees 10,000 ; or from any other final 
judgment, decree or order made either on appeal or otherwise 
• aforesaid, when the said High Court shall declare that the case 
is a fit one for appeal to Us, Our heirs or successors, in Our or 
Their Privy Council. Subject always to such rules and orders 
as are now in force, or may, from time to,, time, be made, 
respecting appeals to Ourselves in Council from the Courts of 
the said Presidency, except so far as the said existing rules 
and orders respectively are here hy varied, and subject also 
to such further rules and orders as We may, with the advice 
of Our Privy Council, hereafter make in that behalf. 

Decisions appealable to the Privy Council. — No appeal lies to His 
Majesty in Counoil under this clause, unless — 


(t) the decision from which an appeal is sought to be preferred amounts to 
a judgment, decree, or order ; 

(n) the decision is o, final one ; and 

{Hi) the decision is passed on appexil, or in the exercise of original jurisdiction. 

^ The decision must amount to a judgment, decree, or order. — No appeal 
lies to the Privy Council from an award made by a High Court on appeal from a District 
Court under s. 54 of the Land Acquisition Act, 1894. Such an award is not a judgment, 
decree or order within the meaning of this clause (c). 

The judgment, decree or order must be final.^ee notes to s. 109 of 

the Code under the head “ Final order,*’ p. 269 above. 


The iinal judgment, decree or order must be one made on appeal or 
In the exercise of original Jurisdiction. — Cl. 10 of the Charter empowers the 
High Court to deal with professional misconduct by suspension or removal. An order 
made under that clause is not in the exercise either of the original or appellate jurisdiction 
of the High Court, and is not therefore appealable to His Majesty in Council {dj. But 
an order made in the exercise of the power of superintendence under s. 15 of the High 


(c) /Special Officer, Salsette v. Doeabhai {X^l'i,) 37 i 
Bom. 606, aflftrmed od app. t P. 0. (1913) 
17 0, , W . N. 421 ; Rangoon Bota- | 
. toung Co, Ld. v. Collector of Rangoon (1913)40 j 
Cal. 21, 39 I. A. 19? ; Manavikraman v. / 
CdtXectof of the Nilgirie (1918) 41 Mad. 043. ' 


{d) An Attorney, in the matter of (1914) 41 Oul. 
734; RjamacMndra v. The President, 
VaHW Aesociation (1914) 39 Mad. 128. 
Q. S.D. V. Qovemment Pleader (1907) 32 1. 
Bom .,106 ; Bir Rishore v. King-Emperor 
(1919) 4 Pat. L. J. 423, 



OF CAL., BOM., AND MAD. Hi6h COUKTS. *18iS9 

Let. Pat [Cal.. Mafl.J 

|CourtB Act (e) [now s. 107 of the Government of India Act, 1916], or in the exerdso Cl«i 39 - 40 . 
[of revisiona) jurisdiction under section 116 of the Code (/), is appealable to the Privy ' V 
[OpnncU. It may here bo stated that cl. 16 of the Letters Patent was amended by the 
I.<©tt6rs Patent of 11th March 1919 by adding into the olaufD certain worda 
^whioh make it clear that no appeal lies to the High Court under that clause from an order 
^made in the exercise of re visional jurisdiction or from an order made in the exercise of 
power of superintendence under s. 107 of the Government of India Act, 1915. 

** Alade on appeal.** An order made by the High Court rejecting an appli- 
cation to a,mend a decree passed by that Court on appeal is not an order “ made on 
appeal” within the meaning of this clause {g); nor is an order made by the High Court 
rejecting an application to review a judgment passed on api>eaT (A). Such an order is not 
an order made on appeal against the judgment sought to bo reviewed ; it “is an order 
in the appeal in which the judgment sought to bo reviewed was given {i). 


40 . And We do further ordain that it shall be lawful for 
the said High Court of J udicature at Fort 
otyTudgmout. mtcriocu- William in Bengal, at its discretion on the 
motion, or if the said High Court be not 
sitting, then for any Judge of the said High Court upon the 
petition of any party who considers himself aggrieved by any 
preliminary or interlocutory judgment, decree, order, or sen- 
tence of the High Court, in any such proceeding as aforesaid, 
not being of criminal jurisdiction, to grant permission to 
such party to appeal against the same to Us, Our heirs and 
successors, in Our or Their Privy Council, subject to the 
same rules, regulations, and limitations, as are herein expresse<l 
respecting appeals from final judgments, decrees, orders and 
sentences. 

Appeal from Interlocutory Judgment. — No appeal lies to the Privy Council 
from an interlocutory judgment or order of a Judge of a High Court until such judgment 
or order has been subjected to an appeal to the High Court under cL 16, except in those 
oases iu which by reason of the number of Judges who have made such order an 
appeal under cl. 16 is given directly to the Privy Council (./). The High Court will not, it 
seems, in the exercise of its discretion under this clause grant leave to appeal to the Privy 
Council upon a mere question of practice, such as an order for inspection of documents(A) 
or an order refusing the appointment of a receiver iu a suit (Z). But an order made 
by the High Court of Bombay under cl. 13 of the l.A)tters Patent transferring to itself a 
suit from the Court of the Resident at Aden raises a question of jurisdiction, as distin- 
guished from practice, and leave may be granted from such an order to appeal to tho 
Privy Council (m). 


' Uy Hurdeo v. Oridhari (1874) 13 Bong. B. ii 103. 

But see Sunder Koer v. ChandiBhwar 
(1003) 30 Cal. 679, at pp. 681-682, ^ 

(/) Storeta/TU of Stats v. British India Steam N (iv\- 
aation Co. (1911) 13 Cal. L. J. 

. ((f) Sunder Koer v. Chandishtvar (1903) 30 Cal. 
679. 

(A) Soudamonee v. Maharaj Dheraj (1866) 6 W. 


B. [MIsc. B..] 102. 

«) Rajah Enact v. Ranes Rowshun (1868) 10 
W. B. IF. B.l 1, at pp. 2-3. 

(j) Sonhai v. Ahmedbhai (1871) 0 Bom. H. 0. 398. 

(k) Sonbai v. Ahmedbhai (1871) 9 Bom. H. C. 898. 
Id Chundi Dull V. Pudmanand (1895) 22 Cal. 92S. 
(m) Munieipai Officer, Aden v, Abdul Karim (1904) 

28 Bora. 2P2 
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CIS. 41 -43. 41. And We do further ordain that, from any judgment, 

order or sentence of the said High Court 
^Appeal In criminal cases, Ju(iicature at Fort Williaru in Bengal, 
® made in the exercise of original criminal 

jurisdiction, or in any criminal case where any point or points 
of law have been reserved for the opinion of the said High 
Court in manner hereinbefore provided, by any Court which 
has exercised original jurisdiction, it shall be lawful for the 
persons aggrieved by such judgment, order, or sentence to 
appeal to Us, Our heirs or successors in Council, provided the 
said High Court shall declare that the case is a fit one for such 
appeal and under such conditions as the said High Court may 
establish or require, subject always to such rules and orders 
as We may, with the advice of Our Privy Council, hereafter 
make in that behalf. 

42. And We do further ordain that in all cases of appeal 
made from any judgment, order, sentence, 
B-uie afl to tranamiasiofi of or decree of the Said B!igh Court of J udi- 
rcume^tr“““ cature at Fort William in Bengal, to Us, 

Our heirs or successors, in Our or Their 
Privy Council a true and correct copy of all evidence, proceed- 
ings, judgments, decrees, and orders had or made in such cases 
appealed, so far as the same have relation to the matters of 
appeal, such copies to be certified under the seal of the 
said High Court, and that the said HighCourt shall also certify 
and transmit to Us, Our heirs and successors in Our or Their 
Privy Council, a copy of the reasons given by the Judges of 
such Court, or by any such Judges, for or against the judg- 
ment or determination appealed against. 


And We do further ordain that the said High Court shall, 
in all cases of appeal to Us,Our heirs or successors, conform to 
and execute or cause to be executed, such judgment and orders 
as We, Our heirs or successors in Our or Their Privy Council, 
shall think fit to make in the premises in such manner as any 
original judgment, decree or decretal orders, or other order or 
rule of the said High Court should or might have been executed. 


Galls for Records, c&c., hy the Oovcrnmervt. 

48. And it is Our further will and 
roS'Sttim'bom ^erameS pleasuTe that the s^d High Coiirt of 
forreooKta, *o. Judicature at Fort W^||im in Bengal shall 
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comply with such requisitions as may be made by the 43, 44. 
Government for records, returns, and statements iu such 
form and manner as such Government may deem proper. 

44 . And We do further ordain and declare that all the 
provisions of these Our Letters Patent are 

Powers of the Indian Legis- subject to the legislative powers of the 
latureprcBervod. Govemor- General in Legislative Council, 

and also of the Governor-General in 
Council under section seventy-one of the Government of India 
Act, 1915, and also of the Governor-General in oases of 
emergency under section seventy-two of that Act and may 
be in all respects amended and altered thereby. 


Alterations In this clause. — This clause was substituted for the original clause 
44 by the AmendiD^ Letters Patent of 11th March 1919. The material alteration 
oonsists in substituting the words “powers of the Governor-General in Legislative 
Council and also of the Governor-General in Council ” for the words “ powers of the 
Gk)vemor-General in Council.” 


Legislative powers of the Governor-Qeneral in Council. — The powers of 
the Governor-General in Council to ftiako laws are derived from the Indian Councils 
Act of 1861 (24 and 26 Viet., c. 67). By see. 22 of that Act the Governor-General in 
Council is given power to make laws in the manner provided, including power to repeal 
or amend existing laws, and including the making of laws for all Courts of justice and 
for all persons whatever, British or Mative, foieigners or others. But a proviso to 
that section enacts that there is to be no power to repeal or in any way affect any 
Act passed in the same session of Parliament with the Indian Councils Act. The High 
epurts Act of 1861 (24 and 25 Viet., c. 104) is such an Act, and the Governor-General 
in Council therefore has no power to alter its provisions, unless such power is expressly 
given by the Act itself. Thus the Governor-General in Council hp-s no power to 
alter the provisions of that Act as to the qualifications of the judges of the 
BOigh Courts (sec. 3), or the provisions of sec. 15 thereof giving the High Courts 
superintendenoe over the Courts which arc subject to its appellate jurisdiction (^?), 
But the Governor-Gteneral in Council has power to remove any place or 
territory from the jurisdiction of a High Court, the reason being that such power is 
distinotly recognized by sec. 9 of the said Act, and it is also consistent with the Letters 
Patent (oL 44) as required by the said sec. 9 (o). 


Further, there is a proviso to sec. 22 of the Indian Councils Act, which enacts that 
there is to be no power to repeal or in any way affect any provision of the Government 
of India Act of 1858. See. 66 of the latter Act provides that all persons shall have and 
take the same suits, remedies and proceedings against the Secretary of State iot India 
In Council as they could have done against the East India Company. Before the Govern- 
ment of India Aot, 1868, a British subject could sue the East India Company to determine ^ 
■W dalm to any right overland. The Governor-General in Coimoa hae therefore no 



V. Mean ^874) 14 Be^v L. B. 106, 112. 
V, Bwrah (1879 4^- 172, 177-179 


6 I. A. 178 ; Jamee Currie, in the matter of 
(1896) 21 Bom. 405, 409-410. 
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Cls. 44 45. under the Indian Councils Act to pass an Act taking away th<^ right of a British 
subject to sue the Secretary of State in a Civil Court to determine his claim to any right 
over land (p). See now the Government of India Act, 1915, s. 106 (2), 

% 

45. And it is Our further will and pleasure that these 
Letters Patent shall be published by the 
Provisions of former Lettors Govemor-Geueral iu Council,' and shall 

Patent inconsistent with these . . • p i j.!.. 

Letters Patent to be void. coHie into Operation irom and alter tne 
date of such publication ; and that from 
and after the date on which effect shall have been given 
to them, so much of the aforesaid Letters Patent grant- 
ed by His Majesty, King George The Third, as was not 
revoked or determined by the said Letters Patent of the 
fourteenth of May, one thousand eight hundred and sixty-two, 
and is inconsistent with these Letters Patent, shall cease, 
determine and be utterly void, to all intents “and purposes 
whatsoever. 

In Witness thereof We have caused these Our Letters to, 
be made Patent. Witness Ourself at Westminster, the twenty- 
eighth day of December, in the twenty-ninth year of Our reign. 

(Sd.) C. KOMILLY. 


(p) Secretary of State v. Moment (1912) 40 I, A, 48. 



Letters Patent for the High Court of Allahabad. 


{March 17, 1866.) 


^ [The two first paragraphs of the Preamble are similar to those of the Calcutta Let- 
ters Patent of 1866.] 


Cl8. 1, 2. 


■ And whereas it is further declared by the said recited Act that it shall bo lawful 
for Us by Letters Patent, to erect, and establish a High (^oiirt of .ludicaturo in and for 
any portion of the territories, within Her Majesty’s dominions in India, not included 
within the limits of the local jurisdiction of another High Court, to consist of a Chief 
Justice and such number of other Judges, ^vith such qualibcations os were by the same 
Act required in persons to be appointed to the High Courts, cstablislied at the said Pre- 
sidencies, as We from time to time might think tit andajipoint; and that, subject to the 
directions of the LettersPatent, all the provisions of tlio said recited Act, relative to High 
Courts and to the Chief Justice and otlier .fudges of such Courts and to the Governor- 
General or Governor of the Presidency, in which such High Courts wore established 
shall, as far as ciroifmstances may permit, be applicable to any now High Court which 
may be established in the said territories, and to the Chief .Tustico and other Judges 
thereof, and to the persons administering the (Government of the ^id territories ; 

* And whereas We did upon full consideration of the premises, tliink fit to erect and 
establish, and by Our I^etters Patent^ under the Great Seal of the United Kingdom of 
(^reat Britain and Ireland, bearing date at Westminster the fourteenth day of May , in the 
twenty-fifth year of Our reign, in the year of Our Lord one thousand eight hundred and 
sixty-two, did accordingly, for Us, Our heirs and successors, erect and establish at Port 
William in Bengal, for the Bengal Division of the Presidency of Fort William, aforesaid, 
a High Court of Judicature which should bo called the High Court of Judicature at Fort 
William in Bengal, and did thereby constitute the said Court to be a Court of Record : 


I. Now know ye that We, upon full consideration of the premises and of Our 
special grace, certain knowledge, and mere motion, have 
Bstobltehment ot High thought fit to erect and estahUah, and by thosf, presents We 
Court lor the North-Weetem accordingly, for Us, Our heirs and successors, erect and 
establish, for the North-Western Provinces of the Presidency 
of Fort William aforesaid, a High Court of Judicature, which shall be caUed the High 
Court of Judicature, for the North-Western Provinces, and Wo do hereby constitute the 

said Court to bo a Court of Record. 


CJonstltutlon and first 
Judges of the High Court. 


a. And We do hereby appoint and ordain that the High Court of Judicature for 
the North-Western Provinces shaU, until further or other 
provisions shaU be made by Us, or Our heirs and successors, 
in that behalf, in accordance with the said recited Act, 
oonsiat of a Chief Justice and five Judges, the first Chief 

Morgan, Esquire, and the five Judges being Alexander Ross, Esquire, W^m Ed^^ 

W^m Roberts. Esquire, Francis Boyle 
-Tranor, Baquiie. being respectively qualified as in the e«id Act is declared. 

arisen as to the vaUdity oi the appomtment ot a swwt piuim t ^ 



i064-' 

l^. Pat. [AU.]. 

ClS* 2*‘15« olatises 1 and 2 it was quite competent to the Crowq to appoint a eixtih puisne jud^ (q). 
See High Courts Act, 1861, s. 16.] 

3« And We do ordain that the Chief Justice and every Judge of the said High 
_ , ^ ^ Court of Judicature, for the North-Western ProvinoeT*pre- 

Judges. viously to entermg upon the execution of the duties of his 

office, shall make and subscribe the following declaration 
before such authority or person as the Governor- General in Council may commission to 
receive it : — 

*‘I, A. B,f appointed Chief Justice [or a Judge] of the High Court of Judicature 
for the North-Western Provinces, do solemnly declare that I will faithfully pe^orm the 
duties of my office to the best of my ability, knowledge and judgment.** 

4*8. •[These clauses are similar to clauses 6 to 10 of the Calcutta letters Patent 
of 1865.] 


Civil Jurisdiction of the High Court. 

9. And we do further ordain that the said High Court of Judicature, for the North- 
Western Provinces, shall have power ^ remove and to .try 
jurisdicthm”^^^ original civil determine, as a Court of extraortoary original juris- 

diction, any suit being or falling within the jurisdiction of 
any Court subject superintendence, when the said High Court shall think proper 
to do so, either on the agreement of the parties to that effect, or for purpose of justice, 
the reasons for so doing being recorded on the proceedings of the said High Court. 

Original jurisdiction. — Note that the High Court of Allahabad does not possess 
Ordinary original civil jurisdiction.] 

10*11. [These clauses are similar to clauses 16 and 16 of the Calcutta Letters 
Patent of 1865,] 

I a. And We do further ordain that the said High Court of Judicature, for the 
North-Western Provinces, shall have the like power and 
nn^^unatlca^ ^ infants authority with respect to the persons and estates of infants; 

idiots, and lunatics within the North-Western Provinces, as 
that which is exercised in the Bengal Division of the Presidency of Port William, by 
the High Court of Judicature at Fort William in Bengal, but subject to the provisions of 
any laws or regulations now in force. 

■3" *4- [These clauses are similar to clauses 20 and 21 of the Calcutta Letters 
Patent of 1865.] 

Crimimil Jurisdiction. 

15. And We do further ordain that the said High Court of Judicature, for the 
North-Western Provinces, shalll have ordinary original 
criminal jurisdiction in respect of all such persons within the 
soidProvinces as the High Court of Judicature at Port William 
in Bengal, shall have criminal jurisdiction over at the date of the..publioation of these 
presents ; and the criminal jurisdiction of the said laat^mentioned High Court over such 
persons shall cease at such date ; Provided, navertlieleBS> that oiiminal proceedings 

(ff) Bmpsror v. Qhats (lOi.4) S6 
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"Which shall such date have been commenced in the said last-mentioned High 15-28^ 

shall continue as if these presents had not been issued. > 

1 6 . And We do further ordain that the said High Court of Judicature, for ,t^' 

North-Weatom Provinces, in the exerqiso of its ordihWW 
Jurisdiction as persons. original criminal jurisdiction, shall be empowered to try #U 

persons broug&t before it in due course of law. 


1 7 . And We do further ordain that the said High Court of Judicature, for the 

North-Western Provinces, shall have extraordinary original^ 
orSlrSuhnisdiction!^**^^* criminal jurisdiction over all persons residing in places within 

. the jurisdiction of any Court ]|jow subject to the superin- 

tendence of the Sudder Nizamut Adawlut.and shall have authority to try at its discretion 
any such persons brought before it on charges preferred by any MagisCrate or other 
officer specially empowered by the Government in that behalf, 
t 

18. [This clause is similar to clause 25 of the Calcutta Letters Patent of 1806.] 


19 . And We do further ordain that, on such point or points of law being so reserved 
• as aforesaid, the said High Court shall have full power and 

^ ^ ^ ^ , authority to review the case, or sucli part of it as may be 

High Court to review cases *' 

on points of law reserved by necessary, and finally determine such point or points 01 law, 
Hlgh^C^urtsf thereupon to alter the seniencS^ l^assed by the Court of 
original jurisdiction, and to pass such judginont and sentence 
as to the said High Court shall seem right. 


JO. And We do further ordain that the said High Court of Judicature, for the 
North- Western Provinces, shall be a C^ourt of Appeal from 
Oo^^in^he^^ovto^^''^^ Criminal Courts of the said Provinces, and from all other 

Courts from which there is now an appeal to the Court of 
Sudder Nizamut Adawlut for tho said Provinces, and shall exercise appellate jurisdie* 
tion in such cases as are subject to appeal to the said Court of Sudder Adawlut by 
virtue of any law now in force. 


J I . And We do further ordain that the said High Court shall be a Court of reference 
and revision from the Criminal Courts subject to its appellate 

Hearing of roforred caaes jurisdiction, and shall have power to hoar and determine 
and revision of criminal trials. such cases referred to it by the Session J udgos or by any 
other Officers now authorized to refer, cases to tho Court 
of Sudder Nizamut Adawlut of the North-Western Provinces, and to revise aU such 
'oaaes tried by any Officer or Court possessing criminal jurisdiction, as are now subject 
to reference or to revision by the said Court of Sudder Nizamut Adawlut. 


aa. And We do further ordain that the said High Court shall have power to direct 
the transfer of any criminal case or appeal from any Court 
“ ' Hteh^Tourt may direct the to any other Court of equal op superior jurisdiction, and 
O^Sre^t^LSSer'”” also to direct the preliminary investigations or trial of any 

oriminal case by any Officer or Court otherwise competent 

to investigate or try it, though enoh case belongs in ordinary course to the jurisdiction 
of some other Officer or Court. 


J3* 


[This clause is similar to clause 29 of the Calcutta Letters Patent of 1805.] 
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Let. Pat. [All.]. 

Cl$. 24-29. Exercise of Jurisdiction elsewhere^ tTian at the ordina/ry place of siUing of the 

High Court. , 

34 . And We do further ordain that whenever it shall appear to tlie lieutenant - 


Judges may be aulfcorized North- Weatom Provinces, : subject to the 

any plac^ by way of control of the Governor- General in Council, convenient that 


idge 

to Bit In 

circuit or special commission. 


the jurisdiction and power by these Our Bietters Patent, 
or by the recited act, vested in the said High Court, should be exercised in 
any place wfthin the jurisdiction of any Court now subject to the superintendence 
of any Sudder Dewany Adawlut or the Sudder Nizamut Adawlut of the North- 
Western Provinces, other than the usual places of sitting of the said High Court, or at 
several such places by wa^ of circuit, the proceedings in cases before the said High 
Court, at such place or places, shall bo regulated by any law relating thereto which 
has been or rftay be made by competent legislative authority for India. 

Testamentary and Intestate Jurisdiction, 

25 . And We do further ordain that the said High Court of Judicature for the North- 
Western Provinces, shall have the like power and authority 
as that which is now lawfully exercised within the said Pro- 
vinces, by the said High Court of Judicature at Fort William 
in Bengal, in relation to the granting of probates of last wills and testaments, and let- 
ters of administration q| the goods, chattels, credits, and all other effects whatsoever of 
persons dying intestate^ and that the jurisdiction of the said last-mentioned High Court 
in relation hereto shall cease fron the date of the publication of these presents ; Provi- 
ded always that any proceedings already commenced in relation to any of the matters 
aforesaid in the said last- mentioned High Court shall continue as if these presents had 
not been issued : Provided also that nothing in these Letters Patent contained shall 
interfere with the provisions of any law which has been made by competent legislative 
authority for India, by which x^ower is given to any other Court to grant such probates 
and letters of administration. 

26-37, [These clauses correspond with clauses 36 and 36 of the Calcutta Letters 
Patent of 1866.1 


Testamentary and lut<jabate 
jurisdiction. 


Civil Procedure. 

28. And We do further ordain that it shall be lawful for the said High Court of 

Judicature for the North-Western Provinces from time to 
Keguintion of proceedings. time to make rules and orders for the purpose of adapting 
as far as possible the provisions of the Code of Civil 
Procedure, being an Act passed by the Governor-General in Council and being Act 
No. VIII of 1869, and the provisions of any law which has been or may be made, amend- 
ing or altering the same, by competent legislative authority for India, to all proceedings 
in its testamentary, intestate, and matrimonial jurisdiction respectively. 

Criminal Procedure. 

29 . And We do further ordain that the proceedings in all criminal oases which 
shall be brought before the said High Court, in the exercise of its ordinary original 

criminal jurisdiction, shall be regulated by the procedure 
Eegulatlon of proceedings, and pracldce which wsks in tusie in the High Court of 
Judicature for Fort William in !^ngal, inilhiediately before 
the publication of these presents, subject to any law whii^ been or may be made 
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Let, 

in relation th^to by competent legislative authority ior India; and that the w^l8.29-3S.' 
ceedings in all other criminal cases shall be regulated by the Code of Criminal 
ceduro, prescribed by an Act passed by the Governor-General in Council, and 
Act No. XXV of 1861, or by such further or other laws in relation to criminal pro60» 
dure as may have been or may be made by such authority as aforosaift. 


; 

V.'* 


Appeals to Privy OourtcU, 

* r 

30. And We do further ordain that any person or persons may appeal to us, Our 
Power to appeal successors, in Our or Their Privy Council, in any 

matter not being of criminal jurisdiction, from any final 
judgment, decree , or order of the said High Court of Judicature for the North-Western 
Provinces, made on appeal, and from any final judgment, dicree, or order made in the 
exercise of original jurisdiction by the Judges of the said High Court, or of any Division 
Court, from which an appeal shall not lie to the said High Court under the provision 
contained in the 10th Clause of these presents ; Provided, in either ease, that the sum 
or matter at issue is of amount or value of not less than 10,000 rupees, or that 
such judgment, decree, or order shall involve, directly or indirectly, some claim, demand 
or question to or respecting property amounting to, or of the value of not less than 
10,000 rupees ; or fiom any other final judgment, decree or order made either on appeal 
or otherwise as aforesaid when the said High Court shall declare that the case is a fit 
one for appeal to Us, Our heirs or successors in Our or Their Privy Council : subject 
always to such rules and orders as are now in force, or may from time b"* time be made 
respecting appeals to Ourselves in Council from the Courts of the^said Provinces, except 
so far as the- said existing rules and ordei’s, respectively, are hereby varied and subject 
also to such further rules and orders, as we may, with the advice of our Privy Council^ 
hereafter make in that behalf. 


3^1 33» 34» 35* [These clauses are similar to clauses 40, 41, 43, 43 and 44 
of the Calcutta Letters Patent of 1865.] 


By Warrant under the Queen’s Sign Manual. 

(Sd.) C. ROmLY. 
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Letter.s Patent for the Hisfh Court of Patiiti. 

{February 9 , 1916 .) 

Gborobj the by the Grace of God, of the United Kingdoxn of Great Britain 

and Ireland, and of the Britisl^ Dominiona beyond the Seae, 
. Recital of Act 24 and 26 King, Defender of the Faith, Emperor of Ihdia To all to 
V^ict., c. 104. whom these Presents shall come, greeting : Whereas 

by an Act of Parliament passed in the Twenty-fourth and 
Twenty -fifth Years of the Reign of Her late Majesty Queen Victoria, and called the 
In dia n High Courts Act, 1861, it was, amongst other things, enacted, by section one, 
that it should be lawful for Jlor Majesty, by Letters Patent under the Great Seal of the 
United K.ingdom, to erect and establish a High Court of Judicature at Fort William 
in Bengal, fo^ the Bengal Division of the Presidency of Fort William ; 

and, by section two, that such High Court should consist of a Chief Justice and as 
many Judges, not exceeding fifteen, as Her Majesty might, from time to time, think 
fit to appoint, who should be selected from among persons qualified as in the said Act 
was declared ; 

and, by section eight, that ui)on the establishment of such HigM' Court as aforesaid 
the Supreme Court and the Court of Sadr Diwani Adalat and Sadr Nizamat Adalat at 
Calcutta, in the said Presidency, should be abolished ; 

and, by section n^e, that the High Court of Judicature so to be established should' 
have and exercise all such civil, criminal, admiralty, and vice -admiralty, testamentary, 
intestate and matrimonial jurisdiction, original and** appellate, and all sudb powers and 
authority for and in relation to the administration of justice in the said Presidency, 
as Her Majesty might by such Letters Patent as aforesaid grant and direct, subject, 
however, to such directions and limitations, as to the exercise of original civil and cri- 
minal jurisdiction beyond the limits of the Presidency town, aa might be prescribed 
thereby ; and that, save as by such Letters Patent might be otherwise directed, and 
subject and without prejudice to the legislative powers in relation to the matters afore- 
said of the Governor-General of India in Coimcil, the High Court so to be established 
should have and exorcise all jurisdiction, and every power and authority whatsoever 
in any manner vested in any of the Courts in the same Presidency abolished imder the 
said Act at the time of the abolition of such last-mentioned Courts ; 

And whereas it was further declared by section sixteen of the said recited Act that 
it should be lawful for Us by Letters Patent to erect and establish a High Cou^ 
of Judicature in and for any portion of territories within Our Dominions in India, not 
included within the limits of the local jurisdiction of another High Court, to consist of a 
Chief Justice and such number of other Judges, with such qualifications as were by the 
same Act required in persons to be appointed to the High Courts established at the Presi- 
dencies of Fort William in Bengal, of Madras, and of Bombay, as We from time to time 
might think fit and appoint ; and that it should be lawful for Us, by such Letters Patent, 
to confer on any new High Court which might be so established. any such jurisdiction, 
powers and authority as under the same Act was authorized to be conferred on or would 
become vested in the High Court established in any of the sai^ .^Presidencies ; and that 
subject to the directions of the Letters Patent, all the prOviifiOns of the said recited 
Act relative to High Courts and to the Chief Justioe and otl^ Judges of suoh Courts, 
and to the Governor-General or €k>vemor of the Precidexi^oy^" which |0|toh High Courts 
were estaWahed, should, as fa^ as ciroumatanoes might be appu^ble to any new 

High Court which might be established in the said^ to the Justiice 
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Let. pi||>{Patna. 


ad other Jud^ thereof, and to the persons administering the Government of 01^1? 
lid tei^tories : . ,y 

And whereas, upon full consideration of the premises, Her late Majesty Queeti ^ 
Victoria, by I^rettors Patent under the Great geal of the United \ 
of establijh^nt of Kiimdom of Great Britain and Ireland, bearing date at 
ad Allahabad. Westmmster the Fourteenth day of May, m the Twenty*, 

fifth Year of Her Reign, in the Year of Our Lord One thoua* 
ad eight hundred and sixty-two, did erect and establish a High Court of Judicature 
Fort William in Bengal for the Bengal Division of the Presidency of Fort WiUiem 
ioresaid, and did constitute that Court to be a Court of Record. 

I And whereas Her late Majesty Queen Victoria, by Lettgrs l^atont imder the Great 
^seal of the United Kingdom of Great Britain and Ireland, bearing date at Westminster 
'the Twenty-eighth day of December in the Twenty -ninth Year of Her Reign, in 
the Year of Our Lord One thousand eight hundred and sixty-five, did revoke the said 
Letters Patent bearing date the Fourteenth day of May in the Year of Our Lord one 
thousand eight hundred and sixty-two, but notwithstanding that revocation did 
continue the said High Court of Judicature at Fort William in Bengal and declared 
that the Court should continue to be a Court of Record : 

And whereas, upon full consideration of the premises. Her late Majesty Queen 
Victoria, by Letters Patent under the Great Seal of the United Kingdom of Great 
Britain and Ireland, bearing date at Westminster the Seventeenth day of March, in 
the Twenty-ninth year of Her Reign, in the Year of Our Lord One thousand eight 
hundred and sixty-six, did erect a^d establish a High Court of Judicature for the 
North-Western Provinces, which said Court is situated at Allahabad in the Province of 
Agra and is now called the High Court of Judicature at Allahabad, and did constitute 
that Court to be a Court of Record : 


And whereas by an Act of Parliament passed in the First and Second Years of Our 
Becital of Act 1 & 2 Geo. Reign, and called the Indian High Courts Act, 1911, it wa| 
6, c. 18. enacted, amongst other things, by section one, that the 

maximum number of Judges of a High Court of Judicature in India, including the Chief 
Justice, should be twenty ; 

and, by section two, that Our power under section sixteen of the Indian High 
Courts Act, 1861, might bo exercised from time to time and that a High Court might 
be established under the said section sixteen in any portion of the territories within 
Our Dominions in India, whether or not included within the limits of the local j uris- 
diction of another High Court ; and that, where such a High Court was established 
in any part of such territories included ■within the limits of the local jurisdiction 
Of another High Court, it should be lawful for Us by Letters Patent to alter the 
local jurisdiction of that other High Court, and to make such incidental, consequen- 
tial and supplemental provisions as might appear to be necessary by reason of the 
alteration of those limits : 


And whoreM the said Tudjan High Courts Acts, 1861 and 1911, have been repealed 
and re-enacted by an Act of Parliament passed in the Fifth 
of Act 5 A 6 Geo. Years of Our Reign, and called the Government 

of India Act, 1916 ; 

And whereas certain territories formerly subject to and included within the limits of 
; " " ' ' the Presidenoy of Fort William in Bengal were by proclam. 

Ation made by the Governor-General of India on the 
•jeventy-second day of March in the Year of Our I*ord One 


^ tlm of Bibar and Orissa. 
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[Patna]« 

thousand nine hundred and twelve, oonstitutied a separate Provih)!^, called the 
Province of Bihar and Orissa, and are now governed by a lieutetfent-Govefnor in 
Council. 

I. Now knoW ye that We, upon full consideration of the premises, and of Our 
special grace, certain knowledge, and mere motion, have 
l^bli^ent of High thought fit to erect and establish, and by these presents 
^ We do accordingly for Us, Our Heirs and Successors, erect 

and establish, for the Province of Bihar and Orissa aforesaid, with effect from the date 
of the publication of these presents in the Bihar and Orissa Gazette, a High Court of 
Judicature, which shall be called the High Court of Judicature at Patna, and We do 
hereby constitute the said Court to be a Court of Record. 


2. And Wo do hereby appoint and ordain that the High Court of Judicature at 

Patna shall, until further or other provision be made by 

Constitution and first or Our Heirs and Successors, in that behalf in accordance 
Judges of the High Court. ^ 

with section One hundred and one of the said recited 

Gkivemment of India Act, 1916, consist of a Chief Justice and six other Judges, the 
fijst Chief Justice being Sir Edward Maynard Des Champs Chami^, Knight, and the 
six other Judges being Saiyid Shurf-ud-din, Esquire, Edmund Pelly Chapman, 
Esquire, Basanta Kumar Mullick, Esquire, Francis Reginald Roe, Esquire, the 
Honourable Cecil Atkinson, and Jowala Peraad, Esquire, being respectively qualified as 
in the said Act is declared. 


3. And Wo do hereby ordain that the Chief Justice and every other Judge of the 
High Court of Judicature at Patna, previously to entering 
Declaration to be made by execution of the duties of his office, shall make 

and subscribe the following declaration before such authority 
t»r person as the Lieutenant-Governor in Council may commission to receive it : — 

“I, A. B,, appointed Chief Justice [or a Judge] of the High Court of Judicature 
at Patna, do solemnly declare that I will faithfully perform the duties of my office 
to the best of my ability, knowledge and judgment.’* 


4. And We do hereby grant, ordain and appoint that the High Court of Judi- 
cature at Patna shall have and use os occasion may require, 
a seal bearing a device and impression of Our Royal arms, 
within an exergue or label surrounding the same, with this 
inscription, ** The Seal of the High Court at Patna.’* And 
We do further grant, ordain and appoint that the said 
seal shall be delivered to and kept in the custody of 
the Chief Justice, and in cose of vacancy of the office of Chief Justice, or during 
any absence of the Chief Justice, the same shall be delivered over and kept in the 
custody of the person appointed to act as Chief Justice under the provisions of 
section One hundred and five of the Government of India ■ Act, 1816 ; and 
We do further grant, ordain and appoint that, whensciever the office of Chief 
Justice or of the Judge to whom the custody of the said seal be committed 
is vacant, the said High Court shall be, and is hereby, authorised apd empowered to 
demand, seize and take the said seal from any pawofi V persons whomsoever, by 
what ways and means soever the same may have come to h^^jher or their ^^ssession. 
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A And We'4p hereby further grant, ordain and appoint that all writs, sui^ipto. 5 "8. 
vf- mouses, precepts, rules, orders and other mandatOjy;> 

C&.™, and^M process to be used, issued or awarded by the High Oot^;; 
jealr of Judicature at Patna shall run and bj in the name aattd^ 

style of Us, or of Our heirs and successors, and shall be 
sealed with the seal of the said High Court. 


6. And We do hereby authorize and empower the Chief Justice of the High 
^ Court of Judicature at Patna from time to time, as 

Appointment of offices. occasion may require, and subject to any rules and restric- 
tions which may be prescribed from time to time by the 
Lieutenant-Governor i n Council, to appoint so many and clerks and other minis- 
terial officers as may be found necessary for the administration oj justice and 
the due execution of all the powers and authorities granted and committed to the 
said High Court by these Our Letters Patent. And Wo do hereby ordain that 
every such appointment shall bo forthwith submitted to the approval of the Lieu- 
tenant-Governor in Council and shall be either confirmed or disallowed by the Lieu- 
tenant-Governor in CounciL And it is Our further will and pleasure, and Wo do 
hereby, for Us, <juT heirs and successors, give, grant, direct and ap]>oint, that aU and 
every the officers and clerks to be appointed as aforesaid shall have and receive 
respectively such reasonable salaries as the Chief Justice may, from time to time, 
appoint for each office and place respectively and as the Lieutenant-Governor in 
Coimcil subject to the control of the Governor-General in Uouncil, may approve 
of; Provided always, and it is Oiy: will and pleasure, that all and every tlie officers 
and dork to be appointed as aforesaid shall be resident within the limits of tlie juris- 
diction of the said Court, so long as they hold their respective offices ; but this 
proviso shall not interfere with or prejudice the right of any officer or clerk to avail 
himself of leave of absence under any rules prescribed from time to time by the 
Governor-General in Council, and to absent himself from the said limits during the 
term of such leave in accordance with the said rules. 


Admission of Advocate^ Vakils and Attorneys. 

7. And We do hereby authorize and empower the High Court of Judicature at 
Powers of High Court In Patna to approve ‘admit and enrol such and so many 

admitting Advocates, Val^s Advocates, Vakils and Attorneys, as to the said High Court 
may seem meet ; and such Advocates, Vakils and Attorneys 
shall be and are hereby authorized to appear for the suitors of the said High Court 
and to plead or to act, or to plead and act, for the said suitors, according as the said 
High Court may by its rules and directions determine, and subject to such rules 
and directions. 

8. And We do hereby ordain that the High Court of Judicature at Patna shall 

have power to make rules from time to time for the quali- 
Powers of High Court In fioation and admission of proper persons to bo Advocates, 
Vakils and Attomeys-at-law of the «aid High Court* 
yohils and Attorneys. ahall be empowered to remove or to susiicnd from 

practice, on reasonable cause, the said AdvocaUis, Vakils 
or Attomeys-at-law ; and no person whatsoever but such Advocates, Vakils or 
Attorneys shall be allowed to act or to plead for, or on behalf of, any suitor in the 
Said High Court, except that any suitor shall be allowed to appear, plead or act on 
his own behalf, or behalf of a co-suitor. 
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OivU Jurisdiction of the High Court ^ 

9. And We do further ordain that the High Court of Jud^o$i^itire at Patna 

ehall have power to remove, and to try and./i®termine, as a 

Extraordinary original civil Court of extraordinary original juriadiotion any auit 
Jurisdiction. • being or falling within the jurisdiotioil 0f any Court 

subjeot to its superintendence, when the said High Court may thihk proper to do so, 
either on the agreement of the parties to that effect, Or for purposes of justice, the 
reasons for so doing being recorded on the proceedings of the said High Court. 

10. And We do further ordain that an appeal shall lie to the High Court of 

Judicature at Patna from the judgment (not being an order 

Appeal to the High Court the exercise of revisional jurisdiction in a case 

from Judges of the Court. ^ i, , ^ j 

which has been called for by the said Court, and not being 

a sentence or order passed or made in the exercise of criminal jurisdiction) of one 
Judge of the said High Court, or of one Judge of any Division Court constituted 
in pursuance cf section One hundred and eight of the Government of I n dia Act, 1915, 
and that an appeal shall also lie to the said High Court from the judgment (not being 
an order or sentence as aforesaid) of two or more Judges of the said High Court, or 
of any such Division Court wherever such Judges are equally divid^ in opinion and 
do not amount in number to a majority of the whole of the Judges of the said High 
Court at the time being ; but that the right of appeal from other judgments of Judges 
of the said High Court, or of any such Division Court, in such case shall be to Us, 
Our heirs or successors, tin Our or their Privy Council, as hereinafter provided. 

And We do further ordain that the High Qpprt of Judicature at Patna shall be 
a Court of Appeal from the Gvil CJourte of the Province 
Appeal from other Civil of Bihar and Orissa and from all other Courts subject to 
its superintendence, and shall exercise appellate jurisdiotion 
in such oases as were, immediately before the date of the 
publication of these presents, subject to appeal to the High Court of Judicature at Fort 
William in Bengal by virtue of any law then in force, or as may after that date be 
declared subject to appeal to the High Court of Judicature at Patna by any law made 
by competent legislative authority for India. 

12. And We do further ordain that the High Court of Judicature at Patna shall 
have the like power and authority with respect to the persons 

Jurisdiction os to Infants ^ estates of infants, idiots and lunatics within the Province 
and Lunatics. 

of Bihar and Orissa as that which was vested in the High 
Court of Judicature at Fort William in Bengal immediately before the publication of 

these presents. , . » ^ 

Law to be administered by the High Court, 


11 . 


Courts in the Province of 
Bihar and Orissa. 


13. And We do further ordain that, with respect to the law or equity to be 

applied to each ease coming before the High Court of Judi- 
^“^Straortoary oature at Patna in the exercise of its extraordinary original 
original civil Jurisdiction. jurisdiction, such law or equity shall, imtil otherwise 

provided, be the law or equity which would have been 
applied to such case by any local Court having jurisdiction therein. 

14. And We do further ordain that, with respect to the or equity and rule 

of good conscience to be applied by the High Court of Judi- 
By the High In mature at Patna to each cose, coming: before it in the exercise 
diction. of its appellate jurisdiction, suoh^lew or equity and rule 

of good conscience shall equity an^ mile .of 



‘liiilrriiES faxbnt — ^patna HiaH court. 


cbuBoieno^ wbioh the Court in whioh the proceedings 
^Dstiitited ought to l^vo applied to such case. 

Criminal Jurisdiction, 



Let* IPatnafl 

in such case were oTiginaQr,^]^ M«2I. 


15>* And We^do further ordain that the High Court of Judicature at Patna shalL 
have ordinary original criminal jurisdiction in respect of 
pr^f^^orl^nal 0 mlna all such persons within the Province of Bihar and Orissa 
as the High Court of Judicature at Fort William in Bengal 
had such criminal jurisdiction over immediately before the 
pui^oation of these presents. 


risdioUon 
»urt. 


oft 1 


Id. And We do further ordain that the High Court of Judicature at Patna^ in 
the exercise of its ordinary oriyinal criminal jurisdiction, 
Jurlsdiotlon as to persons. shall be empowered to try all persons brought beforj it in due 

course of law. 


^ 17. And We do further ordain that the High Court of Judicature at Patna shall 

have extraordinary original criminal jurisdiction over all 
crimlnalT^dictlon^^ persons redding in places within the jurisdiction of any 

Court subject to its superintendence, and shall have authority 
to tiy at its disoietilm any such persons brought l^fore it on charges preferred by any 
magistrate or other officer specially empowered by the Government m that behalf. 

18. And We do further ordain that there shall be no appeal to the High Court 
of Judicature at Patna from any sentence or order passed 
Oourt^ ^eierclalny^OTl^iSl ®r made by the courts of original crimina’ jurisdiction whioh 
ju^^ction. ijq constituted by one or more Judges of the said High 

Court. But it shall be at the discretion of any such court to reserve any point or 
points of pQijifj 3 of law for the opinion of the said High Court. 


19. And We do further ordain that, on such point or points of law being so 

reserved as aforesaid, the High Court of Judicature at Patna 
High Court to review liave full power and authority to revi w the case, or 

^es on points of law i^ervcd g^ch part of it as may be necessary, and finally determine 
jj(iho High Court. such point or points of law, and thereupon to alter the 

sentence passed by the court of original jurisdiction, and to 
pass sueh judgment and sentence as to the said High Court may S3em right. ^ 

20. And We do further ordain that the High Court of Judicature at Patna shall 

be a Court of Appeal from the Criminal Courts of the Pro- 

of Bihar and Orissa. subject to its superintendence, and shall exercise appellate 

jurisdiction in such cases as were, immediately before the 
date of the publication of these presents, subject to ai>peal to the High Court of 
Judicature at Fort William in Bengal by virtue of any law then in force, or as may 
after that date be declared subject to appeal to the High Court of Judicature at Patna 
by any law made by competent legislative authority for India. 

21. And We do further ordain that the High Court of Judicature at Patna shall 
be a court of reference and revision from the Criminal Courts 
subject to its appellate jurisdiction, and shall have power 
to hear and determine all such oases referred to it by the 
Session Judges, or by any other officers in the Provhise 

68 


Heariiiff of referred cases, 
and reriaiozi of crimlna 

trtale. 
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21-26. of Bihar and Orissa who were, immediately before the publication of these presets* 
authorized to refer oases to the High Court of Judicature at Fort William in Bengal 
and to revise all such oases tried by any officer or Court possessing criminal jurisdiction 
in the Province of Bihar and Orissa, as were, immediately before the publication of 
these presents, subject to reference to or revision by the High Court of Judicature 
at Fort William in Bengal, 

22. And Wc do further ordain that the High Court of Judicature at Patna 

shall have power to direct the transfer Of any criminal case 

High Court may direct the or appeal from any Court to any other Court of equal or 
transfer of a case from ono V . . i. . 

Court to another. superior jurisdiction, and also to direct the preUmmary 

investigation or trial of any criminal case by any officer 
or Court otherwise com^jetent to investigate or try it, though such case belongs 
in ordinary course to the jurisdiction of some other officer or Court. 

Criminal Law. 

23. And We do further ordain that all jiersons brought for trial before the High 

Court of Judicature at Patna, either in the exercise of its 
Offenders to bo punished original jurisdiction, or in the exorcise of its jurisdiction 
under Indian Penal (’ode. as a court of appeal, reference or revision, charged with any 
offence for which provision is made by Act No. XLV of 1860, 
called the Indian Penal Code, ” or by any Act amending or excluding the said Act which 
may have been passed prior to the publication of these presents, shall be liable to punish- 
ment under the sa^d Act or Acts, and not otherwise. 

« 

Admiralty Jurisdiction. 

24. And We do further ordain that the High Court of Judicature at Patna shall 

have and exercise in the Province of Bihar and Orissa, all 
( Ivii such civil and maritime jurisdiction as was exercisable 

therein immediately before the publication of these presents 
by the High Court of Judicature at Fort William in Bengal os a Court of Admiralty, 
and also such jurisrliction for the trial and adjudication of prize causes and other maritime 
questions as was so exercisable by the High Court of Judicature at Fort William in 
Bengal. ^ 

25. And Wo do further ordain that the High Court of Judicature at Patna shall 

have and exercise in the Province of Bihar and Orissa all 
• Criminal. such criminal jurisdiction as was exercisable therein im- 

mediately before the publication of these presents by the 
High Court of Judicature at Fort William in Bengal os a Court of Admiralty, or otherwise 
in connection with maritime matters or matters of prize. 

Testamentary and Intestate Jurisdiction* 

26. And We do further ordain that the High Court of Judicature at Patna shall 

have the like power and authority as that which was immo- 
ate jiirSd^ictfon. diately before the publication of these presents lawfully exer- 

cised within the Province of Bihar and Orissa by the High 
Court of Judicature at Fort William in Bengal, in relation to the granting of probates 
of last wills and testaments, and letters of administration of the goods, chattels, credits 
and all other effects whatsoever of persons dying intestate ; Provided always that nothing 
in these Letters Patent oontaineiT^all interfere with the provisions of any law which 
hM been ikiade by^competent legislative authority for India, by which powar if jiven 
to imy other Court to grant such probates and letters of adfpilnistration. . 
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Matrimonial Jurisdiction, ibjfs 27-31 

27. And We do further ordain that the High Court of Judicature at Patna sMl. '' 

have junsd ction, within the Province of Bihar and Oriaaa 
Matrimonial Jurlsdlotlon. in matters matrimonial between Our objects profowing’ 

^ . . . . ^ „ Cl’nstian relig-on : Provided always that nothing 

herein oontamed ehaU be hold to interfere with the exercise of any jurisdiction in matt^ ’ 
mateimom^byany Court not established by Ixittors Patent within the said Province, 
wnich IS lawfully possessed of that jurisdiction. 

Powers of Single Judges and Division Courts, 

28. And We do hereby declare that any function wliich^s hereby directed to be per- 

Single Judges and Division Court of J udicature at Patna, in the exer- 

Oourts. O'se of its original or appellate jurisdiction, may Tie iierformed 

“■'^y ^"<180. or by any Division Court, tliomof, apiiointcd 
or constituted for such purposo in pursuance of section One liundrod and eiglit of the 

Government of India Act, 1915; and if such Division Courtis composed of two or more 

Judges and the Judges are divided in opinion as to the decision to be given on any point 
such pomt shaU be decided aooordmg to tho opinion of the majority of the Judges if 
there be a majority* but if the Judges be equahy divided, then the opinion of the senior 
Judge shall prevail 


Civil Procedure. 

29. And We do further ordain that it shall be la^vful for the High (^,ui t of Judicature 

at Patna* from time to time to make rules and orders for 
Eegulation of proceedings. regulating the practice of the Court and for tho purposo 
of adapting as far as possible the provisions of the Code of 
Civil Procedure, being an Act, No. V of 1908, iiasscd by tho (h)vemor-Cencral in Council, 
and the provisions of any law which has been or may bo made, amending or altering 
the same, by competent legislative authority for India, to all proeeedings in its testa- 
mentary, intestate and matrimonial juriadiction, respectively. 

Criminal Procedure. 

30. And We do further ordain that the proceedings in all criminol cas.'s brought 

b efor e the High Court of^J udicature at Patna, in tho exercise 
Regulation of proceedings, of its ordinary original criminal juiisdiction shall bo regulated 
by the procedure and practice which was in use in the Higli 
Court of Judicature at Fort William in Bengal immediately before the publication of 
these presents, subject to any law which has been or may be made in relation thereto 
by competent legislative authority for India ; and that the proceedings in all other 
eriminal cases shall be regulated by tho Code of Criminal Procedure, being an Aot No. V 
of 1898, passed by the Governor-General in Council, or by such further or other laws in 
relation to criminal procedure as may have been or may be made by such authority 
9M aforesaid. 


Appeals to Privy Council. 

$ 

31 . And We do further ordain that any person or persons may appeal to Us, Our 
heirs and successors, in Our or their ^rivy Council, in any 
to appeal in civil jj^^^ter not being of ciiminal jurisdiction, from any final 
judgment, decree or order of the High Court of Judicature 
at Patna made on appe^, and frOm any final judgment, decree or order made in tba 
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6 Xdroi 0 e of original jnrisdiofioii by Judges of the aaid High Oourtu or of a»ny Diviakoi 
Courts from which an appeal does not lie to the said High Court under the provisions 
contained in the 10th clause of these presents ; provided in either case, that the sum 
or matter at issue is of the amount or value of not less than 10,000 rupees, or that such 
judgment, decree order involves, directly or indirectly, some claim, demand or question 
to or respecting property amounting to or of the value of not less than 10,000 rupees ; or 
from any other final judgment, decree or order made either on appeal or otherwise as afore- 
said, when the said High Court declares that the case is a fit one for appeal to Us, Our 
heirs or successors, in Our or their Privy Council ; but subject always to such rules and 
orders as are now in force, or may from time to time be made respecting appeals to Our- 
selves in Council from the Courts of the Province of Bihar and Orissa, except so far as 
the said existing rules and irders respectively are hereby varied ; and subject also to 
such further irules and orders as We may, with the advice of Our Privy Council, hereafter 
make in that behalf. 

82. And We do further ordain that it shall be lawful for the High Court of Judicature 
at Patna, at its discretion, on the motion, or, if the said 
jud High Court be not sitting, then for any Judge of the said 

High Court, upon the petition, of any i^rty who considers 
aggrieved by any preliminary or interlocutory judgment, deo^ or order of the 
said TTigh Court, in any such proceeding as aforesaid, not being of criminal junsdiotion, 
to grant permission to such party to appeal against the same to Us, Our heirs and suo- 
oesBors in Our or their Privy Council, subject to the same rules, regulations and Umitetions 
as are herein expressed respecting appeaU from final judgments, decrees and orders. 

And Wo do further ordain that from any judgment, order or sentence of the 
High Court of Judicature at Patna, made in the exercise 
Appeal In criminal caseH. of original criminal jurisdiction, or in any criminal case 
where any point or points of law have been reserved for the 
opinion of the said High Court, in manner provided by the 18th clause of these presents, 
by any Court which has exercised original jurisdiction, it shall be lawful for the person 
aggrieved by such judgment, order or sentence to appeal to Us, Our heirs or successors 
in Council, provided the said High Court declares that the case is a fit one for such appeal, 
and that the appeal bo made under such conditions as the said High Court may establish 
or require, but subject always to such rules and orders as are now in force, or may from 
time to time bo made, respecting apx>ealB to Ourselves in Council from the Courts of 
the Province of Bihar and Orissa. 

I 

Anli We do further ordain that, in all cases of appeal made from any judgment, 

( decree, order or sentence of the High Court of Judicature 

^Bule as to transmission of at Patna to Us, Our heirs or successors, in Our or their Pnvy 
dneiimoiits Conned, such High Court shaU certify and transmit to Us, 

oeumo successors, in Our or their Privy Council, 

a true and corr^t copy of all evidence, proceedings, judgmwts, decrees and orders had 
or made, in such appealed, so far as the^me have relation to the matters of 
such copies to bo certified under the seal of the said High Court. ^And that the said :^h 
Court shall also certify and transmit to Us, Our heirs and successors in Our or thefr 
Privy Council, a copy <^the Wsons given by the Judges of such Court, or by any of such 
Judges, for or against the judgment* or determioation appealed against. And n 
further ordain that the sai^ High Court shall, in all oases dl app^ to Us, Otuf 


35. 


84. 


And we do 
heirs 


CT successors, conform to iwad execute, or oauae to ^ oxe^^i^^^ judgments and orders 
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M We» Onr h^n or suooessors, in Our or their Privy Cotmoil, may think fit to make in Cb* 34-39.^^ 
pmauBea, in snohi manner as any original judgment, decree or decretal orders, or otibit , 
order or rule of the said High Court, should or might have been executed. ' T 

Sxerciet of jurisdiction daeujJiere than at the usual place of sitting cf the High Oauri* ; • 

85. And We do further ordain that, unless the (Jovemor-General in Council other— ^ 
wise directs, one or more Judges of the High Court of Judi- , 

Judges to vislt^OrlBsa by oature at Patna shall visit the Division of Orissa, by way 
uy of circuit. ' of circuit, whenever the Chief Justice from time to tim^ 

appoints, in order to exercise in respect of oases arising in 
that Division the jurisdiction and power by these Our Letters Patent, or by or under 
the Government of India Act, 1915, vested in the said High Court : Provided always 
that such visits shall be made not less than four times in every year, unless the Chief 
Justice, with the approval of the Lieutenantr Governor in Council otherwise directs : 

Provided also that the said High Court shall have power from time to time to make 
rules with the previous sanction of the Lieutenant-Governor in Councfi, for declaring 
what oases or classes of cases arising in the Division of Orissa shall be heard at Patna 
and not in that Division, and that the Chief Justice may, in his discretion, order that 
any particular casi arising in the Division of Orissa shall be heard at Patna or in that 
Division. 

36. And We do further ordain that whenever it appears to the Lieutenant-Governor 

in Council, subject to the control oi? the Governor -General 
^ Coun^l, convenient that the jurisdiction and power by 
these Our Letters Patent, or by or under the Government 
of India Act, 1915, vested in the High Court of Judicature at Patna should be exercised 
in any place within the jurisdiction of any Court subject to tho superintendence of the 
said High Court, other than the usual place of sitting of the said Hjgh Court, or at several 
such places by way of circuit, one or more Judges of tho Court shall visit suoh 
place or places accordingly. 

37. And We do further ordain that whenever any Judge or Judges of the High 

Court of Judicature at Patna visit any place under the 36th 
Pro^edlngs of Judges on 0 ( 5 ^}^ clause of these presents the proceedings in coses 

before him or them at such place shall be regulated by 
any law relating thereto which has been or may be made by 
•ompetent legislative authority for India. 

Ddegation of Duties to Officers. 

*'"K. The TTie^ Court of Judicature at Patna may from time to time make rules for 
delegating to any Registrar, Prothonotary or Master or 
Power to delegate duties. other official of the Court any judicial, quasi-judioial and 

non- judicial duties. 

Cessation of jurisdiction of the High Court of Judicature at Fort WiUiam in Bengal. 

80 . And We do further ordain that the jurisdiction of the High Court of Judicature 
at Fort William in Bengal in any matter in which jurisdiction 
CfNmatlcmof Jurisdiction of is by these presents given to the High Court of Judicature 
the High Court of Judicature - 1 . p-tna shall cease from the date of the publication of these 

ytooeof Bullr'and OrtoSif”" presento, and that proceedings pending in the former 
Court on that date in reference to any suoh matter shall be 
i^tfitfiafeirred to the lattjAT ; 
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39-41. Provided, first, that the High Court of Judicature at Fort William in Benga shall 
continue to exercise jurisdiction — 

(а) in all proceedings pending in that Court on the date of the publication of 

these presents in which any decree or order, other than an order of an 
interlocutory nature, has been passed or made by that Court, or in which 
the validity of any such decree or order is directly in question ; and 

(б) in all proceedings [not being proceedings referred to in paragraph (a) of this , 

clause] pending in that Court, on the date of the publication of these ' 
presents, under the 13th, 16th, 22nd, 23rd, 24th, 26th, 26th; 27th, 28th, 
29th, 32nd, 33rd, 34th or 36th clause of the Letters Patent bearing date at 
Westminster tlie Twenty-eighth day of December, in the Year of Our 

Lord One thousand eight hundred and sixty-five, relating to that Court 
and 


(c) in all proceedings instituted in that Court, on or after the date of the publi- 
cation of these presents, with reference to any decree or order passed or 
made by that Court : 

Provided, secondly, that, if any question arises as to whether any c^e is covered 
by the first proviso to this clause, the matter shall be referred to t^e Chief Justice of 
the High Court of Judicature at Fort William in Bengal, and his decision shall be final. 


Calls for Becords, etc., by the Govet'nment, 

And it is Our further will and pleasure that the High Court of Judicature at 
Patna shall cdmply with such requisitions as may be made 
by the Lieutenant-Governor in Council for records, returns 
and statements, in such form and manner as he may deem 
proper. 


40. 


High Court to comply with 
requisitions from Government 
for records, etc. 


Powers of Indian Legislatures. 

41. And Wc do further ordain and declare that all the provisions of these Our 
Letters Patent are subject to the legislative power of the 

Powers of Indian Legisla- Govemor-General in Legislative Council, and also of the 
Governor-General m Council under section Seventy-one 
of the Government of India Act, 1915, and also of the Governor-General in cases of 
emergency under section Seventy-two of that Act, and may he in all respects amended 
and altered thereby. 

In Witness whereof wo have caused these Our Letters to be made Patent. Witness 
Ourself at Westminster the Ninth day of February, in the Year of Our Lord One thousand 
nine hundred and sixteen and in the sixth year of Our Reign. 

By warrant under the Bang’s Sign Manual. 


(Signed) SCHUSTER. 


* See RamgoHnd v Thdkur Dayal (1017) 2 Pat. L, O’. SriS* 



LETTERS PATENT FOR THE HIGH COURT OF LAHORE. 

March 21 , 1919 . 


GEORGE THE FIFTH, by the Grace of God, of the United Kingdom of Grei 
yjBritain and Irelanil, and of the British Dominions beyond the Seas, King, Defends 
of the Faith, Emperor of India, To all to whom these Presents shall come, greeting : 
Whereas by an Act of Parliament passed in the Fifth and Sixth years of Onr Reign and 
called the Government of India Act, 1915, it was amongsl other things enacted that 
it should be lawful for Us by Letters Patent to establish a High Court of Judicature 
in any territory in British India whether or not included within the limits of the local 
jurisdiction of another High Court and to confer on any High Court so established any 
such jurisdiction powers and authority as were vested in or might be conferred on any 
High Court existing at the commencement of that Act : 

And whereas the Provinces of the Punjab and Delhi are now subject to the Jurisdic- 
tion of the Chief Court of the Punjab which was established by an Act of the Governor- 
General of India in Council, being Act No. XXIII of 1865, and was continued by later 
enactments and no part of the said provinces is included within the limits of the local 
jurisdiction of any High Court. ^ 

1. Now know ye that We, up^n full consideration of the premises, and of Our 

special grace, certain knowledge, and mere motion, have 
■Co^*at liahom^ High thought fit to erect and establish, and by those pret^onts W © 

do accordingly for Us, Our heirs and successors, erect and 
establish, for the Province of the Punjab and Delhi aforesaid, with effect from the date 
of the publication of these presents in the Gazette of India^ a High Court of Judicature, 
which shall be called the High Court of Judicature at Lahore, and We do hereby consti- 
tute the said Court to bo a Court of Record. 

2. And We do hereby appoint and ordain that the High Court of Judicature at 

Lahore shall, until further or other provision be made by 
Oonatltutlon and first or Onr heirs and successors, in that behalf in accordance 

Judges of the High Court. with section one hundred and one of the said recited Govern- 
ment of India Act, 1915, consist of a Chief Justice and six 
Other Judges, the first Chief Justice being Sir Henry Adolphus Rattigan, Knight, and 
the six other Judges being William Chevis, Esquire, Henry Scott-Smith, Esquire, 
Shadi Lai, Esquire, Rai Bahadur, Walter Auhin IcRoseignol, Esquire, Leycester Hudson 
LiesUe Jones, Esquire, and Alan Brice Broadway, Esquire, being respectively qualified 
as in the said Act is declared. 

3- And We do hereby ordain that the Chief Justice and every other Judge of the 
Declaration to be made High Court of Judicature at Lahore, previously to entering 
by Judges. execution of the duties of his office, shall make 

and Bubeoribe the following declaration before such authority or person as the Lieutenant 
Governor of the Punjab may commission to receive it : — 

“ i, A.B,, appointed Chief Justice [or a Judge] of the High Court of Judicature 
at Lahore do solemnly declare that I will faithfully perform the duties of mj 
office to the b^t of my ability, knowledge and judgment.” 
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4 . And W© do hereby grant, ordain and appoint that tiie Higii Contt of Jndioatnre 
at Lahore shall have and use as oeoadon may require, a Seal 
bearing a device and impression of Our Royal arms, within 
an exergue or label surrounding the same, with this insoription, 
•‘The Seal of the High Court at Lahore.” And Wo do further 
grant, ordain and appoint that the said seal shall be delivered to and kept in the custody 
of the Chief Justice, and in case of vacancy of the Ofifice of Chief Justice, or during any 
absence of the Chief Justice, the same shall be delivered over and kept in the custody of 
the person appointed to act as Chief Justice under the provisions of section one hundred 
and five of the Government of India Act, 1916 ; and We do further grant, ordain and 
appoint that, whensoever the office of Chief Justice or of the Judge to whom the custody 
of the said seal be committed is vacant, the said High Court shall be, and is hereby, 
authorized and empowered to demand, seize and take the said seal from any person or 
persons whomsover, by what ways and means soever the same may have come to his, her 
or their possession. 



5. * And We do hereby further grant, ordain and appoint that all writs, summonses, 

. . A precepts, rules, orders and other mandatory process to be 

of the Crown, and under used, issued or awarded by the High Coifrt of Judicature at 
Lahore shall run and be in the name and style of Us, or of 
Our heirs and successors, and shall be sealed with the seal of the said High Court. 

6. And We do he/eby authorize and empower the Chief Justice of the High Court 

of Judicature at Lahore from time to time, as occasion may 
Appointment of oflQcers. require, and subject to ahy rules and restrictions which may 
be prescribed from time to time by the Lieutenant-Governor 
of the Punjab, to appoint so many and such clerks and other ministerial officers as may 
be found necessary for the administration of justice and the due execution of all the powers 
and authorities granted and committed to the said High Court by these Our Letters Patent; 
And it is our further will and pleasure, and we do hereby, for Us, Our heirs and suecessors 
give, grant direct and appoint, that all and every the officers and clerks to be appointed 
as aforesaid shall have and receive respectively such reasonable salaries as the Chief 
Justice, may, from time to time, appoint for each office and place respectively, and as 
the Lieutenant-Governor of the Punjab, subject to the control of the Governor-General 
in Council, may approve of: Provided always, and it is Our will and pleasure, that all and 
every the officers and clerks to be appointed as aforesaid shall be resident within the 
limits of the jurisdiction of the said Court, so long as they hold their respective offices ; 
but this proviso shall not interfere with or prejudice the right of any officer or clerk to 
avail himself of leave of absence under any niles prescribed from time to time by the 
Governor-General in Council, and to absent himself from the said limits during the term 
of such leave in accordance with the said rules. 


Admission of Advocates, Vakils and Attorneys. 


7. And We do hereby authorize and empower the High Court of Judioatuie at 


Powers of Hioch Court in 
admitting Advocates, Vakils 
and Attorneys. 


Lahore to approve, admit and enrol such and so many Ad- 
vocates, Vakils and Attorneys as to the said High Court 
may seem meet; and such Advocates, Vakils and Attorneys 


■hall be and are hereby authorized to appear for the suitors of the said High^urt, and 
to plead or to act, or to plead and adt, for the said suitors, according as the said 


High Court may by its rules and directions determine, and shbleot to such ruloa and 
divaotlona. 
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^ And Wn do hereby ordain that the High Court of Judicature at'Lahore ehafl^ ' 8-12 

- ^ ^ . have power to make rules from time to time for the quail*'': 

making mlei for the qualia- “Oa-tion and admission of proper persons to be Advooat6|i;^i 
VaJSuaiulAttorn^jS^^^^’ Vakils and Attomeya-at-Iiaw of the said High Court, an<i 
shall be empowered to remove or to suspeifd from praotioe, 
bn reasonable cause, the said Advocates, Vakils or Attomeys-at-Law ; and no person 
whatsoever but such Advocates, Vakils or Attorneys shall be allowed to act or to plead 
for, or on behalf of, any suitor in the said High Court, except that any suitor shall be 
allowed to appear* plead or act on his own behalf, or on behalf of a co-suitor. 


Civil Jurisdiction of the High Court. 

» 

9. And We do further ordain that the High Court of Judicature at Lahore shall 
have power to remove, and to try and determine, as a Court 
JurtSlctlonf”^ original civil extraordinary original jurisdiction, any suit being or 
falling within the jurisdiction of any Court subject to its 
superintendence, when the said High Court may think proper to do so, cither on the 
agreement of the parties to that effect, or for purposes of justice, the reasons for so 
doing ^being recorder} on the proceedings of the said High Court. 


10. And We do further ordain that an appeal shall lie to the High Court of Judi- 
* cature at Lahore from the judgment (not being an order 

f r<m ^udgM tbe *0oSt!^ made in the exercise of rovisional jurisdiction and not being 

a sentence or order passed or matle in the exercise of the 
powers of superintendence under the provisions of section one hundred and seven of 
the Government of India Act, 1916, or in the exercise of criminal jurisdiction) of one 
Judge of the said High Court, or of one Judge of any Division Court constituted in 
pursuance of section one hundred and eight of the Government of India Act, 1915^ 
and that an appeal shall also lie to the said High Court from the judgment (not 
being an order or sentence as aforesaid) of two or more Judges of the said High Court, 
or of any such Division Court, wherever such Judges are equally divided in opinion 
and do not amount in number to a majority of the whole of the Judges of the said 
High Court at the time being ; but that the right of appeal from other judgments of 
Judges of the said High Court, or of any such Division Court, in such case shall bo to 
Us, Our heirs or successors, in Our or their Privy Council, as hereinafter provided. 


II. And We do further ordain that the High Court of Judicature at Lahore shall 


Appeal from other Civ I 
Courts In the Provinces of the 
Punjab and Delhi. 


be a Court of Appeal from the Civil Courts of the Provinces 
of the Punjab and Delhi and from all other Courts subject 
to its superintendence, and shall exercise appellate juris- 
diction in such cases as were, immediately before the date 


of the publioation of these presents, subject to appeal to the Chief Court of the Punjab 
by virtue of any law then in force, or as may after that date be declared subject to 
appeal to the TTigh Court of Judicature at Lahore by any law made by competent 


legislatire authority for India. 


It. And Wo do further ordain that the High Court of Judioeture at Lahore ahaU 
/urtodictlon .. to infant, have the like power and authority mth ^eet to the Per^ 
. md Lunatics. and estates of infants, idiots and lunatics within the Pro- 

'Tinoea of the Punjab and Ddhi as that which was vested in the Chief Court of the Punjab 
Immediately before the publication of these presents. 
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CIS. 13-19. Law to be administered by the High Court. 

53. And We do further ordain that, with respect to the law or equity to be applied 
to each case coming before the High Court of Judicature at 
a®*®? Lahore in the exercise of its extraordinary original civil 

ginal civil Jurisdiction. jurisdiction, such law or equity shall, until otherwise pro- 

vided, be the law or equity which would have been applied 
to such case by any local Court having jurisdiction therein. 

14. And We do further ordain that, with respect to the law or equity and rule 
of good conscience to be applied by the High Court of 
By the mgh Court in the Judicature at Lahore to each case coming before it in the 
diction. • exercist^ of its appellate jurisdiction, such law or equity and. 

rule of good conscience shall be the law or equity and rule 
of good conscience which the Court in which the proceedings in such case were 
originally instituted ought to have applied to such case. 


Criminal Jurtsdiction. 


15. And We do further ordain that the High Court of Judicature at Lahore 
shall have ordinaiy original criminal jurisdiction in respect of 
JurisdldJon such persons within the Provinces of the Punjab and 

Delhi as the Chief Court of the Punjab had such criminal 
jurisdiction over immediately before the publication of these presents. 


16. And We do further ordain that the High Court of Judicature at Lahore, in 


Jurisdiction as to porson‘^. 


the exercise of jts ordinary original criminal jurisdiction, 
shall be empowered to try all persons brought before it iu 
due course of law. 


17. And We f'o further ordain that the High Court of Judicature at Lahore shall 

have extraordinary original criminal jurisdiction over al' 
mlnaf persons residing in places within the jurisdiction of any Court 

subject to its superintendence, and shall have authority to 
try at its discretion any such persons brought before it on charges preferred by any 
magistrate or other o Ulcer specially empowered by the Government in that behalf. 

18. And We do further ordain that there shall be no appeal to the High Court of 

No appeal from High judicature at Lahore from any sentence or order passed 
Court exercising orit<lnal , 

jurisdiction. or made by the courts of original criminal jurisdiction which 

may be constituted by one or more Judges of the said High Court. But it shall be 
Cknirt may reserve points discretion of any such Court to reserve any point or 

points of law for the opinion of the said High Court. 

19. And We do further ordain that, on such point or points of law being so re- 

served as aforesaid, the High Court of J udicature at Lahore 
High Court to review shall have full power and authority to review the case, or 
byoni'OTmot^jJidglR P»rt ^of it aB may be necessary, and finally .determine 

of the High Court. point *or points of law, and thereupon to alter the sen- 

tence passed by the ooort of origii;iial j urisdiotlpn, and to 
pass such judgment and sentence as to the said High Court jseem right. 

^ t.' ‘ ' -Jt ; Vri? H 
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2®- further ordain that the High Court of Judicature at Lahore shall Cis. 20-24. 

Appeals from other otiml- ^ ^ *>1° Criminal Courts of the Pro- 

BftI Courts In the Provinces of vinces of the Punjab and Delhi and from all other Oourta ' 

«he Punjab and Delhi. i.- a a • a i j i. n »» a 

subject to its superintendence, and shall exercise appellate 

jurisdiction in suoh oases as were, immediately before the date of tfie publication of 
these presents, subject to appeal to the Chief Court of the Punjab by virtue of any law 
then in force, or as may after that date be declared subject to appeal to the High Court 
of Judicature at Lahore by any law made by competent legislative authority for India. 


21. And We do further ordain that the High Court of Judicature at Lahore shall 

be a court of reference and revision from the Criminal Courts 

Hearing of referred cases, subject to its appellate jurisdiction, and shall have power 
and revision of criminal trials. ^ hear and determine all such cases referred to it by the 
Sessions Judges, or by any other oificers in the Provinces of 
the Punjab and Delhi who were, immediately before the publication of those presents, 
authorized to refer cases to the Chief Court of the Punjab and to revise all such cases 
tried by any officer or Court possessing criminal jurisdiction in the Provinces of the 
Punjab and Delhi, as were, immediately before the publication of these presents, subjeot 
to reference to or re^sion by the Chief Cvourt of the Punjab. 

22. And We do further ordain that the High Court of Judicature at Lahore shall 

have power to direct the transfer of any criminal case or 

High Court may direct the appeal from any Court to any other Court of equal or supe- 

tranafer of a rose from one . . . , , , . ^ ai i- • t.- iv 

Court to another. nor jurisdiction, and also to direct the preliminary investiga- 

tion or trial of any criminal case by any officer or Court 
otherwise competent to investigate or try it, though such case belongs in ordinary course 
to the jurisdiction of some other officer or Court. 


Criniiml Law. 


23. And We do further ordain that all persons brouglit for trial before the High 
Court of Judicature at Laliore, cither in the oxorciso of its 

Offender to be punished original iur sdiction, or in the exercise of its jurisdiction as 
under Indian Pcnnl Code. j . i j -au 

a court of appeal, reference or revision, chrirgecl with any 

offence for which provision is made by Act No. XLV of 186i); called the Indian Lonal 
Code,” or by any Act amending or excluding the snid Act ^fhich may have been passed 
prior to tho publication of these presents, shall l>o liable to punishment under the said 
Act or Acts, and not otherwise. 


Testamentary and Intestate Jurisdiction. 


24. And Wo do further ordain that the High Court of Judicature at Lahore shall 
have the like power and authority as that which was immedi- 
Testamentary and intestate ately before the publication of these presents lawfully exor- 
Jurisdiction. . within the Provinces of tho Punjab and Delhi by the 

Chief CJourt of the Punjab in relation to the granting of probates of last wills and testa- 
i^pts, 'and letters of administration of the goods, chattels, credits and all other effects 
what8Dever/)f persons dying intestate : Provided always that nothing in these Letters 
Patent contoined shaU interfere vrith the provwionB of any law which has been made by 
competent l^islative authority for India, by which power is given to any other Court to 
grailt such probates and of administration. 
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MiUrirnonial Jurisdiction* 

25. And We do further ordain that the High Court of Judicature at Lahore shall haye 
jurisdiction, within the Provinces of the Punjab and Delhi, 
Matrimonial Jurisdiction. in matters matrimonial between Our subjects professing the 
Christian religion : Provided always that nothing herein 
contained shall be held to interfere with the exercise of any jurisdiction in matters matri. 
monial by any C urt, not established by Letters Patent within the said Provinces, which 
is lawfully possessed of that jurisdiction. 


Powers of Single Judges and Division Courts, 

26. And We do hereby declare that any function which is hereby directed to be 

. performed by the High Court of ‘Judicature at Lahore, in the 

OcHuto*** and Division exercise cf its original or appellate jurisdiction may be per- 

formed by uny Judge, or by any Division Court, thereof 
appointed or constituted for such purpose in pursuance of section one hundr3d and eight 
of the Government of India Act, 1916 ; and if such Division Court is composed of two 
or more Judges and the Judges are divided in opinion as to the deoision to be given on any 
point, such point shall be decided according to the opinion of the majority of the Judges 
if there be a majority, but if the Judges be equally divided, then the opinion of the senior 
Judge shall prevail. 

Civil Procedure, 

• 

27. And We do further ordain that it shall be lawful for the High Court of Judi- 

cature at Lahore from time to time to make rules and orders 
Kegulatlon of proceedings, for regulating the practice of the Court and for the j^urpose 
of adapting as far as possible the provisions of the Code of 
Civil Procedure, being an Act, No. V of 1908, passed by the Governor-General in Council 
and the provisions of any law which has been or may be made, amending or altering the 
same, by competent le islative authority for India, to all proceedings in its testamentary 
intestate and matrimonial jurisdiction, respectively. 

Criminal Procedure, 

28. And We do further or Jo in that the proceedings in all criminal oases brought 

before the High Court of Judicature at Lahore shall be regu- 
Regulatlon of proceedings, lated by the Code of Criminal Procedure, being an Act, No. 

V of 1898, passed by the Governor-General in Council, or 
by such further or other laws in relation to criminal procedure as may have been or may 
be made by competent legislative authority for India. 

Appeals to Privy Council, 

29. ^ And We do further ordain that any person or persons may appeal to Us, Our 

heirs and successors, in Our or their Privy Council, in any 
^ower to appeal In civil being of criminal jurisdiction, from any final judg- 

ment decree or order of the High Court of Judicature at 
Lahore made on appeal, and from any final judgment, decree or order made in the exer- 
cise of original jurisdiction by Judges of the said High Court', or of any Division OoUit, 
from which an appeal does not lie to the said High Court und^ the provisio^ contained 
in the 10th chuse of these presents*: PrilHded in eithw case, that the sum or matter 
at isane is of the amount or value of not less than lO^OOO rupei^ or that such judgment, 
decree or order involves, directly or indirectly, some or question to or 
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^hoflpeetitig amounting to or of the value of not less than 10,000 rupees ; W 'Cli 29.1f 

ifrom any othe^ fhial judgment, decree or order made either on appeal or otherwise aa i 
aforesaid, when the said High Court declares that the ease is a fit one for appeal to Us, ' 

Our heirs or suooessors, in Our or their Privy Council ; but subject always to such roles 
^id orders as are now in force, or may from time to time be made, respefting appeals to 

burselvesinCounoilfromtheCourtsof the Provinces of the Punjab and Delhi, except 

so far as the said existing rules and orders respectively are hereby varied ; and subject 
lalso to such further rules and orders as We may, with the advice of Our Privy Council, 
hereafter make in that behalf. 


Appeal from Interlocutory 
Jud^ente. 


30. And Wo do further ordain that it shall be lawful for the High Court of Judi 
cature at Lahore at its discretion, eon the motion, or, if the 
said High Court be not sitting, then for any ^udge of the 
said High Court, upon the petition, of any party who. con- 
siders himself aggrieved by any preliminary or interlocutory judgment, decree or order 
of the said High Court, in any such proceeding as aforesaid, not being of criminal juris- 
diction, to grant permission to such party to appeal against the same to Us, Our heirs 
and successors, in Our or their Privy Council, subject to the same rules, regulations and 
limitations as are h^in expressed respecting appeals from final judgments, decrees and 
orders. 


31. And We do further ordain that from any judgment, order or sontenoe of the 

High Court of Judicature at Lahore, mfMo in the exercise of 
Appeal In criminal cases. original crjinirial jurisdiction or in any criminal case where any 
point or i.oints of law have boon reserved for the opinion of 
the said High Court, in manner provided by the 18th clause of these presents, by any Court 
which has exercised original jurisdiction, it shall be lawful for the person aggrieved by 
such judgment, order or sentence to appeal to Us, Our heirs or suocessojs, in Council, pro- 
vided the said High Court declares that the case is a fit one for such appeal, and that the 
appeal be made under such conditions as the said High Court may establish or require , 
but subject always to such rules and orders, as are no v in force, or may from time to time 
W made, respecting appeals to Ourselves in Council from the Courts of the Provinces 
of the Punjab and Delhi. 

32. And We do further ordain that, in all cases of appeal made from any judgment, 

decree, order or sentence of the High Ck)urt of Judicature 
Bul« » to transmission o( »*- to Us Our heirs or successors, m Our or their 

•copies Of evidence and other privy Council, ^uch High Court shall certify and transmit 
documents. ^ successors, in Our or their Privy Council, 

Ij^ true'^aikd correct copy of all evidence, proceedings, judgments, decrees and orders had 
or mawie, in such cases appealed, so far as the same have relation to the matters of appeal, 
auoh copies to be certified under the seal of the sai 1 High Court. And that the said High 
( pnrt shall also certify and transmit to Us, Our heirs and suooessors, in Our or their 
Wvy Council, a copy of the reasons given by the Judges of such Court, or by any of such 
Ji dges, for or agafnst the judgment or determination appealed against. And We do further 
ojr^in i3»at the said High Court shall, in all cases of appeal to Us, Our heirs or successors. 
eonionU to and execute, or cause to be executed, such judgments and orders as We, Our 
OT succeseors, in Our or their Privy Council, mey think fit to make in the premises, 
^ .^iuoh manner as any original judgment, decree or decretal orders, or other order or rule 
. ^ tlifft said Hifzh Court, should or might have been oxecutedt 
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C|s 33 37 Exercise of Jurisdiction elsewhere than at the usual place of sitting ofthiWigh Court. 

33. And We do further ordain that whenever it appears to the Lieuten&nt-(jOTemor 

of the Punjab, subject to the control of the Gnvemor-General 
Special commissions and ^ Council, convenient that the jurisdiction and power by 
circuits. t Letters Patent, or by or under the Government 

of India Act, 1916, vested in the High Court of Judicature at Lahore should be exercised 
in any ] lace within the jurisdiction of any Court subject to the superintendence of the 
said High Court, other than the usual place of sitting of the sail High Court, or at several 
Such places by way of circuit, one or more Judges of the Court shall visit such place or 
places accordingly. 

34. An [ We do furtluer ordain that whenever any Judge or Judges of the High 

Court of Judicature at Labor? visit any plane under the 
Proceed inga* of .Judges on ‘I'^rd clause of these pi*esents the proceedings in cases before 
special coinmlsBion or < Ircult. or them at such place shall be r?gulat3d by any law 

relating thereto which hjs been or may be made by competent 
legislative authority for India. 


Delegation of Duties to Officers. 

35. The High Court of Judicature at Lahoie may from time to time make rules 

for delegating to any Registrar, Probhonotary or Mast er or 
Power lo dolegatp duties other official of the Court any judicial, quasi- judicial and non- 
* judicial duties. 

«) 

Calls for records ^ dc.y by the Oovernment. 

36. And it is Our further will an I pleasure that the High Court of Judicature at 

Lahore shall comply with such requisitions as may be made 
High Court to comply by the Governor-General in Council or by the Lieiitenant- 
^^o^nt^for^reaKd'if Governor of the Punjab for records, returns and statomonte, 

in such form and manner as ho may deem proper. 


Poivers of Indian Legislatures. 

37. And We do further ordain and declare that all the provisions of these Our 
Letters Patent are subject to the legislative powers of the 

Powers of Indian Legisla Governor-General in Legislative Council, and also of the 
tures pregerTcd, Governor-General in Council mider section seventy-one of 

the Government of India Act, 1915 ; and also of the Governor- 
General in cases of emergency under section sevonty-two of that Act, and may be in 
all respects amended and altered thereby. 

*r 

In Witness thereof We have caused these Our Letters to be madp Patent. 

Witness Ourself at Westminster the 21 st day of March in the Year of Our Lord 
one thousand nine hundred and nineteen and in the ninth Y^ar of Our reign. 

By Warrant under the King^s Sign Manual. 


(Signed) SCHUSTER. 



APPENDIX III. 



Rules made by the High Court of Calcutta, under s. 122 . 

» 

Schedule i — Appendix G — Form No. 9.— In the form of “Decree m Appeal,” 
No, 9 of Appendix G to the First Schedule . . . cancel the words from “ Memorandum 
Df Appeal to “ the following reasons, namely : — ”(«). 

O- 7, r, 3. — After O. 7 , r. 3 , add the tuords — 

*• and when the area is mentioned, such descriiition sliall further stale tlie area 
according to the notation used in tho record of s^tleinent or survey, with or 
without, at the option of the party, the same are in terms of the local 
measures.” • 

Schedule l — Appendix A — Frrir No. 13.— In the foim of “ Breach of agree- 
ment to purchase land,” No. 13 of Apjicndix A to the First Scliedule, cancel 
word “ bighas ’* and substitute there for the words "‘acrew** 

“bigliaa" 

O. 16, r. (aWi) . — Add the following proviso to O. IG, r. (2) (i) 

“ Provided that when a Government officer is summoned on belmlf of (io\ ei nment, 
the Court shall not require his travelling and other expenses to be paid under this rule.” 

O. 16, r. ^3). — Add the following proviso to O, 1 C. r. 3 : — * 

• 

“ Provided that money shall not be tendered under this rule to Coveiimu^nt officers 
whoso pay exceeds Rs. 10 i^er mensem, or whose liea<l-quarlers are situate more than 6 
miles from tho Court, when they are summoned to appear as witncs?, m tin n ofHcial 
caimcity in coses to which Government is a i^arty.” , 


(tt) Tbli? i» No. 11 of 1910. 
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Eules mg,de by the High Court of Bombay^ urtder s. 122 . 

O. 3, r. a, clause (a). — O. 3. r. 2, cl. (a) be amended to read asfoUowa : — 

“ Persona holding general powers-of -attorney (a) from parties not resident withm 
the local limits of the jurisdiction of the CJourt within which limits the appearance^ 
application or 6 w 3 t is made or done, authorising^ them to make and do such appearances, 
applications and acts on beRalf of such parties.** 

O. 5, — T7ie folio zving proviso be added to O. 5, r. 22 : — 

“ Provided that where any such summons is to be served within the limits of the 
town of Sombay, it may be addressed to the defendant at the place within such limits 
where he is residing and may be sent to him by the Court by post registered for acknow- 
ledgment. An acknowledgment purporting to bo signed by the defendant or an endorse - 
rr ent by a postal servant that the defendant refused service shall be deemed by the Cour t 
issuing the summons to be prima facie proof of service. In all other cases the Court 
shall hold such enquiry as it thinks fit and either declare the summons to have been duly 
eerved or order such further service as may in its opinion be necessary.** 

O. p* r. 8. — In r. 6 of O. 9, for the words “ one year ” the words “ moniha ” 

shall be substituted. * 

O. 1 6, r. (2) (i). — 2'he follotving shall be inserted as proviso to aub-^rule (1) of rule 
2 of Order 16 : — 

“ Provided that where Government or a public officer being a party to a suit or pro- 
ceeding as such public officer supported by Government in the litigation, applies for a 
summons to any public officer to whom the Civil Service Regulations apply to give evi- 
dence of facts which have come to his knowledge, or of matters with which he has hod to 
deal, as a public officer, or to produce any document from pubhc records, the Government 
or the aforesaid officer shall not be required to pay any sum of money on account of the 
travelling and other expenses of such witness.*’ 

O. 1 6, r. (3). — The following shaU be inserted as proviso to rule 3 of Order J.6 

“ Provided that where the witness is a public officer to whom the Civil Service Re- 
gulations apply and is summoned to give evidence of facts which have come to his notice 
or of facts with which he has had to deal, in his official capacity, or to produce a docu- 
ment from public records, the sum payable by the party obtaining the summons on^ 
aoooimt of his travelling and other exx>6nses shall not be tendered to him.*’ 

No. 1628 . — In exercise of the powers conferred by sub-rule ( 3 ) of rule 2 of f^irder 
16 , Civil Procedure Code, 1908 , and all other powers enabling it in this behalf, the High 
Court is pleased to make the following rules and to direct that they be inserted as 
paragraphs 65A, 55B, 55C at page 19 of the Manual of Civil Circulars, 1912 

66A. A public officer whose salary does not exceed Be. 10 per mexisem, whether 
he is or is not entitled to traveUing adlowances under the Civil Service Regulations, shall 

(a) Bee Vturdaji v. ChaudrupjHi ^ 




COUBT BULBS. 


- 



iw mto oiied ^ witness in hi^ ^ffioial oapaoity to give evidence or to produo^ 
doOQjneftt l)efore a Court, be paid travelling expenses in aooordanoe with the sdUe 
^hed by the rulet in paragraph 55. 


^ And any public officer whose salary exceeds Bs. 10 per mensem Hut who is disen* 
titled to travelling allowances under the Civil Service Regulations by reason of the fact 
fthat the Court before which he is summoned to give evidence or to produce a document 
is situated not more than five miles from his head-quarters shall be paid the said travel* 
ilng expenses. 


Any sum payable to such officer on account of subsistence allowance shall be credit- 
ed to Government. 


55B. Where the expenses of a public officer summoned os a witness ih his official* 
oapaoity who Is entitled to travelling allowances under the Civil Service Regulations 
have to be deposited In advance by a private party under rule 2 of Order XVI, the term 
^expenses ’ shall be interpreted to mean the travelling and halting allowances admissible 
under the Civil Service Regulations (but not subsistence allowance), and the sum so 

deposited shall be credited to Government. 

• 

65C. A public officer who has not boon paid travelling expenses under rule 55A 
and who is entitled to receive travelling allowances under the Civil Service Regulationst 
shall obtain from the Court a certificate that he has attended in liis official capacity fon 
the purpose specified in the proviso to rule 3 of Order XVI, Civil Procedure Code, stating 
the date of his appearance, the ijeriod for which he has been detained, and that he has 
received no payment from the Court. 


O. a I, r. 4 4 A. — After r, 44 of O. 21, t7ie following sJuiU be inserted, ^la^nety : — • 

“ 44 A, Where the property to be attached is agricultural produce, a copy of the 
warrant or order of attachment shall be sent by post to the Office of the Collector of the 
District in which the land is situate.” 

O. 31 , r. 73 A — After r, 72 of O, 21, the following shall be inserted, nanielyx — 

^ 72A If leave to bid is granted to the mortgagee ot immoveable property, a 
reserve price as regards him shall be fixed of not less than the amount then due for princi- 
pal, interest and costs in case the property is sold in one lot, and not less in respect of 
each lot (in case the property is sold in lots) than such sum as shall appear to be properly 
attributable to it in relation to the amount aforesaid.” 

O. 49, r. 4 * — The following be added asr. in O- 49 : 

“ Under section 129, paragraph 2, clause (1), of the Civil Procedure Code of 1998, 
tha following power is delegated to the Registrar of the High Court, AppeUaf^ Side, 

** Where on a memorandum of appeal presented within the time prescribed for 
ihm s^lne, the whole or any part of the fee prescribed by the law for the time being in 
i^jcuewaatingtoCtourtSfeeshaanotbeenp^^^ discretion aUow 

to pay the whole or part as the case mhy be of such Court-fees and may 
appeal to the register even though the subsequent payment of Court-fee may 
V i^^been n^ade after the prescribed for presentation ot the appeal * 
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1 

Ruleid— Bom. 

Ann IV Schedule I— Appendix B— Form No, io*--Fom No. 10 f» Appendix B, 
' SehtdukI be ammid igi read 0 $ folN>ws 1—' 

“ To accompany Returns of Summons of anotliet Court (Order V, t, 23), 

(Tille.) 

Read proceeding from the forwarding 

for service on in Suit No. of 19 of that Court. 

Bead Serving Officer’s endorsement stating that the and proof 

of the above having been duly taken by me on the oath of and 

it is ordered that the be returned to the with 

this proceeding. 

* I herhby declare that the said summons on has been duly 

served. 

Judge, 

Note.— T his form will be applicable to process other than sununons the service of 
which may have to be effected in the same manner,” 



APPENDIX V 


Rules made by the High Court of Allahabad^ under s. 122. 

Orcfor y, 

37. 2^0 O. F, r. 27, flkfei following as note 1 andJ note 2 : — 

1* A list of heads of offices to whom summonses shall be sent for service on the 
servants of Railway Companies working in wliole or in parf in these Provinces is given 
in Appendix (2) to the Groneral Rules (Civil) of 1911. • 

2. In every case where a Court sees fit to issue a summons direct to any puhlio 
servant other than a soldier under Order XVI, simultaneously with the issue of the 
Summons notice shall be sent to the head, of the office in which the person concerned is 
employed in order that arrangements may be made for the performance of the duties 
of such i>erson. ^ 

Illustration 5 If the Court sees fit to issue a summons to a kanungo or patwari it 
shall inform the Collector of the district, and if to a sub-registrar it shall inform the Dis- 
triot Registrar to whom the sub-registrar is subordinate. , 

^ 31, An application for the issuaof a summons for a party or a witness shall be made 
in the form prescribed for the purpose. No other forms shall be received by the Court. 

amor vun 


Add tJie following rules : — 

“ 19. Every plaint or original petition shall be accompanied by a proceeding giving 
an address at which service of notice, summons or other process may bo made on the 
plaintifi or petitioner. Plaintiffs or i>etitionors subsequently ad led shall immediately 
op being so added, file a proceeding of this nature. 

20. An address for service filed under the preceding rule shall be within the local 
limits of the district court within which the suit or jjetition is filed, or of the district court 
within which the party ordinarily resides, if within the limits of the United Provinces of 
Agra and Oud^. 

** 21 . Where a plaintiff or petitioner fails to file an address for service, he shall be 
w liable to have his suit dismissed or his petition rejected by the court suo inoiu or any 
IMirty may apply for an order to lhat effect, and the Court may make such order as it 
thinks just. 

**22. Where a party is not found at the address given by him for service and no agent 
or adult male member of his family on whom a notice or process can be served, is present, 
a copy of the notice or prooess shall be affixed to the outer door of the house. If on the 
date fixed such party is not present another date shall be fixed and a copy of the notice, 
Bummoiis or other process shall be sent to the registered address by registered post, and 
8uol]^ servioe shall be deemed to be as effectual as if the notice or prooess had been person* 
ally served. 
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App, V. **25^ Where a party engages a pleader, notJo^l or prooeWea on kim shall 

be served in the manner prescribed by Order IH, rule 5, unlw the oonr^'cUreots%ervioe 
at the address for service given by' the party. 

**24. A part^ who desires to change the address for service given by him as aforesaid 
shall file a verified petition, and the Court may direct the amendment of the record accord* 
ingly. Notice of such petition shall be given to such other parties to the suit as the Court 
may deem It necessary to inform, and may be either served upon the jpleaders for such 
parties or be sent to them by registered post, as the o6urt thinks fit. 

“25. Nothing In these rules shall prevent the Court from directing the service of a 
notice or process in any other manner, if, for any reasons. It thinks fit to do so. 

“ 26. Nothing in these rules shall apply to the notice prescribed by Order XXT, 
rule 22. 

Order W//. 

Add the following rvles : — 

“II. Every party, whether original, added or substituted, who intends to appeal 
and defend any suit or original petition shall on or before the date fixed in the summons 
or notice served on him as the date of hearing, file in Court a prooeedirfg stating his address 
for service, and if he fails to do so he shall be liable to have his defence, if any, struck out 
and to be placed in the same position as if he had not defended. In this respect the Court 
may act suo motu or qu the application of any party for an order to such effect, and the 
Court may make such order as it thinks just. 

** 12. Rules 20, 22, 23, 24, 25 and 26 of Or<ier VII shall apply, so far as may*be 
to addresses for service filed under the preceding rule.” 

Orefer X#//. 

12. Every document not written in the Court vernacular or In Engl'sh, which is 
produced (a) with a plaint or (6) at the first hearing or (c) at any other time tendered 
in evidence in any suit, appeal, or proceeding, shall be accompanied by a correct trans- 
lation of the document into the Court vernacular. If any such document is written in 
the Court vernacular but in characters other than the ordinary Persian or Nagri oharao- 
teis in use, it shall be accompanied by a correct transliteration of its contents into the 
Persian or Nagri character. 

13. When a document included 'n the list, prescribed by rule 1, has been admitte d 
In evidence, the Court shall, in addition to making the endorsement prescribed in rule 4 
(1) mark such document with serial figures in the case of documents admitted as evi- 
dence for a plaintiff, and with serial letters in the case of documents Admitted as evi- 
dence for a defendant, and shall initial every such serial number or letter. When there 
are two or more parties defendants, the documents of the first party defendant may be 
marked Al, Bl, Cl, Ac., AAl, BBl, &c., and those of the second A2, B2, C2, Ac., AA2, 
BB2, &:o. When a number of documents of the same nature is admitted, as for example a 
series of receipts for rent, the whole series shall bear one figure or capital letter or letters 
and a small figure or small letter shall be added to distinguish each paper of tfie series. 

OrOmr XV/, ^ 

2, (4). This rule shall not apply, in oases to which Government is a paiiy'; in the 
case of idtiiesses who are Government servants v^ose Briery exceeds Es. ‘10 mensem 

' and who are summoned to give evidence in their ^^b% ^oax»aoity at a Court situated 
more than five miiea from their headquarters , 



HIGH COURT RULES. 



23 ^ (1) 'Sftte u provided in this rule and in rule 2 , the Court shall allow ;^pp 

ling and oth«e expenses on the following scale ; — . 


(a)^ Jn the ease of witnesses of the olass of oultiyators, labourers, and meniad^^ 
six anna&a day ; 


{6) In the case of witnesses of a better class, such as zemindars, traders, pleadisrt* 
and persons of corresponding rank, from eight annas to two rupees a day, aa 
the Ck)urt may direct ; and 


(c) In the case of witnesses of superior rank, including officers of Government- 
in receipt of salary of not less than Rs. 200 a mon|.h, from three to five rupee a , 
a day. 

(2) If a witness demand any sum in excess of what has been paid to him, such 
sum shall be allowed if he satisfies the Court that he has actually and necessarily incurred 
the additional expense. 

^ Illustration, 


A post office ^ployee summoned to give evidence is entitled to demand from the 

e y, on whose behalf or at whose instance he is siiraitionod, the travelling and other 
inaes allowed to witnesses of the class or rank to which he belongs, and in addition 
the sum for which he is liable os payment to the substitute officiating during his absence 
from duty. The sum so payable in respect of the substitute will be certified by the 
o^oial superior of 'the witness on a ajip, which the witness will p:esent to the Court from 
which the summons was issued. 

(3) If a witness be detained for a longer period than one day the expenses of bis 
detention shall be allowed at such rate, not usually exceeding that payable under clause 
(1) of this rule, as may seem to the Court to bo reasonable and proiier. 

Provided that the Court may, for reaons stated in writing, allow expenses on a 
higher scale than that hereinbefore prescribed. 

23. In oases to which Government is a party. Government servants, not being 
police constables, whose salary exceeds Rs. 10 j>er mensem, and who are summoned to 
give evidence in their official capacity at a Court situated more than five miles from 
their headquarters, shall bo given a certificate of attendance by the Court in lieu of tra- 
velling and other expenses. 

Order X/X. 

4. Affidavits shall be entitled in the Court of at naming 

Buoh Court). If the affidavit be in support of or in opposition to, an application respect- 
" ing any case in the Court, it shall also bo entitled in such case. If there bo no such case 
it shall be entitled In the matter of the petition of 

5. Affidavits shall be divided into paragraphs, and every paragraph shall be num- 
' ‘ bered conaeoutiv'ely and, aw nearly as may be, shall be confined to a distinct portion of 
tbe subject. 

W6. Every person making any affidavit shall b© described therein in such manner 
>• shall serve to identify him clearly; and where necessary for this purpose, it shall 
I ? the fuU name, the name of his father, of*his caste or reli^ous persuasion, his 

. or decree in Ufe, his profession, calling, occupation or trade, and the true place 

V hlis residence. 
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appendix VV 


R^le^Ali. 

App* V« 7" Unless it be otherwise provided, an affidavit may be made by any person having 
cognizance of the facts deposed to. Two or more persons may join in an affidavit; 
each shall depose separately to those facts which are within his own knowledge, 
and auoh facts shall be stated in separate paragraphs* 

I 

8 * When the declarant in any affidavit speaks to any fact within his own know- 
ledge he must do so directly and positively, using the words ** I affirm ” or “ I make 
oath and say.” 

9. Except in interlocutory proceedings, affidavits shall strictly be confined to such 

facts as the declarant is able of his own knowledge to prove. In interlocutory proceed - 
ings, when the particular fact is not within the declarant’s own knowledge, but is 
stated from information ob^ined from others, the declarant shall use the expression 
“I am infornled,” and, if such be the case, “and verily believe to be true,” and shall 
state the name and address of, and sufficiently described for the purposes of identifi- 
cation, the person or persons from whom he received such information. When the 
application or the opposition thereto rests on facts disclosed in dooij^ents or copies of 
document produced from any Court of Justice or other source, the declarant shall 
state what is the source from which they were produced, and his information and belief 
as to the truth of the facta disclosed in such documents. ** 

10 . When any place is referred to in an affidavit, it shall be correctly described^ 

When in an affidavit any person is referred to, such person, the correct name and address 
of such person, and suoii further description as may bo sufficient for the purpose of the 
identification of such person, shall be given in the affidavit, ' , 

11. Every person making an affidavit for use in a Civil Court, shall, if not 
personally known to the person before whom the affidavit is made, be identified to 
that person by some one known to him, and the person before whom the affidavit 
is made shall state at the foot of the affidavit the name, address, and description of him 
by whom the identification was made as well as the time and place of such identification- 

17 , No verification of a petition and no affidavit purporting to have been made 
by a pa^’dah-nashin woman who has not appeared unveiled before the person before whom 
the verification or affidavit was made, shall be used unless she has been identified in 
manner already specified and unless such petition or affidavit be accompanied by an 
affidavit of identification of such woman made at the time by the person who identified 
her. 

13. The person before whom any affidavit is about to be made shall, before the 
same is made, ask the person proposing to make such affidavit if he has read the affidavit 
and xmderstands the contents thereof, and if the person proposing to make such affidavit 
state that he has not read the affidavit or appears not to understand the contents thereof, 
or appears to be illiterate, the person before whom the affidavit is about to be made 
shall read and explain, or cause some other competent person to read and explain in 
his presence, the affidavit to the person proposing to make the same, and when the 
person before whom the affidavit is about to be mode is thus satisfied that the person 
proposing to make such affidavit understands the contents thereof, the affidavit may 
be made. 

1 4. The person before whom an affidavit is made, shall certify at the foot of the 
affidavit the fact of th^ making of tfie affidavit before him apd the time and place 
when and where it was made and shall for the purpose of identification mark and 
initial any exhibits referred to in the affidavit. 



Allahabad high court rules. 




li If it !>© found necessary to correct any clerical error in any affidavit^ au^ ^ APP* 
correction may bo mode in the presence of the person before whom the affidavit i# ^ 
abo)it to be mod®* before, but not after, the affidavit is made. Every correction . J;/ 
made shall be initialled by the person before whom the affidavit is made and shall bo 
made in such manner os not to render it impossible or difficult to read the orij^inal word 
or words, figure or figures, in respect of which the correction may ifavo been made. 



Order XX. 

a I. (1) Every decree and order as defined in section 2, other than a decree or 
order of a Court of Small Causes or of a Court in the exercise of the jurisdiction of a 
Court of Small Causes, shall be drawn up in the Court vernacular. As soon os such 
decree or order has been drawn up, and before it is signed, the Munsarira shall oause a 
notice to be posted on the notice board stating that iho decree or order luvs been drawn 
up, and that any party or the pleader of any party may, witliin six working days from 
the date of such notice, peruse the draft decree or order and may sign it, or may file 
with the Munsarim an objection to it on the ground that there is in the judgment a 
verbal error or some accidental defect not affecting a material part of the case, or that 
such decree or ord^ is at variance \vi.th the judgment or contains some clerical or 
arithmetical error. Such objection shall state clearly what is the error, defect, or 
variauce alleged, and shall be signed and dated by the person making it. 

(2) If any such objection be filed on or before the date specified in the notice, 
the Munsarim shall enter the case in the earliest weekly list practicable, and shall, on 
the date fixed, put up the objection together with the record before the Judge who 
■pronounced the judgment, or, if such Judge has ceased to bo the Judge of the Court, 
before the Judge then presiding. 

(3) If no objection has been filed on or^before the date specified in the notice, 
or if an objection has been filed and disallowed, the Munsarim shall date the decree as 
of the day on which the judgment was pronounced and shall lay it before the Judge 
for signature in accordance with the provisions of rules 7 and 8. 

(4) If an objection has been duly filed and has been allowed, the correction or 
alteration directed by the Judge shall be made. Every such correction or alteration 
in the judgment shall be made by the Judge in his own handwriting. A decree amended 
in accordance with the correction or alteration directed by the Judge shall be drawn up, 
and the Munsarira shall date the decree as of the day on which the judgment was pro- 
nounced and shaU lay it before the Judge for signature in accordance with the provisions 

of rules 7 and 8, 

(5) When the Judge signs the decree he shall make an autograph note stating 
the date on which the decree was signed. 


Order XXL 

SvhstiitUe the following for paragraph (2) in rule 25 : 

as (a) “ 2. Where the endorsement is to the effect that such officer is unable 
to oxeonte the process, the Court may examine him.personaUy or upon affidavit touohmg 
hia alleged inabiUty, and may. if it thinks dt, summon and examme witnesses as to 
Btloh inability, and shall record the result.” 
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V# SubsMute the following /or ‘rule 55 : — 

55 ( f )• Notice ahe-H be sent to the sale officer executing a dCoM of aU up^Uoatlons 
for rateable distribution of assets made under section 73 (1) in respect of 't^e pn^ity 
of the same judgment^ebtor by persons other than the holder of the decree fewr the 
execution of which the original order was passed. 

(2) Where — 

(a) the amount decreed (which shall include the amount of any decree passed 

against the same judgment ^debtor, notice of which has been sent to the 
sale officer under sub-section (1), with costs and all oharges and expenses 
resulting from^the attachment of any property are paid into CJourt, or 

(b) satisfaction of the decree (including any decree passed against the same 

Judgment-debtor, notice of which has been sent to the sale officer under 
sub-section (1), is otherwise made through the Court or certified to the Court, 
or 

(c) the decree (including any decree passed against the same judgment-debtor, 

notice of which has been sent to the sale officer imder sub-section (1), is 
set aside or reverspd, 

the attachment shall bo deemed to be withdrawn, and, . in the case of immoveable pro- 
perty, the withdrawal shall, if the judgment-debtor so desires, be proclaimed at his ex- 
pense, and a coi^y of the proclamation shall be affixed in the manner prescribed by the 
lost preceding rule. 

104. When the certificate prescribed by section 41 is received by the Court which 
sent the decree for execution, it shall cause the necessary details as to the result of 
execution to be entered in its register of tjivil suits before the papers are transmitted 
to the record room, 

1 05. Every attachment of moveable property under rule 43, of Negotiable Instru - 
ments under rule 51, and of immoveable property under rule 54, shall be made through 
a Civil Coui’t Amin, or bailiff, unless special reasons render it necessary that any other 
agency should bo employed ; in which case those reasons shall be stated in the hand- 
UTiting of the presiding Judge himself in the order for attachment. 

106. When the property which it is sought to bring to sale is immoveable property 
within the definition of the same contained in the law for the time being in force relating 
to the registration of documents, the decree-holder shall file with his application a certi- 
ficate from the sub -registrar within whoso sub-distriot such property is situated, showing 
that the sub*registrar has searched his book nos. I and 11 and their indices for the past 
twelve years and stating the enoumbranoes, if any, which he has found on the proi)erty ' 

107. Where an application is made for the sale of land or of any interest in land, 
the Court shall, before ordering sale thereof, call upon the parties to state whether such 
land is oris not ancestral land within the meaning of Notifioatiqh No. 188711 — ^238-10, 
dated 7th October 1911, of the Local Government, and shall fix a date for determining 
the* said question. 

On the day so fixed, or on any date to which the enqui^ i;nay have hbm adjourned, 
the Court may takb fhoh evidence, Isy affidavit or othhrwhf^i as it may deem necessary : 
aiid may also eall for a report from the Collector as to whether such land 

or any portion thereof is ancestral land. 



HtOH: COtmT BULES. 

Alter b<^ii8idet^ the evidemoe and the report, if any, the Coi 
so^ land> or any, and what part of it, is anoestral land. 

^ The result of the enquiry shall be noted in an order made for the purpose by the \ 
piesidiing’ Judge in his own handwriting. 

1o8|. When the property which it is sought to bring to sale is revenue paying or 
revenue free land or any interest in such land, and the decree is not sent to the Collector 
for execution un<^r section 68, the Court, before ordering a sale, shall also call 
upon the Collector in whose district such property is situate to report whether the 
property is subject to any (and, if so, to what) outstanding claims on the part o 
Government. 

I op. The certificate of the sub-registrar and the reix)rt of the Collector shall be 
open to the inspection of the parties or their pleaders, free of charge, between the time 
of the receipt by the Court and the declaration of the result of the enquiry. 

No fees are payable in respect of the report by the Collector. 

no. The result of the enquiry under rule 66 shall bo noted in an order made for 
the purpose by the^residing Judge in his own handwritipg. The Court may in its dis- 
cretion adjourn the enquiry, provided that the reasons for the adjournment are stated in 
writing, and that no more adjournments are made than are necessary for the i)urp0808 
of the inquiry. 

111. If after proclamation of the intended sale has been made any matter is brought 
to the notice of the Court which it considers material for purchasers to know, the 
Court shall'cause the same to be notified to intending purchasers when the property is 
put up for sale. 

112 . The costs of the proceedings under rules 66, 106 and 108 shall bo paid in the 
first instance by thq decree-holder ; but they shall be charged as part of the costs of the 
execution, unless the Court, for reasons to be specified in writing, shall consider that 
they shall wholly or in part be omitted therefrom. 

1 1 3* When permission has been given to a decree-holder to bid for property, tl\e 
Court ordering the sale shall inform the officer appointed to conduct the sale whether 
there are any persons, in addition to the decree-holder, entitled to share in the sale 
proceeds. 

1 1 4. Whenever any Civil Court has sold, in oxocution of a decree or other order, 
any house or other building situated within the limits of a Military Cantonment or station, 
it shall, as soon as the sale has been confirmed, forward to the Commanding Officer of 

■ suoh cantonment or station for his information and for record in the Brigade or other 
proper office, a written notice that such sale has taken place ; and such notice shall 
contain fuU particulars of the property sold and of the name and address of the 
purchaser. 

1 1 5. Whenever guns or other arms in respect of which licenses have to betaken 
by purohaseis under the Indian Anns Act (Act No. XI of 1878) are sold by public 

.auoUon in execution of decrees by order of a Civil Court, the Court dirwting the sate 
Vrt&li give due notice to the Magistrate of the district of the nayes and addresses of 
' ■iliAlpurohasew, and of the time and place of the intended deUvery to the purchasers of 
: arms, so that proper sfeps may be taken by the poUce to enforce the requue- 

Ann^ A®* 
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APPENPIX V, 


AIL ' 

App. V, 1 1 6 . When an application is made for the attachment of live-fitoolt or other move - 
able property, the decree-holder shall pay into Court in cash such sum as cover the 
costs of the maintenance and custody of the property for fifteen days* If within three 
clear days before the expiry of any such period of fifteen days the amount of such' costs 
for such further period as the Court may direct be not paid into Court, the Court, on 
receiving a report thereof from the proper officer, may issue an order for the withdrawal 
of the attachment and direct by whom the costs of the attachment are to be paid. 

117 . Live-stock which has been attached in execution of a decree shall ordinarily 
be left at the place where the attachment is made either in custody of the judgment - 
debtor on his furnishing security, or in that of some landholder or other respectable 
person willing to undertake |he responsibility of its custody and to produce it when 
required by the Court. 

118 . If the Custody of live-stock cannot be provided for in the manner described 
in the last preceding rule, the animals attached shall be removed to the nearest pound 
established under the Cattle Trespass Act, 1871, and committed to the custody of the 
X)Ound-keeper, who shall enter in a register — ■ 

(а) the number and description of the animals ; 

( б ) the day and hour on and at which they were committed to his custody; 

(c) the name of the attaching officer or his subordinate by whom they were com- 
mitted to*bis custody ; and shall give such attaching officer or subordinate 
a copy of the entry. 

lip. For every animal committed to the custody of the pound-keeper as aforesaid, 
a charge shall be levied as rent for the use of the pound for each fifteen or part of 
fifteen days during which such custody continue, according to the scale prescribed 
under section 12 of Act No. 1 of 1871. 

And the sura so levied shall be sent to the Treasury for credit to the Municipal 
or District Board, as the case may be, under whose jurisdiction the pound is. All 
such sums shall be applied in the same manner as fines levied under section 12 of the 
said Cattle Trespass Act 

lao. The pound-keeper shall take charge of, feed and water, animals attached and 
committed as aforesaid until they are witlidrawn from his custody as hereinafter 
provided and he shall be entitled to be paid for their maintenance at such rates as may 
be, from time to time, prescribed under proper authority. Such rates shall, for animals 
specified in the section mentioned in the last preceding rule, not exceed the rates for 
the time being fixed under section 5 of the same Act, In any case, 'for special 
reasons to bo recorded in writing, the Court may require payment to be made for 
maintenance at higher rates than those prescribed. 

I3I. The charges herein authorized for the maintenance of live-stock shall be 
paid to the pound- keeper by the attaching officer for the first fifteen days at the 
time the animals are committed to his custody, and thereafter for such further period 
as the Court may direct, at the commencement of such period. Payments for such main- 
tenance so made in excess of the sump due for the number oi days during which the 
animals may be in the custody of the pound-keeper shal] bi^ refunded by him to the 
attaching officer. 
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laa. Animals fl/ttached and committed as aforesaid $hall not be released V 

enstody by the pouttd-keei>er except on the written order of the Court, or of the atta^- 
ohing officer, or of the officer appointed to conduct the sale ; the person receiving 
the animals, on their being so released, shall sign a receipt for thorn in the register 
mentioned in rule 118. 4 


123- For the safe custody of moveable property other than live-stock while 
under attachment, the attaching officer shall, subject to approval by the Court, 
make such arrangements as may be most convenient and economical. 

'l 24 - With the permission of the Court the attaching officer may place one or 
more persons in special charge of such property. 

125. The fee for the services of each such person shall^bo payable in the manner 
prescribed in. rule 116. Tt shall not be loss than two annas, and shall ordiAarily not be 
more than three and a half annas per diem. The Court may at its discretion allow a 
higher fee; but if it do so, it shall state in writing its reasons for allowing an exceptional 
rate. 


126. When the services of such person are no longer required the attaching officer 
shall give him a certificate on a counterfoil form of the number of days he has served 
and of the amount due to him ; and on the presentation 6f such certificate to the Court 
which ordered the attachment, the amount shall be paid to him in the presence of the 
presiding Judge. Provided that, whore the amount does not exceed Rs. 5, it may be 
paid to the Salma by money order on requisition by the Amin, and the presentation 
of the certificate may be dispensed ’v^ith. 

127. When in consequence of an order of attachment being withdrawn or for 
some other reasons, the person has not been employed or has remained in charge of 
the property for a shorter time than that for which payment has been made in res- 
pect of his services, the foe paid shall he refunded in whole or in part, as the case 
may be. 

128. Fees paid into Court under the foregoing rules shall be entered in the Regis- 
ter of Petty Receipts and Repayments. 

129. When any sum levied under rule 119 is remitted to the treasury , it shall be 
accompanied by an order in triplicate (in the form given as form 9 ot the Municipal 
Account Coda), of which one part will be forwarded by the Treasury Officials to the 
District or Municipal Board, as the case may be. A note that the same has been paid 
into the Treasury os rent for the use of the pound, will be recorded on the extract from 
the pass book. 

130. The cost of repairing attached property for sale, or of conveying it to the 
place where it is to be kept or sold, shall be payable by the decree-holder to the attaching 
officer. In the event of the decree-holder failing to provide the necessary funds, the 
attaching officer shall report his default to the Court, and the Court may thereupon 
issue an order for the withdfawal of the attachment and direct by whom the costs 0 
the attachment are to be paid. 


Ortfer XXVIt. 


9 . In eTeiy case in which the Government deader appears for the Government 
as Aparty on its own account, or for the Government as undertaking, P””' 

slons of role 8 (1). the defence of a suit against an officer of the Government, he shaU, 
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A ll* 

4ppi V, I*'Ue« of a vakalatnama, file a memoraii^Qm x>n u&atam]^ pap^t ei^e 4 -by him aud 
stating on whose behalf he appears. Such memorandi^m shall as nearly as may b^ 
in the terms of the following form : 

Titlm of the Suit, etc. 

1 , A. B., G}overnment Pleader, appear on behalf of the Secretary of State for 
India in Council (or the Government of the United Provinces, or as the case may be) 
Respondent (or &c.), in the suit : * 

or, on behalf of tho Government [which under Order 27, rule 8 (1) of Act No, V 
of 1908, has undertaken the dfefence of the suit], respondent (or, &o.), in tho suit. 

Orcfor XXXfi. 

4 (3)‘ IK r. 4 (3) aubatitute a comma for the full stop and add the following words : — 

Unless a notice under rule 3 (4) of this order has been duly served on him 
and he has failed to reply to that notice within the time specified therein.” 

Order XU. 


Revised rule 3 ( 1 ). 

“ 3 (i ). Where the memorandum of appeal is not drawn up in the manner herein- 
before prescribed, or accompanied by the copies mentioned 
Kejectraent or arao^d- 1 ( 1 )* may be rejected, or where the memoran- 

ment of memorandum. dum of appeal is not drawn up in the manner prescribed, it 

may be returned to thd appellant for the purpose of being 
amended within a time to be fixed by the Court or be amended then and there.” 

38 . ( 1 ) An address for service filed under Order VII, rule 10, or Order VIII, 

rule 11 , or subsequently alteied under Order VII, rule 24, or Order VIII, rule 12 , shall 
hold good during all appellate proceedings arising out of the original suit or petition. 

( 2 ) Every memorandum of appeal shall state the addresses for service given by 
the opposite parties in the Court below, and notices and processes shall issue from the 
appellate Court to such addresses. 

(3) Rules 21, 22, 23 and 24 of Order VII shall apply, so far as may be, to appellate 
proceedings. 


Order XLN. 


Revised rule 1 . 

* ” Appeals from Appellate Decrees, 

“ 1 . The rules of Order XL! shall apply, so far as may be, tottppeals from appellate 
Procedure. decrees, subject to the following provision: — 

“ Every memorandum of appeal from an appellate decree shall be accompanied 
by a copy of the decree appealed from and (unless the Cou^ dispenses therewith) of the 
judgment on which it is founded, and also of the judgment of the Court of first instance 


Order XUH. » 

3 . In every appeal under rule 1 , in every misoellanedtis case, and in every nit 
diemisaed for default^ a formal orde# shall be drawn up stilting clearly the determine* 
tipn of the appeal or*case, the costs incurred, smd tho p| 9 »t|es, if any, by wham such 
oostcrare*to be paid. , ' 7 ^ 
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Orctar XLVI. 




t. Bale 38 of Order XLI shall apply, so far as may be, to prooeedings 
this Older* 

Oni^r XLya. 

IO> JRule 38 of Order XI^I shall apply, so far as may be, to proceedings undel* 
this order 

Ordaf* L//. 

I * Buie 38 of Order XLI shall apply, so far as may be, to prooeedings under 
section 115 of the Code. 


FORMS. 


APPENDIX B. 

No. 7. 

Form no. 7 — ^an order for transmission of summons for service in the jurisdiction 
of another Court (Order 5, rule 21) is hereby cancelled. 

APPENDIX B. 

No. 10. 

^ Form No. 10~a form to accompany return of summons of another Court (Order 
6, Rule 23), is cancelled. 

Ac APPENDIX B. 

No. 20. 

APPLICATION FOR ISSUE OF SUMMONS TO A PARTY OR WITNESS. 


No. OF SUIT. 


Name of parties 
In the Court of the 
J)dte fixed for hearing 


^ Distance of rmidence 

from Court addrew of 

Name and 

J!iUmt>er wnom unex" 

of each Bank or Travefllng Diet ex- pended tra- 

tMrson to occupation. Ball. Eoad. expenses. penses. and 

monad. Sletmoney 

' moned. ihould bo 

returned. 
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APPENDIX .Vi - 


^e^AU. 

4PP- V. 

The security to be famished under section 65 (4) shall bo, as nearly as may be, 
by a bond in the |ollowing form:— r- , 

In the Court of at 

Suit No. ‘ of 19 

against 

Plaintiff. 

C. D, of Defendant. 

Whereas in execution of the decree in the suit aforesaid, the said C. D. has been 
arrested under a warrant afid brought before the Court of 

• ; and whereas the said C. D, has applied for his discharge on the ground 
that he undertakes within one month to apply under section 5 of Act No. Ill of 1907, 
to be declared an insolvent, and the said Court has ordered that the said C. D. shall 
be released from custody if the said C. D. furnish good and sufficient security in the 
sum of Rs. that he will appear when called upon, and that he will 

within one month from this date apply under section 6 of Act No. HI of 1907, to be 
declared an insolvent. Therefore I, E. F., inhabitant of ^ 

have voluntarily become security, and do hereby bind myself, my heirs and execu* 
tors, to as Judge of the said Court and his successors in office that the 

said C. D., will appear at any time when called upon by the said Court, and will 
apply in the manner and within the time hereinbefore set forth, and in default of 
such appearance or of such application, I bind'inyself, my heirs and executors, to 
pay to the said Court, on its order, the sum of Rs. 

Witness my hand at this day of 19 

(Sd.) E. F., 

Witnesses : Surety. 


.. APPENDIX E. 
No. 43. 


APPENDIX F. 

No. 11. 

The security to be furnished under Order XXXVIII, rule 9, shall be, as nearly as 
may be, by a bond in the following form : — 

In the Court of at 

. Suit No. of 19 . 

. . Plaintiff. 

. . Defendant. 

Amount of suit. Rupees 

Whereas in the suit above specified the plaintiff Aforesaid, has applied 

to the said Court that the said defendant, , may be called on to furnish suffi- 

cient security to fulfil any decree that may be passed against him in the said suit, 
or that on his failure so to do, certain property of the said defendant, , may 

be attached : 

And whereas, on the failure of the said defendant, » , to furnish such 

qeourity, or, show cause why it should not be furnished, the property aforesaid of 
the said defendant, has-been attached by order of the said Court: 

Therefore C , inhabitant of , have voluntarily 

become security and hereby bind myself, my heirs and ezeoi^iliors, to 
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" Al^ 

Judge of the said Court, and his successors in Office, that the said defendant, ^ App. V. 
shall produce and place at the disposal of the said Court, when required, the pro- 
perty hereinbelow speoihod, namely, (/lere give description of property or refer to Wfk 
unnexed schedule), or the value of the same, or such portion thereof us may be sufficient 
to fulfil such decree and shall when required pay the costs of tJie attachment, and in^ 
deJault of his so doing I bind myself, my heirs and executors, to pay to aS 

Judge of the said Oonit and his successors in office on its order such sum to the extent 
of rupees (here enter a sufficient sum to cover the a7nount of suit with costs and the cosU of 
the aUttchment) as the said Court may adjudge against the said defendant. 

Witness my hand at this day of 

• (Signed) 

Surety, 

Witnesses : • (Signed) 

No. 12. 

The security to be furnished under Order XXXIX, rule 2 (2), shall bo, as far as may 
be, by a bond in the following form : — 

In the Court of at 

Suit No. of 19 . 

. . Plaintiff. 


. . Defendant. 

Whereas, in the suit above specified, instituted by the said plaintiff, 
to restrain the said defendant, ,from (here slate the breach of contract 

or other injury), the said Court has, ton the application of the said plaintiff, 
granted an injunction to restrain the said defendant from the repetition (or the covtimianc^) 
of the 8aid\)reach of contract (or wrongful act complained of), and required security from 
the said defendant against such repetition (or continuance) : 

Therefore I, , inhabitant of , have voluntarily become 

security and do hereby bind myself, my heirs and executors to as 

judge of the said Court and his successors in office that the said defendant 
shall abstain from the repetition (or continuance) of the breach of contract aforesaid 
(or wrongful act, or from iJte committal of any breach of contract or injury of a like kind, 
arising out of the same contract, or relating to the same property or right), and in default 
of his so abstEtining, I bind myself, my heirs and executors to pay into Court, on the 
order of the Court such sum to the extent of rupees , as the Court 

shall adjudge against the said defendant. 

Witness my hand at this day of 

Witnesses ; 

Surely, 


APPENDIX H. 

No. 4. 

Notice to show came, (General Form,) 

IN THE COURT OE 

AT DISTRICT. 

CrvTL Suit No. of 19 

Miscellaneous No, of - 

resident of 


versus 


resident of 
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R|l|#t — All* 

APP. V. To 

Whbbbaa the abovenamed 
has made applioation to this Court that 

you are hereby warned to appear iu this Court in person or by a pleader duly instmeted 
on the day of 19 »at o’olook in the forenoon 

to show cause against the application, failing wherein, the said applioation will be 
and determined ex parte, and it will be presumed that you consent to be appointed guar- 
dian for the suit. 

# 

Given under my hand and the seal of the Court this day of 

Judge, 


APPENDIX H. 


No. 5. 


(List of dooumtots produced by Order 1^, rule 1.) 

IN THE COURT OP AT DISTRICT. 


Suit No. 


OF 19 


Plaintiff. 


versus. 


. . * Defendant. 


List of documents produced with the plaint (or at first hearing) on behalf of plaintiff 
(or defendant). 


^ This list was filed by 


this 


day of 


19 . 


1 

2 

3 

4 

Serial 

number. 

Description and 
date, if any, 
of the docu- 
ment. 

What became of the document. 

1 



If brought on the 
record the ex- 
hibit mark put 
on the docu- 
ment. 

If rejected, date 
of return to 
party, and sig- 
nature of party 
or pleader to 
whom the docu- 
ment was re- 
turned. 

If it remains on 
the record alter 
decision of the 
case and is en- 
closed in an 
envelope, un4w, 
rule 24, Chap- 
ter m, the date 
of enclosure 
the envelope. 




AljLAHABAD HIGH COURT RULES. 


appendix H. 

No. 11. 

Notice to minor defendant and gvardian, 

IN THE COURT OE , AT 

Suit No. of 19 


DISTRICT. 


rosidont of 
plaiatitf. 


Rtlles— Ail. 

App. V. 


To 


resident of 
defendant. 

Minor defendant. 


Natural guardian. 

Whereas an appUcation has been presented on the part of the plaintiff in the abovro 
suit for the appointment of a guardian for the suit to the minor defendant, you, the said 
minor, and you (1) ^are hereby required to take notice that unless 

" days from the service upon you 6f this notice, an a]3 plication is 

mode to this Court for the appointment of you (1) or of some friend 

of you, the minor, to act os guardian for the suit, the Court will proceed to appoint you 
, or some other persop to act as guardian to the minor for the purposes of the said suit. 

Given under my hand and the §eal of the Court thi^ day of 

Judge. 


APPENDIX H. 

No. 10. 

The security to be furnished under Order XXV, rule 1, shall be as nearly as may 
be, by bond in the following form : — 

In the Court of at 

Suit No. of 19 . 

. . Plaintiff. 

. . Defendant. 

Whereas a suit has been instituted in the said Court by the said plaintiff 
to recover from the said defendant 

the sum of rupees and the said plaintiff is i-caiding 

out of British India (or is a woman) and does not possess any sufficient immoveable 
property within British India independent of the property in the suit ; 

Therefore, I, inhabitant of , have voluntarily become security, and do 

hereby bind myself, my heirs and executors, to as Judge of the said Court and to his 
successors in office that the said plaintiff , hia heirj and executors, shall, 

whenever called on by the said Court, pay all costs that may have been or may be 
incurred by the said defendant, , in the said suit, and in default of such payment 

I bind myself, my heirs and executors, to pay all such costs to the said Court on its order. 

Witness my hand at this day of 19 . 

(Signed) 
Surety. 


Witnesses 

70 
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APPENDIX VI. 


Rules made hy the High Court of Madras umder s. 122^ 

O. 3 , r* 4 * — Add the following as sub-rule (4y to O, 3, r. 4 : — 

“■ (4) Notwithstanding the termination of all proceedings In the suit so far ab 
reg 6 trd 6 the client, the appointment of a pleader shall, unless otherwise provided therein 
or determined by the death of the client or the pleader or by revocation in accordance 
with the provisions of caluse (2) of this rule, bo deemed to authorise him to appear or to 
make any application or to do any act in connection with getting copies of documents 
and obtaining return of documents produced or filed in the suit or refund of money 
paid into Court in the suit.” 

O. 4, r . a. — I'n O. 4, r. 2, number the present rule 2 (1), and add 03 rule 2 (2) — > 

Cl 

“ Registers in accordance With Forms Nos. 14, 15, 16, 17 and 18 in Appendix H are 
prescribed for use in all Civil Courts having jurisdiction over the classes of suits and 
oases specified therein.” 

[Note. — F or the* New Fortns Nos. 14, 15, 16, 17 and 18, see bdow Appendix jET,] 

O. 5 , rr. 25 , 26 , — Substitute the following for^^rr. 25 and 26 in 5 : — 


25. Where the defendant resides out of British India and has no Agent in British 

Service where defendant India empowered to accept service, the summons may be 
resides out of British India addressed to the defendant at the place where he is residing 
and has no Agent, sent to him by post, if there is postal communication 

between such place and the place where the Court is situate. 


Provided that, if, by any arrangement between the Local Government of the Pro- 
vince in which the Court issuing the summons is situate and the Government of the 
foreign territory in which the defendant resides, the summons can be served by an 
olficer of the Government of such territory, the summons may be sent to such officer in 
such manner as by the said arrangement may have been agreed upon. 


20. Where — 


(a) in the exorcise of any foreign jurisdiction vested in His Majesty or in the Govern 


Service In foreign terri- 
tory through Political Agent 
or Court or by special ar- 
rangement. 


or-General in Coimcil, a Political Agent has beefi appointed, 
or a Court has been established or continued, with power 
to servo a summons issued by a Court \mder this Code in any 
foreign territory in which the defendant resides, or 


(5) the Governor-General in Council has, by notification in the Gazette of India, 
declared, in resi)eot of any d?bui^ situate in any such terri- 
ot XVlil tory and not established br opntipued in the exorcise of 

any such jurisdiction as aforesdi^d, ^at service by such Court 
4 j£ any summon i IsBued by a Court ipider this Code ]i)ie:^i^med tp be valid service, or 

(c) by any arrangement between the Looat of the . Rrovinbe in which 

the Court issuing the summons is situate anti of the fo^ign territory 



^D)ftAS mOH COURT BULBS. 

in wljioh th© resides the summons can be served by an officer of the Govemmeiii 4-tAi>0. V I 

of sti©h , temtbry.v/;^';' ^ ^ 

the summonB may be sent to such Political Agent or Court, or in such manner **? 
may hate been agreed upon to the -proper officer of the Governmipit of the foreign 
territory by post or otherwise, for the purpose of being served upon the defendant ; 
and, ii the summons is returned with an endorsement signed by such PoUtioal -Agent 
or by the Judge or other officer of the Court or by the officer of the Government of the 
foreign twritory that the summons has been served on the defendant in manner herein- 
before directed, such endorsement shall be deemed to be evidence of service- 

O. 5 , rr. 37, a8, 3p A • Make tliQ following uniendnutnls and additions to O, 5 

(1) In rule 27 after the words “ send it ” insert the words “ by registered post 

prepaid for acknowledgment.’* • 

(2) In rule 28 after the words “ shall send ” insert the words “ by registered post 

prepaid for acknowledgment.” 

(3) Insert as rule 29-^ — 

“ Notwithstanding anything contained in the foi-cgoing rules, whom the 
defendant is a puBlio officer (not l>elongingto His Majesty’s Military or Naval forces 
or His Majesty’s Indian Marine Service) sued in his official capacity, service of summons 
shall be made by sending a copy of the summons to the defendant by registered post 
prepaid for acknowledgment together with the original summoni, which the defendant 
shall sign and return to the Court which issued the summons.” 

0. 9, r. 13 * — Make the following amendments to O. 9, r. 13 ; — 

(1) Re-number rule 13 aa rule 13 (1). 

(2) Add the following as sub-rule (2) to rule 13 : — ■ 

“ (2) The provisions of »Section 5 of the Indian Limitation Act, 1908, shall 
apply to applications under sub-rule (1).” 

O. 13 , r, 7. — Add the foUoioing proviso to rule 7 (2) 

“ Provided that no document shall be returned which by force of the decree has 
become wholly void or useless.” 

0* l6 (4 A), (1) Notwithstanding anything contained in the foregoing rules, in 

any suit by or against the Secretary of State for India in 

SiMjclal provision for public Council, no payment in accordance with rule 2 or rule 4 shall 

sorvante sujnmonod wit- reauired when an application on behalf of Government is 
nesBes in suits to which the ^ ^ ^ i i 

Government is a party. made for summons to a Government servant whose salary 

^ exceeds Rs. 10 per mensem and whoso attendance is required 

^ a Court situate more than five miles from his headquarters ; 

and the expenses incurred by Government in respect of the attendance of the witness 
shall not be taken into consideration in determining co.sts incidental to the suit. 

*’ (2) When any other party to such a suit applies for a summons to such an officer, 

' he shall deposit in Court along with his application a sum of money for the travelling and 
other expenses of the officer according to the scale prescribed in the Civil Service Kogula- 

tlbhs and shall also pay any further sum that may bo required under rule 4 according 

;;to thO same scale ; and the money so deposited or^iaid shall be credited to Government. 

, 3 - < 3 ) In all cases where a Government servant appears in accordance with thisrule ; 
<l^,Com*-iiban gtant him a .^ifleate of attendance. 
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APPENDIX VI, 


^ Rules— Mad. 

^pp. VI. ORDER XX 

I. — Make ihe fdUomng amendmerUa to 0,20, r» 1 : — 

(1 ) Re-number rule 1 as sub-rule (1})« 

(a) Add the following as sub-rule (2) : — 

(2) The judgment may be pronounced by dictation to a shorthand writer 
in open Court, where the presiding Judge hae been specially empowered in that behalf 
by the High Court, 

3. — For 0,20,r. 3, substitute the following rule : — 

“ The judgment shall bear the date on which it is pronounced and shall be signed 
by the Judge and, when onc^ signed, shall, not afterwards be altered or added to, save as 
provided by section 162 or on review, provided also that, where the presiding judge is 
specially empowered by the High Court to pronounce his judgment by dictation to a 
shorthand writer in open Court, the transcript of the judgment so pronounced shall, after 
such revision as may be deemed necessary, be signed by the judge.’* 

12 . — Add the following to O. 20, r. 12 : — • 

“ (3) Whore an Appellate Court directs such an inquiry, it may dii'cct the Court 
of first instance to make the inquiry ; and in every case the Court of ^rst instance shall 
on the application of the decree holder, inquire and pass the final decree.” 

ORDER XX/. 

iy.~ln O. 21, r. 1.7. add as r. 17 (5) 

“ Registers in accordance with Forms Nos. 19, gO and 21 in Appendix H are pres- 
cribed for use in all Civil Courts having jurisdiction over the classes of cases specified 
therein.” 

[Note.- — For the new Forms Nos. 19, 20 and 21, see below A^ppendix H.] 

25 (2) — (1) Amend 0. 21, r. 26 (2), as follows : — 

Insert the words “ or cause him to be examined by any other Court ” after the words 
“ examine him.” 

(2) Add ihe following proviso to r. 25 (2) : — 

“ Provided that an examination of the officer entrusted with the execution of a 
process by the Nazir or the Deputy Nazir under the general or special orders of the Court 
shall be deemed to be sufficient compliance with the requirements of this clause.” 

40. Add the following as a proviso to 0,21, r, 40 (6) ; — 

“ Provided that, in order to give the judgment-debtor an opportunity of satisfying 
the decree, the Court before making the order of committal may leave the judgment - 
debtor in the custody of an officer of the Court for a specified period not exceeding ten 
days, or release him on his furnishing security to the satisfaction of the Court for his 
appearance at the expiration of the specified period if the decree bo not sooner satisfied.” 

Add the following as sub-rule (6) toO,2\, r, 40 

“ (6) No judgment. debtor shall be committed to the civil prison or brought before 
the Court from the prison to which ho has been committed pending the consideration of 
any of the matters mentioned in sub-rule (2) unless and until the decree-holder pays into 
Court such sum as the judge may think sufficient to meet the travelling and subsistence 
expenses of the judgment-debtor and the escort for the journey to and from the prison. 

Sub-rule (6) of Rule 39 shall apply to such payments^”, 
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iidij 

fi*ule8 - Mad^ 

Jor 0. 21, f. 43, mibstitute the foUomng rules, viz App. VI 

“ 43. (1) Where the property to be attached is moveable property, other thftQ ■ 

agricultural produce, in the jxjssession of the judgment-debtor, the attachment shall 
be made by actual seizure, and the attaching officer shall keep the ]yop 0 rty in his own 
custody or in the custody of one of his subordinates, and shall bo responsible for the 
due custody thereof. 

provided that, when the property seized is subject to speedy and natural decay 
or when the expense of keeping it in custody is likely to exceed its value, the attaching 
officer may sell it at once, and 

provided also that, when the property attached consiiits of live-stock, agricultural 
implements or other articles which cannot conveniently be removed an(^ the attaching 
officer does not act under the first proviso to this rule, he may at the instance of the 
judgment-debtor or of the decree-holder or of any person claiming to be interested in 
such property leave it in the village or place where it has boon attached — • 

(а) in the charge of the person at whose instance the property is retained in 

such village or place, if such person enters into a bond in the Form No. 16- A 
of Apjfcndix E to this schedule with one or more sufficient sureties for its 
production when called for, or 

(б) in the charge of an officer of the Court, if a suitable place for its safe custody 
be provided and the remuneration of the officer for » period of 16 days at 
such rate as may from time to time be fixed by the High Court bo paid in 
advance. 

(2) Whenever an attachment made under the provisions of this rule ceases for 
any of the reasons specified in rule .66 or rule 57 or rule 60of this order, the Court may 
order the restitution of the attached pro^ierty to the person in whose possession it 
was before attachment. 

43-A. (1) Whenever attached property is kept in the village or place whore it 

is attached, the attaching officer shall forthwith rej)ort the fact to the Court and 
shall with his report forward a list of the property seized. 

(2) If attached property is not sold under the first proviso to rule A3 or retain- 
ed in the village or place where it is attached under the second proviso to that rule, 
it shall be brought to the Court-house and delivered to the proper officer of the Court. 

43 -B. (1) Whenever attached property kept in the village or place where it is 

attached is live-stock, the person at whoso instance it is so retained shall provide 
for its maintenance, and, if he fails to do so and if it is in charge of an officer of the 
Court, it shall be removed to the Court-house. 

Nothing in this rule shall prevent the judgment-debtor, or any person claiming 
to be interested in such stock from making such arrangements for feeding the same 
as may not be inconsistent with its safe custody. 

(2) The Court may direct that any sums which have been expended by the 
attaching officer or are payable to him, if not duly deposited or paid, be recovered 
from the proceeds of property, if sold, or bo paid by the person declared entitled to 
delivery before he receives the same. The Co^urt may also order that any sums 
deposited or paid under these rules be recovered as oosts of the attachment from any 
party to the proceedings.** 

[Noth.— A n additional Form, being Form No. 15-A, has been inserted in Appendix S,] 
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Rules — Mad. 

App. VI. 53, Add the following aa sttb-rule 1 (c) to 0, 21, r, 53 

“ (c) If the decree sought to be attached has been sent ioxje^eoution to another 
Court, the Court which passed the decree shall send a copy of the said notice to the 
former Court, and thereupon the provisions of clause (6) shall apply in the same 
manner as if the ^rmer Court had passed the decree and the said notice had been sent to 
it by the Court which issued it.” 

5. Add the following as a proviso to O. 22, r. 6 : — 

“ Provided that an appellate Court before determining it may direct any lower 
Court to take evidence thereon and to return the evidence so taken together with its 
finding and reasons and may take such finding and reasons into consideration In 
determining the question 

1 1 -A. — Jtn 0.22, after r.W^ add the following as r. 11 - A : — 

11- A. The entry on the record of the name of the representative of a deceased 
appellant or respondent in a matter pending before the High Court in its appellate 
jurisdiction, except in cases under appeal to the King in Council, shall be deemed to 
be a quasi-judicial act within the meaning of section 128 (2) (i) of the Code of Civil 
Procedure and may be performed by the Registrar, provided that contested applications 
and applications presented out of time shall be posted before a Jud§e for disposal.” 

Ordor XXVi^A. 

O. ad-A.^ — After O. 26, read the following O, 26 A. : — 

(1) The Court may in any suit issue a commission to such persons as it thinks fit 
to translate accounts and other documents which are not in the language of the 
Court. 

(2) The report of the Commissioner shall be evidence in the suit and shall form 
part of the record. 

(3) Before issuing any commission under this Order, the Court may order bucIj 
sum (if any) as it thinks reasonable for the expense of the commission to be, within 
a time to be fixed, paid into Court by the party at whose instance or for whose benefit 
the commission is issued. 


Order XXVIL 

5 , — For 0.21, r. 6 f substihUe the following rule : — 

“ The Court in fixing the day for the Secretary of State for India in Council to answer 
the plaint shall allow not less than three months* time from the date of siimmons 
for the necessary communication with the Government through the proper channel 
and for the issue of instructions to the Government Pleader to appear and answer on 
behalf of the said Secretary of State for India in Council or the Government and may 
extend the time at its discretion.” 

Order XXiX. 

I - A . — Insert as Rule 1-A of Order 29 — 

” In suits against a Local Authority the Court ip fixing the day for the defen- 
dant to appear and answer shall allow not less Ijhan two months* time between the 
date of summons and the date for appearance.” > ^ 
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Ordor XXXH. ( 

3 , — For O, 32, r, 3, substitute tha following rule : — 

“ 3 . (1) Wher6 the defendant is a minor, the Court, on being satisfied of th6 

fact of bis minority, shall appoint a proper person to be guardiar|for tho suit for thfl 
minor. 

( 2 ) An order for the appointment of a guardian for the suit may be obtained 
upon application in the name and on bf^half of the minor or by the plaintiff. 

(3) .The application shall be supj^>orted by an affidavit verifying the fact that 
the proposed guardian has no interest in the matters in controvemy in the suit 
adverse to that of the minor and that he is a fit x^orso’s to bo so nx^pointed. The 
ajOfidavit shall further state the name of the person or persons on whom notice has 
to be served under the provisions of sub-rule (fi). 

(4) An application for the apx>omtment of a guardian for the suit of a minor shall 
not be combined with an application for bringing on record the legal rojuesontatives 
of a deceased plaintiff or defendant. The apxDlication sliall be by separate petitions. 

(5) No ordei^shall be made on any ax^idication under this rule except upon 
notice to any guardian of the minor appointed or declaVcd by an authority comx>otont 
in that behalf or, where there is no guardian, upon notice to the father or other natural 
guardian of the minor or, where there is no father or other natural guardian, to the 
jKsrson in whose care the minor is, and after hearing any objectiem whieli may be urged 
on behalf of any person served wijh notice under this sub-rule. The notice required 
by this sub-rule shall be served six clear days before the day named in tlio notice 
for the hearing of the application and may Ix) in form No. 11 sot forth in apxMsndix H 
hereto 

4 . — For O. 32, r. 4, substitute ike following rule : — 

“ 4 . ( 1 ) Any person who is of sound mind and has attained majority may act 

aa next friend of a minor or as his guardian for the suit : 

Provided that the interest of tliat x^orson is not adverse to that of the minor 
aixd that he is not, in the case of a next friend, a defendant, or, in the case of a 
guardian for the suit a plaintiff. 

(2) Where a minor has a guardian ax^x^ointed or declared by competent 
authority, no x^erson other than the guar<liaii shall act as tlie next friend of the minor or 
be appointed as guardian for the suit unless the court considers, for reasons to lie 
recorded, that it is for the minor’s welfare that another x>orson bo permitted to act 
nr be appointed, as the case may be. 

(3) No person shall without his consent bo apiiointetl guardian for the suit. 

Whenever an application is made proiiosing the name of a person as guardian for 
the suit, a notice in form No. 11 -A set forth in appendix H hereto shall be served on 
the proposed guardian, unless the applicant himself be the proposed guardian or the 
proposed guardian consents. 

V (4) Where there is no other person fit and willing to act as guardian for the 
fetdti the CJourt may appoint nny of its officers i>o be the guardian, and may direct 
I that, the costs to be incurred by that officer in the performance of his duties as 
;^^rdiaii shall be borne either by the parties or by any one or more of the parties to 
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App. VI. ‘5he suit, or out of any fund in Court in which the minor is interested, and may give 
directions for the repa 3 nnent or allowance of the costs as justice and the circumstances 
of the cose may require. 

(5) When a guardian for the suit of a minor defendant is appointed, and it is 
made to appear tc#>the Court that the guardian is not in possession of any, or sufficient 
funds for the conduct of the suit on behalf of the defendant, and that the defendant 
will be prejudiced in his defence thereby, the Court may, from time to time, order the 
plaintiff to advance moneys to the guardian for the purpose of his defence and all 
moneys so advanced shall form part of the costs of the plaintiff in the suit. The order 
shall direct that the guardian, as and when directed, shall file in Court an account of 
the moneys so received by 

7. — Add the following in O. .32, r. 7 : — 

R%ile. — “( 1 -A). Where an application is made to the Court for leave to enter 
into an agreement or compromise or for withdrawal of a suit in pursuance of a compro- 
mise or for taking any other action on behalf of a minor or other person under disability 
and such minor or other person under disability is represented by counsel or pleader, the 
counsel or pleader shall file in Court with the application a certificate to the effect that 
the agreement or compromise or action proposed is in his opinion for the benefit of the 
* minor or other i^erson under disability. A decree or order for the compromise of a suit, 
appeal or matter, to which a minor or other person under disability is a party, shall 
recite the sanction of ^he Court thereto and shall set out the terms of the compromise 
os in the following Form which shall bo numbered as Form No. 24 in Appendix D to 
this Schedule.*’ 

14- A. — In 0. 32 after r. 14, add the following as rule 14-A : — 

“ 14- A. The appointment or discharge of a next friend or guardian for the suit of a 
minor in a matter ponding before the High Court in its appellate jurisdictiop, except 
in oases under appeal to the King in Council, shall be deemed to bo a quasi-judicial act 
within the meaning of section 128 (2) (i) of the Code of Civil Procedure and may be per- 
formed by the Registrar, provided that contested applications and applications 
presented out of time shall be posted before a judge for disposal.” 

17 . — Add as rule 17 of Order 32 — 

** In suits relating to the person or property of a minor or other person under the 
superintendence of the Court of Wards the Court in fixing the day for the defendant 
to appear and answer shall allow not less than two months* time between the date of 
summons and the date for appearance.” 

ORDER XU. 

I. — (1) Add the following sentence to sub^r. (!) of r. I : — 

“ The copy of the judgment shall be a printed copy in every case in which the High 
Court has prescribed that the judgment shall be printed when a copy is applied for 
for the purpose of appeal.’* 

Add ihefoUomng as o proviso to O, 41, r. 1 (1) — 

“ Provided that, in appeals from* decrees or orders under any special or local Act 
to which the provisions of Parts II and III of the Limitation Act, IX of 1008, do not 
apply *^d in which certified copies of such decreeflf or qjrders have not been granted 
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within the time prescribed for preferring an appeal, the Appellate Court may admit 'App. VI, 
the memorandum of appeal subject to the production of the copy of the decree or 
order appealed from within such time as may be fixed by the Court.” 

(2) Add the following sentence to sub-r. (2) of r. 1 ; 

The memorandum shall also contain a statement of the valuation of the appeal 
for the purposes of the Court Pees Act.” 

p. — Substitute the following for r. 9 (2) : — 

“ Registers in accordance with Forms Nos. 22, 23, 24 and 25 in Appendix H are 
prescribed for use in all Civil Courts liaving jurisdiction over tho classes of suits specified 
therein.” 

[Note.— For the new Forms Nos, 22, 23, 24 and 25, ^ee Appendix JI brJnw ] 

In O. 41, r. 18, after the words “ cost of serving tho notice ” insert the words 
“ or if the notice is returned unsorved, to deposit within any subsequent period fixed 
the sum required to defray the cost of any further attempt to serve the notice ” 

31 •' — Substitute the following for r. 31 : — 

31. Tho jucfgment of tho Appellate Court shall be* in writing and sliail slate ■ 

(a) the points for determination ; 

(b) the decision thereon ; 

(c) tho reasons for the decision : and 

(d) where the decree appeal^ from is reversed or varied, the relief to which 
the appellant is entitled ; 

and shall bear the date on which it is pronounced and shall be signed by tho Judge 
or the Judges concurring therein ; provided tliat, where tlie j)re8iding Judge is 
specially empowered by the High Court to pronounce his judgnumt by dictation to a 
shorthand writer in open Court, the transcript of the judgment so pronounced shall 
after such revision as may be deemed necessary, be signed by the Judge. 

ORDER XU-A {new). 

Appeals to the High Court from original decrees of Subordinate 

1. Tho rules contained in Order XLI shall apply to appeals in the High Court 
of Judicature at Madras with the modifications contained in this order. 

a, (1) The memorandum of appeal shall be accompanied by the proscribed 
fees for service of notice of appeal and tho receipt of tho accountant of tho Court for 
the sum prescribed by the rules of Court. 

(2) Unless otherwise ordered tho period proscribed by tho notice for 
entry of appearance by the respondent shall be twenty-five days from the service of 
notice upon him. 

3 * (1) If the respondent intends to appear and defend the appeal he shall 

within the period specified in the notice of appeal enter an appearance by filling in 
Oourt a memorandum of appearance. 

(2) If a respondent fails to enter an ap*pearance within the time and in the 
manner provided by the sub-rule above, he shall not be allowed to translate or print 
any part of the record. 
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App. VI. Provided that a respondent may apply by petition for further time, and the Court 
may thereupon make such order as it thinks fit. The application shall be supported 
by evidence to be given on affidavit as to the reason for the applicant’s default, and 
notice thereof shall bo given to the appeUant and all parties who have entered an 
appearance. Unless otherwise ordered the applicant shall pay the costs of all parties 
appearing upon the application. 

(1) The memorandum of appeal and the memorandum of appearance shall 

state an address for service within the City of Madras at which service of any notice, 
order or process may l:)e made on the party filing such memorandum. ' 

(2) If a party appears in person, the address for service may be within the 
local limits of the jurisdiotien of the Court from whoso decree the appeal is preferred. 

Provided that if such party subsequently appears by a pleader he shall state in 
the vakalat an address for service within the City of Madras, and shall give notice 
thereof to each party who has appeared. 

(3) [fa party appears by a pleader, his address for service shall bo that of 
his pleader, and all notices to the party shall ho served on his pleader at that address. 

5* The Court may direct that service of a notice of appeal or<!i)ther notice or pro^- 
cess shall be made by sending the same in a registered cover prepaid for acknowledg- 
ment and addressed to the address for service of the party to be served which has been 
filed by him in the lower Court. Provided that, after a party has given notice of an 
address for service in accordance witli Rule 4, service of any notice or process shall bo 
made at such address. • 

6. All notices and process, other than a notice of appeal, shall be sufficiently 
served if left by a party or his pleader, or by a person employed by the pleader, or by 
an officer of the Court, between the hours of 11 a.ui and 5 p.m. at the address for 
service of the party to be served. 

7. Notices which may be served by a party or his pleader under Rule 6, or which 
are sent from the office of the Registrar may, unless the Court otherwise directs, be 
sent by registered post ; and the time at which the notice So. posted would be 
delivered in the ordinary course of post shall be considered as the time of service 
thereof and the posting thereof shall be a sufficient service. 

8. If there are several respondents, and all do not appear by the same pleader, 
they shall give notice of apj>earanco to such of the other respondents as appear 
separately. 

9 . A list of all cases in which notice is to be issued to the respondent shall be 
affixed to the Court notice board after the case has been registered. 

10. (1) If upon a case being called on for hearing by the Court, it appears that 
the record has not been translated and printed in acoordohoe with the rules of Court, 
the Court may hear the appeal or dismiss it, or may adjourn the hearing and direct 
the party in default to pay costs, or may make such order as it thinks fit. 

(2) If tlie Court proceeds to hear the appeal, it may refuse to read or refer 
to any part of the record which is not inoluded in the pi^bqited papers. 

’ i> 1 ' ' 1,1 ^ , 

11. When costs are awarded, unless the Court . Otherwise orders, the costs of 

a party appearing upon any application before lljh^ or the .Gpurt shall bo 
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lis. 260 and tho coats of appearing when the appeal is in the daily cause list for 
l^eariiig and ^ adjourned shall be Rs. 30. At the request of any party, the Regiatarar 
a^ll oausQ the order to be drawn up and the said costs to be inserted therein. 

Memorandum of Objections, 

I a, (1) If the acknowledgment mentioned in Rule 22(3) of Order XLI is 
not filed, the respondent shall together with the memorandum of objections file so 
many copies thereof os there are parties affected thereby. 

( 2 ) The " prescril>ed fees for service shall be presented together with the 
memorandum to the Registrar. 

13 . If any party or the pleader of any party to whtfin a memorandum of objec- 
tions has been tendered has refused or neglected for three days from the date tender 
to give the acknowledgment mentioned in Rule 22 (3) of Order XLI, the respondent 
may file an affidavit stating the facts and the Registrar may disporiso with service of 
the copies mentioned in Rule 12 (1). 

l^j. Rule 31 of Order XLI shall not apply to the High Court. If judgment is 
g.ven orally a shoithand note thereof shall be taken by an officer of the Court and a 
transorijit made by him shall be signed or initialled* by the Judge or by the Judges 
concurring therein after making such corrections as may l>e considered necessnry. 

ORDER XLUB {new), 

1 . The rules of Order XLI-A shall apidy, so far as may be, to appeals to the 
High Court of Madras under clause 1 h of the Letters Patent of the said Court : 

Provided that it shall not be necessar^'^ to file Cf)i»ieH of the judgment and decree 
appealed from. 

a; Notice of the appeal shall be given in manner prescrilwd by Order XLl-A, 
Rule 6 , or if the party to be served has appeared in person, in manner prescribed bj/ 
Rule ^ of the said order. 

ORDER XLII (nm). 

Appeals from appellate decrees, 

I. The rules of Order XLI and Order XLI-A shall apply, so far as may be, to 
appeals to the High Court of Judicature at Madras from apjjellate decrees with 
the modifications contained in this Order, 

3 , (1) The memorandum of appeal shall be printed or type-written and shall 

be accompajjaied by the following papers : — 

A copy thereof ; one certified copy and one plain printed or type -written copy 
of the decrees of Court of first instance and of the Appellate Court ; and four printed 
' copies of each of the judgments of the said Courts, one copy of each judgment being a 
certified copy. 

0 ^(2) If any ground of appeal is based upon the construction of a document, a 
or type -written copy of such document shall be presented with the memo- 
‘tartduxh of appeal. 


iApp. VI. 
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App. VI. Provided that if such document is not in the English language and the appellant 

appears by a pleader, an English translation of the document certified by the pleader, 
to be a correct translation shall be presented. 

(3) If the appellant fails to comply with this rule, the apx)eal may bo dismissed. 

ORDER XLIII. 

43* **• 3 * — Substitute the following for r. 2 : — 

“ 2. The rules of Order XLI and of Order XLI-A shall apply, so far as may be, 
to appeals from the orders specified in Rule 1 and other orders of any Civil Court 
from which an appeal to t^e High Courtis alloVe^ under any provision of law : 

Providc^d that in the case of appeals again st\ixterloontory orders made prior to 
decree, the Court which passed the order appealed |rom shall not send the records 
of the case unless an order has been made for stay of further proceedings in that Court.*’ 

O. 43, r. 3. — Add the following as r. ^ of O. 43 : — 

‘*3. A memorandum of appeal from an appellate order shi^ll be accompanied by 
a printed or typed copy of the memorandum or application and ^of any papers filed 
therewith.” 


Appendix B to Schedule I. 

Form No. 1. — Insert the following note in red ink in Form No* 1, namely .* — 

“ Also take notice that in default of your filing an address for service before 
the day before mentioned you are liable to have your defence struck out.” 

Form No. f3A . — Insert the following as form No. 13 A after forrn No. 13 in 
Appendix B of Schedule 1 : — 

No. 13A. 

Certificale of attendance to an officer of Oovernment summoned as a witness in a suit to 

the Government is a party* 

(ORDER XVI, r. 4A.) 

(Catjsb title.) 

This is to certify that (name) 

(designation) being a Government servant was summoned to give evidence in his officiaj 
capacity on behalf of the in the above and was in attendance u 

this court from the day of to the day of , 19 ’ 

(inclusive) and that a sum of Rupees has been paid into Court by the 

towards his travelling and subsistence allowance for days according to article 1133 I 
of the Civil Service Regulations and that the said amount remitted to the 

Government treasury at to be credited to Government under the head 

” XVIA-Misoellaneous Fees and Fines.” 

day of 19 

Presidirtg Chief Ministerial Officer* 


Dated the 
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Appendix D to 5chedule I. 4PP- 

Form No. lO-A.— /?weW in Appendix B the following aa Form No. 10-/1 

FORM No. 10-A. 

Final decree for sale [Order 34, rdle 5 (2), or Order 34, rule 8 (4)]. 

(Title). 

Upon reRdin^ the preliminary docreo paasod m the above suit and the application 
of the dated and upon hearing Mr. 

' for plaintiff and Mr. 

for defendant and it appearing that the payment directed by the said docpe has not 
been made. 


It is hereby decreed as follows : — 


(1) that the mortgaged property or a sufficient part thereof be sold and the pro- 
ceeds of the sale (after defraying thereout the expenses of tlie sale) be applied in pay- 
ment of what is deo^^red due to in the aforesaid preliminary docreo together 


with subsequent interest and subsequent costs and that the balance, if any, bo jwiid 
to the o** other person entitled to receive it ; (2) that if the net proceeds of 

the sale is insufficient to pay such amount and such subsequent Interest and costs in 
full liberty to apply for a personal decree for the amount of the 


balance ; and (3) that the 


defendant 

plaintiff 


do also pay 


pla intiff 

defendant 


Rs. 


for the costs of this application. 

(Here enter description of mortgaged proj)orby in English or in the language of 
the Court.) 


Note.- — (1) In the case of a decree under Order 34, rule 1 (2), score out the 
Words plaintiff and defendant below the lines and in the cast) of a decree under Older 
34, rule 8 (4), score out the same words occurring abo\o the linos. 

(2) Direction No. (2)*should be struck out if the personal liability has not been 
adjudicated in the suit or has been declared not to exist. 

Form No. lO B, — insert in Appendix D the folloioing as Form No . lO-B : ■ 


F0]^M No. 10-B. 

Final DECREE for redemption [Order 34, btji.e 3 (1), Order 34, rule 5 (1) 
and Order 34, rule 8 (1)] . 


(TiiU ) 


Upon reading the preliminary decree in 
the application of the I* 


the above suit on 
, dated 


and 


and after hearing Mr. 


pleader for the 

and Mr. , 

and it appearing that the payment directed by the 


aforesaid decree has been made : — 
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. VI. It is hereby decreed as follows : — 

That the do deliver up to or to such persohS^he ap^iiiti? 

all documents in ^ possession or power relating to the mortgaged propert/y liid ^Q/also 
retransfer the property to the free from the mortgage and from all incum^ 

branoes created by ^1^® person claiming under him (or by those ^det 
whom he claims) and do also put the in possession of the property. 

Schedule. 

Dea^ption of the mortgaged property. 

The costs of the in this proceeding:— 

Particulars. Amount 

Note. — (l) In the cose of a decree under Order 34, rule 8 (1), score out .the words 
plaintiff and defendant above the lines ; in the case of decree under Order 34, rule 3 
(1) and rule 5 (1), score out the words plaintiff and defendant below thelines. -v 

(2) The words “or by tllose under whom he claims’' will be inserted only if the 
mortgagee derives title from an original mortgagee. 

Form No. .ddd the following as Form No, 24 in Appsndiae D : — 

FORM No. 24. 

[DbcEBB SANCmONINO A OOMPROMISB OP A SUIT ON BEHALF OP A ISntNOE OR LUNATIC. 


(TUle.) 

This suit coming on this day for final disposal in the presence of, etc., andC. D. 
the defendant, a minor by E, F., his guardian ad litemf applying that this suit may be 
compromised in the terms of an agreement in writing, dated the day of 

and made between A.B., ithe plaintiff of the one part, and the said 
O.P. by the said guardian ad litem of the other part, (or, on the terms hereafter set forth), 
and, it appearing to this Court that the said compromise is fit and proper and for the 
benefit of the said minor, this Court doth sanction the said compromise on behalf of 
the said minor, and with the consent of all parties hereto : It is ordered as follows 
{Set gut the terms of tfhe compromise.) 

Appendix E to Schedule I. 

Form No. ig* For the word “ Dated ” substitute the words “ Given unde^ my hand 
and the seal of the Court, this day of ^ 


Form No. 15 - A, — Add the following as Form No. 16-A in Appendiic ! . 

FORM No. Ifi-A. ' ; 

Bond for Safe Custody of Moveable Pbopertx attached and left^ 

IN OHARGB OP PERSON INTBRBSTED AND BURBTIBS* 

(Order XXI, rnl^ 43*) 


In the Court of_ 

Civil Suit No 

A. B. of 


ij' 


at ^ 




^ c. D.or 




against 
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l^ow all men by these presents that we, I.J. of 
K.L.Iaf , , , etc., and M.N. of 

aev* 

Rui 


lUfli 

- RaIes~Mad| 

_etc.,an4 App. VI- 


y bound to the Judge of the Court of 


_etc.,are jointly and 

.in 


. — — --.to be paid to the said Judge, for which 

pajmftnt to be made we bind oureelvos, and each of us, in the whole, <)ur and each of our 
heirSf eieoutors and administrators, jointly and severally, by these presents. 

Dated this day of 191 

^KD WHBBBAS the moveaWe property specified in the schedule hereunto annexed has 

been attached under a warrant from the said Court., dated the 

day of 19 

in suit No. 

oi — and the said property has been leftTn the charge of tlie said I. J. 

Now the condition of this obligation is that, if the above bounden l.J. shall duly 
account for and produce when required before the said Court all and every the property 
aforesaid and shall obey any further order of the Court in respect thereof, then this 
obligation shall be void : otherwise it shall remain in full force. 

I.J. 

KL. 

M.N. 


r > in execution of a decree in favour of 
_of 19 


on the tile 


Signed and delivered by the above bounden in the presence 

of 

Form No. 17. — Add the following as a‘Note’to Form ISp. 29- -(Proclamation of 
Sale) — of Appendix E to Schedule I of the Code of Civil Procedure, 1908 : — 

“ Note . — ^The title-deeds relatiflg to the property have not been filed in Court, and 
the purchaser will take the property subject to the risk of tliere being mortgages by de- 
posit of title-deeds, or mortgages not disclosed in the encumbrance certificate.” 


Appendix F to Schedule 1. 

Form No. 9 . — For Form No. 9 0 / Appetidix F, substitute - 

FORM No. 9. 

Appointment of a Receiver. 

(0. XL, r. 1.) 

{Title ) 

Whbebas it appears to the Court that in the above suit it is just and convenient 
to appoint a receiver of the properties specified Ixdow (or whereas the properties sjxH‘ified 
below have been attached in execution of a degree passed in the above suit on the 
day of 191 in favour of 

It is hereby 'ordered that AB be appomt(*d (subject to his giving security to the 
satisfaction of the Court) the receiver of the said property and of the rents, issues and 
profits thereof under Order XL of the Code of Civil Procedure, 1908, with all powers 
under the provisions of that order, except that ho shall not without leave of the Court 
( 1 ) grant leases for a term exceeding tliree years or ( 2 ) institute suits in any Court 
(except suits for rent) or (3) institute appeals m any Court (except from a decree in a 
rent i^uit) where the value of the appeal is over Rs. 1,000 or (4) expend on the repairs 

of any property in any peribd of two years more than half of the net annual rental of the 

property to be repaired, such rental being calcuhftcd at tho amount at which the pr<,. 
^rty to be repaired would bo let when in a fair state of repair, provided that such 

(mount shall not exceed Its* 1,000. 
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.App. VI. And it is further ordered that the to the aboTe suit and all persons 

olaiming under them do deliver up quiet posseseion of the propertieB, moveable and 
immoveable, speoihed below together with all leases, agreements for lease, kabuleats, 
account books, papers, memoranda and writings relating thereto to the said receiver. 
And it is further Axiered that the said receiver do take possession of the said property, 
moveable and immoveable, and collect the rents, issues and profits of the said immoveable 
property, and that the tenants and occupiers do attorn and pay their rents in arrear and 
growing rents to the said receiver. And it is further ordered that the said receiver shall 
have power to bring and defend suits in his own name and shall also have power to use 
the names of the plaintiffs and defendants where necessary. And it is further ordered 
that tke re^pt oi; reooipt^f the said receiver shall be a sufficient discharge for all 
such sum orSiuns of money or property as shall be paid or delivered to him as such 
receiver. * 

And it is further ordered that the said receiver do out of the first monies to be received 
by him pay the debts due from the said and shall be entitled 

to retain in his hands the sums of Ks. for current expenses, but subject 

thereto shall pay his net receipts, as soon as the same come to his hands, into Court to 
the credit of this suit. He sh^ll once in every months fito his accounts and 

vouchers in Court, the first account to be filed on the day of 

and to be passed on the day of . He shall be entitled 

to commission at the rate of Rs. per cent, on the net amounts collected 

by him or to the sum of Rs. per month (or as the case may be) as his re- 

muneration .(or he shall act without any remunerati«)n). 

And it is further ordered (where an additional office establishment is required) that 
the said receiver shall be allowed to charge to the estate in addition to his own office 
establishment the following further establishment : — 

(Hero enter specification of property.) 

Given under my hand and the seal of the Court, this d.ay of 

19 


Appendix Q to Schedule 1. 

Form No. 6 . — Iriaert the foUoiui^tg note in red ink in Form No. 6, nameiyi 

“ Also take notice that if an address for service is not filed before the aforesaid 
date, this appeal is liable to be heard and decided as if you hod not made an appear- 
ance.” 

Form No. 6- A, — In Appendix O, insert the foUomng as Form No. 6-A : 

Form No. 6-A (Order XLT-A, rule 2). 

Notice to Respondbkt. 


Appeal from the 
of 
of 

To 


{Cause title.) 


.of the Court 
dated the day 


Mespondenta^ 
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fake notice that an appeal from the above decree (order) has been preaented App. VI, 
by abovenamed appellants and registered in this Court, and that if yon 

intend to defend the same you must enter an appearance in this Court and give 
notio^ thereof to the appellant or his pleader within 25 days after service of this notioo 
on you. ^ 

^ appearance is entered on your behalf by yourself, your pleauler or some one 
by la^ authorized to act for you in this appeal, it will be heard and decided in your 
abeenjoe. 

The address for service of the appellant is that of his pleader Mr. A. B. of (iiwefi 
uddEreis) Madra&l^ 

(If the appeUanl appears in person, insert his addhss for service.)'^ 

Given undwr my hand and the seal of the Court, this * 

day of 19 , 

Registrar. 

[Interlocutory application No. of 19 has been mode by appellant, and 

execution has been stayed (or other order made) by order dated the day of 

10 ]. • 

Form No, /n Appendix G, insert the Jollotving as Form No. 0-J^:— 

Fobm No. 6-B (Order XLI-A,rule 3). . 

Mbmoe^ndum of Appbaeanof. 

(Cattae title.) 

Take notice that the Respondent intends to 

appear and defend the above appeal, and that his address for service of all notices and 
process is (insert address,) 

The said respdndent requires a list of the paj^ers which the appellant proposes to 
translate and print. 

Bated the day of 19 

(Signed) 0. D., 

Vakil for Respondent, 

To the Registrar, High Court of Judicature, Madras. 


Appendix H to Schedule i. 

Form No. II. — Rxib^tUule the following for Form No, ll of Appendix H : — 

Form No. 11. 

Horicn to Guabdiak appointbp oe dbolabbd, oe to fathbb oe other katural 

OtTABUlAK, OB TO THE PERSON IN CHARGE OF THE MINOR. 

^ [Order XXXn, rule 3 (6).] 

(TilU.) 


To • 

OMBdiuk appointed or deoUwed, or father or other natural guardian, or peiww in 

ol ihe mioor. 

Al ■>» ' 
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APPEND tS: VI, 


)l<iiles— Mad. 


App, VI. Whereaa an application has been presented on the part of the 

in the above suit for the appointment of a guardian for the suit for the said minor, you 
are hereby required to take notice that, unless within days from the 

service upon you of this notice an application is made to this Court for the appointment 

of you or of some Jriend of the said minor to act as guardian for the purposes of 

the said suit, the Court will proceed to appoint some other person to act as guardian 
of the said minor for the purposes of the said ^ 

Given under my hand and the seal of the Court this day of 191 

Form No. 1 1 • A. — In Appendix JET, insert the following Form eta Form No. 11-A ;• — 

FORM No. ll.A. 

.^OTioB TO Proposed Guardian. 

[Order XXXII, rule 4 (3).] 


To 


(TitU.) 


residing at 

Take notice that the abovenamed petitioner has made an application to this Court 
to appoint you guardian for the suit of minor defendant 

No. of 19 and tjhat the said appli- 
cation will be heard on tlic day of next. 

Given under my hSnd and the seal of the Court, this day of 

191 . ^ 


Form No. 14 .— For Form No. 14 of Appendix H, mthstitvU 

FORM No. 14. 


Register of Ordinary Suits instituted. 

Court — 

Year — ■ 

Instruclioiis. 

If the suit has been received by transfer, or instituted under Order XXXVII, Sche- 
dule I, C.C.P., a note should be made to that effect at the head of the page. 

2. If a suit is remanded under rule 23, Order XLI, or restored to file under rule 9 
or rule 13, Order IX, Schedule I, C.C.P., note under item 2, the date of restoration to 
file. 


3. Under the head “ Particulars of claim enter particulars required by clauses 
(g) and {h) of rule 1, Order VII, Schedule I, C.C.P., and also the valvie of the suit as re- 
quired by clause (i) of that Order and with special reference to Judicial Statements Nos. 
Vn and VIII and H.C. Circulars Nos. 1064 of 1870 and 2263 of 1894. Entries under 
heads 3, 4 and 5 should be full, for embodiment in the decree, as required by rule 6, 
Order XX, Schedule I, C.C.P. 

4. Note carefully the new heads 8 and 10 and fresh additions to heads 9 and 12. 

6. The certified copies of Judgment and I^oree in Second Appeal sent to the 
lower Appellate Court should be forwarded by it to the Court of First Instance which 
will return them to the former Court after recording the necessary entries undM l^ead 
9 of this Register. 



MADRAS HIGH COURT RULES. 


-Mad. 

^ A note showld be made of all parties brought on or stnick off the record under App. VI. 
Order I or XXII> Sohednle I, C.C.P., and also of any withdrawal of the claim or a portion . 
i the claim against any of the defendants. 

7. Any amendments or alterations meide during the progress of the suit- in the 
value dr particulars of the claim or as to the date or plac-- of cause of action should appear 
under head 5. 

1* Ordinary Suit No. of 19 

i Presentation. 

Filing. 

3. P L A iN TUg — Name, description and place of alode 

4. Dkfbndant — ^N ame, description and place of hod' 

S.^Pabtioulabs of claim — Claim for 
Cause of action arose at 

0. Date for Defendant's firnt appearance. 

{ Plaintiff. 

Vakil for > 

( Defendant. 

7. Date of Judgment and result. 

8. Number of application for review or re-hearing) with result and date. 

Fresh Judgment^ if any, toifh dak^ 

9. First Appeal No. of 191 . Result with date. 

Second App^^l No. of 191 Result with date. 

10. Note of any ordMu passed under rule 11, Order XX, rule 2, etc., Order XXI, 

Schedule I, C.C.P. 

11. Execution . — 



1124 AP?BNDIX VL 

jR^es~Mad. 

App. VI. 12. Betum of Execution — 


Amoimt 

I>aidlnto 

Court. 

; — - ' , 

Persons arrested. 

• 

Minute of other returri them payment or 
uifOit and the date of uvery return* include . 
itt^ Sjit.y Qj uraer appeal with date. 

Es. 

p 

A. 

P. 

e 

« 

1 

' 0 

1 


Form No. 15. — Add the following as Fonn No. 16 in App, H : — 

FORM No. 16. 

Rboistmr of Small Catjsb Suits institutbd. 


Court — 
Year— 


Instructions. 

If the suit has been received by transfer or remii^nded or restored to ftle, a not© 
should be made to that e£teot at the head of the page. 

2. Under the head 6. Particulars of clainiy* enter partieulars required by clause 
(g) and {h) of Rule 1, Order VIU, Schedule 1, O^O.P., and idso the value of the suit as 
required by olause (1) of that order. Rntries under heads 8, 4 and 5 should be full, for 
embodiment in decrees, as required by Rule 6, Order Schedule I, C.O.P. 

3. A note should be made of all parties^ ^)rqqght /dk oi: struqk off the r^ord > 

under Order I or XXII, Schedule I, O.C.P.-— ' ^ 

4. Any amendments or alterat|(^ 

value or pwiioulars of the claim orji^s to of aot^OU |Jipuld; 

appear under head 6. 



MABiEtAS HIGH COURT RULES. 




8maU Cause Suit No, 


of 101 . 


I f Presentation. 

|2* Bate of \ 

^ ^ I 




Filing. 

8. PLAnmFF — ^Name, description and place of abode. 

^ 4. BbfbitdahT— N ame, description and place of abode. 

5. PaETICULARS of claim — Claim for 

Oanse of action arose at 

m 

6* Bate for Defendant' a first appearance. 


App. VI. 


( Plaintiff. 

Vakil for ^ i 

(^Defendant. 

7. JuDGMBKT, date and result. 

8. Number of application for review (or re-hearing) with result and date. 

Fresh Judgmerd, if any^ with date. 

9. Revision Case No. ot 191 'vHli ivsnlt and date. 

10. Note proceedings, if any, taken under Rule 11. Onk r XX. Rule 2 etc.. Order 
XXI, Schedule I, C.C.P. 


11, Executioru — 


Xo. 

Date of 
application. 

» 

Order 
and date. 

V gainst whom. 

For what, and 
amount, if for money. 

i 






Amount of 
costs. 


Ks. 


12. Return of Execution— 


Aniount 
paid Into 
0o^« 

1 

Person arrested. 

4. 

Minute of other return than payment or 
arrest, and date of every return. 

as. 

} ’ 

A. 

i 

'■! 

! 


• 
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APFEKDIZ VI. 


Mad. 


' App. VI. Form No. i6.~Add (h» fcnmeing a» Form No. 18 to App. B j— ^ 






MABBAS HIGH COURT RULES. 


^orm No. 17.— Add the following as Form No, 17 in App, B : 

FORM No. 17. 

Rbqistssb of Civil Miscellaheoos Cases beceivkd. 

(ON THE Side). 

Court — 

Year — 

Instructions. 

1. In this register must bo onterod all cases ordered by H. C. Circular No. 667 of 
1888 to be shown as miscellaneous applications for purposes of Judicial Statement No. 

IX, Part 2, €18 well as oases of contempt of Court {vide H. C. Circular No, 2928 of 1892). 

• 

2. In the matter of references under the Land Acquisition Act, enter in column 
^ the number and date of letter of reference, in column 4 the designation of the officer 
making the reference, in column 5 the name of the claimant, and in column 6 whether 
the reference is under section 18, 29^or 30 of the Act. 

3. In the matter of references under section 16 of Madras ReguJation III of 1802, 
enter in column 3 the number and date of letter of reference, in column 4 the designation 
of the officer making the reference and the name of the deceased, in column 6 the name 
of the claimant, if any, in column 6 the words “ Section 16, Madras Regulation III of 
1802,’* and in the last column the number and date of reference, if any, made to Govern- 
ment and its result. 




Rules— Mad 
App. VI 



APPENDIX VI. 


1128 

l^tos — Mad. 

t Aj>P- VI. Form No. $ 8 .-~Add the following as Pom, No. 18 In Ajpp. Jf 


-V/ '/-■ 




§ 




6 


r-K 


Actual number 
of days Inter- 
vening between 
Institution 
and disposal. 

1 

’(9T 0^ 

II suuinioo) po^Bo^aoo 

S 

I ^ 


, ’(OT 0 % 

1 Buuinioo) po!>8t)(>uooaii 

00 

'I) 

s 


1 

With contest. 

_ ’ilinoo 

JO ^drao^uoo joj poMjmmoo 

1 

— ! 


I 


1 

After 

trial. 

^uepuodsoi 10^ 

S 

s 


•wuonpod 
loj !iiud uj JO oioqM uj 

to 

1H 

00 


On oath. 

‘(^aopuodsdj joj 


(H 


’louoi^ned 

loj 9jvd a( 10 oioqAi uj 

s 

CO 


Order on 
reference to 
arbitration. 

•<>U9pUOd801 JOJ 

a;; 

to 

’JOUOJ^lIJQd 

JOJ 'jjvd u| JO o|oqM ui 

1 

TrH' • 



Without contest. 


•powpnBia 

S 

«0 

rH 


'pwopjo 

« I 

£3 


'uoiBSojuoa uo poiopio 

00 ] 

iH 

r-< 


•ppsjmoidwoo 

Hs 




Ok 


1 99 peidftfSdi 10 pouojtttvix 

to 







^ jo . 

lopio oq^ JO 9(I|eooi )o ip 

00 



1 ^ ^ V ‘ j."-' ^ ' 

*J0 P0t0<tt|P OMO WIOW*||<K)^0^ 

04 






— 7-«i 


2((^. 



MADRAS HIGH COURT RULES. Il9^. 

Rill©*— Maill 

> ' ' * ' ' 

fiH^m N6» l9m^Add the following aa Form No, 19 in App, H : — APP* ^1- 

FORM No. 19. 

Rbqistbb of Execution Petitions Reobivbd 
(on the Side). • 

YeO/r — 

Inatructions, 


Applications for transmission of decree for execution beyond the jurisdiction of the 
Courts passing them should not be entered in this Register, but must be entered in the 
Register of Miscellaneous Cases Received (Form No. 17). ^ • 



Form No. ao.—AddthefolhwhigasFormNo.ZOmApp.H;— 

FORM No. 20. 

Register of Decrees of other Courts Received for 
Execution under Sections 38 and 39, C. C. P. 

Court — 
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APPENDIX Vl, 

Rttlto — Mad. 

App. Vl. Form No. ai. — Add the following as Form No. 21 in App. B 


Court — 
Tear— 


FOEM No. 21. 

Bsoistbb of ExHOtmoN Petitions Disposbi) of. 


Instructions, 

1. The date to be entered in column 4 will always be the latest date. In the case 
of petitions restored to file, the date of original institution should be entered, and the 
date of restoration noted in the column of remarks. 

o 

2, Note in thS remarks column the number of judgment-debtors imprisoned in 
e€ioh case, the pValue of decree under which judgment-debtor was imprisoned and date 
when sent to jail and date of release, for the purposes of columns 34 to 37 of Statement 
No. XI. 


I 


S «2 


I 

8 


I 

^2; 


:z o 
a ^ 

'<Z '2 

o 5 

^5 


1-2 


Application on 
which proceed Irfes 
were finally closed. 


Satisfaction 

obtained. 


In full. 

i 

o 

8 

Q 

8 

9 




Amount. 


K 2 


10 


I'S 




11 


Rs. 


12 


16 


How the 


Judgment- 

debtor 


13 


11 

14 

18 


Ba. 


decree was executed. 


Moveable 

property. 


So 
0 uC 


16 

19 


la 


16 

20 


Immoveable 

property. 


17 


21 


S 

o 

t K 

'S'S.g 


18 


jB CJ*. 

I®," . 
KB S 

P 11 

§■8 .11 


10 


23 


Possession 
given of. 

CO 

vn 

CO 



*3 

(§H 

04 


M 


s 

1® 

1® 

fg 

|l 

20 

21 

24 

26 

< 



I 

|i^ 


04 

o 

isj 

23 

27 


ill 


*'1 

I 

26 

IS 


Remarks. 


(If the petition Is only for 
part satisfaction of the 
decree, note the fact.) 




Oorrespondlng columns to 
Statement No. XT, Part I. 



MADBAS HIGH OOUKT BULBS. 


tForm No. ^a,—Add thefotUneing aa Form No. 22 in App. B 

FORM No. 22. 


OtWt— 


RsaiSTBB OF APFEALa BBOBITBO. 


iiil 

Rot#*— Mad 
App. VI 


Fear — , 

Inatructiom. 

Appeals from orders which have the force of decrees should be shown in this register 
■and not in the Register of Miscellaneous Appeals Received (Form No. 24) in which appeals 
from other orders should be entered — vide H. C. Circular No. 3400, dated 22nd Dumber 
1808, and section 2 (2) and Rule 5, Order XXXVI, Sohedu^ I C.O.P. 

2. Under item “6. Particulars of suit and decree appealed • from ” enter also 

nature and value of appeal, with special reference to the information required by annual 
statement No. X, Parts 3 and 4 and H. C. Circulars Nos. 1054 of 1870 and 2253 of 1894. 
In oases of appeals against orders having the force of decrees substitute the word “ Order ** 
for “ Decree " and odd after date the words “ passed under C.C,P. on M,P. No. 

of 1 

3. If the appeal has been received by transfer, a.note should be made to that 
eSeot at the head of the page. 

4. If an appeal is remanded under Rule 23, Order XLI, Schedule I, C.O.P., note 

under head 2 the date of restoration to file. • 

6. A note should be made of.all parties brought on or struck off the record under 
Older I or XXII, Schedule I, C.C.P. 


1. Appeal No, of 191 . 

f Presentation. 

2. Date of i 

(^Filing. 

3. Appellant — N ame, description and place of abode. 

4. Respondent — Name, description and place of abode. 

5. Paetioxilabs of sutt and dborbb appealed against. Decree of 

the Court of 

in Original Suit No, of 191 

Value of relief 


Panriicvlafa of relief. 


Appealed againsL 
ES. A. P. 


Clamed, Decreed, 

Bs. A. p. ns. A. P. 

e. Hearing, if tmy. under Buie 11. Order XLI Schedule L C. 0. P., and re^lt with 


date. 


7. Dale for reapondenPs first appearance. 
Vakil for 


f Appellant. 

(^Respondent. 

8. Judgment, result and date. . 

. 0bi»u.,» »d., M. 22, m I aar. « «W I, 

11. Second Appeal 



APPENDIX VI. 

l^liyes"Mad. 

Ajpp. VI. Order No. 03, — AH ihe JoUowing at Form No, 23 in App, W - 

* I s||l 

a' Ifll 

0 d) a ’cj ^ ^ 

1 3 I e§ 5 § 

^ ^ *2 J3 2^ 

S ^ ISIS’S 

^ ? lal^i 

jS » «8 

8 

o 

S 'IHX JOPJO *ZZ Qini jopan nonodfqo ®5 

I s 

S ja M « g 

® i'llad *(0T oij 31 fnranioo) pa»s&(Hioo ?S 

§ is 

^ ■Sra'gs'O 

9 b 2 •<^?ga (tl 0!j 9 suuinioD) po^BO^noonQ ^ 


'popuurao'a; Jg 


'P9SJ9A91 OOJOOOE 


“POPIPOUI 09109(1 


•poaijpuoo 90100(1 


'osjnioidmoo 

JO ao{!jBiqtqj^ iCq jo ‘q^BO UQ 


'popavmoH: 


•p08J9A9J OOJOOa 


il-al 

|i|l 

•sl-sl 

8-5 

Hh 

««4:2 


'POQIPOOI 09109(1 


’pomigaoo 99109 d 


•p9?no080id I ^ 

)0a OB(AU9q!}0 10 lIQ^/op JOJ P9891U161Q 1 
‘IIX JopJO *Xt ©in'® lopira ponwimoia | 

■ — ,'■— ••—'■■■■ V ' ‘ ■[■ r" '*^ ■ I 

’^noQ i9qi)ott« 09 p^ejBUQix | 

q«BO(Ifi!P JO 9!jl>q: I ^ 

'J0|«I«1» JQ ^apiO , 

om jo<»di0ooi JO JO DOf^PWBiil JP 

ppBOdSJP ^ 


OorrespoDding ^romiis oi 
Statement No. X, Part 1 (a). 



MADHA8 HIGH COUET RULES. 


^orm Npi. :34 * — Add th^ following as Form No* 24 in App, H : - 
I FORM No. 24. 


App. VI, 


Rboistbb. of Misgellaneoxjs Appeals beoeivei^ 


Coup — 


Instructions. 


Appeals from orde^ja which have the force of decrees should npt be shown in this 
register. Appeals from other appealable orders only should find place in this register. 

2. If necessary, give value of appeal \mder head. 

3. A note should be made of all parties brought on or struck off the record under 
Order for XXII, Schedule I, C.C.P. 

1. Miscdlaneovs Appeal No* of 191 

r 

2. Date of i 


3, Appellant — Name, description and place of abode. 

4. Respondent — ^Name, description and place of abode. 

6. Pabtioulabs of Obdeb appealed against — Order of the 
dated 191 


Court of 


on, M.P No. 


of 191 , in Original J^uit No. 


of 191 . 

•Appeal under 


6. Hearing, if any, under Rule II, Order XLI. Soh. dulo I, C.C.P.. and result with 


7, Date for RespondenV a first appearam e. 


VaMlfor. .. 


f Appellant. 

\ Respondent. 


8. Judgment — ^Result and date. 

.. mdT Rob, 22. Ori.. XLI, Sbh.dul. I, C-CP.. it «y. bM b, wbb„. 

tor re hearing) with result and date. 

10, Number of applications for revi t 

Fresh Judgmentf if dnfft tvUh date* 
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APPMNXHX VI. 


RfilAf— Mad. 
APP’ VI. 


Form No. 35 . — Add thefoUowing as Form No. 26 in A.pp. S 


i i 


I I 


I 


M 






’ITS. JOFttO *ZZ ©inH Japnn suoi!>oofqo 


Actual number 
of days inter- 
vening between 
institution and 
disposal. 

(91 0% Zl 

Hnoinioo) po^jeo-jiioo 

2 



(TI 0% 8 

snumioD) poc^sai^nooDfl 




Disposed of 

1 

0 

5 

After trial. 

i 

'popnamoH; 

— 

<0 

rj — 

2 


‘poBJOAOj jopjo 

- CL___ 


00 

IH 

- 

'P®PIPom Jopjo 

1 f«4 



’pooijgaoo jepjo 

00 

iH 

2 


'oiquioidnioa 

JO QOiJVJ^fqiv Aq jo ‘q-^Bo UQ 


•e 


1 

0 

0 

-s 

1 

popnuxnoB: 

v-4 



'pesjOAOi JdpjQ 

1-4 

CO 


'pogYpom lapjo | 

1 * 1 

1 2 1 


'poaijgaoo JopjQ | 

1 « 1 

1 

’P9!YTl00BOjd 

!)ou ospiuaq^o lo ^unujop loj p9ssiais{(i 


0 

iH 


TIX JOpJtO ‘II jopnn powiuisia 

tb 

<9* 


joq«^oati o% pouoisixvax | 

«. 1 r. [ 

*Iu«odfl|p JO o^»ci I 1 1 

" * jajswai^ JO jopjo r <•> | | 

aqj JO (^dioooj jo ao nonti^Ueni jo 111 

• » "JO^ M 1 1 

poflodflip tv^ddv snooikRiioosYitt jo loqmnK^i III. 
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APPENDIX VII. 

Mules Hutde hy the ChieJ Court of the Punjab and the High 
Court of Lahore under s. 122. • 

Order a, rule 7. — After rule 7 of Order 11, insert : — 

8. (1) Where an objection, duly taken, has been allowed by the Court, the 

plaint]£l shall be permitted to select the cause of action with which hg will proceed and 
shall within a time to be fixed by the Court, amend the plaint by striking out thc^ 
remaining causes of action. * * 

(2) When the plaintiff has selected the cause of action with which he will proceed, 
the Court shall pass an order giving him time within which to submit amended plaints 
for the remaining causes of action and for making up the Court-fees that may be neces- 
sary. Should the plaintiff not comply with the Court’s order, the Court shall proceed as 
provided in rule 18 of Order VI and as required by the provisions of the Court Fees Act. 

Order 5 , rule 10 , — ^To rule 10, Order V, the following jjroviso shall bo added : — 

“ Provided that in any case if the plaintiff so wishes, the Court may attempt to 
serve the summons in the first instance by registered post instead of in the mode of 
service laid down in this rule ; and provided always that should the defendant not appear 
in answer to the summons so issuea, the Court shall have service effected in accordancM^ 
with the provisions of this Order.’* 

Order 7, rule 3, — In the second paragraph of rule 2 of Order VII after the words 
“ and the defendant ” insert “ or for moveables in the possession of the defendant, or 
for debts of which the value he cannot, after the exercise of reasonable diligence, 
estimate ” after the words “ the amount ” Insort “ or v’^alue.” 

Order 9, rule (1). — ^To rule 9 (1) the following proviso shall be added : — 

Provided that the plaintiff shall not be precluded from bringing another suit tor 
redemption of a mortgage, although a former suit may have boon dismissed for default. 

^ Or dor X Vh 


a. Add the following as an Exception to rule 2 (i) . 

JPa:cej)tion— When applying for a summoiiR for any-of ita own Officora, Govornmont 
will be exempt from the operation of clause (i). 


3, For Rule 3, substitute : — 

3. ( 1 ). The sum so paid into Court shall, except in the case of a Government 

servant, be tendered to the person summoned, at the time of serving the summons, if it 
can be served personally, 

(2). When the person summoned is a Government servant, the sum so paid 
into Court shall be credited to Government. 


(1).-In oases in which Government aervante have to give evidence at a 
Court sitfate not more than five mUea from their headquarters, 
penses inourr^ by them may, when the Court consider it necessary, be puW to them. 
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l^i|I«^ Punjab. 

':App. VII. Exception ( 2 ). — Government iteryant, whose eJ^^'^OOT JOoiii^^ Rs. 10 j>er 
'•=■ mensem, may receive his expenses from the Court. ' ■ 

4e After the word “ summoned,” where it first oooura in fide t — ; 

“ or, when such person is a Government servant, to be paid 

c- ‘ ■■ 

OrcTer XX/. 

3p A. — ^Af^er rule 29 of Order XXI, the following rule shall be insertied ; — 

“29 A. When a suit under rule 63 of this Order is pending, the Court in which 
such suit is filed may, if it considers that execution of the former decree should be 
stayed, intimate the fact to the executing Court, which shall thereupon stay execution 
until the suit is decided.” ® 

t • ' ' h 

75. — In r. 76 after the word ” stored ” shall be added the words or can be sold 
to greater advantage in an unripe state, such as green wheat or gram.” 

Order 30, rule i. — ^To rule 1 of Order XXX the following explanation shall 
bo added : — 

Explanation. — ** This rule applies to a joint Hindu family trading j^>artnership.” 

Order 3a, rule 1. — ^To rule 1 the following paragraph shall be added ; — 

'* Such person may bo ordered to pay any costs in the suit as if he were the plaintiff.” 

O. 4a, r. a. — Add the following as rule 2 : — 

*‘2. In addition to the oojiies specified in Order XLI, rule 1, the Memorandum of 
appeal shall be accompanied by a copy of the judgment of the Court of first instance.” 


Appendix B. 

Form No. 11. 




APPENDIX VIII. 


^Jtules jnade hy the High Court of Tat-na under 

8 . 122 . 

Or dor XV/. 

(X) — ^dd the folloyying proviso to O. 16, r. 2 (1) ^ 

“ Provided that the Secretary of State shaU not bo required to pay any expenses into 
Court under this rule when he is the party applying for the summons, and the person 
Z summoned is an officer serving under Government, who ““f 

of foots which have come to his knowledge, or of matters with which be has hod to deal 

in. public oftpfiicity.’* 

(3) --Add the following proviso to rule 3 

« Provided tin* when the person summoned is’an officer of Government who 
public capacity, then . .u 

by rule 2 and recover the amount from the Treasury ^ 

(«) if the officer’s salary exceeds Rs. on his 

more than 6 miles from his headquarters the Court may, 

appearance, pay him the actual ‘the Court is situated more 

(i«) if the officer’s salary exceeds ^ him by the Court. I a 

than 6 miles from his ^^er Rulel2 shall be credited to Government. 

Buoh cases any expect®® paid m 
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APPENDIX IX. 

RvHes made hy the Chief Cowt 
under s, 122 . 

See for these rules the following notifications issued by the Chi^iCcte 


<1. 

Notification No. *3 " 

(General), dated the 16th March IfllO. 

2. 

c 

No. 4 

99 

99 

17th March 1910. 

3. 

C 9 

No. 7 

99 

99 

SOth March 1910.. 

4. 

99 

No. 14 

99 

99 

12th July 1910. 

6. 

99 

No. 22 

99 

99 

25th November 1910 

6. 

99 

No. 2 

99 

99 

Slst January 1911. 

7. 

99 

No. 14 

99 

99 

18th August 1911. 

8. 

99 

No. 15 

99 

99 

19th August 1911.^ 

9- 

99 

No. 16 

0 

99 

99 

22nd August 1911. 

10. 

99 

No. 19 

99 

99 

19th October 1911* 

11. 

99 

No. 20 

99 

99 

do. 

12. 

99 

*No. 21 

99 

99 

do. 

13. 

99 

No. 23 

99 

99 

do. 

14. 

99 

No. 24 

99 

99 

23rd October 1911. 

16. 

99 

No. 6 

99 

99 

4th April 1912. 

16. 

99 

No. 11 

9 9 

99 

l)6tli October 1912. 

17. 

99 

No. 3 

99 

99 

14th March 1914. 

18. 

99 

No. 1 

99 

99 

18th February 191tf. 

10. 

99 

No. 3 

99 

99 

12th March 1916. 

20. 

99 

No. 1 

(Schedule) 

99 

19th June 1916. ; 

21. 

99 

No. 2 

99 

99 

9th August 1916, 

22. 

99 

No. 3 (Schedule- 

Corrigendum),, 

99 

99 

99 

n 

20th December 193^b. 
8th March 1918.^ ? ’ 
26th March 190;!^' 
16th August 1,9 i|. 
6th May 191^, 

27th October 1^19. 



I N D EX 


iism 


Abai^oii mcnpr^ 

appeal to Pirivy Council, of, in part, •after grant of certificate to appeal, 
ji275. 

appeal from order granting leave to plaintiff to abandon part of claim, 682. 
deliberate, of point in lower Court, and not taking same in memorandum 
of appeal, 817- , , 

ne:;rt friend or guardian ad litem, abandonment of issue by, whether amounts 
to a compromise, 731. * * 

of part of claim by plaintiff, 677 [O. 23, r, 1 (1)]. 
pleader, power of, to abandon issue, 12. 

Abatemeiit^-^58-677 [O. 22] — 
appeal, of, 677 [O. 22, r. 11]. 

appeal or 8uit,*svben to abate as a whole, 663*664, 666-667. 

appeal from order determining question as to legal representative, 070. 

refusing to set aside order of abatement, 674. 
appellant, death of, and, 677 [O. 22, r. 11]. , 

application to bring representative of deceased plaintiff on record, 662 [O. 22, r. 3 

( 1 ) 1 . 

application to set aside, 673 [O. 22, r. 9 (2)]. 

bars fresh suit in respect of same cause of action, 673. 

cause of action. See below “ Right to sue. 

cause of action of original and revived suit must be the same, 673. 
death of paxty after hearing and before judgment, 670 [O. 22, r. 6]. 
death of party, abatement by, if right to sue survives, 658 [O. 22, r. 1]. 

either party pending appeal, 661. - , . ooo 

defendant trustee pending suit relating to public chanties, ^39. 

defendant, death of. and, 661 [O. 22, r. 2], 666 [O. 22, r. 4]^ 
effect of abatement ot dismissal under O. 22, 672 [O. 22, r. 9]. 
execution proceedings, and, 677 [O. 22, r. 12]. 
extent of abatement, 662 [O. 22, r. 3 (2)], 
insolvency of plaintiff, suit not abated by, 671 [O. 22, r. »J. 
defendant, procedure on, 672. 

judgment, whTtob; brought on record, 664. 

legal representative Of deceased appell ^ ^ 

legal representative, when there are two 

parties,. 664. when to bo brought on record, 665 [O. 

legal representative of deceased defendant, who 

leg^’Sp^tatlye. inherent power of Court to add. as party after abatement. 

■ e#e!Ji decree S’ ^6^® 

::;d^ination of <l"<f 

iharria^ of femalolS^y. ahi* abat^ y. ^ 

death after hearmg. 670 [O. 22. r. 6], 
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Abateme^t — conAd. 

objeotion as to representative oharooter of person to be 
to bo taken^ 670. ' ■ 

pauper applicant, death of, and, 666. 

plaintiff, death of, and, 661,666 [O. 22, rr. 2, 4]. , , ^ 

procedure where Official Assignee fails to continue suit or give : (Security, 671 
[O. 22, r. 8*(2)]. 

representative suit and, 351. ^ 

respondent, death of, and, 677 [O. 22, r. 11]. 
revision, when High Court may interfere in, 665. 
right to sue, meaning of, 658. 

when survives, 658-661. 
ccvhen do^ not survive, 658-661. 

^ where it survives to surviving plaintiff alone, 661 [O. 22, r. 2]. 

against surviving defendant alone, 661 [O. 22, r. 2]. 
where it does not survive to surviving plaintiff alone, 662 [O. 22, r* 3]. 

against surviving defendant alone, 665- 66& 
[O. 22, r. 4]. 

sot aside abatement, application to, 673 [O. 22, r. 9 (2)]. 

setting aside, for sufficient cause, 673. 

suit or appeal, when to abate as a whole, 663, 667. 

Abuse of process — • 

inherent jurisdiction to stay suit which is an, 326. 
inherent powers of Court to prevent, 323 [s. 151]. 
witness summons, and, 603. ^ 

Accounts— 

account books cannot be attached, 158 [s, 60 (1) (d)]. 

in current use, receiving in evidence copies of, 492 [O. 13, r, 5]. 
agent and principal, accounts in suits between, 534 [O. 20, r. 16]. ; 

appeal from preliminary decree directing accounts, 536. 
attachment, no, of account-books, 158 [s. 60 (1) (d)]. 

commission to examine and adjust accounts, 206 [s. 76], 702 [O, 26, f. 11]. 

Collector, when to render accounts to Court, 1000 [Sch. Ill, para. 9], 
evidence, receiving in, copies of account books in current use, 492 [O. r. 6]. 
legal representative, power of Court executing decree to compel, to produoe ac- 
counts, 146 [s. 50 (2)]. 

mode of taking, special directions as to, 635 [O. 20, r. 17], 

mortgagor, accoimt against, how taken, 768. 

mortgagee in possession, account against, 760. 

particulars of, when to be given in pleadings, 403 . 

partnership, accounts in suits for dissolution of, ^34 [0. 20, rijld], 

partnership property, attachment of partner’s share in, and acoounte* 697, 69S 
[O. 21, r. 49 (2)]. f 

principal and agent, accounts in suits between, 634 [O. 20, |6]. 

receiver, liability of, to account, 813, 814 [O. 40, r, 8 (6)J, U 
trusts, suits relating to public, directing acoountfif ini (1) 

unsettled, plaint in suits for recovery of amount due 7, 1 ^, 2]. 

Acknowledgrm^lit — - 

service of stimmons, of, 387 {O. 6, r. 16];/ vV.Vi 
- ^ refusal 



INDEX. 


114a 




i>lace of suing — 

, hji outside jurisdiction, 84 [s. 20 (6)], 86. 

^hO does not apply for transfer of suit, when deemed to hav« 
ao(3.uie8oed^ 86. 




Act State— 

a^tionable» not, 208. 
di^ree, aot of state is not, 269. 
j^dgmenti act of state is not, 66. 
meaning 6f , 66. 

Action — See Suits. 

ireal, personal, and mixed, 86. 


Addition — 

appeal, additional evidence in, 844-846 [O. 41, it. 27-29]. 
evidence, additional, in appeal, 844-846 [O. 41, rr. 27-29]. 
parties, of, 361-367 [O. 1, r. 10 J. 
respondmit, of, 832 [O. 41, r. 20]. 
second appeal, addition of parties in, 833- 

Addreasins: Codf*t — 

right of, 294 [a. 119]. 


Aden — 

British India, is within, 3. • 

Court of Resident of, how far subordinate to Bombay High Court, 286 


Adjourn mcnt — 

adjourned hearing, what is, 5\l* . , . i 

appeal from order made on party’s failure to perform within time specified acts 

for which adjournment was granted, 512. 
costs of, 610 [O. 17, r. 1 (2)]. _ 

evidence, failure to produce, at adjourned hearing, oil [U. 17, r. oi . 

hearing, when Court may adjourn, 510 [O. 17, r. 1]. 

inheren; power of Court to adjourn hearing of suits pending decision of a 
selected action, 324. „ _ 

pleader applying for adjournment oiJy, and appearance, 4o-. 

pro^diJ Wh^ parties fail to appear at adjourned hearing, 610 [O. ,17, r. 

^ sale in. execution, adjournment of, 621 [O. 21, r. 69]. 

Adjudlcatloii — 

when amounts to an order, and when a decree. 3-5. 

which is appealable as an order is not a decree, 3 [s. 2 (2) (a)]. 

AdiUStment— iSee Adjustment of Decree : Adjustment of Suita. 

commission for adjustment of accounts, 702 [O. 26, ] 

Adjust Aent.%f deci^ — 541-660 [O. 21, r. 2]. 

agreement to give Wmo to judgment-debtor, 54^ 

to pay mote than 'ijoation to record an adjustment or 

appeal from order refusing app 

^yment out 549* 
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Adjustment of dect^^^^uynti. 

attaohed decree, adjustment of, when ineffeotual» 60i 
certified, must be, 541 [O. 21, r. 2 <2)], 542-540. 
certifTing, efieot of not, 642 [O. 21, r. 2 (3)j, 542-546. 
criminal procjeedings, and uncertified, 660. 

decree, whor^adjusted in part, 646. ■ 

adjustment of attached, when inefieotual, 603 [O. 21^ r-i SS 606. 
fraud in not certifying, to Court, 64^ 648. ' ! V‘ 

limitation, rmoertified adjustment not to operate as a fresh starti^ point for, 648, 
649. 

limitation, i)eriod of, for recording adjustment or payment out of 549. 

n^inor, by guardian of, without Court’s sanction, 549, 

suit by judgntont-debtar upon uncertified adjustment, 64£^i 546. 

decr^-holdor upon imcertified adjustment, 646. 
suit against decree-holder, whether judgment-debtor can maintain-— 

(1) for a declaration that decree was adjusted and for injimotion, 643. 

(2) for damages for breach of contract represented by Idle adjustment, 

544, 646. 

(3) to set aside sale in execution, on ground that decree wae adjusted, 

644. . e) 

suit based upon uncertified payment or adjustment, when maintainable, 646. 
uncertified adjustment, effect of, 642 [O. 21, r. S (3)]. 

when not recognised, 548, 649. 
and criminal proceedings, 550. 
by representative of judgment- deb tor, 649. 
may bo recognised by Court except when executing 
decree, 546. 

Adjustment of suits — 683-690 [O. 23, r, 3]. See Compromise of Suita. 

Admlntstratfon suit — 

costs in, 106. 

decree in, 529 [O. 20, r. 13]. 

forma of plaint in, 898 [Sch, I, App. A, Forms Nos. 41 — ^43]. 
insolvent, procedure where estate, 530 [O. 20, r. 13 (2)], 630. 

Insolvency Acts, applicability of, where estate insolvent, 631. 
preliminary decree in, 630. 
what is, 530. 

. who may institute, 630. 

Admlniatrator — 

administration suit, when, can maintain, 530. 

claims by or against, not to be joined with claims by or agawt him personally^ 
378 [O. 2, r. 5]. ; 

letters of administration, when neoessary, before filing suit, 4^-427. 
successor, how far administrator of deceased person, represeht^s, his, 60. 
suits by or against, 719-721 [O. 31], See Executor. ^ 

Admiralty— 

admiralty and vioe-admiralty juAsdiistipn 0ow^';-r" 

civil, 1064 [Chaxter,oL32J. , ^ ^ 

—criminal, 1066 
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of a single judge e'zeroising admiralty or Tiee-admiralij^ ' 

^'^ftii|miralty oases* 306 [a. 140]. 

^d assessors in admiralty csisos, 307 [s. 140 (2)]. 

I^PpUed to a ship, 1054. 

r— . 

ijjif doou^xents produced before commissioner, 701. 
lbvidenci^“fi^n on commission, 700 [O. 26, r. 8]. 

|tatementa made on belief in affidavits, 520 [O. 19, r. 3]. 

Adip!ssloni---4S5-490 [b. 12]. 

affidavit of pleader of signature of, 490 [0. 12, r. 7]. 
application for judgment on, must be made by all ^daintiffs, 490. 
case of bther party, of, 485 [O. 12, r. 1]. 
oo>defendants, between, 486. 
constructive, what are, 488. 

^tances of, 488. 

costs of proving document when notice to admit no^ given or complied with, 485,. 
486 [O. 12, r. 2]. 

proving /octe when notice to admit not complied with, 486 [O. 12, r. 4], 
notice for admission of uimecessary documents, 490 fO 12, r. 9]. 

counsel, by, 11, 12- 
different kinds of, 485. 
effect of, 4$6. 

form of notice to admit documents, 486 [0. 12, r. 3]. 

interpleader Buits, Court may adjudicate title to thing claimed on admissions 

parties in, 780 [O. 35, r. 4 (2)]. 
interrogate^^ to obtain, from opposite party , 46.>. 

judgment On, 486, 487 [O. 12, r. 6]. it ^oq 

admissions made other .vise than in pleadings, 489. 

at what stage ol suit plaint iff may apply for, 490. 

mistake, made by, pleadings, may zT"’ ' 

notice to admit documents, 98 [s. 30 {a)], 98, 4s5 [O. 12, r. 2J. 

facts, 98 [8. 30 («)], 98, 486 [O. 12, r. 4]. 

. opponent, made by, not to be pleaded, 399. 

;:orderiiSwhioki^^ be made on, admissions o ac , 
i. pleadings, inir;|^0, 

' pleader, by, lif 
doUoitor, by, iii;. 12, 
withdm'Wal of,'^$K)* ^ 

' \ 

.Afloptloo— V'/' ■ ' 

1 ,-i .'W valuatiosi of fluii^!to,wt aside, 76. 
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AdvOCHte — Barrister ; CounseL 

powers of Chartered High Courts to admit ad voeatea#^ 1.03? " 

to make rules f pr q[uaU4oatio&fi^|^^^|plmisidoh of^ 
1C^2, 1033 [Camtter, ^ 

to remove or suspend, on re€WJj|%]i^ cause, 1033, 
[Charter, el, 10]. . ^ 

when not required to file vakalcUnamaTi, 382 [O. 3, r. 4 (3)], 


Advocftte-QeneraK — 

affidavit of documents cannot be required from, 478. 
charities, suit relating to public, may institute, 226 [s. 92]* 
inlEormation, jDower of, to exhibit, 208 [s. 79 (2)], 208. o 
limitation as against, ifi suits relating to public charities under s. 92, 240. 

nuisance; suiC relating to ;gublic, may institute, 222 [s. 91]. V 

public charities, suit relating to, may institute, 226 [s. 92], 
nuisance, suit relating to, may institute, 222 [s. 91]. 
review by High Court on certificate o^f, in criminal trials, 1052 [Chartere d, 26]. 

Affidavits — [0.19]. /See Affidavit of documents. 

admissibility of statements made on belief in affidavits, 520 [O. 13, r. 
costs of, containing herosay or argumentative matters, 520 [O. 19, r. 3 ^2)]. 
interrogatories, in answer to, form of, 472 [O. 11, r. 9], 
oljjecting to, in answer, 470 [O. 11, r. 6]. 
matters to which affidavits should be confined, 520 [O. 19, r. 3], 
oath on, by whom to be administered, 306 [s. 139]. ’ ^ 

power of Court to order any fact to be proved by, 98 [s. 30 (c)], 519 [0. 19, r. 1]. 

attendance of deponent for cross-examination, 520 [O 
19, r. 2]. , 

signature of pleader of admissions, of, 490 [O. 1^, r, 7]. 


Affidavit of documents — 472-479 [O. 11, rr. 11-12]. See Discovery. 

* Advocate-General, from, 478. 
conctf||^enes8 of, 476. 
co-de^mdante, from, 478. 
contents of, 474. 
description of docunlents in, 477 
further affidavit, 476. 

guardian of minor or lunatic, from, 485 [O. 11, r. 23]. 
inspection of documents referred to in, 480 [O. 11, r. 15]. 
lunatic, from next-friend or guardian of, 485 [O. 11, r. 23]. 
minor, from next-friend or guardian Of, 485 [O. 11, r. 23], 
next-friend of minor or lunatic, from, 485 [O. 11, r. 23]. ^ 

non-oomplianoe with order for, 484 [O. 11, r. 21], 

objections, grounds of, to production of documents disclosed 4hi;^4-476. ‘ 
Official Diqtiidator, from, 478. 
order for, 473 [O. 11, r. 12]. 


plaintiffs or defendants, two or more, by whom to 1^ 
power to order, 98 [s. 30]. 
privileged communications that are prdteoted 
public offldal document, and ^ound of 
rc^totcii fVQm, 478. 



inj5)eotiony475.' 
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done by agent of party interrogated, 472. 

W application by recognised agent, 380 [O. 3, r. 1] 
businibl^p oarr^^ on, through, and jurisdiction, 81. 

Donfld^lltilil oO tnTnt t ni cation between principal and, when privileged, 475. 
foreigi^r carrying on business through, and jurisdiction, 90. • 

forrna'^cwperi^p applications to sue in, cannot be made by recognised agent, 380. 
GOverr^ent, agents authorised to act foi!% 70(5 [O. 27, r. 2]. 

i, agbnts authorised to receive .process for, 706 [O. 27, r. 4]i 

interpleader suit by, 78 [O. 35, r. 5]. ^ 

non-reeident foreigner carrying on business within jurisdiction through an 
ageAt, 719. ^ ^ • 

Political Agent, service in foreign tcrritor 3 ^ through, 39f [C3. 5, r.*26]. 
power of Court to enquire into agent’s authority, 380. • • 

Princes and Chiefs, recognised agents in suits or against, 216 [s. 85]. 
principal and agent, confidential communication between, w hen privileged, 476, 
suit for accounts between, 534 [O. 20, r. 16]. 
recognised agent, appearance and application by, 380 [O. 3, r. 1]. 

applications to sue in jornia pauperis cannot be made by, 380. 

• in suits by or against Princes am^ Chiefs, 216 [s. 85]. 

mere presence in Court of, does not amount to appearance 
in suit, 380. 

service of process on, 381 [O. 3, r. 3]. 
who is, 381 [0. 3, r. 2]. 

service of process on recognisefd agent, 381 [O. 3, r. 3]. 

special agent to accept. 382 [O. 3, r. 6]. 
service of summons on agent of defendant, 386 [O. 5, r. 12]. 

V by whom delendant carries on business, 386 [O. 6, 

r. 13]. 

in charge, in suit-s for immoveable property, 386 
[O. 5, r. 14]. 

when defendant nssidcs out of British India and havS no ^gent 
to accept service, 392 [O. 5, r. 25]. 

service in foreign territory through Political Agent, 392 [O. o, r. .-6], 

special agent to aceJopt service of process, 382 [O. 3, r. 6]. 

ajipointment or, 

3,r. (i(2)]. 


to be in writing, 382 [O 


684, 685. 


A^reeinent-^ 

adjustment of suit by, 683 [O. 23, r. 3]. 

^appeal, nofeto, 246. 

arbitration,' tod » adjustment of suit by agreement. 

4^|^eement to refer to, 731, 983-988. 
case for opm^^pn of . Court, to state, 782 [O. 36, r. 1]. 
decree, not lo.etooute, 127. 

, decretal amor^t; to pay more than, 642. 

ditobiliiy, ”’^ *^***^ ’ 


1 , between parties to, 116. 


•7]- 


exooution procweoipgB, . 

guardian ad '’y* [O- 3 » 

judgment-debi^:’^. give tbne to, 642^ 

^nor. afreet 


P^rirwUon on behalf of, 731. 
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Airreement — eontd, 

next-friend, a^^zeement by, to be bound by oath imder,0atbi| 
compromise by, 729-733 [O. 82, r, 7]. 

Oaths Act, to take oath under, 685^ 

opinion of Court, to state case for, 782 [O. 36, r. 1 ]. 

plectded, how to be, 403. : V ■ 

power of Court to appoint new arbitrator or umpire may be limited 
receiver, restricting powers of, 808 ^ ^ 

to state questions of law or fact in form of issues, 500 [O. 14, r. GJ. i 
Agriculturist — See Agricultural Produce. 

* attachment, exemption from, of houses belonging to, 158 [s. 60 (1) (c)]^ 1$^ 

of implements, husbandry an^d cattle,,:. 158 [a 60 

( 1 )( 6 )]. \\ 

Deccan Agr."ReKef Act, splitting of remedies by mortgagor imder, 367. * 

exemption from attachment of houses belonging to, 158 [s. 60 ( 1 ) (c)]. ' ^ 

houses' belonging to and occupied by, and attachment, 164. 
implements of husbandry and cattle of, and attachment, 158 [s. 60 (1) 


Agricultural product — 

attachment, during, custody oX, 592 [O. 21, r. 46]. : 

tending,* maturing and preserving, 692 [O. 21, r. 45^(2)]- 
of, 691 [O. 12, r. 44]. . ^ 

from, exemption of, 158 [s. 60 (1) (5)], ^ T ^ 

of growing crojj which cannot be stored, 692 [O. 21, r. 46 (fJJ]. * 
custody of, during attachment, 592 [O. 21, r. 45], ' 

exemption of, from attachment, 168 [s. 60 ( 1 ) ( 6 )]. ' 

growing crop, attachment of, which cannot bo stored, 692 [O, 21, r. 46 (5)5. 

order prohibiting removal of, pending execution of ord^ pf attacl^j^ 
ment, 592 [O. 21 , r. 45 (4)]. «. ' ir 

place of sale of, 625 [O. 21, r. 74 (1) (a)], 
special provisions relating to, 626 [O. 21, r. 76]. , 

po re-attachment necessary of, severed from soil, 592 [O 21, r, 46 (3)}. 
not atta^(^hable before judgment, 794 [O. 38, r. 12]. 
place of of growing crop, 625 [O. 21, r. 74 (1) (a)]. 

where sale of, which has been cut and gathered, ^ should , bO held, 625 
[O. 21, r. 74(1) (6)]. 

postponement of sale till next market day, 626 [O. 21, r. 74 (2) ( 6 ) 5 . 4 ,^ 
sale of, 626 [O. 21 , r. 74]. ' 

postponement of, till next market day, 626 [O. 21, r. 74 (2) 
tending, maturing and preserving during attachment, 692 |]0. 21, t.! ^^:|[2)]. 
time at which crop is likely to be gathered or cut, and attaohfnegciit/699, 
when part of, may bo exempted from attachment^ 108 [s. 6 J], 


Alienation — - v 

Collector, pending execution by, 1002 [Sch. Ill, para 
of attached property, how ^ar void, 171 [s, 64]. , < ‘ 

temx>orary, of attached land, 191. 

Aliens — 

suit against non-resident foroigper, 90 
by alien enemies, 216 [s. 88 ]- * 

and limit^tiop^ 

; by idieiftriends, 215 ts. $3;^ r r: ' 




INDEX^ 

^ aso^ii^i^liMnLt\ whether ailegatioiis in pleadings are admitted or denied, ' 

attach:|h£»p.t of, of public officer, or servant of railway company or local authority^^ ^ 

696t^. 21, r.48]. * 

exemption from attachment of, boir^ less than salary of public officer whilo ' 
absent from duty, 169 [s. 60 (1) (A)], 165. 
judgme|lt*debtor, subsistence allowance of, in jail, 165 [s. 67], 687 [O. 21, r. 39]. 

Afterationr— 

/ of judgibent, 326 I^. 162]. 

Alternative — • 
claim, 400. 
relief, 430. 

' relief in. suite for delivery of moveable i>roperty, 624 [O. 20, r 10]. 
costs where relief against defendants in the, 344. 

Ambassador — 

exemption from arrest, 217 [s. 86 (3)]. 
suit against, 217 [s. 86]. 

Amendment — 

answers to interrogatories, 330. 
appellate decree, 328. 

application for, of decree, and res judicata, 65, 329. 

execution, 665 [O. 21, r. 17]. 

clerical and arithmetical mistakes in deerws and ordern, 320 [a. 152]. 
delay whether a ground for refusing leave for, of pleadings, 423. 
decree, of. 326 [s. 162]. 

passed in second appeal, 329. 

where third parties have acquired rights under erroneous decree. 3-8. 
effect of amendment of decree under s. 152, p. 328. 
enactments amended, schedule of, lOd-l. 
execution, of application for, 665 fO. 21, r. 17]. 

faUure to amend pleadings within time specified by Court 4-4 [O. 0, r. J. 
general powers of Court to amend proceedings in a suit, 330 [s. I |. 
inherent powers of Court to amend decrees or orders, 3-7. 

interrogatories, of answers to, 330. r mm 

issues, poW0r of Court to amend, 499 [O. 14, r. o ( )J. 
leave to ame^ pleadings when given, 415. 

' leav6 to .amei^ pleadings when refused, 410 
1, whie^ amendment technical, 416. 

” I Otherside such as cannot 
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Amendment — conid. 

« 

memorandum of appeal, 818 [O. 41, r. 3]. 

mistebkes ariaing from accidental omission^ 326 [s. 152], 328. 

multifariousnoss, amendment of plaint defective for, 372. 

notice of motion, 330. 

opponent’s pleadings, 4l3. 

particulars, 406. 

plaint, and notice under sec. 80, p. 213<^ 
by adding new reliefs, 422. 
defective for multifariousness, 372 
pleadings, 415-423 [O. 6, r. 17]. 

power of Court to amend or frame additional issues, 499 [O. 14, r. 5 (1)], 
res judicatat and fitpplicati^ for amendment of decree, 65, 32^.'^ 
rules guiding Coprts in allowing amendment-of pleadings, 420. 
sale-certificate, 653. 

second appeal, of decrees ]3asaed in, 329. 


Ancestral property — 

liability of, in execution, 150 [s. 53]. 
suit to recover, and joinder of parties, 338. 

Ajptfcipation — 

Attachment of property subject to restraint upon, 161. 

Appeal — 246-267 [Sa 9^-108], 815-851 [O. 41]. See Appeal from Orders : Appeal 
under cl. 15 of the Charter : Second Appeals : Privy Council, 
abatement of, 661. 

as a whole, when, 663, 667. 

rules as to, how far apply to appeals, 677 [O. 22, r. 11]. 
additional evidence in appeal, 844 [O. 41, r. 27]. 
agreement not to appeal, 240. 
amendment of, 328. 

appellate decrees, appeal from, 852 [O. 42, r, 1]. 
assignment of interest before final decree in, 675. 
award, decree based on, appeal from, 979-982. 

British India, where appellant resides out of, and security for oOsts, 825 [O. 41, 
r. 10 (1), proviso]. 

case, making of new, in appeal, 818. 

Court, appellate, to have same powers as original Court, 267 [fe. 107 ^)]. 

arbitration, can refer matters in dispute in appeal tp* 066i 
execution, stay of, by, 820 [O. 41, r. 5]. 
inherent power of, to consolidate appeals, 324, 
consolidation of appeals, 251, 324, 

costs, direction as to, in decree in appeal, 861 [O. 41, r. 36 (3)]. ; 

direction as to, appeal from, 107. ^ 

credibility of witnesses, 816. ^ ,, 

cross -objections against appellant, 833 [O. 41, r. 22]. ^ J I xi 

by respondent against co-respondfeil^ 88dv 
consequence of not filing, 634. ^ v 

dismissal bf appeal on ground ' pt l&fs 
the hearing of, 386. 
effect of withdrawal 0r 
' may file^ 88$ {6. 41f 



hbther a tp. 

[^41; n » (#>!* • 
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either party pending appeal, and abatement of appeal, 661. 

. one of several appellants in cases where decree appealed from proo^edi 
SV on ground common to all of them, 820. 
decree"^ "amendment of appellate, 328. 

^ ipertidod copy of appellate to bo sent to lower Court, 85]^[0. 41, r. 37]. 
appeal from, 245 [s. 90]. 

' appeal from consent decree, 215 ^s. 96 (3)], 248. 

; appeal from ex parte decree, 245 [s. 96 (2)], 246. 
appeal from preliminary decree, 6, 250 [s. 97], 534. 

appeal from final, where no appeal from preliminary decree, 250 [s. 97], 
furnishing copies of appellate decree to parties, 851 [0.,41, r. 36], 
in appeal, date and contents of, 851 [O. 41, r.^5]. 

. not to be interfered with in appeal for iiTeg»ilarity notVffeTjting merits or 
jurisdiction, 253-255 [s. 99]. 

stay of proceedings under, appeal does not operate as, 820 [O. 41, r, 

6 ( 1 )]. 

defendant, appeal by, against co-defendant, 248. 

dismissal of, on ground of non-joinder of party in mortgage suit, whether 
* bar to hearing of cross-objections, 836. 
for default in furnishing security for costs and appeal to Privy 
Council, 279. 

for default, 828 [O. 41, r. 11 (2)], 830 [O. 41, i* 17]. 
for failure to deposit coats of paper-book, 832. 
effect of, on cross-objections, 834 [O. 41, r. 22 (4)]. 

where notice not served owing to appellant’s failure to deposit costs 
of service, 831 [O. 41, r. 18]. 
without sending notice to lower Court, 827 [O. 41, r. 11]. 
evidence* additional, when appellate Court may direct lower Court to take, 846 [O 
41, r. 28J. 

may be taken by appellate Court, 846 [O. 41, r. 28]. 
when allowed in appeal, 844 [O. 41, r. 27]. 

rejection of application to produce, before appellate Court. 

does not give right of appeal to Privy Council, 846. 
mode of taking, 846 [O. 41, r. 28]. 

points to which, should be confined, 846 [O. 41, r. 29]. 
on record where sufficient, appellate Court may determine case finaUy. 

841 [O. 41, r. 24]. 

further documentary, admis.,iou of, after first hearing, not a good ground 


whi^Ser Sirt has refused to admit, 844 [O. 41, ^ C)^)]- 

execution of orders of Privy Council, appeal from orders relating to. 


stay of, by appellate Court, 820 [O. 41, r. 5]. 

exhibits, espies of, wbss sppssl pislorrod, 820 [O. Si, r. IS (3 
„ psefe dseess;;^ ih^^; 

Isst, how 



Appeal — wnH* 

fixing day of hearing ofVppeal, 829 [O. 41# r, 12^« 
form of appeal, 815 [O. 41, r. !]• 

former appeeJ, meaning of , 37. . 

final decree, appeal from, where no appeal from preliminary d^or^# 97]. 

forum of, 246. V 

fraud, whether efppellate CJourt can entertain case of, other th4>n the^J^Vcpeoifloally 

alleged in pleadings, 402. ^ 

general power of appellate Court to pa£ any decree or order which o^ht to h^ye 
been passed, 849 [O. 41, r. 33]. ' ' ' 

grounds not set forth in memorandum of appeal, 816 [O. 41, r. 2]. 
of objection in appeal, 816. 

^ ^ which may be taken for first time in apj^eal, 816. 

hearing ex parte of appeal^ 831 [O. 41, r. 17 (2)]. 

of aTppeal, 830-846 [O. 41, rr. 16-29]. ; 

High Court, by, transfer of, from one Court to another under the High Courts 
Act, 1008 [High Courts Act, s. 16]. 
in second appeal may refer issues of fact to lower appellate^ Court, 843.- 
inherent. powers of, to remand in second appeal, 852. 
powers of, in appeal from orders of remand, 840. 

transfer of appeal from one High Court to anothdi^, hy Governor- 
General in Coimoil, 96 [s. 26]. " , / 

power of, to determine issues of fact in second appeal, 261, [s. 103]. 
immoveable projierty, stay of sale of, pending appeal, 823 [O. 41, r, 6 (2)]. 
inherent power of appellate Court to consolidate a^jpeals, 324. ^ 

High Court to remand in second appeal, 862. 
appellate Court to remand, 838. 
order made in exercise of, 326. 

Insolvency Act, right of appeal to Privy Council, in qfises under Provincial, 268. 
insolvent or poor appellant, and security for costs, 826. 

irregularity not affecting merits or jurisdiction, appellate Court oajmot interfere 
in cases of, 263-266 [s. 99]. ' 

issues for trial to lower Court, when appellate Court may refer, 841 41, r. 25]. 
of fact in second appeal, power of High Court to determine, 261 [s. 103]. 
of fact. High Court in second appeal may refer, to lower appellate Court, 843. 
referred, objection to findings on, 842 [O. 41, r. 26). 
where order referring, was unnecessary, 843. 
joinder of appellants, 248, 

j udges differing on a point of law, but not stating the point, 252. 

difference o f opinion among, and appeal under X<etters Patent 253. 
dissent of any, from the decision of Court, to be recorded, [O. 41, r* 34]. 
dissenting from judgment need not sign decree, 851 [O* 4^ r. 35^ proviso^, 
hearing appeal differing on a point of law, 251 [s^ 98], 
where appeal is heard by two or more, 251 £«. 98]. 
judgment, famishing copies of, to p4iflilies, 851 [Q. 41, r. \ 
in appeal, 846-850 CO. 41, rr. 30-34]. ^ 

contents, date and signature of,j MT 313* tjii 

not stating reasons for decision in. Is not w 

Council, 848. / i' ’ 

what judgment may direct,' 84$ 

1. 11, p. 8^. ^ - ' ' ' ‘ ^ 
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ilT^Eularity not affecting, decree not to be interfered with in 

for, 263-266 [8. 99]. 

'I explained, 72. 

, i appellate CJourt, valuation for determining, 246. 

objection as to, can be taken for the first time in appeal 0|P. 
second appeal, 90, 91. • ii 

law, stated, by whom appeal to be heard on, 261 [a 98], 262. 

bn. a point of, where judges hearing apjxjal differ in opinion, 251 [s. 08]. ^ 

^ where judges differ, but do not state the point, 262. 

leave to amend pleadings may be granted in appeal, 423. 

of CJonrt to urge objections not set forth in memo, of appeal, 816 [O. ^1, r. 2], 
legal roprosentativs of deceased appellant when to be ^roiight en record, 6^. 

Xietters Patent cL 16, appeal under, 246, 263. 

appeal to High Court under, 1043. 

and difference of opinion among judges, 262. 

limitation, period of, for appeals, 816. 

‘ for appeal from order of remand, 840. 

dismissal of appeal on ground of, whether a bar to hearing of cross- 
objeotions, 835. 

memorsAdufh of appeal, appeal from decision rejecting, on ground — 

' (1) that it is barred by limitation, 818. 

(2) that it is insufficiently stamped, 818. 

(3) that it was not duly presented,* 8 18. 
contents of, 815 [O. 41, r. 1 (2)]. 

grounds not set forth in, 816 [O. 41, r. 2]. 

leave of Court to urge objections not sot forth in, 816 [.O. 41, r, 2]. 
point deliberately abandoned in lower Court, and not set 
forth in* 817. 

procedure on rejection of, 435. 

registry of, 825 [O. 41, r. 9]. 

rejection or amendment of, 818 j^O. 41, r. 3]. 

what to accompany, 815 [O. 41, r. 1 (1)]. 

mesne profits, appeal from preliminary decree directing inquiiy as to amount o 
629. 

mortgage suits, effect of appeal on time fixed for payment in, 762. 
no power to send back case for revised finding, 843. 
notice of appeal to lower Court, 829 [O. 41, r. 13 (1)]- 
of of hearing, 830 [O. 41, r. 14]. 

objection, ^mfQunds of, in appeal, 815. i 

. ' , which may ho taken for first time m appeal, 816. 

,14*veofCourttourge,not8etforthinmemora,nduinof.816[0.41, r. 2] 

t^';$ndings on issues referred, 842 [O. 41, r. 26]. 
order, appeal Irom — iSfee Appeal from Orders, 
oanner apW,: -wrlien Court to admit, SSSTO. 44, r. 1, proviso]. 

, CIM -PO" 

applioation for leave to appeal as, 854 [O. 44, r. ij. 

. appeal tiii Prtvy Council by, 857. cannot be questioned by 

' . propriety of order allowing applicant to sue ae, oanno., h 

' . defeni^t to appeal from dooroe, 743. 

? diderteji^i^, 3 [s. 2 (2)], 8. asq 

^ eranted to appea , 
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point 40 liberately abandoned in lower Courfc, appelate €k>tipfc de* 

oision on, 817. V 

' for determination to be stated in judgment^ 847 £0- 4li r* 35*3^ 
powers of appellate Court, 207 [s. 107], 849 [O. 41, r. 33]. 

Privy Council, appeal to. /S'ee Privy Council. ^ w 

relating to execution of orders of, appeal frprti txr^eirB, 867 
^ [O. 45, r. 16]. o , / 

right of apx>8al to, in cases tinder Provincial Insolvenoj?" 268. 
right of appeal to, rejection of application to prbduoQ^ additional 
evidence before appellate Court does not give, 846. 
appeal by pauper to, 850. 

disfhisaal of> appeal for default in furnishing security for costs ^ 
and appeal to, 279. 

appeal to, under the Charter, 1057-1060 [Charter, ols. 39-423. 
appeal to, from interlocutory orders, 10“ 9 [Charter, ol. 401 ^ 
appeal to, in criminal cases, 1060 [Charter, cl. 41 ], 
when appeal lies to, 268 [s. 109]. 

when case certified to be a fit one for appeal to, 268 [s. IQd (c)]. 
re-admission of appeal dismissed for default, 832 [O. 41, r. 19]. 
reasons for decision to be stated in judgment, 847 [O. 41, r. 31]. 
r^pGLand a case to lower Court, cases in which appellate Court may, 837-889. 
appeal from order of, 264 [s. 105 (2)], 840. 

period of limitation for, 840. 
powers of High Court in, 840, 860. 
in appeal from a decree ex parte, 240. 

order refusing to sot aside ex parte decree, 889.’ 
improper order of, 841. " 

inherent power to, 838. 

of High Court to, in second appeal, 862. 
of case by consent for trial on issues not raised in appeal, 841. 
appellate Court, 837-841 [O. 41, r. 23], 
res judicata, appeals lying in different Courts, and, 67. 
restoring of appeal beard ex parte, 833 [O. 41, r. 21]. 

dismissed for default, inherent power, 832. / 

rejected for failure to furnish security for cpsts, 
resx>ondents, cross- objections by, 833-836 [O. 41, r. 22]. ^ v 

power to add persons interested as, 832 [O. 41^ r. 
re-transfer of, from one Court to another, 94 [s. 24 (1) (iii)]. " 

reversal of whole decree in appeal — • . , 

(1) preferred by one of several plainti^ or defe4dS4^/^18 [O. 41, r. 4]* 

(2) when ground common to all defendants, 819. ' 

- (3) when ground common to all plaintiffs, 819* 

revision, no, where appeal lies, 283. 

^ht of appeal must be given by statute, 24p. 

saving of, [s. 154], 3^0, 331. 

to begin, 830 [0.41, r. 16], 830. ^ 

^les fta to abatement, jiow far to apply to appiC^t 
relating to first appeals to apply to secppd 
salsr »tay of, of immoveable property pen^l^^ ^ \ 

'WViDtg of prasent rights of appe^, 33() fo. v 
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'X '"'V ^ . ' • 

|econd from appellate decree, 255 [a. 100]. See Second Appeal. 

' . inherent power of High Court to remand in, 852. 

^ no, in certain Small Causes Courts suits, 260 [s. 102]. 

^ * power of High Court to determine issues of fact in, 261 [a. 103]. 

rulea relating to first appeals to apply to, 852 [O. 42, r. 1]. 
will not lie from order dismissing appeal for default, 269. 
whether lies on a matter costs only, 108. 

whether objection as to jurisdiction can be tahen for the first time 
in, 91. 

seourity for costs, appeal from order refusing to receive, 827. 

refusing to restore appeal rejected for # failure 
to furnish, 827.# • 

rejecting appeal for failure fiynish, 827. 
appellant, from, 825 [O. 41, r. 10]. 
at what stage application for, should be made, 826. 
dismissal of appeal for failure to furnish, and appeal to Privy 
Council, 279. 

extension of time for furnishing, 827. 
from appellant, 826 [O. 41, r. 10].^ 
from insolvent or poor appellant, 826. 

not furnished within time, and rejection of appeal, 825 [Q. 41, 

r. 10 (2)]. 

restoring of appeal rejected for failure to furnish, 827. 
where appelant resides out of British India, 825 [O. 
r. 10 (1), proviso]. 

set-ofi, appeal from decree relating to, 630 [O. 20, r. 19 (2)]. 
stay of execution by appellate Court, 820 [O. 41, r. 5]. 

proceedings under • decree, appeal does not operate as, 820 [O. 

sale immoveable property pending appeal, 823 [O. 41, ® 

transfer of appeal by High Court from one Court to another under the Hrgh 

Courts Act, 1008 [High Courts Act, s. 16]. Wieh 

power of Governor-General in Council to transfer appeals from one High 

Court to^nother, 90 [a. 25]. n ro„rt 93 fa 231. 

suit, when appUoation for. to be made to appellate Court. 93 [a. .3]. 

transmission of papers to appellate Court, 829 [ . , r. 

who may appeal, 247. 

withdrawal of original suit pending appea , , 

of suit, leave granting plaintiff, and, 682 . 

of appeal, effect of, on croaa-objoction^ 834 [0^41, r. 22 (4)]. 
witness, examination of, by appellate Court, 8 [ . . • 

Appeal from Orders — [ss. 104-106 ; O. 43]. 

abandon part of claim, lO. 1 (fc)]. 

abatement of smt, refusmg to set asia , 

aoeounts, directing, to be taken, 6. -npUcation to record, 549. 

adjustment of decree, aUowing or refusmg appuo 
Admihistrator-Genwal, aUowing commission to, 104 . 

amendment, retiming plaint for, 8. 


41, 


41, 
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Appeal from Orders — corUd. 

• 

appeal, re-admitting, S32. 

refusing to re-admit, 854 [O. 43, r. 1 (<)]. 

to enlarge time for preferring, 1047. 
leave to appeal as a paupei, 855. . y 

to restore an, rejected for failure to furnish oosts^ 

827. ^ 

re-hear appeal, refusing to, 8S4 [O. 43, r. 1 (<)]• ' ^ ^ 

rejecting appeal, for failure to furnish security for oostS^ 
rejecting memorandum of, on ground of limitation, 8. ; ( 

on ground of insufficiency of 8. 

for not being duly pres^ted, ,8^ ‘ ^ 

return* of mem^andum of, for being presented to proper tonw, 8. 
e • for amendment, 8. < ' > 

arbitration, filing or refusing to file an agreement to refer to,' 262 [s. 104 (1) 
(rf)]. 986. 

staying or refusing to stay suit where there is an aSF^bement to refer 
to, 262 [s. 104 (1) (c)], 988. : 

superseding, where award not completed within perio^ allowed by 
Court, 262 104 (1) (a)]. 972. 0 

arrest, declining to order for disobedience of an interlocutory injunction, 803. 

awarding compensation for wrongful, 243. . T 

assets, for distribution of, under s. 73, p. 205. 

attachment, allowing or disallowing objections to, under a. 47, p^ 6Q9J 
awarding compensation for wron^ul, 243. . - ' V 

of property of witness, directing, 506, 853 [O. 43, r. 1 
award, filing or refusing to file, in an arbitration without the intervention 
of Court, 263 [s. 104 (1) (/)], 992. 
modifying or correcting, 262 [s. 104 (1) (eft, 974. 

order on, stated in the form of a special case, 262 |[s. 104 (1) (5)3* 973. 
s remitting, for reconsideration of arbitrator, 976. 

setting aside or refusing to set aside, 97 9. 
certificate to appeal to P. C., refusing grant of, 864 [O. 43, r, 1 (v)], 859. 
claim, rejecting application to join, with claim for recovery of immoveable 

property, 378. * . A 

Collector, orders passed by, in execution proceedings transferred to him, 190. 

commission, directing issue of, 699. 

refusing issue of, 699. . , 

compensation, awarding, for wrongful arrest, attachment, or injunction^ 243* 
compromise of suit, recording or refusing to record, 863 [O. 43,, x. X (^ft- - 
contempt, directing committal for, 1047. . /. ' 

refusing an application to commit for, 1047. 
costs, awarding or refusing, 106. 
security for, 






, dismissing petition praying Court tp rec^eiye, 827.' 
requiring plaintiff to give, 695. ^ 

refusing to set aside order of dismi^(:|6r faUure to fur^ 
696, 853 [O. 43, r. 1 (n)]. . , i x f • . . ;;i 

refusing to restore an app^:;^^ted for faUurt^ | 
furnish, 827. ^ 

rejecting appeal for faXlur©.^.f|CM^iw|i, , 6^^^^ . ,■ 

Court to lAioh appeal lies from 
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0 , parted €06 parte, granting application to set aside, 462. 

. \ , rejecting appUoation to set aside, 462, 853 [O. 43 , 

^ :r ^ <3l- (d)]. 

application for transfer of, for execution, 116. 
s-holders, orders made on questions between, 669. ^ 

refusing permission to, to^urohase at court-sale, 625. 
default, dismissing suit or appeal for, 8. 

discovery, <>rd 0 r made on non-compliance with order for, 863 [O. 43, r. 1 (/)]. 
dismissal of suit, refusing to set aside, 674, 853 [O. 43 , r. 1 (fc)]. 

«rndenoe, pronouncing judgment against party refusing to give, 609, 863 43 , 

exeentioUif determining questions in, 136. 
i , - : made in, enforcing claim against surety, 319. 

^ j - ^fusing to stay, pending appeal to Privy Council, 864. 

, , refusing to transmit for, order of Privy Council, 867. 

refusing simultaneous, against person and property of judgment- 
■ ^ debtor, 671. 

. refusing stay of, under O. 41, r. 6 , p. 823. 
ex parte, decr& passed, granting application to set aside, 462. 

rejecting application to set aside, 462, 853 [O. 43, r. 1, 

: : cl. (d)]. 

failure of pwrty to perform within time specified acts for* which adjournment 
was granted, order made on, ^ 12 . 

foreclosure suit, refusing to extend time for payment of mortgage- money in, 
763, 863 [O, 43, r. 1 (o)]. 

fraud, setting aside or refusing to set aside sale of immoveable property on 
ground of, 646. • 

Government,, deciding questions between, and party to suit, as to court-fees 
' ^ in pauper suits, 746. 

^fusing to direct payment of court-fees to, in pauper suits, 748. 

guardian ad litetn, directing receiver in a suit to advance moneys to, 813. 

Jia 6 e(W corinii, deciding the claim of relatives to the custody of a 

writ of, 1047. • ... ^ 1 nni 

High Court, order made by, in original criminal jurisdiction, 1052 [Charter, cl- 25J. 

. immoveable property, rejecting application to join claim with claim for 
recovery of, 378. 

injunction, awarding compensation for wrongful, 24. 

disch^ing, varying, or sotting aside, 803 [U. 30, r. 

■ ; te^piS refusing or granting. 797. 853 [O. 43. r. 1 . cl. (r)]. 

or refusing to set aside sale of .mmoveable property on 
by lower Court, 84 . 


minor on a 


4], 853 [O. 43, 








^/ against party for faUmre to present written statement, 
^446 852 rO. 43, r. 1 (6)]. _ 

r^^mnst party refusing to give evidence,. 50i, 853 [0. 43. 
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Appeal from Orders-^conM. 

judgment, pronouncing, against a party under O. 10, r. 4. (2), pp. 4«4, 863 

[O. 43, r. 1 («)]. ; 

judgment-debtor, determining question between, and representative of deotee- 

, holder, 666. . x. 

disallowing objection by, to draft of document for execution 
of which decreerfs passed, 683, 863 [O. 43, r. 1 (ill- 
refusing simultaneous execution against property and person 
of, 671. 

setting aside or refusing to set aside sale of immoveable pro- 
• perty wbere, bas no saleable interest, 646. 

leave, giving 'or- refusing, to be joined as party under 6 . 22, r. 10, pp. 677, 863 
'lO.‘ 43, r. 1 (i)]. 

granting, to withdraw suit with liberty to bring a fresh suit, 6. 
granting, to plaintiff to withdraw suit or abandon part of olaiin, 682. 
granting or refusing, to appeal to Privy Council, 858. 
leave to sue under oL 12 of the Charter, refusing to grant, 1047. 

refusing to set aside order granting, 1047. 
legal representative, deterfnining question as to, 670. 
limitation, rejecting memorandum of appeal on ground of, 8. 
mandamus, directing issue of, to a public body, 1047. 
memorandum of appeal, rejecting, on ground of limitation, 8. 

on ground of insufficiency of staihp, 8. 
for not being duly presented, 8. 
returning, for being presented to proper Court, 8. 
for amendment, 8. 


mortgage-debt, refusing to extend time for payment of, in foreolbsute suit, 76 , 

863 [O. 43, r. 1 (o)]. , '• -x -t-to 

refusing to extend time for payment of, in redemption smt, 77 J, 

853 [O. 43, r. 1 (o)]. 

objection, allowing or disallowing, to attachment, 609. 
orders from which appeals lie, 262 [s. 104], 852 [O. 433* 


Government 


pauper, refusing leave to sue as, 5. 

refusing leave to appeal as, 856. 
rejecting application for leave to sue as, 742. 
refusing to make an order for payment of court-fees to 
in pauper-suit, 748. 
payment out of Court, aUowing or refusing application to reootd, 549. 

plaint, directing, to be taken off the file, 723. 

* order rejecting, 434, 435. 

returning, for amendment, 8. , , 

to be presented to proper Court, 432, 862 tO. 43, r. 1 (o)J. 

plamtifrs appearance, dismissing suit for default of» 460 .;, ^ 

^ non-appearance, rejecting appUoation to dismissed for, 464, 

852 [O. 43, r. 1 (c)]. -K ‘Jt? ^ ^ 

grantijng appUoation to '454- 

plaintiff, rejeoting appUcation to bo added as, 5, ' - 

Privy Oonaoilf directing appeal to, to be straok off^ 
granting or refusing leave to 
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Appeal from Orders — contd. ^ 


]^rivy Cou^H^ refuBing to stay execution pending appeal to, 864. 

refusing to transmit for execution order of, 867. 
procedure in appeals from orders, 267 [s. 108], 864 [O. 43, r. 2]. 
re-admit, refusing to, an appeal, 832, 854 [O. 43, r. 1, cl. (t)]. 
re-swimitting an appeal, 832. 

receiver, directing, in a suit to advance moneys to a guardian ckf 813. 

granting application to appoint,^812, 853 [O. 43, r. 1, oL (s)]. 
rejecting application to appoint, 812, 853 [O. 43, r. 1, cl. (a)], 
redemption suit, refusing to extend time for payment of mortgage-debt in, 778, 
863 [O. 43, r. 1 (o)]. 

refusing leave under oL 12 of the Charter, 1040. 

rehear, refusing to,%n appeal, 833, 864 [O. 43, r. 1, cl.^t)]. 

Religious Endowments Act, orders under s. 18 of , 5. 

rejecting application to set aside order granting leave under cl. f2 of Charter, 
1040. 

remand, order of, 264 [s. 105 (2)]. 
remand of case, 840, 854 [O. 43, r. 1 (?a)]. 

re-sale, allowing or disallowing application for recovery of loss on, 023. 
restitution, <^reoting, 310 [s. 144], 315. 

review, granting application for, 854 [O. 43, r. I 877, 879. 

rejecting application for, 873, 879. 
revision, orpera made in, 292. 

rules relating to appeals from orders, 850 [O. 43, r. 2]. 
sale certificate, allowing or revising amendment of, 653. 

sale of immoveable property, setting aside or refusing to set aside, on deposit of 

decretal amount, 636. 

sotting aside or refusing to set aside, on ground of 
irregularity or fraud, 645. 

setting aside or refusing to set aside, where judg- 
ment-debtor has no saleable interest, 640. 
confirming or setting aside, under O. 21, r. 92, pp. 
046, 853 [O. 43, r. 1 0)J. 

setting aside or refusing to set aside, when decree 
holder purchases without leave of Court, 626, 863 


[O. 43, r. 1 (j)]. 

■second appeal, order of remand made by a single judge of High Court in, 840. 
seonrity for costa, dismissing petition praying Court to receive, 827. 
directing plaintiff to give, 695. 

refusing to extend time for furnishing, and directing appeal 
to Privy Council to be struck oil, 861. 
refusing to sot aside order of dismissal for failure to furnish, 

695, 853 [O. 43, r. 1 (a)]. • 

refusing to restore appeal rejected for failure to furnish, 827. 
rejecting appeal lor failure to furnish, 827. 

set oft, disnosins defendatnt’s claim to, 446. ... . o 

puui^ anneal on ground of insuflScioncy of, 8. 

stamp, rejeotmg memorandum ot appoa* e r. .i i , « „ «?><» 

stay of execution, refusing, under O. 41, r. 5. p. 823. 
suit, oompromise . of, recording or refusing, to record. 688, 853 [O. ^ J 

' foreclosure, refusing to extend time for payment of mortgage money 

763, 868 [ 9 . r. 1 (<>)]• 
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Appeal from Orders^-^xmM. 


suit. 


. ^ - Mr.'-' 


ebi in, 773, 


redemption^ refbsing to extend time for payment pf ' 

853 [O. 48, r. 1 (a)]. ^ ^ 

to restore, granting applioation, dismissed for plaintiffs. 

to restore, rejecting applioation, dismissed for pMntHf a: n^n-appecMMuioe, 
454, 862 [O. 48, r, 1 (c)]. ^ ' 

to withdiaw, granting leave, with liberty to bring a fresh snit,' 5, 
granting leave to plaintiff to abandon part of claim or withdraw from, 682. 
surety, orders against, 319. • : > 

time, enlarging or refusing to enlarge under s. 148, 321. ' 

refusing to extend, for payment of mortgage-debt in foreoloSfUte suit, 763, 
863 [O. 43, r. 1 (o)]. 

for payment of mortgage-debt inc> i^demption suit, 773, 
• 863 [O. 43, r. 1 (o)]. ^ 

transfer ofrdecfree, rejecting applioation for, 116. 

Vice-admiralty jurisdiction, orders made in exercise of, 1048. , ^ . 

witness, directing attachment of property of, 606, 863 [O. 43, r. 1 ((y)J. ' 
written statement, pronouncing judgment against party for faQure to present, 
446, 852 [O. 43, r. 1 (6)]. 


Appeal under cl. 15 of the Charter — > 

« 

meaning of “ judgment ” in cL 16 of the Charter, 1043-1045. 
orders merely regulating procedure are not “ judgments,** 1046. 
what decisions are judgments,** and appealable, 1046-1048. 
wrong exercise of discretion may be a ground of appeal, 1046. 
Appellate Court — See Appeal. 


Appearance — 


agent, by recognised, 380 [O. 3, r. 1]. 

mere presence of recognised, in Court, is not appearance in suit, 380. 
defendants, appearance of one of several, for others, 368 [O. 1, r, I 23 ,' 
dismissal of suit for default bars fresh suit, 450 [O. 9, r, 9]. 
exemption of certain persons from personal appearance, 302 [s. X333* 
women from personal appearance, 302 [s. ISJZji \ 
firm, appearance of partners, where suit brought in firm name, 7i6 £p. 30, r. 6]. 
Government, fixing of day and extension of time for appedlr^oa on behalf of, 



706 [O. 27, r. 6]. . i '' 

inherent powers of Court to restore suit dismissed for default, 48$j( 454* 
meaning of, 461, 452. ^ 

next-friend, non-appearance of, at hearing, 463. 
non-appearance of claimant defendants in interpleader suit, 781* ' 
one of several defendants, 464 [O. 9, r. 11]. 
plaintiffs, 464 [O. 9, r. 10]. 

of either pcurty, 447 . , 

partners, where sued in firm name, appearance of, 716 [O. 6]. 

parties to appear on day fixed in summons, 446 [0. 9, r. 

person, appearance of party in, 451. , ^ ' 

Court may order appearance of party in, 884 464 [O. io> 

consequence of non-attendauoe in perBpU,^443*.ci^ 12]. ^ ^ ^ 

personal appearance. Court may direct party to/jght^^ r* Ij, prpyis^; . / 

of parti^, whep. 
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o* i^rty by, 380 [O. 3, i. 1], 462. 
intiffi^f^K^Wfetanoe of one of several, for others, 368 [O. 1, r, 12]. 

defendant appears on day of adjourned hearing and assigns good 
" \ cause for previous non-appearanoo, 460 [O. 9, r. 7J. 

only appears, 450 [O. 9, r. 8]. 
neither party appears, 447 [O. 9, r. 3]. 

^ . u plaintifE only appears, 449 [O. 9, r. 6]. 
kfis judicaltfti and dismissal of suit for de^ult, 59. 

^storatiou oisuit when sufficient cause shown for non -appearance, 450 [O. 9, r, 9]. 
'^omen, ej^emption of, from personal appearance, 302 [s. 132]. 


A pplicat lonh-it 

amendment of application for execution, 666 fO. 21, r. 17]. 

by decree-holder to examine judgment-debtor as to bis property, 689 [O. 21, r. 41 J. 
decree-holder to send decree for execution to another Court, 115 [s. 39]. 
defendant to set aside decree ex parte, 465 [O. 9, r. 13]. 
partly to suit for order of reference, 964 [Sch. II, para. 1]. 
bv plaintiff to set aside dismissal for non-appearance, 450 [O. 9, r. 9]. 
contents of.^r execution of decree, 653. 664 [O. 21, r. 11 (2)]. 

Court to which, to set aside decree er parte to be made when appeal file. 

against decree, 466. 
costs of applications in suits, 103, 104. 

fresh appUoation. what amoupts to, to execute same decreo, 141. 
for adding or striking out parties, 351, 362 [O. 1, r. ]. 
amendment of decree, 326 [s. 152]. 

pleadings, 415 [O. 6, r. 17]. 

attaehment of land registered in office of Collector, 666 [O. 21. r. 14]. 
disoorery of documents, 473 [O. 11, r. 12]. 

execution by benamidar, 602 . 

by joint deoroo-holdor, 667 [O. 21, r. 16]. 
by transferee of decree. 660 [O. 21. r. 16], 661. 
in case of cross-claims, 670 [O. 21, r. 19]. 

orosa-deoreos, 667 [O. 21, r. 18]. 
of decree, 662 [O. 21, r. 10]. 
leave to (appeal as pauper, 854 [O. 44, r. 1]^. 

to Privy Council, 856 [O. 46, r. 2]. 
defend in summary suit, 789 [O. 37, r. 3]. 
sue as pauper. 739 [O. 33, r. 2]. 

order for sale in execution, 619 [O. 21, r. ( )]• 

oTXrenee to arbitration. 964 [Sch. II, para. 1], 966. 
partioulars to bo given in pleadings, 404. 
restitution, SIO [e- 144]. 
review, and judicaSa, 66. 
review, 872 [O. 47, r. 1]. 

revision, 282 [fc 1161. . anit 454. 

revival of an m 

‘ . stayofexeeutS^,,«76.677 C0.21.«.29-2»3 

. .. on appeal. WO ^ ^ ^3 ^ 2 ) 
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Application — covdd^ 

for striking out pleadings (scandalous or embarras^g), 412 [O. d, ir* 10]* 
scandalous matter from pleadings, by whom to be made, 414 - 
summons to witness, 602 [O. 16, r. 1]. 
transfer of suit, 93-95 [ss. 22-24]. 

under cl. 13 of Charter, 1041, 1012. 

pauper, applicE^ion to sue as, cannot be made by recognised agen t, 380. 
procedure provided in Code in regard^to suits, whether applies to appUoati ons for 
execution of decrees, 308. 

to set aside decree ex parte, by legal representative of defendant, 458, 
interrogatories, 471 [O. 11, r. 7]. 

order of abatement or dismissal made under O. 22, p. 673 [O. 22 , 
rf9(2)]. . 

^ salp, on deposit, 631 [O. 21, r. 89]. 

on ground of fraud or irregularity, 636 [O. 21, r, 90] . 
where no saleable interest, 646 [O. 21, r. 91], 

Arbitration — 

agreement to refer — See sub-head “ Order of reference on Agreement to refer,** 
731. 

appeal from decree passed on award, 979-983. ® 

order modifying or correcting award, 262 [s, 104 (1) (c)], 974. 

on an award stated in the form of a special case, 262 [s. 104 
. (1) (6)], 973. 

remitting award for reconsideration of arbitrators, 975. 
sotting aside or refusing to sef aside an award, 979. 
staying or refusing to stay suit where there is an agreement 
to refer to arbitration, 262 [s. 104 (1) (e)]. 
superseding arbitration where a’v^ard not completed within time 
allowed by Court, 972, 262 [s. 104 (1) (a)], 
under Sch. II, para. 14, remitting an award for reconsideration 
of arbitrators, 975, 

filing or refusing to file an agreement to refer to arbitration, 

262 [s. 104 (1) (d)]. 
an award in arbitration without inter- 
vention of* Court, 263 [s. 104 (1) 
(/)], 992. 

appellate Court, when, can refer matters in dispute in appeal to, 966. 
application by parties to suit for order of reference, 964, 966 [Soh, H, para. 1]. 
arbitrator, acts amounting to misconduct on part of, 976. 

acquiescence in, 976. 

acts not amoxmting to misconduct on part of, 976. 
appointment of, 967 [Soh. II, para. 2]. 

of new, 969 [Soh. H, para. 6], 970. 
consequence of disobedience to summons to attend before, 971 [Soh. H, 
para. 7 (2)]. s 

corruption or misconduct of, 976 [Sch, II, para. 15 (1) (a)], 976, 
death of, 969 [Soh. II, para, 6 (6) (i)]. 

decision of majority of, 968. ^ 

delegation of duty by, ^69. 

difierence of opinion among, 968 [Sch. IX, 

distinction between valuer and, 9$$* , ^ 
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* Arbttrmtl^i^T^nid. 

^bitratoi^, empowering, to appoint an umpire, 968 [Soh. II, para. 4]. 
form of order for appointment of new, 994. 

fa the sole and final judge of all questions of fact and of law, 980. 

Judge may be made, by consent, 91. 

leaving British India, 96€r [Sch. II, para. 6 (6) (iii)]^ 

necessity of presence of, at meetings, 972. 

notioe for appointment of new, 969 [Sch. II, para. 6]. 

power of Court to ajDpoint new, may bo limited by agreement, 970. 

powers of, 970 [Sch. II, para. 6]. 

refusing to act, 969 [Sch. 11, para. 5 (b) (ii)], 970. 

revocation of arbitrator’s authority, 966 . 

sign award, need not, in presence of each ether, 97^. 

Statement of special case by, 973 [Sch. II, para. ll]i 
summoning of witnesses before, 971 [Sch. II, para. 7], 
when Court may appoint, 969 [Sch. II, para. 6]. 
where Court acts as, 983. 

award^ 

arbitrators need not sign award in presence of each other, 972. 
decree based on award modified by Court, 980 . 
delivery of, 973. 

estoppel, from impeaching validity of, 972. 
exeoution, where award indefinite, 974 [Soh. II, para. 14 (6)]. 
expiration of periqd fixed by Court, where award is made after, 976 
[Soh. II, para. 15 (1) (c)], 978. 
extension of time for making, 971 [Sch. II, para. 8], 971. 
fixing of time for making, 967 [Sch. II., cl. 3 (1)], 967. 
form of, 996. • 

illegal, patently, 975. 
invalid award, 981. 

judgment on award, 979 [Sch. II, para. 16]. 
making of award, 907 

modify or correct award, power to, 973 [Sch. H, para. 12]. 
notice o| filing of award, 972 [Sch. II, para. 10], 972. 

part of award upon matter not referred to arbitration, 973 [Soh. D, 
para. 12 (a)], 973, 974. 

remedy open to party seeking to impeach an award as invalid, 976, 
remit, power to, 974 [Sch. II, para. 14]. 

revision, whether decree jiassed on an award, is subject to, 982. 
whether order setting aside or refusing to set aside an award is subject 

to, 979. 

res judicata, and refusal of Court to file a private award, 993. • 
second appeal, when lies on a decree passed on an award, 982. 
setting aside award, grounds for, 976 [Soh. U, para. 16], 
signing and filing of award, 972 [Sch. II, para. 10]. 
stay of execution of, 677. 

superseding arbitration, where award is made after order, 976 [Soh. H, 
para.. 16 (1) (c)], 978. 

time within which application to set aside an award should be made, 979. 
where a^d has left undetermined any of the makers referred to 
arbitra^iont 974 [Soh. n, para. 14 (a)], 974, 976. 
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award* delivery of* 980. 

costs of arbitration* 974 [Sob. H, para. 13]. ^ ^ v; ’ 

death of arbitrator or umpire, 969 [Sob. 21, para. 5 (6) (i)]^^ j ; t , S|P 
party after application, but before order of reference, 
decree made <vi an award against EEin^oo widow, bow far l>iiidli|^ on tevef^ ^ 
sionera, 60, 61. ^ 

estoppel from impeaching validity of aev^ard, 972. 
modified by Court, 980. 

evidence of arbitrator where charged with misconduct, 977. 
execution when award indefinite, 973 [Sch. II, para. 14 (6)]. 
form of application for order of reference, 994. 

order for appoirltment of new arbitrator, 994. 

< af reference, 994. ^ 

special case, 996. 

fraudulent concealment of matter which ought to have been discloBC^, 976 £Sch. 
II, para. 16 (1) (6)], 977. 

Indian Arbitration Act IX of 1899, application of, 221. 

Judge can be made arbitrator by consent, 91. ; 

minor, whether agreement Jbo refer to arbitration on behalf of r^uire sanction 
of Court, 731. ' 

notice for appointment of new arbitrator or umpire, 969 [Sch. II, psvi^, S]. 
order of reference, J67 [Sch. II, para. 3]. 

effect of, 967 [Sch. II, para. 3 (2)], 968. 
form of application for, 994. 
form of, 994. 

superseding, 969 [Sch. H, para. 6 (2)], 970, 976 [Sob. 11, para. 

15 ( 2 )]. 

who may apply for, 966. 

reference to, how far governed by Schedule II, 221 [s. 89]. 
revocation of arbitrator’s authority, 966. 
revision, 982. 

second appeal, when lies, 982. 

umpire, appointment of, 968 [Sch. H, para. 4 (1) (a)]. 

new, 969 [Sob. II, para. 6], 970. " 

corruption or misconduct of, 976 [Sch. II, para. 16 (1) (a)Jj^976; 
death of, 969 [Sch. II, para. 6 (6) (i)]. 
leaving British India, 969 [Sch. II, para. 6 (6) (iii)]. 
notice for appointment of new, 969 [Soh. II, para* 6]. , 

power of Court to appoint new, may be limited by a^r^mant,' ^7^^ ^ 
statement of special case by, 973 [Soh. H, para. 11]. , . 

when, to arbitrate, 972 [Soh. II, para. 9]. " 

withdmwal of suit after reference to arbitration, 681, 967. , " 

Order of reference on Agreement to refer, 983^88^ „ r / . 


agreement to refer, application to file* 983 [Soh* pi, 

future differenoestto / - 

revocation of, 9S6, ^ < - . I'-' 

notice of ap|>iioation to 
of, 
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on Agreement to refer— conid, 

ojcaer nling or refuBing to file agreement to refer, 986. 
staying or refusing to stay suit, 988. 
arbitrator, 984 [Sch. II, para. 17 (4)]. 
stAy 986 [Sch, II, para. 18]. 

r bltret|On Wttbont intervention of Court. 988-993 — 

fi^ppeal Irotn order filing or refusing to file award made in, 992. 
awards application to file, made on a reference without intervention 
of Court, 988 [Sch. II, para. 20]. 
deoreeeon, 991 [Soh. II, para. 21 (2)]. 
delivered in parts, where, 990. 
filing and enforcement of, 990 [Sch. II, para. 21]. 
made after revocation of submission, 992. 
no power to remit or amend the award, 992. 

notice to show cause why, should not be filed, 989 [Sch, D, para. 
20 (3)]. 


option to party to file a regular suit to enforce, 989. 

f>eriod within which application for filing of, should be made, 990. 

, refusal to file, and rea jiidiccUa, 993. 

subject-matter of, determines jurisdiction of Court, 989, 990. 
valid, constitutes a bar to suit on original doniEftid, 989. 
withdrawal of application to file, 993. 

Court to which application should be made, 988 [Sch. II, para. 20], 989. 
j ur isdiction of Court, determined by subject-matter of award, 989, 990. 
public charitable trust, award relating to, 990. 


Arrest and detention— pp. 153-157 [ss. 55-59]. See Arrest before Judgment. 

ambassador "Or envoy of foreign State exempt from, 217 [s. 86 (3)]. 
appeal from order for detention, 263 [s. 104, ol. (h)]. 
arrest other t han in execution of decrees, 302 [s. 134]. 

bafpr^ jud^ttij^pt, [s. 94], 787-790 [O. 38, rr. 1-4]. See Arrest before Judgment, 
comp^hsatibh. for •'Wrongful, before judgment, 241 [s. 95]. 

conjugal discretion of Courts in decree for restitution of, 681 [O. 21, r. 36J. 

decree,, in,' eiwu'Won of, 153 [s. 55]. 
deo^iees liy detention in prison. 

- V . 678 [O. 21, r. 30]. 

= : of money, 677 [O. 21, r. 30]. 

of Conjugal rights, 678 [O. 21, r. 32]. 

J "specifl#^ 677 [O. 21, r. 31]. 

’ l\ ^ t 678 [O. 21, r. 32]. 

^ of, &Sabbreo against corporation, 678 [O. 21, r. 32 (2)]. 

% dOOTr.^tea^lldbpL^^^^ outer, for arrest, 153, 164. 

; in^ of dboree, 163 [s. 66]. 

exemption of women from arrest, 165 [s. 56]. oiu r on /qm 

k ^xemtot feom, aml>^«»ad6r or envoy of foreign State, 217 [a 86 (3)J. 

I; lud^ when, 303 [s. 135 (1)]. 

tOi offieer, when, 303 [s. 135 (1;]. 

when, 303 [s. 136 (1)]. 
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Arrest and detention — cQntd* 

exempt from, parties to suit, when, 303 [a 136 (2)]. 

pleaders of parties to suit, when, 303 [s. 136 (2)]. ^ 

public officer, when, 214 [s. 81 (a)], 
witnesses, when, 303 [s. 135 (2)]. 

\>^pmen, when, 166 [s. 66]. * 

injunction, of person guilty of disobedience to order granting, 800 [O* 89, r. 2 (3)]. 

interim protection order and re-arrest, li67. 

judge, when exempt from, 303 [s, 136 (1)]. 

judicial officer, when exempt from, 303 [s. 135 (1)]. 

judgment, arrest before, 787-790 [s. 38, rr. 1-4]. See Arrest before Judgment, 
judghaont- debtor, immediate arrest of, in execution of decree for payment of 
mon^, 663 [O. 21, r. 11 (1)]. 

' • insolvent, procedure when judgment-debtor expresses his in^n- 

tion to be declared an, 164 [s. 55, cL 4], 
prooedxiro on appearance of, in obedience to notice, or after 
arrest, 164 [s. 55], 588 [O. 21, r. 40], 
re-arrest of, 156 [s. 68 (2)], 156, 689 [O. 21, r. 40 (4)], . h 
release of, 166, 167 [ss. 68, 59]. l 

when unable to pay. Court may disallow appliis^tioh for arrest, 
688 [O* 21, r. 40 (1)]. , ; 

jurisdiction, where person to be arrested is outside, 

(1) and arrest is to be made in execution of a decree, 115 [s. 3ft], 

(2) where it is to be made under other provisions of the Code, 304 [s. 136], 

magistrate, when exempt from, 303 [s. 135 (1)], ^ 

notice before arrest, 686 fO. 21, r. 37], 

pardanisbin women, when not exempt from arrest, 302 [s. 132 (2)]. 
parties to suit, when exempt from, 303 [s. 135 (2)]. 
period of detention, 156 [s. 68], ** 

pleaders of parties to suit, when exempt from, 303 [s. 136 (2)]. 
privilege from arrest, 303 [s. 135], 

public, inconvenience to, and arrest of certain persons, 153 [s. 55 (2)]. 

public officer, when exempt from, 214 [s. 81 (a)]. 

re-arrost, 166 [s. 68 (2)], 166, 689 [O. 41, r. 40 (4)]. 

release not a discharge of debt, 166 [s. 68 (2)], 

subsistence allowance, 165 [s, 67], 687 [O. 21, r. 39], 

surety for appearance of judgment-debtor under arrest, 154 [s. 55 (i)]. 

warrant for arrest, 687 [O. 21, r. 38], 

without warrant, illegal, 576. 

witness, arrest of defaulting, 600 [O. 16, r. 10 (3)]. 

when exempt from arrest, 303 [s. 136 (2)]. 

♦ 

Arrest before Judgment, 241 [s. 94], 787-790 [O. 38, rr. 1-4]-^ 
appeal from orders relating to, 789-790. 

compensation for wrongful arrest, 241 [s. 96]. ^ 

defendant, when, may be arrested before judgment, 787 [O. 89^ r. 1]. 
period of detention in prison, 790 [O. 38, r. 4]. 
security, order to furnish, for appearance, 789 [O* 88, r. Si]. :/ 

Tfhere defendant fails to fumisb» 790 fO. 88, 
surety, procedure on appli^tion by, 1x> be r* SJ V 
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Aislssoyi^’’-'; ■ 

and Vice-admiralty cases, in, 306 [s. 140]. 
jEees payttblo ^ admiralty cases, 307 [s. 140 (2)]. 

jaaaets held by a Court, rateable distribution of, 192 [s. 73]. 
pABsetsnot realised by sale or otherwise in execution of decree,” 197. 
rateable distribution of, among decree-holders, 192 [s. 73]. 

, suit for refund of assets paid to a wroiife person, 193 [s. 73 (2)], 204. 
when decree-holder entitled to participate in assets, 194. 

Asalgnmeht— 

appeal from ordej giving or refusing leave to bo joined as a^party on aftiaignment 
of interest pending suit, 677 . • 

application to be added or substituted as a party on assignment ®f interest dunng 
pendency of suit, and limitation, 076. 

effect, of adding or substituting new plaintiff or defendant owing to assignment 
of hiterost during pendency of suit, 677. 

Us pendena, doctrine of, 676. 

no new «uit, when transferee added as party on assignment of interest m suit to 
him, 676# • 

of decree, 660-666. 366 Xransfer of Decree. 

of interest in suit, 674 [O. 22, r. 10]. , . # «««! 

of mortgagee after preliminary decree for sale;, and before final decree, 

676. 

pending appeal, 876. 

of cross-decree and execution, 667 [O. 21, r. 18 (2)]. 
pendente tUe, 674 [O. 22, r. 10]. 

Attachment — • . u - 

actual miiaure. moveable property in possession of judgment-debtor to be attachea . 
adj^tment of attached decree when ineffectual, 21, r. 63 (6)], 606. 

agricultural produce, attachment of, 691 [O. 21, r. • 

under attachment, provisions as to, 692 [O. 21. r 45j. 

. when part of. may be exempted from, 168 [s. 61]. 
agrioultnriats, houses occupied by, and, 164. 

alienation, temporary, ‘““7 while absent from duty, and 

aUowanoes. being less than salary, of a public olheer wni 

attsiohment, 166. 

bonus sanotfcned by BaUway Company to its servant, 

olaims enf&c^able under « iavestigation of oUims.” 

«l»lma,inveBt^tiOnof-^eesub-heaa . offise of. 666 [Q. 21, r. 

PoUeotor, app^mtlon for attachment of latid regie 

^ 14 ], ^ ^ V'’’ 

gomi^ansation fot I*®' 
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Attachment— eontd. 

oompulsory deposits ip Providspt fupd» apd* 169 £s* 60 (1) 

r * S arxi^rnki 
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current coin or ourrepoy notes where property attached is»,90|r:.£Qj^^ 
dame^es, attachment of, right to sue for, 168 [s. 60 (1) (e)3. 
debt, attachment of, 693 [a 21, r. 46]. ^ V 

decrees, attachment of, 603 [O. 21, r, 63]. 

default in proceeding with execution after, 608 [O. 21, r. 67]. 
dwelling house, seizure of property in, 1%9 [s. 62]. 
easement, transfer of, pending attachment, 176, 

efieot of, 177. ^ 

exemption from, of stipends and gratuities of certain family pensioP funds, 166. 
firm, in case of decree against, 699 [O. 21, r. 60]. - ' 

garnishee denies debt, procedure where, 696. 

ri^ht 6f set-off, of, 696. ; ^ ^ ‘ 

residing outside jurisdiction and debt also payable oujisi^ Jnriadio" 
tion, 696. 

gratuities allowed by Government, and, 164. 

growing crop, attachment of, 691 [O. 21, r. 44 (a)]. v 

growing crop which cannot be stored, attachment of, 692 [O. 21, r. ^ 
immoveahle property, attachment of, 606 fO. 21, r. 64], ^ ^ 

immoveable property, particulars to be specified in application for attsohment of, 

666 [O. 21, r. 13], r 

irregularity in attaching property, 040. * . r 

judgment-debtor, examination of, as to his property, 689 [O. 21, 41^;j.J 

jurisdiction. Court has no, to sell property without attachment, 181. 'T 
jurisdiction, where property to be attached is outside — ^ - 

(1) and it is to be attached in execution of a decree, 116 [s. 39]. . ; ; 

(2) where it is to be attached under other provisions of Code, ^4 (s, 136]. 

labourer, wages of, and, 169 [a. 60 (1) (Z)], 166. > i i' 

land paying revenue to Government, attachment of, 606 [O. 21, r. 64], 
liquidator of registered company, and, of property of company, 176- 
maintenance,, right to future, and, 169 [s. 60 (1) (w)], 167. 
mesne profits, before determination of amount of, 690 [O. 21, r* ^].^| 

money-decrees and mortgage decrees, and attachment, 006. . 

value of property attached in case of, 666 £0. 21, pro v iso]* ' 

mortgage-debt, attachment of, 694. 

moveable property in possession of judgment-debtor, attachm^trO|, 690 [O. 21,^, 
r. 43]. 


moveable property not in judgment-debtor’s possession, a; 

ment of, 665 [O. 21, r. 12]. ^ ^ 

native army, pay and allowances of soldiers 
169[sv.60'(l)(i)], 160. 

negotiable instruments, attachment of, 601 [Q. 21»' 
no^ce where decree sought to be attachcidl w^ 

21, r. 63(1) (6)]. 

objection to, oh ground that prop6r||;y is npt saJ^bte , ^ 
objections to attachment, investigation of-^ije 
and objections.” 

Official Assignee, attaching orator has ndippb^ 
paitoer, ^are ^jf, in partnOTship property^ hd# 
partners^ wlmn attaohablb| 


fori ati^|£^ 




index:. 



attabl^ of, 165. 
attachment of, 166. 

^8K>li^5^p6M0?s^ married man on his own lif © for the benefit of his wife and ohildrw^* 

I hc^wi^ 162-.163, 

|preoej^jj^ ^ ^ ohl 3iien t under, how long.to continue, 120 [s. 46, proviso]. 

^ under, 120 [s. 46], 120. • 

decree for possession and rents, attachment under, 690 [O. 21, r. 42 ]. 
fund in Court is attached by several decree-holders, 602. 

^^Ati^hed in execution of decrees of several Courts, 169 fs, 63]. 

Vi^i^I^ble to attachment, 168 [s. 60]. 

' not liable to attachment, 168 [s. 60]. 

^ CUfttody of Court or public officer, and, 60g [O. 21, r. 62]. 

’^ 5: in custody of receiver, and, 602, 807 [Case 1] ^ 

: of defaulting witness, and, 506 [O. 16, r. 10 (3)], 607 [O. 16, r. 12], 

:^T :6f person guilty of disobedience to order granting injunction, and, 800 
3 ! [O. 39 , r. 2 (3)]. 

.V/of receiver in enforcement of his duties, and, 814 [O. 40, r. 4]. 

Provident i^und, compulsory deposits in, and, 169 [s. 60 (1) (fc)], 166. 
re-attabtuhent, not necessary of agricultural produce severed from soil, 592 
[O. 2[i^ i!.*46 (3)]. 

removal/of, 607 £0. 21, r. 66]. ^ 

salary of ofiSicer of His Majesty’s regular forces, and, 167. 
private servant, and, 166. 

public ofiBlcer or railway servant or servant of local authority, and, 15fi 
: £8. 60 (1), cL (i)]. 696 [O. 21, r. 48]. 
service, rig^t of personal, and, 164. 
shares in a corporation, and, 693 [O. 21, r. 46 (1) (6)]. 
share of judgment-debtor ki moveables, and, 596 [O. 21, r. 47]. 

Stridhan, ornaments, and, 164. 

suooession^ expectancy of, and, 169 [a. 60 (1) (m)], 167. 

title or prfbrity^ questions of, to he determined by Court in whose castody 
attached property is, 602 [O. 21, r. 62 proviso], 
transfer^bf easement pending attachment, 176. 

v at^^hqjd property, 171 [s. 64]. 

'^vate, property pending attaclimont void, 171 [s. 64j. 

Vi:- '"i- void only as against claims enforceable under the attach- 
''' ment, 173. 

^'■feffeot of, on attachment, 177. 

21 , r. 24]. 

;|«dgmenr-241 [s. 94 ^12] 

, not attachable before judgment, 794 [O. 38, r. 12). 

psiderb relating to, 792, 853 [0. (7)]- 

-wrongful attachment, 241 [s. 96]. 


the 


vesting orii 
warrant o;| 






Romper' 


794. 




> . to; 608V--'f'v 

■ ' ^dfVoMetpro 


attachment before judgment in, 


792. 


X atteoh* before Judgment, 793 [O. 38. : 


r. 8]. 

792. 
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Attachment — cont(L 

Attaetament before Judgment — contd^ 

not to affect rights of persons not parties to the suit, 794. - . 

objection that j^roperty attached before judgment is not i^^leable» 
partnership property in suit for partnership accounts^ whetbor liable tb> 791. 
power of provincial small cause court, in, 17. ' . , 

property to !5b attached, speoiffoation of, 791 [O. 38, r. 6 (2)]. 

IMCpperty to be attached, estimated "ly^lue of, 791 [O. 38, r, 5 (2)]. 
re-attachment not necessary after decree, 794 [O. 38, r. 11]. 
removed, when may be, 793 [O. 38, r. 9], , , 

sale of property under, person holding decree may apply for, 793 [0. 8tf, r. 10]. 
s^urity for production of property, when defendant may be oalM ul)on tb 
furnish, 799 [O. 38, 6]. <» 

third parties, does not affect rights of, 793 [O. 38, r. 10]. 
tiansfer, private, of property, pending, 791. 
vesting order, effect of, on attachment before judgment, 791. 
when ordered, 790 [O. 38, r. 6], 792 [i6., r. 6]. 
where cause not shown, or security not furnished, 792 [O, 38, r. 6]. 
withdrawal of, when ordered, 792 [O. 38, r. 6 (2)]. 

Investlgatioii of claims and abjections — 608-617 [O. 21, rr. 68-63]. ® 

appeal from order made on applicatton of third party objecting to attachment 
of, or claiming^ attached property, 609. 
burden of proof in suit to establish right to attached property, 617. 
claim, when to be allowed, 611 [O. 21, r. 60]. 

disallowed, 612 [O. 21, r. 61]. 
evidence in support of claim or' objection, 611 [0. 21, r. 69]. 
mortgage claim, continuance of attachment subje<},t to, 613 [O. 21, r. 62]. 
mortgaged property, objeotiou by third party to sale of, unddr a mortgage 
decree, 610. 

mortgagee in possession, and attachment, 614. 

no investigation when claim or objection unnecessarily or designedly delayed, 
609 [0. 21, r. 68 (1) proviso], 
objection by third party to attachment, of debt, 610. 

sale of mortgaged property under a mo^age decree, 
610. 

to attachment by third party, 608 [0. 21, r, 68], ^ 

to attachment by a party to suit, where, 136. 

to attachment on grorind that property attaobed ia, ,beld on behalf of 
third party, 609. 
when allowed, 611 [0. 21, r. 60]. 

. disallowed, 612 [O. 21, r, 61]. , . 

order allowing or disallowing claim, when conclusive, 6X4 r, 63], 

party, judgment-debtor necessary, to suit by claimant w|!^^ claim has beea 

disallowed, $1(4. 

by deoreerbelde^ %i;aii^ whom order 
is liiade 21, r. 60, p. 611. 

payment by claimant under protest, 6X7. 

porobaser, rights of, when propeity is sold suhjedt to^jS^^^^ge, 613. 

where mortgage is olaimed and n^jd^^^erdly of mortgage 
iA given in proolametion, $1$^ ^ ' 
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«llUm8 finil objections — contd^ 

effect of order of, 613 ; ; 

of, pending inquiry into olaiin or objection, 609 [O. S^J.’ . . 

I r.)^ <2^- 

i%, by defeated party, 614 [O. 21, r. 63], 

||iird. wboore objection to attachment is made by, 608 [O. 21, r. 68]. 

^ ;; where property attached is claimed by, 608 [O. 21, r. 68], 

objeotion by, to attachment of debt, 609. 

to sale of mortgaged property under a mortgage - 
decree, 610. • 

remediies open to, for releasing property f^m attachment, 609, 610* 
tune within which suit under O. 21, r. 63, should be brought, 61^. ^ 
title. Court not to go into question of, while investigating claims made by third 
parties* 611 . 

transfer, private, of property by claimant after order of release from attachment, 
612. 

trust, property held upon, 611 [O. 21, r. 60]. 


Attendance— 

consequence of party present in Court refusing^ to give evic^pnce when called on 
by Court, 509 [O. 16, r. 20], 

corporation, officer of, power to* require personal attendance of, 710 [O. 29, r. 3]. 
dutj^of witness to attend at each hearing, 608 [O. 16, rr. 16, 16], 

of person able to answer questions relating to suit against Government, 700 [O. 
27, r. 6]. 

witnesses before Commissioner, 704 [O. 26, r. 17 (1)]. 

give evidence or produce documents, power to compel, 98 fs. 30 (l^)]* 
-witness, -when not required to attend in person, 609 [O. 16, r. 19]. 

Attorney — See Solicitor. 


admissions by, 12. * 

authority of, to bind client by admissions, 12. 

compromise suit, 11. 

is limited to issues in suit, 11. 


refer suits to ewrbitraiion, 12. 
withdraw suits, 12. 

hill of costs, when privileged from inspection, 476. 
compromise without client’s express authority, effect of, 11, 12. 
ia an officer of C«nirt, and amenable to disciplinary jurisdiction, 1032. 
lien of, for costs, j4li6. 

processes of Chared High Courts that may be served by attorneys or persons 
employed by them, B81 [0. 49, r. 1]» 

po^mra of Cbaiter^ Courts in admitting attorneys, 1032 [Charter, d- 9]- 

make rules for the qualification and admis 
sion of, 1632 [Charter, ol. 10]. 
to remove or suspend, on reasonable; £causs. 
1032 [Charter, cl. 10]. 
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ai r. 6]. 
87,t.8]. 


Bid— 

liberty to, 623 [O. 21, r. 72]. 

testriotic^ on bidding by ofiloer, 626 [O. 21, r. 73].^ 

Bill of exchange — See Negotiable Instminent. 

• ^ 

attachment, lidble to, in execution of decree, 168 [s. 60 (1)]. _ ’ 

ooste, recovery of, of noting non-acoepttmoe of dishonoured, 787 iw. 

definition of, 785. 

deposit of. order for, in summary suit, 787 [O. 37, r. 6]. 
diehonoured, recovery of costs of noting non-acceptance of, 787 [U. 
joinder of p^ies liable on same, 346 [O. 1, r. 6], 346. 
summary suit, <in, order of deposit of, 787 [O. 37, r. 6]. •> 

upon, [O. 37, r. 2]. See Summary suits. 

« ' 

Breach of trust — 

particulars of, to be stated in pleadings, 401 [O. 6, r. 4]. 

British India— 

Aden is within, 3. /a oi oi 

administrators outside, need not be made parties, 720 [O. 31, r. 2]. 

arbitrator leaving^969 [Sob. II, para. 6 (1) (5) On)]* _ 

axrest before judgment of defendant about to leave, 788 [O. 38, r. 1 (p)]* 
oommisBion to examine witness residing out of, 699 [O. 26, r. 5]. 

definition of, 3. ot 

executors outside, need not be made parties, 720 [O. 31, r. 2]. 
firms, suits by and against, carrying on business in, 719 [0. 30, r. 1]. 
foreign firm, when said to carry on business in, 711, 712. 
judgment, how enforced in, 67 . 

judgroent, foreign, how enforced in, 67. 

’ of Court of, can only be enforced by prooeedmgsm execution, 67. 

Bajkot Civil Station is not within, 694. 

Secunderabad, Cantonment of, is not within, 6M. 

seourity for ooste, and residence 'outside, 693 [0. 26, r. 1 (l)]f 6M. ^ 

where appellant resides outside, 826 [O. dl.- 10 (1) P*®' 

viso]. 

Singapore is not within, 3. ^ 

suits by and against firms carrying on business m, 710 LO. 30 ,r. y ; ^ 

^L. se^ceof where defendant resides outside, an^^ no agent to 

accept service, 392 [O. 6, r, 26]. 

tort, committed beyond, and place of suing, 83. ; 

trustees outside, need not be made parties, 720 [O. 81, r, 2J. 

umpire leaving, 669 [Soh. H, paia. 8 (1) (6) (lii)]. ' - 

Wadbwan Civil Station is not within, 3* 

Cantonment of, is not within, 694. 
witness, commission to examine, residing on^ 




Burdeti of proof— 

^ai:dtto es^Uieh right attached proj 

as 
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ot ^9 l>y whom defendant oairies on, 386 [O. 5, r. 13j- 
husineas through, 81. / — ' 

flemishing verified copies of entries in, instead of inspection, 4t$3 . 

Wi^\. ■ 

deemed to carry on, ^ [s . 20, Expln. U]- 
n;, business from one, to another, 323 [s. 150]. 

copy of 'Summons on caiter, of defendant’s place of, 387 [O, 6, 

17],^, 

f<^ign when said to carry on, in British India, 711, 712. 
foieigner carrying on, through agent, 90. 

, t ' rxon-iesident, carrying on, within jurisdiction, through an agent, 719. 

inepeotiohy furnishing verified copies of entries in busmess-boofis instead of, 488 

[O. • • 

jurisdiothrtl, place of business as determining, 77 fs* 16, proviso] , 84 [s. 20], ^ 
1034 [Charter, cl. 12]. 

. meaning of ‘^ barrying on business,” 81. 

receiver,’ ds*ht8 oontraicted by, in course of, 807 [Case 3]. 

Secretary of Btete, and “ carrying on business,” 209. 

suit against p^on carrying on, in name other than hi^ own, 719 [0.30^ r. 10]. 
aummona, a^Qbdng copy of, on outer door of defendant’s place of, 387 [O. 5, 

r. 17], 388. 

service of, on agent by whom defendant carries on, 386 [O. 6, r. 13]. 
transfer of, from one Court to another, 323 [s. 150]. 

Case^ — 

meaning 286. 

^Caste— 

caste proper^, accounts of, suits relating to, 24. 
suite relating to, 23. 
user of, suite relating to, 24. 

caste questions, instances of, 19. 

test ^ determine whether questions ore, 19. 

what are, 19. , 

ceremonies, suit against a member of caste for employing usurper or por- 

, forming, 28; 
definition of, 18w , 
dignity questions of# l^t ^9* 
estpulsion from oaSte, suits for, 19. 
fees attached to an oftoe, suits for, 23. 
gratuities, suite f^, 28. 
privilege, questions of, 19,20. 

3Pe)dgious office, stdti for, 21-22. ^ 

■ ^ \ jdtes and beiemoxues, questions relating to, 

property, 24, 
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Caste— 


suits for religious offioe, 21-22. 
seoular offioe,' 20. 

involving purely oaste questions, 19. 
relating to accounts of caste property, 24. 
relating caste property, 23. 


Cause of action — 


Charter, within the meaning of cl. 12 of, 1039. 
coEfbract, in suits on, 86-88, 1039. 

decree not to reverse^ in appeal for misjoinder of, 253 [s.^99]. 
defendant,^ one, one plaintiff, and two or more causes of action, 368. 
defendants, two or more, and one cause of action, 373. 

two or more plaintiffs, and two or more causes of action, 
*376. 


definition of, 86, 1039. 

different causes of action arising out of same transaction, 363. 

^parate trials of, 379 [O. 2, r. 6]. 
ejectment suit, cause of action in, 374. 
in suits other than suits on contracts, 88. 
joinder of causes of action, 367-376 [O. 2, r. 3]. 

° under the Charter, 1042 [Charter, cl. 14]. 

jurisdiction of Court how determined where sesreral causes of action are imited, 
368 [O. 2, r. 3 (2)]. 


leave of Court, whether necessary, where claims are joined in , which relief » 
sought is based on same cause of action, 376. 
meaning of, 86. 
misjoinder of — 

defendants and causes of action, 370. 
plaintiffs and causes of action, 334, 369. 

procedure in case of, 369. 
when suit bad for, 369* 

objection as to misjoinder, when to be takenM380 [O. 2, r. 7]. 
multifariousnesB, where causes of action arise out of same transaction, 370. 

no, wjiere there is only one cause of action, 373.^^ 
multifarious, suits held to be, 371. 

suits held not to be, 373, 374. 

objection as to misjoinder of, when to be taken, 380 [p. 2, r. 7]* 
pauper, rejection of application to sue as, when allegations do not show tuiy 
cause of action, 740 [O. 33, r. 5 (d)]. 
plaiiSt must contain facts constituting, 424 [0. 7, r, 1 (e)]. , ^ ^ 

rejection of, when it does not disclose, 432 7, r. 11 

plaintiff, one, one defendant, and two or more causes o^f action; ,J968. 

seeking relief in respect of severed distinot, 481 [0,.7#^^^8]. 
two or more, two or more defehde^^,^ more causes o 

cwstion, 376. ' ^ 

plaintiffs, several, having aepara^ oaqses pf acti<3^^9^^:i 
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' arising under same obligation treated as a single oauab.^^'f: 

2, r. 2, Expln.], 361. U ^ 

^ multifarious, 371, 

I to be multi^^ 

n,6" fr^if in respect of samcP, when suit dismissed plaintiff *s non* , 

" api|>earance, 463. 

sf ^IrUles jpireoluding institution of a father suit on same cause of action, 65 

- >f ; p.l2]* 

aband 9 nment of appeal in part after grant of, to appeal to Privy Council, 276. 
amendlinent of sale- certiff cate, 663. * 

ambassadors, sanctioning suit against, 217 [s. 86]. 

Chiefs^ sanctioning suit against, 217 [s. 86]. 

contents of petition asking for, for leave to appeal to Privy Council, 867 
CO. 46, r. 3]. 

Court, granting of, as to fitness to appeal to Privy Council, entirely in the discre- 
tion 6f, 867. 

execution, on transfer of decree for, 651 [O. 21, r. 6 (6)]. 
judgment-dej^t, of payment of, out of Court, 641 [O, 21, r. 2]. 

judgment-debtor, to, authorising him to mortgage, lease or sell his attached pro- 
perty, 629 [O. 21, r. 83 (2)]. 

lease, to judgment-debtor authorising him to, his attachi^d property, 629 [O. 21, 
r. 83 (2)]. 

leave, for, to appeal to Privy Council, 867 [O. 45, r. 3]. 
legal representative, certificate of sale to, 661. 

mortgage, to judgment-debtor authorising him to, his attached property, 629 
[O. 21, r. 83 (2)]. 

Princes, sanctioning suit against, 217 [s. 86]. 

Privy Council, abandonment of appeal in part after grant of, to appeal to, 276. 

contents of petition asking for certificate for leave to appeal to, 
867 [O. 46, r. 3]. 

for leave to appeal to, 867 [O. 46, r. 3]. 

granting of, as to fitness to appeal to, entirely in the discretion of 
Oburt, 867. 

when certificate as to fitness for appeal to, can bo granted, 270. 
proclamation of sale, variance between salc-certificate and, ^2. 
sale, certificate of, to bear date on which sale becomes absolute, 660 [O. -1 r. 94J. 

to legal representative, 651, 

tjO purchaser at court-sale, 660 [O. 21, r. 94]. 

, sale-oertifioate, amendment of, 663. 

; variance between, and proclamation of sale, 662. 
to judgmeat^btor authorising him to sell his attaohed property. 629 [O. 21, 
r. 83 (2)]. ; 

Certifying payiilent— 

; ; payment of ii^dgmont.debt out of Court to be certified to Court. 641 [O*. 21, r. 2]. 

"■ "''fO. 3$, ■'' ' 
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Charge— ^ 

interpleader suits, when plaintiff entitled to a charge iot 6osw 

pauper suits, of Government for oourt-foes in, 744t [O* 83, v* I03^X/, v - " * 

suits to realize charge on immoveable property, 779 £0. 34, r* 


Charities — • 

® , ' ' ' 

suits relating to public, 226-227 fs* 923* S6& Public CJharities*^' r, 

ft /' 

Charter — See Chartered High Courts. 


Chartered High Courts — 294, 296 [ss. 116-120]; 881-882 [O. 49}— ; 

Aden, Court of Political Resident at, power of High Court of Bombay ^ remove 
suits from, to^^itself for trial, 1042. « 

Admiralty and Vice- adnftralty 3 'tristiiction*— ; 

civil, 1064 [Charter, cl. 32]. . ; 

criminal, 1055 [Charter, cL 33]. , 

Advocate-General, grant of certificate in criminal oases, 1062 [Charter, oh 26]. 
Advocates, Vakeels, and Attorneys — , 

powers of, in admitting, 1032 [Charter, cl. 9]. 

to make rules for qualification and admission of, 1 032 [Charter, cl. 10]. 
to remove or suspend, on reasonable cause, 1032, 1083^[0hart;er, cl. ,10]. 
Allahabad High Court has no original jurisdiction, 72. 
appeal under cl. 16, 1046. 

from Courts in the Province, 1049 [Charter, cl. 16]. 

Court of original jurisdiction to High Court in its appellate jurisdic- 
tion, 1043 [Charter, cl. 16]. 

criminal Courts in the Province, 1052 [Charter, oL 27], 10^ [AIL, cl. 20], 
1073 [Pat., cl. 20], 1083 [Lah., cl. 20]. 
order refusing leave under cL 12 of the Charter, 1040, i047. 

rejecting application to set aside order grafting I^ve under oL 
12 of the Charter, 1040, 1047. ' 

no, from High Court exercising original criminal jurisdiction, [Charter, 

oL 26]. ' . 

to Privy Council, 1067-1060 [Charter, els. 39-42], 1067, [AlL, 30]. 

from decrees or final orders of High [s. 109]. 

from interlocutory judgments, 1066. V 
in criminal oases, 1060 [Charter, cL 41]. ' ‘ 

appearance for suitors, 1032 [Charter, oL 9]. V; 

arrest of defendant guilty of contempt, 1034. 

cause of action in suits on contracts within meaning of oL 12 ot thf i^arter, 1039. 
Charters of, 1028-1086. \ ; 

.. Calcutta, Bombay and Madras High Courts, 1028*1(^. 

" Allahabad High Court, 1063-1067. 

* ' Lahore, 1079-1086. 


Patna, 1068-1078. 

civil jurisdiotion of, 1033-105P£Charter, ols. ll-21|v:..; 
Code, extent of application of, Ijo, 29^ [s. 1173, 296 
oonjugai rights, decree for restitution of, ]3!i|^ 
oL 35 to grant, unless both parties are 
constitution of, 1005 [High Courts Aot> s. 2].: ^ 
contempt, airest of 4ef6ndsnt guUiy of, 
cocts^ oxecni^on of decree before 


46, y. 3], 




INDEX 


1 AKI _ 1 a 




1051-1063, [Charter, ols. 22-30], 1064, 1066 [All. /ols. m 
U^B,t.^ cle. 16.23], 1082, 1083 [Lah., ols. 16-^ 

' r/TU «.! OOT rAll 


- -w, L^«,«., v.x.r* 

as to persons, 1061 'IC3harter, ol. 23], 1066 [All., ofc. WJ?‘; 
1073 [Pat., cl. 16], 1082 [Lah., cl, 16J. V’l’ 

extraordinary original, 1061 [Charter,*!. 24],1067[All.l '* J 
1073 [Pat., cl. 17], 1082 [Lah., ol. 17]. , ' 

clc»d^|^)jo^tlnS©n.t ut>oii decision of HigM Court, 869 [O. 46, r. 2]. v , ^ 

from Secretary* of State forwarding Charter, 1019-1027* 
betweeii cl. 12 of the Charter and a. 20 of the Code, 89, 90. 
est^bliedunent of, in several Presidencies in India, 1005 [High Courts Act, s. 1]. 

^ ^othor High Courts in India, 1010 [High Cou^^ Act, s. 1^. 

by, of decrees transferred by other Courts, C52 [O. 21, r. 9]. 
of decrees of time-limit for, 139. * • 

of jurisdiction of, governed by their respective Charter, 77. 
extr^rdinary original civil jurisdiction, 1041 [Charter, cl. 13], 1064 [All., cl. 9], 1072 
; , , . ' ^ CPat., cl. 9], 1081 [JjBih., cl. 9]. 

\ ' \ ^ • criminal jurisdiction, 1061 [Charter, cl. 24], 1066 [All., cl. 17]* 

' , ' 1073 [Pat., cl. 17], 1082, Lah., cl. 17]. 

foreigl^er, »on-reaident, jurisdiction over, 1040. • 

generM poivers of High Court respecting transfer and withdrawal of suits, appeals 
and dtbor proceedings, 94 [s. 24]. 

TTigh Court to comply with requisition from Government for records, 1060, lUol 

[Chfiorter* cl. 43]. 

Holkar J>adabhai diBouas^Si^ 103Q^ 

infants, jurisdiction as to, 1049 [Charter, cl. 17], 1064 [All., cl. 12], 1072 [Pat., cl. 
12], 1081 [Lah., ol. 12]. 
nhers^t powers of , 323 [6. 151]. 

“ - , ■fco remand jn second appeal, 852. 

Insolv<siit Court provisions with respect to, 1049 [App. II, cl. 18]. 

tor trial to lower Courte. High Court may refer, m second 8^- 

Joindlifri* peveral causes of action under the Charter. 1042 

iudgei, ii^Jw, and mintoterial officers of High Court, [Chai^r cto 3. 4]. 

to be made by. 1030 [Charter, cl. 5], 1064 [AIL. cl. 3], 1070. Pat 

01 . 81,1079, Lah., el. 3]. on 

; front whom to be selected. 100.5 [High Courts Act. s. 2]. 

^'nuntbet not to exceed Bfteen. 1005 [High Courts Act. s. 2]. 

■^Wedenoe of, 1008 [High Courts Act, 8. 5]. 

;£^on for vaeancy of office of. 1006 [High tourts Act, s. 7]. 
;5S.'pen8io°«. etc., of. 1000 [High Courts Act, s. 6]. 

Wore of office of. 1006 [High Courte Act. s. 4]. 

i! fnnoalH from original suits, 1043 [Charter, ol. 16]. 
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Chartered High Courts — contd. 


• jwiadiotioa as to infante and lunatics, 1049 [Cfasirter, cL 17J, lOW*,; 

1072[Pat,.ol. 11], 1081 [Lah., 01 . 12 ]. ’ “ 

civil, 1033-1061 [Charter, ols. 11-21]. , , . , . 

criminal, 1061-i063 [Charter, ails. 22-30], 10644066 C4ih,:^|*;'-t6-28], 
1073,1074 [Pat. cle. 16-23],1082,U)83 [Lab., els. 16'^»].t , 
exercise of, elsewhere than at the ordinary place, of Bittih&';;‘t>f the 
High Court, 1063 [Charter'd. 31], 1066 [AIL, cl. 24]. " I 

extraordinary original civil, 1041 '"[Charter, ol. IS], 1064 [AIL, d.'9], 1072 
[Pat., ol. 9], 1081,] Lah., cl. 9]. 
criminal, 1051 [Charter, ol. 24], 1066 [AIL, ol. 17], 
1073 [Pat, ol. 17], 1082 [I&h., cl. 17]. 
matrimonial, fb56, 1066 [Charter, cl. '36]. 
original civil, as to suits, 1034 [Charter, cl. 12]. 
over non-resident foreigners, 1040. j 

testamentary and intestate, 1056 [Charter, cL 34], 1066 [.All;, cl, 25], 1074 
[Pat., cl. 20 ], 1083 [Lah. cL, 24]. " * ' 

Land Acquisition Act, no appeal lies to Privy Council from award %Qde by 
Chartered High Courts on appeal from decision of District Court, 1068* , 
land or other immoveable property, suits for, within the meaning of 6 L 12 of the 
Charter, what are, 1035-1037. 
law to be administered by the Charteiod High Courts — 

(1) in exercise of ajf^ellate jurisdiction, 1050 [Charter, cl. 21], 

(2) in exercise of ‘ordinary original civil jurisdictioti, 1060 [Charter, oL 19]. 

(3) in exercise of extraordinary original civil jurisdiction, 1060 [Charter, 9 I. 20]. 
leave of Court imder cL 12 is a condition precedent to jurisdiction, 1038. 

must be distinctly applied for and obtained, 103#> 

Letters Patent, High Courts to be established by, 1006 [High Courts Act, a. 1]. 
lunatics, jurisdiction as to, 1049 [Charter, cl. 17], 1064 [AIL, cl. 12], 1072 -XPat,, ol. 
12], 108. [Lah., ol. 12]. 

matrimonial jurisdiction, 1066, 1066 [Charter, cl. 35], 

offenders to be punished under the Indian Penal Code, 1053 [^barter, cL 30]. 

officers, appointment of, 1031, 1032 [Charter, cl. 8]. 

opinion of High Court, power to refer case for, 282 [s. 113]. * 

orders in proceedings other than suits and appeals, 1047, 1048. , 

ordinary jurisdiction meaning of, 1040. J ^ 

original civil jurisdiction, local limits of, 1033 [Charter, cL ll],j^i034. 
origizuil civil jurisdiction as to suits, 1034 [Chartei>, ol. 12]. 

provisions of Code how far applicable,' 296 [s; 1,203- 
partition, suit for, of moveable and immoveable property, the lattel^ situated 

wholly outside jurisdiction, 1038. 
powers of Indian legislature preserved, 1061 [Charter, cl. 44]. 
powers of single judges and Division Courts, 1056 [Charter, oL 36 J. 
powers of superintendence (sec. 107, Government of Xud^ 
s.l5>, 283. ^ ^ t 

power, to extend time forgiving security and makiiig 
S60. 

powers of, to provide for exercise 6f JurisdiotiohV 
Court, 1008 {High Courts Abt, s. 13]. 
po to leave to appeal to Privy i 





Courts Aojb, 
funoil' appeals^ 
or Divisiou 





INDEX. 

^urts— conW. 

Cause Court, reference to High Court toy, 869. 

transfer of suit from, to High Court, 1042. i 
appeals to, 1067-1060 [Charter, ols^39-42], 1067 [AIL, cl. 30j* 

V [Pat., ol. 31], 1084 [Lah., cl. 29]. 

from decree or final orders of, 268 [s. 109]. 

interlocutory judgment, 1069. ^ 

•in criminal cases, 1060 [Charter, cl. 41]. 
decisions appealable to, under cl. 39 of the Charter, 1068. , 

no appeal to, from award made by High Court on appeal froni - 
District Court under Land Acquisition Act, 1058. 
rules as to transmission of copies of evidence and other documents 
Jo, 1060 [Charter, cl. 42]. ^ * 

refer^C^ of questions as to jurisdiction in Small Cause*, 870 [O. 46, r. 6]^ 

; to powers of High Court on, 869 [O. 46^ r, &]. 

to High Court by subordinate Courts, 867 [O. 46, r. 1]. 
refonWcaaes, hearing of, 1053 [Charter, cl. 28], 1065 [AU., cl. 21], 1073 [Pat., ol. 21], 

rego^io^’orimmal proceedings, 1057 [Charter, cl. 38], 1066 [All., ol. 29]. 1075 

[Pai; 6L 30,]. 1084 [Lah, cl. 28]. 
remand, inherent Power of High Court to, in second appeal, 852. 
power of High Court in appeals from orders of, 8W. 

reserving^ints of law for opinion of, in criminal trials before High Court m its 

original criminal jurisdiction, 1052 [Charter, cl. 25]. . 

■ restraining a party from proceeding with suit m another Comt, 797-799. 
review by Hi gh Court in criminal cases, 1052 [Charter, cl. 26]. 
revision, powers of High Court as to, 282 [s. 115]. 
true function of High Court in, 283. 

whether High Court can call for record of its own motion for. 286. 
revooafion of Letters Patent of 1862, p. 1029 [»’ 3^ 

Bulea lhSoh. I of the Code how Prt/councU. 1060 [Charter, cl. 42]. 

S prSSI^rs^boXl Courts to be framed by High Court, 1008 

801 [a ISte], 1057 [Charter, '='• ^1' ^ ^ of High 

rtdings of different High Courts, when • 

Court to which he is subordinate, 14. 
saving in^respeot of, 882 [0. 49, r. 2]. 
seal of ^ Courto, 1031 [Charter, eJ. 6]. 
service o^.^eittain processes of, 881 [O. , r. ]. 

ship, neo^^saties supplied to, 1054. 

, Small Oajiae Courts aw subordmate to, L • J- 

apeoisl p^#iOM “ tthin jurisdiction, 1038.. 

pi^M^r:SJand'immoveable property, the latter being situated 

, 13 of the Charter, Powers of High Court lu dealin*^ 




1180 


INDEX. 


Chartered High Courts — contd. 


superintendence, power erf, 1009. ae- 

Supreme Courts, provisions applicable to, to apply to Charter©^ High 
[High Courts Act, s. 11]. ^ 

stay of suit pending in a subordinate Court, 799. » ? 

testamentary and intestate jurisdiction, 1055 [Charter, ol. 34], 1066 [AIL, 1074 

[Pat., ol. 26], i,083 [Lah., cL 24]. • ^ 

time-limit for execution of decrees of, 140. 

transfer of crimmal case or appeal, 1053 §Charter, cl. 29], 1065 [AIL, ol. ^2]. 1074 
[Pat., cl. 22], 1083 [Lah., cl. 22]. 
of suits from Presidency Small Cause Court, 1042. 

of suite or appeals by, 1008 [High Courts Act, s. 16], 1041 [Charter, ol. 13]. 

* of suit from Court m which it is filed to another Court, j;vh©re suefi^ Courts 

are under differwit High Courts, 94 [s. 23 (3)]. ^ 

unauthorised ^raons not to addi-ess, 294 [s. 119]. 
writs, etc,, to issue in name of the Crown, 1031 [Charter, cl. 7]. 

Cheque — • 

attachment, liable to, in execution of decrees, 168 [s. 60 (1)]. 

Chiefs (ruling) Princes — 

agents, recognised, who may act as, for, 216 [s. 86]. 

arrest, exemption from, 217 [s. J86 (3)]. ^ 

attachment of property of, 217 [s. 86 (3)]. 

consent of G.-G. in Council, and suits against, 217^8. 86 (1) (2)]. 

certain suits against, do not require, 218 [s. 86 (6)]. 
property of, not to be attached except with, 217 
[8. 86 (3)]. 

to suits against, when to be given, 217 [s. 86 (2)]. ' 
to suits against, must be obtained before institution 
of suit, 218. ^ % 

waiver of objection to want of, 218. 

execution of decrees of Courts established by G.-G. in Council in territories of foreign 
Prince or State, 118 [s. 43]. 

execution of decrees passed by Courts of Native States, 119 [s. 44]. 
exemption of, from arrest, 217 [s. 86 (3)]. 

Native States, execution of decrees passed by Courts of, 119 [s. 44]. 

Political Agent, whether, can sue on behalf of a Prince, 217. 
private capacity, suit against, in their, 219. 

property of, cannot be attached, except with consent of G.-G. in Council, 217 [s. 


86 (3)]. 

provisions of Code as to minors and lunatics do not apply to, 737 [O. 32 j r. 16]. 
style of Princes and Chiefs as parties to suits, 219 [s. 87]. 
suits against, and consent of Governor-General in Council, 217 [s. 86 (1) (2)], 
suits by, 216 [a. 84]. 

vraivep^ of* objection to want of consent by G.-G. in Council, 218. 

Civil nature— Caste. \ 

suit in which principal question is a caste question is not a suit 1^/ 19. 
suits of a, 18-26 [s. 9]. ; ; V,, 

Claims — See. Attachment, sub-head “ Investigation of claims.’^ 

investigation of claims to attached property, 608 [O. ^]i ^ r'. 

investigation of claims to property atta&hed L>efo^ ~ 

sale in execution, postponement of, pending inqui^ 
splitting of, for restitution, 312. ^ 


8]l i 

r. 58 
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issue by pleader, how far binds, 12. * 

" • pLmi^tt^XX0 made by pleader, bow far bind, 12. 

#; ^bita^tioii, reference to, made by pleader, how far binds, 12. 

^Oirlprpmi&© made by pleader, how far bmds, 11, 12. 

^nfidenti^ oommunicationa between, client and legal adviser when privileged, 475- 
;^eatb of client or pleader determines pleader’s appointment, 3814;0. 3, r. 4 (2)]. 
'.withdrawal of suit by pleader, how far bmds. 12. 

Clu^ • 

Wem]bers of, whether can bo sued collectively through their secretary, 342. 

, secretary of, whether can be sued personally for contracts entered into on behalf of 
members of the club, 342. 
suits by or againsb, 428. 

• Cf>de of Civil Procedure — 

application of, 1 [s. 1], 

Chartered High Courts, extent of application of Code to, 295 [s. 120], 882 [O. 49, 

r.3]. 

Code includes Rules, 3 [s. 2 (1)]. 
exhaustive, is not, 323. 

inherent peters of Courts, provisions of Code not affect, 323 [s. 151]. 
miscellaneous proceedings, procedure m Code for suits to apply to, 307 [s. 141]. 
Presidency Small Cause Courts, extent of application of, to, 17 [s. 8], 883 [O. 61], 
Provincial Small Cause Courts, extent of application of, to, 16 [s. 7], 882 [O. 50]. 
retrospective operation of, 2. 

Revenue Courts, application bf Code to. 15 [s. 5]. 

Collector — 

accounts, rendering of, to Court, 1000 [Sch. Ill, para. 9], 1001. 

alienation, prohibition as pending execution by, 1002 [Sch. Ill, para. 11]. 

appeal to Efigh Court from order passed by, in execution proceedings, 190. 

assets, inq^uiry os to, in execution proceedings, 997 [Sch. Ill, para. 4]. 

attachment of land, and production of certified extract from Collector s register, 

666 [O. 21, r. 14]. 

Bombay Mamlutdar’s Courts Act II of 1906, Collector exercising judicial functions 
imdor, and revision, 286. 

debts, inquiry as to, in execution proccodmgH, 997 [Sch. Ill, para. 4]. 

decree, powers of Collector m executing, transferred to him, 996 [Sch. Ill, para. 1]. 

procedure whe. e amount of, camiot be recovered without sale of whole pro- 
perty, 999 [Sch. Ill, para. 7 (1) (a)]- 

procedure where amount of. may be recovere d without sale of whole pro- 
perty, 999 [Sch. Ill, para 7(1) (6)]- 
decrees, transfer of, for execution by, 188 [a. 68]. 
decree-holders, notice in certain cases to, 997 [bch. Ill, para. 3]. 

dispossession niider order of, 657. 

districte, where property to be sold by Collector is in several, 1003 [Sch. 

District Court, when, may issue notices and hold mquiry instead of, 998 [Sch 

m, para. 6]. 

instalments, no power to allow payment of debt by, 996. ^ 

Judicial Offipens’ Protection Act, when Collector entitled te benedt of , 19 . 
judicially, do6W^ to be acting, m executing transferred ^rees, pi [«• 
-Iuri9dicti0i^‘ ffl.t<^rs idthin Collector’s, and bar of jurisdiction o^f c.v.l Courts, 189 

.v''' ■ r8‘.70j^fc 
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Collector — contd. 

Land Aoqiiisition Act, Vhether Collector aoting under a, 11 of, is sujxuodi^i^^^to 
High Court for purposes of revision, 286. ^ 

Local Gk)vemment, rules of procedure in cases where decrees*^sent for execution to 
Collector to be made by, 189 [s. 70]. 

money realised in execution of decree sent to Collector for execution, 190. 
mortgage by judgment-debtor pending execution by, 1002. 
notice of suit to Collector under s. 80, p. 214. 

objections, whether Collector has power ^ hear, to execution of decree transferred to 
him for execution, 997. 

order made by, in execution proceedings, and revision, 190. 
owner, when Collector may exercise power of, 999 [Sch. Ill, para. 7 (2)]. 
partition by, of ^state paying revenue to Government, 151 [s. ^]. 
pauper suit, when copy o^decree in, to be sent to, 748 [O. 33, r. 14]. 
powers of, tO coftipel attendance and production, in executioti proceedings, 1003 [Sch. 
Ill, para. 13]. 

public charities, consent of Collector to suit relating to, outside Presidency towns 
240 [s. 93]. 

nuisance, consent of Collector to suit relating to, outside Presidency towns. 
240 [8. 93]. 

public sale of land, stay of, 101 [s. 72]. 

receiver, when Collector may be appointed, 814 [O. 40, r. 5]. 
revenue to Government, partition by Collector of estate paying, 151 [s. 64]. 
revision, whether Collector acting under s. 11 of the Land Acquisition Act is subordi- 
nate to High Court for purposes of, 286. 
sales in execution, how to be conducted by, 1002 [Sch. Ill, para. 10]. 
scheme for liquidation of decrees for payment of money, 999 [Sch. Ill, para. 7], 
stay in certain cases of public sale of land, 191 [s. 72]. 

subsistence of judgment-debtor, providing for, 1001 [^ch. Ill, para. 9 (3) (c) (ii)]. 
suit for setting aside orders made by Collector in execution proceedings, 190, 
transfer of certam decrees for execution by, 188 [s. 68]. 

Commission — 

commissioner, powers of, 704 [O. 26, r. 16]. 

Court may issue commission to another Court, 206 [s. 76]. 
ex parte, when commissioner may proceed, 705 [O. 26, r. 18 (2)^. 
expenses of, to be paid into Court before issue of, 704 [O. 26, r. 15]. 
foreign Courts, commissions issued by, 207 [s. 78]. 
letter of request in lieu of, 206 [s. 77]. 

parties, appearance of, before commissioner, 705 [O. 26, r. 18 (1)]. 

pauper applicant, when, may be ordered to be examined on, 740 [O. 33, r. 4 (2)], 

power of Court to issue, 206 [a. 75]. 

purposes foi; which commissions may be issued, 206 [s. 76], 

witness attendance and examination of, before commissioner, 704 [O. 26, r. 17 (1)]* 
issue of process to, on application of commissioner, 706. 26, r. 17 (2)]. 

To examine witnesses — ^96-701 [O. 26, rr. 1-8], 

appeal from order directing issue of, 699 . " 

refusing issue of, 699 , 

arbitration, commission may be issued pending reference t6, ,69^^. 
cases in which commission may be issued, 697. " *' 

cross-examination of witnesses on commission, 699 . 
documents, admissibility of, produced before 
dnty of CoTirt receit^ing commission to exambr 


?iamisa 
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witnesses — contd. 

evidence, admissibility of, taken on, of a person residing outside British India, 690 . 
reading of, taken on commission, 700. 
taken on, commission to form part of record of suit, 700. 
taken on, when may be road as evidence in suit, 700^0. 26, r. 8]. 
exempted, persons from attending Court, G97. 

for examination of civil and military ofheers m certain eases, 698 [O 26, r. 4 ( 1 )^ 

(c)]. 

defendant, 698. 


persons about to leave jurisdiction, 698 [(). 26, i 4(1) (6)]. 
persons residing beyond jurisdiction, 698 [O 26, r 4 (1)^(«)]* 
persons residing outside Britisl^ India, 6b9 [O. 26, r. r>] 
persons residing within jurisdiction, 696 [^). !i6, r. 1], 697 [O. 
26, r. 3]. 

purda ladies, 697. 

jurisdiction, to examine persona residing within, to whom t( be issued, 697 [O. 26, 
r. 3]. 

to examine persons re^siding beyond, to whom to be issued, 098 
[O. 26 r. 4 (2)1, 

order for issue of commission when made, 697 [O. 26, r. 2]. 
retxim of commission with deposition of witnesses, 699 fC. 26, r. 71. 
returned, Court issuing commission to direct where commissionlto be, '^698 [O. 
26, r. 4 (3)]. 

revision, order refusing isnue of, outside British India, not subject to, 699. 

For local investigation 701-/02 [O 26, rr. 9, 10]. 
commissioner, procedure of, 701 [O. 26, r. 10 (1)]. 
damages, to ascertain, 701 [O. 26, r. 9], 

delegation of power by Court to commissioner to try material issues, not allowed 


701. 

evidence, further, after commissioner’s repoit, 702. 

reports and depositions to be, mjsuit, 702 [O. 26, r. 10 (2)]. 
examination of commissioner by Court, 702 fO. 26, r. 10 (2)]. 

inquiry, further, when Court dissatisfied with proceedings of commissioner, 702 
[O. 26, r. 10 ^)]. 

market-value of property, to ascertain, 701 [O. 20, r. 9]. 
mesne^profitfl, to ascertam, 701 [O. 26, r. 9]. in n m 

report, comi^issioner to make, m writing, /O [ . , r. 

when issued, 701 [O. 26, r. 9], 

evidence, proceedings and report to be, 70 [ . - , ' “ ^ „ l‘> (])A 

instructions. Court to give commissioner (2U ‘ “ * ’ 

inquiry, When Court may direct further, 703 [O. 26, r. U ( )]. 
when, issued, 702 [O. 26, r. 11]. 

TO mahe pwUUon»-703, 704 [O, 20 rr 13, 14 . 
commissioner, procedure of, 703 [O. . , r- ]• 
report. Coi,rt to confirm, vary or sot aside 703 [O. 26, r. 14 (2)]. 
of commissioner, 703 [O. 26, r. ( ) • 

when set aside. Court may issue new commission. 704 [O. 26. r. 14 (3)]. 
resistance to ooiumissioner, 704. 
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Commissioner — See Commisaion. 

delegation of power by C^urt to, to try material issue, not allowed, 70l. " ' 
documents, admissibility of, produced before, 701. ^ 

ex parte, when, may proceed, 705 [O. 26, r. 18 (2)]. 
parties, appearance of, before, 705 [O. 26, r. 18 (1)], 
powers of, 704 [O. 26, r. 16]. 

witnesses, attendance and examination of, before, 704 [O. 26, r. 17 (1)]. 

issue c)t process to, on application of, 705 [O. 26, r. 17 (2)]. 

Company — See Corporation. 

Compensation — , 

amoimt of, in case of wrongful arrest or attachment before judgment 241^ 242 [6. 95(1)]. 
appeal from order awarding, for wrongful arrest, attachment or injxmction, 243. 
arrest ibefore judgment, m case of, 241 [s, 95], 242. 
attachment before*] udgmer^t» ^ case of, 241 [s. 95], 242. 
ooimterolaim for, Jin a summary suit, 243. 

injunction, interim, in case of, 241 [s. 95], 242. ' 

xmdertaking by plaintiff on grant of , 244. 

jurisdiction, compensation awarded by Court for wrongful arrest or attachment 
before judgment not to exceed its pecuniary, 242 [s. 95 (1) proviso], 
suit, award of compensation under s. 95 bars, 242 [s. 95 (2)], 243. 
summary suit, counterclaim for compensation in, 243. 

Compromise of suit — 

agreement, sought to be recorded must be one to take oath under the Oath’s Act, 685 . 
adjusting a suit, 685. 

appeal from order recoMing or refusing to record, ,688, 853 [O, 43, r. 1, cl, (m)]. 
client, binding on, by solicitor or counsel, 11, 12. ‘ 

compromise before final decree, 690. 

of probate proceedings, 686, 687. 
when court should record, 685. 
where fact of, is denied, 684. 
counsel’s authority as to, 11, 12. 
decree in terms of, 683 [O. 23, r. 3]. 

passed on unlawful compromise, 685, 688. 
which comprises matters not relating to suit, 688. 
fraud practised upon Court, consent-decree obtained by, 325. 
guardian of minor, by, 729 [O. 32, r, 7], « 

Hindu widow, by, how far binding on reversioners, 50. 

joint Hindu family, compromise brought about by adult members of, how & binding 
on minor members, 732. ^ 

minor, by guardian or next-friend of, 729 [O. 32, r. 7]. 
next-friend of minor, by, 729 [O. 32, r. 7]. 

withdrawing from compromise before leave of Court is applied for, 729 , 
parties, by, out of Court, 683-686 [O. 23, r. 3]. ^ee Adjustment, 
pleaders’ ^authority as to, 11, 

probate proceedings, of .out of Court. 686, 687, 

, registration, whether necessary when compromise affects land not in suit, 689. 
solicitor’s authority oa to, 11, 12. 

submission and award as constituting adjustment of suit, 684, 
suit, compromise of, out of Court, 684-686 [O. 23, r. 3]. " 

Compulsory deposits — 

attachment of, 169 [s. 60 (1) (A:)], 160. 
definition of, 16J. 
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a^tei^ent — 431 [O. 7, r. 9 (i)]. 

Con^t'pn precedent — 

#li^ ^ he pleaded, 406 [O. 6, r. 0]. 

Conduct of 

where nmnerouB, 357 [O. 1, r. 11], 

ConfuSfpl rtfifllts — See Restitution of conjugal rights. 

Conifent-r^ 

Adv<^e«ite-GJeneral, of, to suits relating to^niblio charities, 220 [s. 92], 229. 

, . , to public nuisance, 222 [s. 91]. 

elien enemies, of Governor-General m Council to suits by, 215 [s. 83 (1)]. 
ambassadors, of Governor-General in Council to suits against, 217 [s. 86]. 
charities, public .of^Advocatc-General in suits relating to, 226 [s. 92], 229. * 

Chiefs (ruling), of Go emor-Gencral in Council to suits against, 217 [s. 86]. 
disability, consent to pioceedings in suits on behalf of persons under, *319 [s. 147], 
enlargement of time, and consent-order, 321. 

guardian ad litem, no person to be appointed, without his consent, 727 [O. 32, r. 4 (3)] 
judge may be made an arbitrator by, 91. 
jurisdiction cannot be conferred by, 91. 

next-fnend, no person to bo added as, without his consent, 352 [O. 1, r. 10 (3)]. 
nuisance, public, of Advocate-General in suits relatipg to, 222 [s. 91]. 
plaintiff, no person to be added as, without his consent, 352 [O. 1, r. 10 (3)]. 

Princes, of Governor-General in Council to suits against, 217 [e. 86]. 
remand of ca^o by, for trial of issues not raised in appeal, 841^ 

withdrawal of suit by one plaintiff without consent of other plaintiffs, 678 [O. 23, r. 1- 

(4)]. • 

with consent of defendant, 6S0 

Consent- decree — 

appeal from, 245 [s, 96 (3)]„248 

decree by consent of parties on a compromise, 684-686 [O. 23, r. 3]. 
estoppel, and, 62. 
execution of, 688, 

Hindu widow, against, how far binding on reversioners, 60. 
procedure for setting aside, 249, 250. 
set aside ,when a consent-decree may bo, 63 
setting etside of, procedure for, 249 260 

ConsoHdat'O^.i of suits — 

inherent power of Court as to, 324, 858. 
on appeal to Privy Council, 858 [O. 45, r 4]. 

Construct ’on — 

of Code, 1, 2, 

decree by 'executing court, 116. 

deed is a question of law, and second appeal wiU lie, 257. 

Contempt of Court — 

appeal from order of committal for, 1047. 

- ^ refusing application to commit for, 1047. 

arrest for, no exemption from, 303 [s. 135 (2)]. 
discovery, non-oomplianco with order for, and, 4 ^* 
inherent power :6f High Court to punish sumiffarily for, 325. 
inspection, non-^mpHance with order for, and, 4 
receiver, intearfe^^^ with, and, 808, 


76 r 
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Contract — 

breach of, ai]i4 place of suing, 87. 

cause of action in suits on, 86, 1039. , 

damages, suit for, for breach of, and cause of action, 87, 
denial of, in pleadings, 409 [O. 6, r. 8]. 

discharge of, defendant pleading, and particulars in pleetding^ 
illegal. Court ought not to enforce, 409. , ^ 

implied, averment of, 411 [O. 6, r. 12]. ^ - 

injunction, temporary, to restrain breadh of, 799 [O. 39, r. 2], 800. ,, 
joinder of parties liable on same contract, 346 [O. 1, r. 6]. 
joint and several liability on, 345 ^ 

liability on, 345, 

letters, contract jsonstitu ted by, and pleadings, 411 [O. 6, r. 1J5]. ; . , 

performance of, defendaifb pleading, and particulars in pleadings, 403. 
place wherd contracts will be presumed to have been made, 86. 
pre-emption by, 634. 
several liability on, 346. 

specific performance of, decree for, mode of execution of, 678-579. 21, r. 32 

(l)and(5)]. 

wagering, defence of, must be specifically pleaded, 409. 

Contribution — 

claim for, by one judgment- debtor against another, and execution, 12$% - 

suit for, by one judgment- debtor against another, in respect of costs, 108. ' 


Convex ance — 

execution of, by Judge or officer of Court, 682 [O. 21, r. 34 (4)]. 
judgment- debtor, failure of, to execute, 582 [O. 21, r. 34.]. 


Copy- 

execution, application for, and copy of decree, 564 [O. 21, r. 11 (3^. ^ 
transfer of decree for, and copy of decree, 561 [O. 21, r. 
exhibits, copies of, when appeal preferred, 829 [O. 41, r, 13 (3)]. 

judgment and decree in appeal, copies of, to be furnished to pa^rtios, 851 [O. 41, 
memo, of appeal, copies of judgment and decree to accompany, 815 [0. 41, r. 1]. 


Corporatio n — 


attachment of shares in, 593 [O. 21, r. 46]. -- - /r ■ 

attendance, personal, of officer of, power to require, 710 [O, 29/ - 

business, where deemed to cany on, and place of suing, 84 II], 

decree against, company in liquidation, transfer of, 665. 
deliveiy of shares in, in execution, 627 [O. 21, r. 79 (3)]. . ; V 

directors of, when, may be imprisoned in enforcement of againgt, 678 

[O. 21, r. 32 (2)]. 

examination of officer of, as to property of, 689 [O. 
foreign corporation, 709% / 

Indian Companies Act, procedure provided in' the , 
certain petitions under, 309. • 

injunction against, 803 [O. 39, r. 6]. , , ^ . 

• mode of executing dfiforoe for* 578 ^ 


21, r. 41]^ 

suits to apjply to 
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€on 


, . . of, 469 [O. 11, r. 5]. 

and attachment of property of, 178. 
^ [e. 20, Expln. II]. 

and verification of, 708 [O. 29, r. 1]. 
||^|r^^fet^limeoat of, 593 [O. 21, r. 46]. 

^.^delivery of, in execution, 627 [O. 21, r. 79 (3)]. 




of, in execution, 626 [O. 21, r. 76.]. 


Y transfer of, sold m execution, 628 [O. 21, r. 80.]. 

k>e<3ifi0;i^rfprmaiice against, mode of executing decree for, 578 [O. 21, r. 32 (2)], 
i^te 1^01^ against, 708, 709 [O. 29]. 

I ' against, and jurisdiction, 89. 

'imregister^d or mnnoorporated society, 427, 709. • 

j^it , wHen dismissed for want of proper signature and verilicaf lou^ 709. 
summons, service of, upon, 710 [O. 29, r. 2], * 

transfer of shares in, sold in execution, 628 [O. 21, r. 80]. 
unregistered or unincorporated society, suit by, 427, 709. 
verification by principal officer of, 709. 


Co«sharer— 

bid of , to ^ve preference-^ • 

(1) in case of sale of moveable property, 626 [O. 21, i . 77 (3)]. 

(2) in case of sale of immoveable iiroperty, 631 [O. 21, r. 88]. 

right of, to apply for setting aside sale of immoveable pro^x^rty ni cxtHJUtion, on 
deposit of amoimt of decree, *634. 


Costs-^ 


action for costs against a person not a party to suit, lot), 
adjournment, 610 [O. 17, r.*l (2)]. 
euAministration suit, costs in, 106. 

affidavit ecmtaining heresay or argumentative matters, 520 f(l. 19, r. 3 (2)J. 
appeal, whether it lies for costs only, 106-108. 

appeal from direction as to costs contained in an “ appealable order,” 108. 

from direction as to costs contained in a “ noii-apix3alablo order,” 108. 
from order am to costs proceeding upon misapprehension of fact or law 107 
involving matter of pruiciple, 107. 

where there has been no real e.xercise of discretion, 107, 


applicatioiu^ in suite, 103. 
arbitration^ posts of, 974 [Scb. If, para. 13J. 
arbitration, refusal to go to, and, 104. 
as a rule follow event, 103 [s. 35 (2)], 104. 

bankruptcy, assignee in, suit continued by, and costs of defendant, 672 


r 


cause, costs in the , 103. 

oompromise, O^er of> and right of successful plain tilf to, 104. 
contribution, 'suit for, in respect of costs, 108. 
coatB costs in^ihe cause, meaning of, 103. 

' dectM to give directions as to, 623 [O. 20, r. 6 (2)]. 

■ delegation, no, 64, discretion of Court to award, 106. 
direction for, in decree In appeal, 851 [O. 41,*r. 35 (3)]. 

: disaUowing costp to h successful plaintiff, 104. 

>;<3^ifl0retibu of Oouf^^bo^ to be in, 103 [s. 36 (1)], 103-108. 

‘ ' • * ^^VjY;r',v , 
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Costs — conid. 

dishonoured bill, costs of noting non-acceptance of, 787 [O. 37, r. 0}. ^ ^ 

documents, of proving, when notice to admit genuineness not given or oomplje^ with, 
486 [O. 12, r. 2]. 

event, costs as a rule to follow, 103 [s. 36 (2)], 104. ^ 

oxecutioti of decree before ascertainment of costs, 294 [s. 118]. 
facts, of proving .when notice to admit not complied with, 486 [O. 12, r. 4],^- 
Gaming Act, defence under, and, 105. ^ r 

guardian ad litem, costs incurred by officer of court acting as, 727 [O. 32, r, 4 (4) ]. 
incidental to suit, 103. 

insolvency, costs of suit payable by plaintiff prior to his ,672. ^ 

interest on, 103 [s. 35 (3)], 867. 

interpleader suits, *in, 780 [^. 35, rr. 3, 4], 782 [t6., r. 6]. 
interrogatories, of, 469 [O. 11, r. 3]. 
issues, costs of particular, 104. 

joint defence by two defendants, one of whom is successful, and question of, 105. 
judgment in favour of one plaintiff against another plaintiff, and question of, 106. 
under cl. 15 of Letters Patent, whether order as to cost>s is, 108. 

jurisdiction, absence of, no bar to exercise by Court of power as to, 103 [s. 35 (1)]- 
Land Acquisition Act, award ^f Collector under, and, 106. 

Letters Patent, order as to costs not iqipealable under cl. 15 of, 108. 
lien of pleader for, where set-off claimed by defendant, 441 [O. 8, r. 6 (2)]. 
limitation, defendant pleading, and question of, 105. 

laisappreheiision of fact or law, order for costs of proceedings upon, and appeal, H>7. 
mortgage suits, costs in, 756 [O. 34-, r. 2 («)1. 763 [i6., r. 41, 770 [ffr., r. 71. 

costs subsequent to decree, 774 [O. 34, r. 10], 
next-friend, liability of, for, 722. 

of notice for admission or production of umiecessary documents ,490 [O. 12, r. 9 1 
officer of Court, incui red by, as guardian ad litem, 727 [O. 32, r. 4 (4)]. 
partnership suit, costs m, 106. 

party to suit, costs cannot be ordered against pei-son who is not , 106. 
pauper partly succeeds and partly fails, 746. 

pauper, of application for leave to sue as, and of mquiiy into pauperism, 749 [O. 

33, r. 16]- 

suit, in, whether Court may award a successful defendant his, 748. 
payment made into Court, costs whei*c, 692 [O. 24, r. 4]. 

pleader, liability of, for costs, where suit instituted on behalf of minor without 
next-friend, 723 [O. 32, r. 2 (1)], 723. 

plaintiff failmg on most important and expensive heads of controversy, atld, 106. 
substantially succeeding, and, 105, 
successful, disallowing costs to, when, 104. 

^ successful against one defendant, but not against another, 344. 
postponement, of, occasioned, by plaintiff’s default in not duly serving summons, 449 
[O. 9, r. 6 (2)]. 

principle, order for costs involving, and appeal, 107, 
probate court, proceedings in, costs of , 106. ^ ' 

proclamation of sale, costs not covered by, 632 [O. 21, r. 89 (3)]. 
procedure to recover costs, 106. 

reasons in writing must be stated when costs do not follow the eye^, 103 [s. 36 (2)], 
reference to High Court, costs of, 869 [O. 46, r. 4]. . ^ 

relief against dSf^ndente in the alternative and, 344. 
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Co|ts— eonM. 

^ lefond of costa, order for, on variation or revorsal of decree, 310 [s. 144 (1)]. 

5 repT<pa©iitative suit, and, 351. 

; rules as to awarding, 104-106. 

second appeal, whether lies on ^ a matter of costs only, 108. 

>. security for costs of suit— See sub-head “ Security for oosta of eufc.” 

;• security for costs in appeal— See sub-hoad “ Security for costa in appeal.” 
separato coats, question of, when defencft common to all defendants, 105. 
suit for costs not maintainable, 106. 
set off, and lien of pleader for costs, 441 [O. 8, r. 6 (2)]. 

Court may direct costs payable to party to be, 523 [O. 20, r. 6 (3)]. 
special enactmentp; provisions of, providing for costs in particular oases, 106. 
subsistence allowances, sums disbursed for, to bo denned cosbs m suit 687 [O 21 
r.39(6)]. • • 

suit, withdrawal of, payment of costs on, 680, 681. 
summary suit, oosta in, 784 [O. 37, r. 2 (2)]. 
stay of execution, costa of application for, 823 
third person, action for costa agamst, 106. 
trustee, cost of, 106. 

unnecessary matter in pleadings aOects question off 413. 

variation or reversal of decree, order for refund of costs on, 310 [s. 144 (1)], 

withdrawal of suit, payment of costa on, 680. 

Avitnesses of successful party guiUy of exaggeration, and co^ts, 105 


Security for costs of suit — 693-696 fO. 25]. 

appeal from order made by High Court retjuiring plaintiff to give, 695. 

refuaipg to set aside order of dimissal of suit for failure to give, 

696, 853 [O. 43, r. (1)]. 

British India, cross -claim by defendant residing oni of, and, 696. 
cross-claim by defendant residing out of British India, and, 696. 
failure to furnish, effect of, 696 [O 25, r. 2]. 

insolvenoy of plaintiff, security for costs to be given on, 671 [O. 22, r. 8]. 
minor. Where plaintiff is a, 695. 

next-friend, retiring, to give security for costs already incurred, 733 [O 32, i H (1)] 
pauper, where leave is granted to plaintiff to sue as, 696. 
plaintiff, security for costs from, 693 [O. 25, r. 1]. 
poverty of plaintiff, 694. 

res and dismissal of suit for failure to furnish, 696. 

setting aside of order of dismissal for failure to furnish, 696 [O. 26, r. 2 (2)]. 

woman, where plaintiff is a. 693 [O. 25, r. I (3)], 695. 


Security for costs In appeal — 

appellant, security for costs from, 825 [O. 41, r. 10]. 
at what 8tag6 respondent should apply for, 826. 

consequence of not famishing, 825 [O. 41, r. 10 (2)]. in 

effect of failuri? to comply with order for further, to Privy Council, 862 [O 46, r. 11 J. 
further eecurity for oosta of appeal to Privy CouucU, 861 [O. 46. r. 10]. . 

insolvent or poor appellant, and, 826. 
pauper appellant^ Whether, can be called upon to arms , 
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Costs^^conkL 

Security for coots te appeals— 0€mt<f. 


Privy Council, appeal to, effect of failure to comply witlior^%^^ 

rity for costs of, 862 [0. 46, r. Ill* / 
further security for coats of, 861 £Q. 
on dismissal of app^ for faUure to " 

security for costs of, 824*8^6 [O. rr* 7^63* < 

time, extension of, for giving, 827. 


Caunsel — See Advocate, 
admissions by, 12. 

authority of, to refer to fift’bitration, 12. 

to withdraw suit, 12. , ^ ^ 

to bind client by admissions, 12. . . / 

oase for opinion of. and brief for, privileged from discovery and mapeotto, 475. 
professional etiquette affecting., 1033. 


Counterclaim — 

rules as to joinder of claims (O, 2, r. 4) apply to, 377. . , v auk 

security for costs in case of . made by defendant residing out of British Indm, 696. 

summary suit, in, for arrest before judgment, 243. 


Courts — 


deemed su1cK>rdiw^ to District 


Additional and Assistant Judges’ Courts when 
Court, 94, [s. 24 (3)]. 

amend issues, to, powers of, 499 [O. 14, r. 6]. «> 

appeUate, powers of, 267 [a. 107], 849 [O. 41, r. 33]. 
arbitrator, where a judge may act as, 983. 

attachment of property in custody of Court, 602 [O. 21, r, 62]. ^ 

British Indian Courts have no power to restrain a party from prodding >«atb a 
suit in Court of a Native State, 798. ' \ 

Chartered High Courts, 294, 295 [ss. 116-120], 881-882, [O* 4J3* ? 

civil Courts to try only suits of a civil nature, 18 [s. 9]. j ^ ^ 

OoUector’s jurisdiction, when civil Courts -precluded from hlte^^ m matters 

within, 189, 190. / 

Court which passed a decree,” definition of. 111 [s. 37]. , 

custody of Court, attachment of property in, 602 [O. 21, r. 623 . 

decree, Court executing, cannot go behind decree, 114, 116. . ^ ^->^5 -d ■ u 

English Courts, extent of jurisdiction of, over British m Bntieh 

India^ 69. / / ^ 

executing Court may construe decree, 116. 
execution and Courts of Native States, 119 [s. 443- ; 

foreign judgment on a decree of British Ind ia n Cotirt, "7^ 

Prince or State, Courts established by Gk>verhd^;?<^ 
execution of decrees, 118 [s. 43], ll9 
grades of, outside Presidency towns, 73, 

High Comrt, power to refer case for opinion ol,,28^ 
immoveable property, s^de of, in ex©outiO|> j 
r, 82.}. 
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of Courts, 323 [a. 161J. ' 

^ ' to restore suit dismissed for plamtifTs non-appeaT»lM>®» 

463, 464. 

to strike <jut scandalous matter from pleadings, 413 , 414 . . 

: ptoperty by Court, 619 [O. 18, r. 18]. 
to frame, 4^6 [O. 14, r. 1^6)] 
power of Court to amend or strike out, 499 [O. 14, r. 6], 

%i>n, Cotirt of ooncurrent, 63, 
exclusive, 64, 
non-concurrent, 53. 

WtSnt of, of English Courts over Indla^l subjects in British 

, India, 69. • • 

, of Courts executing decrees, 113, 114. 
langn(I^^C!ouits subordinate to High Courts, 305 [s. 1371. 

'^ort in which suit is brought must bo stated m plaint, 424 [O. 


and execution, 119 [s. 44]. 

British Indian Court has no po\yer to restram party from proceoa- 
V '' ' ing with suit in, 798. 

negotUv^^^trunWnte, Courts empowered to try summary suite on, 784 [O. 37, 

opin;ffli=?>l,’ ' power to state case for, 222 [s. 90]. 

-f'/ 'bf High Court, pov^er to refer case for, 282 [s, 113]. 

powers*^ of Court pending appeal to, 862 [O. 46, r. 13]. 

Brovin^^Il Cause Courts, 16, 17 [s. 7], 882 [O. 601 ^ 

public Courts competent to try sui re a mg 

«ceive£5^t Odurts can f ®;. 

Rovenuo’^fiWirta, 16 [s. 6]. 



review. which application tor, to be made, 282 [s. 114], 872_[0. 47, r 


1 ]. 


i, i '7 execution, what Courts can order, 628 (0.21, r. 1- 

•sale Oil property, mexecu ^ 

setting «r parte, 

: - ttnTo; t be ml to which Court, 821. ’ 

' of £l!when court may order, 676 [O. 21, r. 26]. 

Wjie Oht ias^, "power of Court to, 499 [O. 14, r. 6]. 

. iph^wiiiiatialji^wU [s. 3]. 

d^lisB, , pow^M to enlarge, 3 U- gj^onld be made, 321. 

:0ourt tC^^hioh appUcation for exte^ „ .fl 1601 

> d©Q)^;t;P<»wer ot 
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Court-fees — 

appeal from order retting to make an order for payment of, to aovfeniment in 
paupew suits, 748/ 

Court-fees. Act, a. 149 applies to all documents chargeable with oourt^f ©e^ . T^der, 322. 
deficiency of, cases in which Court will allow party to make up, 322. - , 

power of Court to allow party .to make up, 322 [s. 149], 

Government, rigfit of, to apply for payment of, in pauper suits, 748 [0. 38, r. 12]. 
pauper suite, exemption from payment of, in, 744 [O. 33, r. 8]. 

Crown’s prerogative of precedence in respect of court-fees under, 745. 
right of Government to apply for payment of court-fees in, 

r. 12]. ; 

, recovery of oourt-feea when pauper succeeds, 744 [O. 33, r. 10]. 

recovery* of court-fees when pauper fails, or is dispav^ered, or w>©n suit is 
withdrawn or dismissed, 746, 747 [O. 33, r. 11]. „ 

plaint must contain statement of value of subject-matter of suit for pUJrpose of, 
424 [O. 7, r. 1 (t)]. 
rejection of, and, 432. 
return of, and, 432. 
rejection of plaint, and, 432. 

and dismissal of suit for failure to pay additional, 69. / 

return of plaint, and, 432. * 

revision, directing plaintiff to make up deficiency, 436. 
valuation of suits^ 74-76. 

Creditor 

Administration suit, when creditors may institute, 330. 

Insolvent Debtors Act, right of secured creditors under, 631. 
judgment-creditor, definition of, 10 [s. 2 (10)]. 

Criminal Court — ^ 

adjustment, uncertified, and criminal proceedings, 660. 
decision of, and res judicata^ 65. 


Crop — 

attachment of, 691 [O. 21, r. 44 (a)]. 

which does not admit of being stored, 692 [O. 21, r. 46 (5)]. 

growing crop is moveable property, 11 [s. 2 (13)]. 

order prohibiting removal of growing crop, pending execution of order of 
attachment, 592 [0. 21, r. 45 (4)]. 
sale of growing crop, 626, 626 [O. 21, rr. 74, 76]. 

Cross-claims — 

execution in case of, 670 [O. 21, r. 19]. 
mortgeige suits, in, 671 [0. 21, r. 20]. 

Cross- d ic re es — , 

assignment of one of the cross-decrees, 667 [O. 21, r. 18 (2)], 6d9^',y;i|i=| 

execution in case of, 567 [0. 21, r. 18]. 

for payment of two sums of money, 669. 

mortgage suits, in, 671 [O. 21, r. 20]. 

parties must fill same oheiraoter in both suits, 669. 

setting off cross-decrees against each cither, conditions neoesaarj^ 568. 
when holder of dercree passed against several persons and severally may 

treat it as a ofoss-deoree, 667 [0. 21, r. 18 (4)], 669. 
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Crols-bbliartlons— 

^otuseq^UOToe of not filing, 834. 

j^o-respondent, when cross-objections may bo filed against, 835. 

^ismiSAail pf appeal, eflieot of, on, 834 [O. 41, r 22 (4)], 835 

:|orm;, pf,B33 [O, 41, r, 22 (2)]. 

Patent appeal , and, 836. 

Jtimitfiution, dismissal of appeal on ground of, whether a baf to the hearing of 
orose objections, 835. 

iion -joinder of party in a mortgage su?l,, dismissal of appeal for, whether a bar to 
^ tbe^bparing of, 835. 

'sec appeal from decree of first appellate Court disallowing cross-objections, 836. 

V/, cross-objections may be filed in, 836. 

time ^tbin which f to be filed, 833 [O. 41, i. 22 (1)1, 836. 
withd^wal of appeal, effect of, on, 834 [O. 41, r. 22 (4) ], 835. 
who may file, 833 [O. 41, r. 22 (1)], 835. 


Cy-pres doctrlnt — 

power of Court to apply, m settling scliemes of public charities, 240 

Damage^ — 

attaohment^mere right to sue for damagc‘S not liable,to, 158 fs. 60(1) (e)]. 
commission to £i«certain, 701 [O. 26, r. 9]. 
defendant need not plead to, 438 [O 8, r. 3]. 

deposit, by defendant in Court in suit, to recover damages, 690 [O. 24. v. 1]. 
interest recoverable a«, in mortage suits, 759. 
matters affecting, and pleadii?gs, 397. 

no special damage necessary to entitle plaintiffs to institute suit relating to public 
nuisance, 222 [s. 91]. 

pleadings, and matters affecting, 438 [O. 8, r. 3]. 

public nuisance, no special damage necessary to entitle plaintiffs to 
relat'ng to, 222 [s. 91] 

reversal of decree, and order for payment of damages, 310 [h. 1^4 (1)1. 
variation of decree, and order for payment of damage^, 310 [s. 144 (1)J. 


institute suit 


Damdupat— 

tow rule of damdupat upphe. where .ntero«t .s olanuod under, 102, lOa. 
mortgage with possession, whether rule of dam upa app les 
rule of damdupat where recognised, 102. 

Death — See Abjatement, 

abatement Of suit, and death of pai ty, 6 >8 [O. 22 i. 1]- 
arbitrator, dpeAh of, 969 [Sch. TI, para, 5 (1) (6) (i)]. 

appeal,d6atK ofeitherpartypcndin?, an a a me j ^ appealed from 

appellanta. of oue of several, m 32 ^^ 

on ground obtamon to all of them, ant a S81 TO 3 r 4(2)] 

olient!Xath ol, determines pleader's appomtment 381 [O. 3, r. (2)1. 

defendant, death of . after preliminary decree, ^ 

execution, and death of of mesne proHf. 50.h 


prooeoda 
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Death— <5on*<i* 

judge, death of, before completion of trial of suit, 618 [O* 18* r.. 
meane profits, death of defendant before determination of an^oimt, bf i 
next^friend, death of, stay of proceedings on, 734 [O. 32^ T. 10 
pauper applicant, death of, and abatement, 666. ^ . 

pending hearing of application* 

pleader, death Sf, determines pleader’s appointment, 381 {0* 3, , 

public charities, death of one plaintifi pending suit relating to* 33^, 
death of defendant trustee pending suit 
reference, order of, death of party after application but before, 
stay of proceedings on death of next-friend, 734 fO. 32, r. 10 (1)J, 
truaJtee, death of defendant, pending suit relating to public phAriti^, 
umpire, death eft, 969 [^h. II, para. 6(1) (b) (i)]. 


Debt- 


attachment , 




application by alleged debtor for reuibval-' 
mode of, of debt, 593 [O. 21, r. 46]. . 

of debt after same is paid by cheque, 696. 
of debt no bar to j ndgmont-debtor suing for it* 694:* 
liability of deb^t to, 158 [s. 60 (1)], 163. ^ 

whether debt enforceable by foreign Courts only is liable to, 163. 

definition of, 163. > 


delivery of, in execution, 627 [O. 21, r. 79 (3)], 




34, r. 8(8). 




deposit by defendant m Court in suit to recover debt, 690 [O. 24, f. J, 
discharge of, on peissing of foreclosure decree, 762*[0. 34, r. 3 (3)*.],>703i^^ 

final decree in redemption suit, 772 [O. .84‘/"?J* 8 (3)]. 
exact amount of, need not be stated for purposes of attachment* 
foreclosure decree, discharge of debt on passing of, 762 [O. 34, r. 3 ^ 

foreign Court, whether debt enforceable only by, is If able ‘to attaohmett^* 163. 
garnishee, debt to be attached must bo actually due from, to judgiaaeiit-debtor, 604, 
denial of debt by, and procedure thereon, 696. * .V > 

instances of attachable debts, 163. ^ 

receiver, debts contracted by, in course of business, 808 [Ca^ ^ 

redemption suit, discharge of debt on passing of final d^oi^ 

Occroe — See Preliminary decree : Final decree: Decree^:?! ^ 

accounts, in suits for, 634 [O. 20, r, 16]. r: •’ /V • 

between principal and agent, 634 f 
order directing accounts, whether a decree, 6^ 
act of State is not a decree, 269. 

adjudication which is appealable as an order is not a 
adjustment of, 641 [O. 21, r. 2], 

admin^tration suit, decree in, 629, 630 1]0. 20, r. 13’3* 
agreement not to execute, 127. , , 

alienee from trustee, decree for possession against* 2B6iC 
amendment of decree, inherent power of Court 
amendment of decree, application for, afi4 
amendment of decree, 326 [a. 152], 

after time for appealing frojn;d4oi^/,| 

. of appellate decree, S28/, 

" of deoreei^ipassed in second 
^ where thild pArtiea 
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O^inal decree, 246 [s. 96]. 

/^:paHe. decree, 246 [b. 96 (2)]. 

decree, 250 [s. 97]. 

questions in execution, 136. 
by consent, 245*[8. 96 (3)]. 
appellate decree, 255 fs. 100]. * 

Pi^by decree-holder, 660 [0»21, r. 16]. See Transfer of Decree, 
far decree against Hindu widow based on, binding on reveraioner, 

61, 

>ree, based on, 979 [Sch. 11, para. 16], 990 [i7;., para. 21]. 

^wfipther ^decree based on an award modiBed by Court, is a decree in 
a^iiwrdanoe with the award 980. , • 

r|^:lldy far decree against, binds real owuier, 50 
of, furnishing, 536 [O. 20, r. 20]. 

Colle^5^^l,^toflfer of certain decrees for execution by, 188 [s. 68]. 

decree in terms of, 683 [O. 23, r. 3]. 
conjr^^'rij^ta, decree for restitution of, and res judicata, 36, 
consenC^ocn^, 246 [s. 96 (3)], 248, 249, 683-688 [O. 23, r. 3]. 

-V procedure for setting aside, 249, 260. 
construotipn pf, by executing Court, 65, 116. * j, 

contents of oHgipal decree, 623 [O 20, r CJ. 

y apjp^ato decree, 851 [O. 41, r. 35]. 
copy of de^E^^'litl appeal to be furnished to parties, 861 [O. ^1, r, 36]. 

Courts decrees may bo executed, 111, 113 [s. 38], 112. 

oroes-deqr©^, execution in case of, 567 [O. 21, r. 18]. 
date an^ obntents of decree in appeal, 851 [O. 41, r. 35]. 

of o^ibal decree, 623 [O. 20, r. 7]. 
deci8ionfii;^tin^r certain aote when not decrees, 5. 
deolarai^r^^^^cree, and execution, 127, 128. 
decree judgment, 623 rf>- 2(), r. 6 (1)] 

^ Ito, ^ executed must bo a subsisting decree, 110. 

one of which execution is not barred by law ol 
. limitation, 110. 

a, 92, whether bindmg only on actual parties thereto, 239, 
default, dbor^'l^^aljaflrt plaintiff by, bars fresh suit, 450, 451 [O. 9, r. 9]. 
definition 5 [s. 2 (2)]. 

, df pj^llminary decree, 3 [s. 2 (2) Expln,]. 

'' drawn up, Tda^N^^ust be, before an appeal from it can l^e entertained, 246 
executed,/;|^^ppdiAqrees may be, 109. 
executor pot proved, and decree against, 149. 

oxeoutibn E;xeoution of Decree. 

©xocut^on, a^^Jiaation for, in case of cross-decrees, 567 [O. 21, r. 18]. • 

decree awarding two distinct reliefs, 308. 

■ joint-decree, 667 [O. 21, r. 16]. 

of declaratory decree, 127, 128. 

^n^^jreferonoe to High Court, not allowed, 869 [O. 46, r. 2]. 
of passed by Court of first instance, 111. 

V'"'7 ‘ , Court of appeal. 111. 

^ . vJ ^ High Court on second appeal. 111. • 

' in execution of decrees of several Ootfrts, 169, 170 [8,63]* 


of execution is decree of Court of last instanoe, 109. 
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Oecree—contd, 

execution, questions relating to, 121-137 [s. 47]. . _ 

transfer of decree for execution, 115 [s. 39], 116, sx ; 

final, in suits for foreclosure, 761 [O. 34, r. 3], sale, 766 [tfi., 5], , red^l>,tion, 772 

[i6,r. 8]. . . ; , 1-4 

firm, decree iif suit against, 717. e 

foreclosure, whether two decrees can be passed for, in respect of one- ftW the sam 

mortgage, 762. _ . ' 

foreign Court, execution of decree of, passed without jurisdiction 

fraud, suit to set aside sale in execution of decree obtained by, and ^ sumg, 

« 88, 89. . ^ 

suit to se^ aside decree obtained by, and place of suing, 88, 89. / 

Gkivernment, decree in s^it for partitiim of estate paying revenue to, 161 fs 54]. 
heir, decree against a wrong person as, and execution, 149. 

High Court, decree passed by, on second appeal, and execution. 111. 

Hindu widow, decree against, how far binding on reversioners, 60. 
immoveable property, for recovery of, 524 [O. 20, r. 9]. 
inherent power of Court to amend, 327. ^ 

instalments, decree may direct payment by, 524, 526 [O. 20, i*. llj. 
interest, rate of. when decree is for the payment of money, 99 [s. 345. 

where decree awards mesne profits, but silent about, 628. 
irregularity, decree not to be interfered with m appeal for, not affecting merits or 
jurisdiction, 263-£56 [s. 99]. 

joint-decree, and application for execution, 567 [p. 21, r. 16]. 

cannot be executed by one of several decree -holders in respect ot his 
share only of the decree, 658. - 

what IS, 567. 

judge, procedure where, has vacated office before signing decree, 624 [O. 20, r. 8]. 

judgment, decree on, 99 [s. 33]. 

decree to agree with, 523 [O. 20, r, 0 (1)]. 
jurisdiction, decree of foreign Court passed without, 68. 
decree passed without, 91. 

Kamavan of tarvad, how far decree against, binds members of tarvad^ 60. 
land, decree for possession of, 624. ^ ^ , 

legal representative, decree against, 148 fs. 52]. 

letters of administration, when necessary before passing decree, 426/42^. 
limitation, decree to be executed must not have been barred by, 

maintenance, for, at a particular rate is no bar to subsequent suit for maintenance 
^ at an enhanced rate, 35. 7 

mesne profits, decree for, and possession, 526 [O. 20, r. 12], " 

major, against, treating him as minor, 722, . 

minor, ^against, by fraud of next-friend or guardian ad lUem, 720v Zi 
against, without guardian ad litem, is a nullity, 725* 
for, in suit instituted by him without next-friend, 724» v^' 
procedure to set aside decree against, 62, 730. 
mode of paying money imder decree, 540 [O, 21, r. 1]. < . . 

mortgagor, personal decree against, for balance due after sale, .7^ fO, 34, r. 6]. 
moveable property, decree for delivery of, 624 [O. 20, r*. 

Native gtate, decree of, when British Indian Courts may execute, 67. 

omission, acoidental, and amendment of decree, 328. ^ 

order of dismAsal for default is not a decree, 3 {a, 2 (2) 
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older of plaint is a decree, 3 [s. 2 (2)], 8. 

?. 47 (execution proceedings) is a decree, 3 [s. 2 (2)]. 

, udders, ll4 (for restitution) is a decree, 3, 315. 
de^e in suit for, 535 [0. 20, r. 18]. 

u X r estate paying revenue to Government, 161, 152 [s. 64]. 

jidrtn^liip^ in suit for dissolution of, *534 [O. 20, r. 15] * 

;^upei^^fuflal of leave to sue as, how far a decree, 5. 
of money, for, conditional on, 30 
i out of Court of money payable under, 541 [0. 21, r. 2]. 

^ ' to decree-holder, directing, 641. 

plaintiff, rejection of application to be added ae, whether a decree, 6. * 

possessioii and mesAe profits, form of decree for, 527. ^ » 

of land, decree for, 524. , ^ 

postponement of payment of amount of, 524 [0. 20, r. 11 (1)] 
pre-emption suit, decree in, 631 [0. 20, r. 14]. 
preliminary decree, appeal from, 250 [s. 97] 

definition of, 3 [s 2 (2) Exphi.]. 


Privy Council, appeal to, 268. 

* stay of execution of decree pending apiieal to, 862 [O. 45, r. 13(2) (c)] 
probate wlieif necessary before passing of decree, 425*427. 
receiver after decree, 811. 

reference to High Court, decree not to be exeeuted pending, 869 [O. 46, r. 2]. 

stay of proceedings pending, 869 [0.»46, r. 2]. 
rejection of application to be a-^ded as plaintiff, whether a decree, 5. 
rehef , decree for larger, than what is claimed, when given, 120. 

Religious Endowments Act, w4iether order under, is a decree, 5 
representative suit, decree in, 351. 

re8 judicata, and decree for ijesritution of conjugal rights, 36. 

and application for amendment of decree, 65. 
restitution of uncertified payment on levcrsal of decree, 549. 

Revenue Court, decision of, when o])erate8 as a decree, 55. 
sale in execution of, effect of reversal of decree upon, 182, 183 
satisfied, decree when said to be fully, 140. 
second appeal, amendment of decree passed in, 329. 

from appellate docn^e, 255, 256 [s. 100]. 
set-off, decree in suit where, is allowed, 530 [O. 20, r. 19]. 
setting asi^e consent decree, procedure for, 249, 250. , , - , 

Of decree in suit wl.ich is e.ti>er over-valued or under- valued, 74. 
slip, accidental, and amendment of, 328. 

stay of execution of, 576 [O. 21, r. 20], 820 fO 41, i. J rn df; r (2) (r)l 

pondmg appeal to Privy Council, 802 [O. 46, r. 13 (2) (r) j. 

proceedings pending reference to High Court, 869 [0. 46, r. 2]. . 

suit, decree against plaintiff for default bars fresh, 6(h , r,f Huma 

, . j I . rkf Hecree obtamed by fraud, and place of suing, 

to set aside sole in execution oi aecree n j 

88-89. 

to set aside decree obtained by fraud, and place of 
summons, when decree may be passed without issue o , 
aurety lor the performance of a decree 315 [a . 

b“ cS.u«». w 

gainst a company in liquidation, 666. 
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Decree— ooni<i. 

transferee of decree, application for execution by, 660 tO. 21, 
trustee, how far decree against, binds his successor, 60- 
^thdrawal of suit, granting of leave for, is not a decree. 681. . 


Decree ex parte — 9, rr, 6, 13]. 


appeal from, 245 [s. 96 (2)]. 

Court to which application to set aside, to be made, when 

defendants, when ex parte decree against one defendant may 
all, 465 [O. 9, ?. 13], 469-463. "• * 

fraud, setting aside decree ex parte obtained by, 467, 468. 
legal representative of defendant, right to apply to set aside, 458., 
minor defendant, agamst, setting aside, 463. ^ 

notice to opposite party, no decree to be sot aside without, 468 [O. 
remand in appeal from an ea; parte decree, 246. ^ 

order refusing to set aside an ex parte 
i-emedies open to defendant against whom e:r parte decree is 

1. application under 0.*9, r. 13, p. 465. 

2. appeal, 246 [s. 96 (2)]. 

3. regular suit where decree oblamed by fraud, 467. 

4. review, 460> 

rea iitdicata, how far, 36, f , rj ? 

satUfaction of, under protest, no bar to application to set asi^. 462,^. 
second appeal from appellate decree passed ex parte, 256 [s. 100, {2)],. 
set aside, may be, when, 456 [O. 9, r. 13], 468. , 

against all defendants, when, 465 [O. 9, r.,J3, proviso], 4^463. 
setting aside, of ex parte decree obtained by fraud, 467, 468. i 

of ex parte decree after appeal, 457. 
surety, liability of, and, 316. 

time within which application should be made to set aside. 456. 
when passed, 449 [O. 9, r. 6J. 


decree, 

against 


Decree- ho I der — 

adjustment, suit by decree-holder upon an uncertified, 646. ; 

ap^peal from order determining question between judgmentrdi^lfAd represent 


16]. ; 
023 £0^ 


ative of, 566. 

assignment of decree by, and execution, 660 [U. r 
bid or buy property, not to, without leave of Court 

definition of, 3 £s. 2 (3)]. 
dispossession by, 660 [O. 21, r. 100]. 
execution, application for, by, 652 [O. 21, r. lOj. ^ 

joint decree-hQldei?» 667 

in oaae of aasignment of decree by, 660 
joint-decree cannot be executed by one of several, in 
the decree, 668. ^ ^ - 

joint decree-holder, application for execution by^. 667 ^ 
Joint mortgafe-deoree, property purchased by one 
tion «al© wn>h use of, joint fund*, 1.86 





■^ 667 . ■ ' . 

aha^ only bf 
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Bilal order for stay of execution is made, 822. 

^^poUeotor, in certain cases, 997 [Sch. Ill, para. 8j. 

.ow cause why payment or adjustment should not be certified, 541 

2(2)]. ‘ 

to application to sot^ aside sale of immoveable property in exeou- 
deposit of amount o^f decree, 635. • 

to application to set aside sale of immoveable property in exoou- ’ 
ground of irregularity tir fraud, 644. 
t Court to, 641 [O. 21, r, 2]. 

one of several decree- holders, 558. 

priorif^f^JJ^Sillore f und CJourt is attached by several decree-holders, 602. 

purChaJ^ by decree-holder at court-sale, 623 [O. 21, i 72]. t 
cateabfe/difltrlbution among decree-holdei's, 102, 193 [f. 73]. 
represefitatiye of decree -holder, who is, for purposes of execution., l50. 
sale ofiWia^eable property on ground of irregularity or fraud, may apply to set 

stay oi^^^oution pending suit by judgment-dob toi against, 576 [O. 21, r 29]. 
suit party obstructmg execution of decree, 655 

4m Aincortified adj ustment, 545. 

Defamatlait-7-^ ' 

exact word^ aUOged to be libellous must be set out lu action for libel or slander. 

410. '7^'''-’ ^ 

interrog^to^ied in ^uits for, 471. 
partioul^ pf, to be stated in*pleadmgs, 403. 

Default— ^ 

dismissal df agpplioation under O. 21, r. 100 for, 657. 
dismisaaijpf i^uit for, 450 fO. 9, rr. 8-9]. 

of appeal for appellant’s default, 828 [O. 41, r. 11 (2)], 830 [(). 41, r. 17]. 
of pauper application for default, 749. 

^f<aiit for default, not a decree, 3 [s. 2 (2) (6)], 8. 
of suit where neither party appears, 447 [Q. 9, r. 3]. 
execu t ion,. dbfaidt in proceeding with, after attachment, 608 [O. 21, r. 57], 
/diomiesal of application for execution for default, 308. 
inherent power of Oorirt to restore suit dismissed for default, 325, 
pauper applfbatioh, dismissal of, for default, 749. 
puiohase-mOtoy, 'default in payment of, in time, 630 [O. 21, r. 86]. 
re-admiSsio£v dismissed for default, 832 [O. 41, r. 19]. 

^ receiver, loss ^^oooaioned by default of, 808 [Case 4] , 814 [O. 40, r. 3 (d)]. 
re-sale on default of deposit by purchaser, 630 [O. 21, r. 84]. 

■ rea dismissal of suit for default of plaintiff’s appearance, 

” ■; FOTtoration ofjaippeal, dismissed for default, inherent power, 

appeal^ii^pt order dismissing appeal for, 259. 

.j'^^ll-defanlt, of, to be stated m pleadings, 401 [O. 6, r. 4], 

' Detect orWror-4'y ' 

amendL of Court to, defect m proceedings, 330 [s 163]. 

«>poi dufeet inL order may bo a ground ol objection in. 264 [s. 106 (1)] 

^ .defect in alfcopeeding not always a yound for reversing de^ m, 263 [s, 99]. 


59. 


accidental sups. 326 [s. 152], 
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Defect or error — contd. 

inBtances of defect, error or irregularity not affecting merits, ^54. 
judgments, errors in, arising from accidental slips, may be oorreoied by ^jCJourt of 
its own motion, 326 [s. 152]. ^ 

remand in case of enor, omission or irregularity, 838. 

second appeal, defect in procedure when a ground of, 266 [e* 100 (1) (c)],. 

. withdrawal of ^ait, leave for, when auit,,must fail for some formal dofect, 677 
[O. 23, r. 1 (2) (a)]. 

Defence- 

alternative and inconsistent defences, 400. 
distinct grounds of, to be stated separately, 446 [O. 8, r. 7]. 
facts^to be specis^y pleaded in, 437, 438 [O. 8, r, 2]. 
firm, in suits brought agaJ.’ist, in firm name, 717. 

Government, defence of suit against public officer undertaken by, 707 [O. 27, r. 8]. 
new ground of, how raised, 446 [O. 8, r. 8]. 
particulars of, in pleadings, 403. 

Defendant — 

acquiescence in suit by defendant residing outside jurisdiction, 84 [a. 20 (6),] 86. 
addition of parties as defendants and limitation, 366. o 

adjourned hearing, procedure where defendant appears at, and assigns good cause 
for previous non-appearance, 460 [O. 9, r. 7]. 
admissions between co-defendants, 486. 

affidavit of documents, by whom to be made when there are two or more defen- 
dants, 478. 

when may be required from co-defondant, 478. 
appeal by a defendant against co-defendants, 248. 
appearance by one defendant for others, 368 [O. 1, r. 12]. 
arrest before judgment, 787 [O. 38, r. 1]. 

assignment of interest pendmg suit, effect of adding new defendant in case of, 677. 
causes of action, joinder of, and of defendants, 367 [O. 2, r. 3]. 
club, suit against, who should be joined as defendants in, 428. 

CO -defendants, res judicata as between, 47, 48. 
commission to examine, 698. 

common interest, defendant may be sued on behalf of himself and others having, 
347 [O. 1, r. 8]. 

conspiracy, v ho may be joined as defendants in suits for causing ^ong or breact 
of contract by, 374. 

contract, jomder of defendants liable on same, 346 [O. 1, r. 6]. 

costs of successful defendant when suit continued by plaintiff’s assignee in bank 
ruptcy, 672. 

damages, defendant need not plead to, 438 [0. 8, r. 3]. # ’ 

day of ’appearance of, how fixed in summons, 385 [O. 6, r. 6J. 

death of defendant before determination of amount of mesne profits, and ©xeotitio: 
of decree, 690. • 

of defendant trustee pending suit relating to publiq ohariti^, 239. 
after preliminary decree, effect of, 609* V ^ 
decree ex ‘parie^ application by defendant to set aside, 466 [£>. 9^ r. 13]. 

by legal ^repreBentative of defendant to set aside, 458. 
remedies open to defendant against whom, is passed, 456. 
defend on behcdf of all, when one defendant may, 347 [0, 1; J*. 
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deposit inC^urt by defendant in a suit for money or for damages, 690 [O. 24, r. 1}, 
i defencjes mky bo alternative and inconsistent, 400. 
documente relied on by, and order m summons to produce, 3S5 [O. 5, r. 7]. 
ejectment suit, who may be joined as defendants in, 374. 

; ex parfe decree against defendant, sott’mg aside of, 455 [O. 9, r. li]. 

minor defendant, setting aside, 458 
\ foreigner, non-resident, wheie defendaiA is a, 90 
hearing, procedure where defendant onl\ appears at, 450 [O. 9, r. 8]. 
improper addition of, 356, 

insolvency of, and joinder of Official AssiLoiec, 675. 

procedure on, 672. ^ 

interest;, when numerous defendants have same, one m#v^ defe nd on behalf of himself 
and the rest, 350. * • 

interrogatories, when a defendant may administer, to a eo-defendant, -1 68. 
issue, where one of several defendants not at. with plaintiiT. 5ni [(j 15, r 2]. 
issuesjf where defendant born after s('ttkmeiit of, 35(S. 
jomdor of defendants, 339 [O. 1, r. 3]. 

joinder of, liable on same contract or negotiable instrument, 315 [0 1, r 6]. 

yhere relief is claimed in the alternative?, 341. 
joint defendants. Court may give judgme nt against uno or moie (')f, 315 fO 1, r. 4(6)], 
wrong-doers, and parties to suit, 342 

jurisdiction, leave of Court to sue where all defendants do nyt reside within, 84[g. 20 

(6)], 85. 

objection to, wRen to be taken, 90 [s. 21] 
legal representative of, effect of <kciee .igainst x^erson alleged to be, 60S, 669. 

when to be biouglit on record, 665 [O 22, r. 4 (l)j. 
application by, to set^side decj*ee ex pa?'tr, 458. 
letter, substitution of, for*summons, A\hcn defendant is a person of rank, 394 [O. 5, 
r. 30 (I)]. 

liability of, plaint must disclose, 428 [O 7, r. 5] 

limitation where persons added or substituted as defendants, 354, 356. 
marriage .of female defendant, no abatement of suit by, 671 [O. 22, r. 7]. 
mesne profits, death of defendant btdore ascertainment of, and execution of decree, 
590. • 

misjomder of defendants and caii.^e^ of action, 334, 370, 
multifarious, suits held to be, 371. 

not to be, 373, 374. 
multifariousness, what is, 33i, 

negotiable instrument, joinder of dfdoiidant liable on same, 345 [O. 1, r. G], 

newly added, defendant, amended cox^^^’'^ summons and x^laint to be served on, 

352 [0. 1, V. 10 (4)]. 

non-appea^rance of, and ex parte decree, 449 [O. 9, r, 6]. 
non -attendance of one of several defendants, 454 [O. 9, r. 11] 

of, ordered to aiipear in eon8<^(Xuence of, 455 [O. 9, r. 12]. 

non-]oinder of, objection as to, vhen to be taken, 358 [O. 1. r. 13]. 
objection as to non- joinder of, when to be taken, 358 [O. 1, r. 13], 

Official Assignee, joinder of, on insolvency of defendant, G/o. 
parties caimot be added as defendants so as to alter nature of suit, 355. . 

’ ' introduce new cause of action, 355. 

pauper defendant^ 738. 

76 
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Defendant — contd, 

personal appearance of, whenf^cannot be ordered, 384 [O. 5, r* 

when' may be ordered, 384 [O, 5, r. 3]. : 
place of suing, and residence of defendant, 84 [O. 20], 85. ^ 

and acquiescence of defendant residing Qutsjd© ji&s^idiotion, 84 

[s. 20(6)]. ♦ !:> 

plaint, defendant’s name, description and place of residence 424 [O. 

7, r. 1 (c)]. ^ ’/."W 

plaintiff, any defendant may be made a, 355. . ' 

person refusing to join as, may be made a defendant?^’ 350-^^ 
pleader, defendant may appear by, 383 [O, 5, r. (1) (2)]. - , . ' 

pro'cedure at hearing where there are two sets of defendants and their; interests siro 
p?acticall; 5 ^jthe same, 514. 

i where some, defendants support plaintiff’s case, 514. ' 

pro formd defendant, and res judicata , 31. " / 

who is, 31. ^ j 

public chanties, death of defendant trustee pending suit relating 4^39* 
reliefs claimed, defendant need not be interested in all, 345 £0. 1, 
against defendants in the alternative and costs, 344. 
residence of, and place of si^g, 84 [s. 20], 85. 
res judicata as between co -defendants, 47, 48. 

and pro formd defendant, 31. 

right to begin, when defendant has, 513 [O. 18, r. 1], ... 

when preliminary issue raised by, that suit does Uibt lie>^514. 
security for production of property, when defendant called furnish, 790 

[O. 38, r. 6]. ' 

for defendant’s appearance in certain cases, 241 .[e* • 94^^1501, ^87 £0. 38, 
r. 1], 789 [O. 38, r. ^ 

service of summons to be on defendant in person orchis agent, 33® r. 12]. 

set-off, when may be claimed by, 441, 442. 

ship, suit may be instituted against, as a defendant, 342. ’ ' 

suit, defendant in fresh, after abatement and ■withdrawal, 681. 

summary suit, defendant not entitled to defend unless leave to appear and 

defend, 784 [O. 37, r. 2 (2)]. . 

summons not to be issued if defendant appears and adml^ p^Ul^tlff’s claim when 
plaint is presented, 383 [O. 5, r. 1, proviso]. ^ - 

unnecessary parties added as defendants, 374. 
who may be joined as, 339 [O. 1, r. 3]. , , v ^ 

withdrawing suit without leave of Court, but with oonseni^t^f^^^ndant, 680. 
written statement, when to be filed, 437 [O. 8, r. 1]. 

Definition of — 

• 

bill of exchange, 785. 
cause of action, 1039. 
charge, 779. 

Code, 3 [8. 2 (1)]. 

compulsory deposits, 166. ' 1 

Court which passed a decree. 111 J]8. 37], 
decree, 3 [s. 2 (2)]. ^ 

decree- holder, 3 [s. 2 (3)]. 
district, 9 [a. 2 (4>]. 
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Del ini|ion; 

foi^ign ^ [s* 2 (5)]. 

foi^i^ 9 [e, 2 ( 6 )]. 

10 [a. 2 (7)]. 

ini|ioveal>l© property, 78. 
jufge, lOK 2 ( 8 )]. 
ju^lgment^ 10 £a. 2 (9)]. 

5 u^,gmett:^d©T:)tor, 10 [s. 2 ( 10 ], 
le^ repre^eiitative, 10 [a. 2 ( 11 )]. 
m^no profit, 11 [s. 2 ( 12 )]. 
moveable; property, 11 [a. 2 (13)]. 
negotiable instmm^nt, 785, 
order, 10. 2 (14)]. 

pauper, 7S7 [O- 33, r. 1 Expln.]. 
pleader, 11 [s. 2 (15)]. 
prescribed, 12 [a. 2 (16)]. 
promissory note, 785. 
public nuisance, 222 . 

, public oflftoer,^13 [s. 2 (17)]. 

Rules, 14 [s. % (18)]. 

share ip a corporation, 14 [a. 2 (19)]. 

signed, 14 [a. 2 (20)]. 


Delegation — 

of authority to execute, 675. * 
duty by arbitrator, 969. 

power by Court to commissioner to try material issue, not aUowed, 701. 
power by receiver, 813. 

Demeanour — ; 

of witness, remarks on, 517 [O, 18, 12]. 

Departure — 


in pleadings, 407 £0. 6 , r. 7], 


Deposit — 


CJourt, deposit in. by defendant in suit for money or for damages. 690 [O. 24. r. 1 ], 

court-sale at, by purchaser, 630 [O. 21, r. 84]. 
money or moveables, of, in Court, 805 [O, 30, r. 10]. 

Privy Coimoil, on appeal to, 859 [O. 45, r. 7]. on ro ^ im 

- ^ .order for further deposit on 

refund of balance of deposit made on appeal to . • 

resale on default of deposit by purchaser 3 ’/-,^^ 

snmmary suit, order for deposit of b,U. bund., or note m. 787 [t>. 37. r. 5], 


Despatch accompanying Charter of 1862 1019-1027 

Detention — See Arrest and Detention. 


of Bubjeot-mattor of suit, 803 [O. 39, r. 7]. 

Disability, persons uqder— 

" I consent to orders on b^ali of, 319 [s. 147]. 
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Discharge — 

decree, discharge of, and execution proceedings, 121 [s. 47]. 

foreclosure decree, discharge of debt on passing of, 762 [O. 34, r. 3 (3)1, 763. 

injunction, discharge of order for, 803 [O. 39, r. 4]. 

questions relating to execution and discharge of decree to be determined by Ooutt 
executing decree, 121-137 [s* 47]. ^ 

redemption suit, discharge of debt on passing of final decree in, *772 [O. 34, r, 8 (3)]. 

o 

Discovery — See Affidavit of documents : Interrogatories. 

application for discovery of documents, 473 [O. 11, r. 12]. 
cciiifidential communications protected from, 475, 476. 

documents, discovery production of, 473-483 [O. 11, rF. 12-19], See Affidavit of 
docum<3iit». 

ejectment suit, and discovery by interrogatories or documents, 406. 
incriminating documents and discovery, 476. 

interrogatories, discovery by, 464-473 [ O. 11, rr. 1-1 1], See Interrogatories. 

non-compliance with order for discovery, 484 [O. 11, r, 21]. 

particulars, wden discovery may be ordered before, 404- 405. 

pow'er of Court to order discovery, 98 [s 30 (a)]. 

premature discovery, 483 [O. 11, r. 20]. 

principal, w^hen entitled to inspect agent’s books of account before delivery of parti- 
culars of fraud , 405. 

public official documents, when protected from discovery, 476. 

specific documents, x^ow^er of Court to order dis^-overy of, 483 [0.11, r. 19 (3)]. 

Dismissal of appeal — 

costs of paper-book, for failure to deposit, 832. w 

cross-objections, effect of dismissal of ai^peal on, 834 [O. 41, r. 22 (4)], 835. 

default, dismissal of appeal for, and second appeal, 259. 

hearing, prelimu^ary, for appellant’s default at, 828 [O. 41, r. 11 (2)]. 

regular, for appellant’s default at, 830 [0.41, r. 17 (1)]. 
notice, for non-service of, on respondent in consequence of appellant’s failure to 
dejiosit costs, 831 [O. 41, r. 18]. ^ 

w ithout servmg, on respondent, 827 [O. 41, r. 11(1)]. 

Privy Council, for default m furnishing security for costs, and appeal to, 279. 
re-admission of appeal dismissed under O. 41, rr, 11 (2), 17 and 18, p. 832 [0. 41, r. 19]- 
second appeal when appeal dismissed for default, 259. 

security for costs, for default in furnishing, and appeal to Privy Council, 279. 
Dismissal of suit — Default : Dismissal of appeaL 

r 

appeal from order made on application to restore suit dismissed for default, 454. 
attachment before judgment to be withdrawn wbeti suit dl^issed, 793 [O. 38, r. 9]. 
decree, order dismissing a suit where neither party appears is not, 447. 

for plaintifE’s non-appe^nce is not, 460. 
discovery, dismissal for non-compliance with order for, [O. 11, r, 21]. 
effect of dismissal under O. 22, ,p. 672 [O. 22, r, 9], 

infierent power of Court to restore suit dismissed |)laititiff’s non-appea^anc^, 453, 

454. 

power of^Court to restore suit dismissed foj?jJ|jl|4ult in certain ceises, 325. 
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DfsmiA&al of suit — contd. 

pai^y, wliere neither, appears, 447 [O. 9, r. 3]. 

pahper, dismisBal of suit brought by, and court-foes, 746, 747 [O. 33, r. 11]. 
plaJntiS, dismissal of suit for non-appearance of, 450 [O. 9, r. 8]. 
re(!^iver, -whether Court can give fresh powers to, after dismissal of suit, 811. 
rea judicata, dismissal of suit for failure to furnish security for costs, and, 696. 
restore suit, inherent power of Court ttf, dismissed for default in certain cases, 325. 

(^ismiSHcd forplamtili’a uon-appcaraneo, 453 
restoration of suit dismissed for non-appearance of both parties, 447 [O. 9, r. 4]. 

plamtift’s default, 450, 451 [O. 9, r. 9]. 
seOurity for costs, for failure to furnish, 696 [O. 25, r. 2]. 

Sind rc.s j mil ciitUy • 

summon^, where, n5t served owing to plamtilf’s faikiri^to pay •charges for service, 
447 [O. 9, r. 2]. . . 

where plaintiff fails for a year to apjily tor fresh, after summons returned 
unserved, 448 [O. 9, r. 5]. 
suit, when a bar to fresh, 450 [O 9, r. 9], 453. 

when not a bar to fresh, 447, 448 fO. 9, rr. 4, 5] 


Disposing power — 

what IS, within meaning of s. GO, p 162 

Dispossession — 

Collector, under order of, 657. 
decree -holder, by, 656 [O. 21, r. 100]. 
purchaser m execution, by, 05G [O 21, r. 100] 

Distribution of assets — 192 [s.73]. Sep Rateable distribution. 

District — * 

definition of, 9 [s. 2 (4)]. 

District Court — > 

Additional and -Assistant Jud-es. Courts of. wl.<-n deemed subordinate to, 84 

CoUecttrfVs’auing of notices and lioldum of iu<iuiry by District Court in execution of 
certain decrees sent to, for exeeution, 898 [Sell. Ill, pnra. 5] 

proceedings, 94 [s. 24]. 

High Court, District Court is subordinate to, 14 [s. , J. 

•.*<1 »»“' *■ •« 

Small Causes, 870 [O. 46, r. 7]. 

SmaU Causes, Court of, subordinate to, 14 [b- 1- 

Subordinate Judge’s Court is a Court of inferior grade to, 73. 

Documents — • ^ , » 

■ ol Iurth.r doc™».W .‘I*" 

«1 Coon to m.k. orHor. roWtog to, 98 [., 30^.)]. 
affidavit of documents, 479 [0. 11, r- 
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Documents — corM. , 

affidavits^ documents to which reference is maxie in, 481, jv » , v 

appeal, admission of further documentary evidence after not ^ good 

ground of, 491. \ 

business books, furnishing verified copies of entries in, in lieu of inspection, 483 
CO. ll,r. 19J, " 

commissioner may call for and examine, 'f04 [O. 26, r, 16 (6)k . - 

documents produced before commissioner, admissibility of, 701. 
confidential communications between client and legal adviser, 475, 
copies of documents produced for inspection, right to take, 480* 
costs of notice for admission or production of unnecessary, 490 [O. X2, r, 9], 

provnjg, when notice not given or complied with, 486, 4^6 {^O. 12, r. 2]. 

custody of documents, ^aual place of, 482. 
description of, in affidavit of documents, 477. 
discovery and production of, 474. 

of, application for, 473 fO. 11, r. 12]. 

of, power of Court to order, 98 [s. 30 (a)]. , . 

of specific documents, power of Court to order, 483 [O, 11, r. 19 (3)]. 
effect of, to be stated in pleadmgs, 409 [O. 6, r. 9j. 
endorsement on, admitted 4n evidence, 492 [O. 13, r. 4], 
rejected as inadmissible, 493 [O. 13, r. 6]. 
examination of, before framing issues, 499 [O. 14, r. 4]. 

evidence, when ad^tional documentary, allowed in appeal, 844 £0. 41, r. 27]. 

when a party may compel his opponent to exhibit a document, 479. 
execution of, mode of execution of decree for, 68^ [O. 21, r. 34], 
hearing, documentary, evidence to be produced at first, 490, 491 [O. 13, r. 1]. 
effect of non-production of at first, 491 [O. 13, r. 2], 

production of list of documents relied upon at first, 490, 491 [O. 13, r. 1]. 
impounding of, 494 [O. 13, r. 8], 98 [s. 30 (a)j, 

inadmissibility of documents not produced when plaint filed, 437 £0. 7, r. 18]. 
incriminating documents and discovery, 476. 

inspection, consequence of not producing for, referred to in pleadings, 480 [O. 11, 
r. 16]. 

notice to produce documents for, 480 [O. 11, r. 16], 491 [O. 11, r, 16]. 
appointing time and place for, 481 [O. 11, r. 17 J- 
order for, 482 [O. 11, r. 18]. r 

of, other than those referred to in pleadings, particulars and affidavits 
482 [O. 11, r. 18 (2)]. ^ / 

power of Court to order, 98 [s. 30 (a)]. " ^ 

of, referred to in pleadings or affidavits, 480-482 fO. 11, fr. 16 — IS], 
produced for, right to take copies or photograpjhsS^^'dooumenta, 480. 
issues,^ examination of documents before framing, 499 [O, 4]. 

framing of, from contents of documents, 498 £0. 14, 
letter-book, shop-book or other account book in nrurout re<w copies of, 
entries in, '492 [O, 13, r. 6 (1)]. 
list of, relied on, 436 [O. 7, r. 14 (2)]. ' 

to be annexed to plaint, 431 [O. 7, r. 9 (1)3, \ 
non-disclosure of, consequence of, 478. ^ 

notice admit, 486, 486 [O. 12, rt, 2-3]. ^ x . v 

prodace, 490 [0. 12, r. 8], ’ , • T ’ ^ y,, 

• for inspection, 4S0 fO. 11, r. lOJ;. ' 
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Door- 


1 bidd^,;^ulids of, to production of, 474.47u. 

OTtaet^ production of partnership books 479 

& * V ^ uction of dof'umcnta before it, 479 [O. 11, r, 141. 

^ otbor Courts, 494, 496 

^tivileg», waiver of, 479. 

of, on 'which plaintiff sues, 435 [O. 7, r. 14]. 

'' j referred to in pleadings, 480 fO 11, r 151 * 

.pro^^mas to documents applicable to matermi objects produced as evidonoe, 408 
V LM« - r» llj. • * 

publio^ffldial document and objection to produce for inspection, 476. 

^n^oopd, receiving copica of entries in, 492 [O, 13, r. 5 (2)] 
receiver;^ pp^i^r of, to execute documents, 805 [O. 40, r. 1 (d)]. 
rccordiiig of documents admitted in evidence, 493 | O. 1.3, r, 7 ( I )]. 
regist^tion of documents by judge or officer of Court, 582 [O. 21, r. 34 (6)]. 
rejection pi irrelevant or inadmissiblo documents, *491 fO. 13, r. 3], 
relied on by defendant, and ordc r m auinmons to protince, 385 [O 5, r. 7], 
plaintiff, but not m his jiossession, 430 [(4. 7, r. 15], 
relied on in plaint, 434-436. 
return of admitted documents, 494 [O. 13, r, 9], 

rejected documents, 493 [O, 13, i. 7 (2)]. , 

power of Court to order return of documents, 98[ s. 30 (a)], 
sealing up parts of documents, 478, 479. 
summons to attend and to produce, 502 [O. 16, r. 1]. 

to produce, 505 [O. 16, r. 6]. 
waiver of privilege, 479. 

witness apprehended cannot produce, procedure where, 500 [O. 16, r. 18]. 


arrest, breaking cypen of outer door for, 153 [a. 55, 2nd jiroviso]. 

moveable property, breaking open of outer door for seizure of, 169 [s. 62 (2)]. 

possession, breaking open of door for delivery of, to decree-holder, 583 [O. 21, 

r. 35 (3)]. 

proclamation, affixing copy of, on outer door of house of witness, 506 [0. 16, 
r. 10(2)]., 

Bummons, affixing copy of, on outer door of defendant’s house or place of business, 

887 [0. 388. 

Dwell — See Resld^ * 

* meaning of ** dtV^allfl ’’ in cl, 12 of the Charter, 80. 

' I’ : ’ ' 

Dwelling: fioude^ 

W3^t, entry by serving officer into dwelling house for, 153 [s. 55], 

// property, entry by serving officer into dwelling house for seizing, 169 [s. 62], 

Easement — T • 

tnuufer of easem^bt ia a transfer of interest m immoveable propejty, 176. 
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Enactments— 

amended, 1004. 

Error — See Defect or error. 


Estoppel — ■ 

statute, against, 65. 


Evidence — • 


additional, appellate Cour^ to specify points to which, is to bS condn^, 846 [O. 41, 

,r. ? 9 ]. 

at what stage, may be admitted, 844. 
mode of taking, 846 [O. 41, r. 28]. 

when appellate Court may direct lower Court to take, on issues framed 
by appellate Court, 841 [O. 41, r. 26]. 
when may be taken by appellate Court, 844 [0. 41, r. 27]. 
adjourned hearing, failure to produce evidence at, 511 [0. 17, r. 3]. 
admissibility of, of a foreign witness taken on commission, 699. 

questions of, to be decided as they arise, 491. v : 

admitted without objection in Court of first instance, 517. 

' appeal, not a good ground for, mere admission of further documentary evidence 
after first hearing, 491. • 

appealable cases, how taken in, 51.6 [O. 18, r. 5]. 

attachment, evidence in support of claim or objection made by a third party to, 
611 [O. 21, r. 59]. 

Chartered High Court, saving of rules for taking of evidence by, 882 [0. 49, r. 2]. 
commission, admissibility of evidence taken on, of foreign witness, 699. 
on, 696-701 [O. 26, rr. 1-8]. See Commission, 
taken on, to form part of record of suit, 700. 

when to be road as evidence in suit, 700 [0.^26» r. 8]. 


de benne esse, 518, 519 [O. 18, r. 16]. 

demeanour of witnesses, remarks on, 517 [O. 18, r. 12]. ^ 

document, when a party may compel his opponent to exhibit, 479. 
documentary evidence, production of, 490, 491 [O. 13, rr. 1, 2]. 
English, when evidence may be taken down in, 517 [0. 18, r. 9]. 


hearing, production of evidence at, 614 [O. 18, r. 2]. 

failure to produce evidence at adjourned, 511 [O. 17, r. 
failure to produce evidence at first, 502 [O. 16, r. 4]. ^ 
interpreted, when to be, 516 [O. 18, r. 6]. ^ , 

interrogate, party not entitled to, about evidence of other side, 467. 
interrogatories, answers to, may be used as evidence, 484, 485 [D. 11, r. 22]. 
issues, production of evidence where there are several, 6,14, 616 tp.^ 18, r. 3]. 
judge, power deal with evidence tafeen before anotheij 618 r, 16]. 

when unable to make memorandum of, to record reaiopi for his inability, 
618 [O. 18, r. 14]. 

judgment, when given upon evidence recorded by other judge person, 621. 
lower Coiirt to return evidence taken on issues referred by .ajip^ato Court with find 
ings on such issues, 841 [0. 41, r. 26]. 
memorandum (S evidence in unappealable oases, 518[0. 
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Evi4ence — tonid, 

• 

memorandum when evidence not taken down by judge, 510 [0. 18, r. 8]. 
particular qtuefltion and answer may be taken down, 517 [O. 18, r. 10]. 
pleading to state facts and not evidence, 395 [O. 6, r. 2], 399. 
produotion of documentary evidence, 490, 491 [O. 13, rr. 1, 2]. 

^uegtibns objected to and allowed byCourt, 517 [O. 18, r. 11]. 

.refus^of party to suit to give evidAice when required by Court, 509 [O. 16, r. 20]. 
review on discovery of new and iinj)ort^nt evidence, 872 [O. 47, r. IJ, 873. 
summons to give evidence, 502 [O. 16, r. 1]. 

Evldence^Act — 

document, notice to produce, 479 , * 

when a party may compel Ins oj)ponent tcfput in evidence a, 479. 

• • 

Examination — See Evidence : Witness. 

appeal from order pronouncing judgment against party under (). 10, r. 4 (2), p. 404. 
commission, examination by, 696-701 [O. 26, rr. 1-8]. Sec Commission, 
corporation, examination of ofticor of, as to property of corporation, 589 [0. 21. 

r, 41]. ^ 

de benne esse, 518, 619 [O. 18, r 16]. * 

executing officer, examination of touching his liability to cM'cutc process, 575 [O 

21, r. 25 (2)]. 

issues, examination of parties in order to frame, 495 [O. 14, V 1 (.-,)] 
of witness before framing, 499 (O. 14, r. 4] 
judgment-debtor, examination of, as to Ins piopcrty, 589 (C 21, r. 41] 
parties, examination of, by Court, at first hearing, 463, 464 [O. 10]. 
pauper, examination of applicant for leave to sue as, 740 [O. 33, r. 4]. 
proclamation for sale, feft settling, 619 [O. 21, r. 66 (4)]. 

servmg officer, examination of, touching service of summons, 389, 390 [O. 5, r. 19]. 

examination of, svhcu wutiicss fails to attmid, 506 [O 16, r. 10 (1)]. 
witnesses, examination of, 515-517 [(). 18, rr. 4-12], 518, 519 [i6 , n. 16, 17]. 

, before commissioner, 704 [O. 26, r 17(1)]. 

Execution of decr ^ — See Arrest Attachment : Sale : Exeoulion proceedings. 

ambassadors, against, 217 [s. 86 (.3)] 

appeal to Privy Council, no bar to, 86)2 [O. 4o, r. 13 (1)]. 

from orders m execution, 136, 137. 
application for execution.— Sec sub-head (1) below 
arrest in execution. — See Arrest an<l Detention, 
attachment of property in execution — See Attachment, 
benami purchases at execution sales, 183 [s. 66]. , 

British Indian Court, when may refuse execution of decree of Native State, 68. 
Chiefs, execution against, 217 [s. 86 (3)]. 

claims, investigation of.— >8cc Attachment, sub-head, ** Investigation of aaims.- 
Collector, execution by, 188 [s. 68].— Collector, 
consent-decree, execution of, 688. 

co-partners, execution in suits between, 7^18 [O. 30, r. 9]. 
costs, execution of decree before ancertainmcnt of, 294 [s, 118]. 

Courts by which decrees may be executed, 1 11, 1 13 [s. 38]. 
executing, decrees.— See sub-head (2) below. ^ 
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Execution of decree — contd. 

Court to which application for stay of execution should be made» 821. ' ' Cl' 
when it ceases to have jurisdiction to execute its decree. 111 fe, 37, 
death of defendant before determination of amount of mesne 
decrees, what, may be executed, 109, 110. 
effect of uncomn^unicated order staying execution, 822. 
exercise of powers in appeal from orders made in, 824 [O. 41, r, 8]; 
firm, execution of decree against, 599 [O*, 21, r. 501- 

foreign judgment, when enforceable by proceedings in execution, 67, 44]. 

judgment-debtor, mortgaged property of, liable to be seized in 690. 

limit of time for execution. — See sub-head (3) below. \ 

mesne ^profits, death of defendant before determination of, ,69<2,. 
mode of execution.** — See sui)-head (4) below 

mortgaged property of judgment-debtor liable to be seized in, 590. 

Native State, decree of, and limitation for, 119. 

Native State, when a British Indian Court may refuse execution of of, 67. 

orders, execution of, 109 [a. 36]. 

partner, execution of decree against, 597 [O. 21, r. 49]. 

Princes, execution of decree against, 217 [s. 86 (3)]. 

Privy Council, appeal to, no to execution, 862 [O. 45, r. 13 (1)]. 

procedure to obtain execution of order of, 865 [O. 46, r. 15]. 
restitution of property sold in execution pending appeal to, 866. 

Privy Council, stay of execution of decree pending appeal to, 862, [Ot 46, r. 13 
(2Hc)]. 

possession, delivery of. — See Possession. 

■procedure in execution. — See sub-head (5) below. 

property attached in execution of decrees of several Courts, 169, 170 [s. 63]. 

liable to attachment and sale, 158 [s. 60], 
public officer, execution of decree against, 214 [s. 82]. “ 

purchaser at court-sale whether bound to inquire into oorreotnesa of decree or order 
of sale, 181. 

questions relatmg to execution. — See sub-head (6) below. ^ 

reference to High Court, no execution of decree pending, 869 [O. 46, r. 2]- 
resistance to execution, 205 [s. 74 ], ; / 

restitution of property, security for, 823 [O. 41 , r. 6], '' 

sale in execution, application for order for, 619 [O. 21, r, 66 (3)]. , Sale. 

when void and when voidable, 181. , ' 

of immoveable property m, and purchaser’s title, 178 {s. 06]. ' 

Secretary of State, execution of decree against, 214 £a. 82]. 
stay of, when may be granted, 821. See Stay, 
in summary suit, 787 [O. 37, r. 4], 
on appeal, 820 [0. 41, r. 5]. 

pending appeal to Privy Council, 862 [O. 45, r. 13 , 

successive purchasers at sale in execution of money- 

suit to set aside execution— sale obtained by fraud, anti 88, 89. 

summary suit, stay of execution in, 787 [O. 37, r. 4]. yV 

surety for restitution of property taken ;n exeention^ 3?^ 

transfer of decree for execution. — See Transfer of 

transferee of decree. — See sub-head (7^ below, , - 

uncommufticated' order staying execution, elleobof, 

vesting of property sold in execution in purohasej?; 
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E|cecut|bipii^ <*®c*'ee— cowtd. 

Cl) for execution— 

amendment of, 565 [O. 21 , r. 173 . 

order refusing simultaneous execution against person and property 
of judgment-debtor, 571. 

a^igument, who may apply fcfr execution of decree tran^erred by, 661. 
atl^htaent of moveable propertv not in judgment-debtor’s possession, applica- 
tion for, 665 [O. 21 , r. 12 j. 
benamidar, application for execution by, 5G2. 

Gpliootor s register, certified extract from, when required to be produced by 
applicant for execution, 556 j O. 21, r. 14]. ^ 

contents of application for execution, 553 [(). 21 r. 11 (2^]. 
counter-claim not a separate suit for purposes ot cxccutioi^ 568. 
cross-claims under same decree, 570 [O. 21 , r. 19]. * 

cross-decrees and cross-elaiins m mortgage amts, 571 [O. 21, r 20]. 

for payment of two sums of money, 567 [O. 21, r. 18], 
essentials necessary for setting ofi, ayainst each other, 568. 
execution in case of, 567 [O. 21, r. 18]. 
illustrations of, 568. 

when holder of decree x>asaed agmnst several persona jointly and 
severally may ti'oat it as, 567 [O. 21, r. 18 (4)], 570. 
where one of the cross-decrees is assigned, 567 [O 21, r. 18 (2)], 669. 
decree -holder, application by, for execution, 552 j O. 21, r 10], 
delega'^/ion of authority to execute process, 575. 
dismisBal of application for execution for default, 308 

execution when applied for moie than one year after date of decree, 671 [O. 
21 , r. 22 (1) (a)l 

fresh, presented afte? expiration of twelve years, 142, 143. 

immediate execution, apxfiication for, of money decree, may be oral, 653 [O. 21, 

r. li<l) 3 . 

immoveable property, x^^^rficulars to be sjiccified in application for attachment 
of, 666^0. 21, r, 13]. 

joint decree-holder, aptilication by, 557 [O. 21 , r. 15]. 

legal repreaeftitative of a party to the decree, where execution is applied for 
against, 671 [O. 21 , r. 22 (1) (6) ]. 
limitation, and amendment of application for execution, 566. 

and issue of notice to show cause against execution, 574. 
whether application by transferee for substituting his name for that of 
decree-holder gives fieah starting point of, 563. 
mode of execution to be specified m ajrphc-ation, 554 [O. 21, r. 11 (2) (j)J, 666. 
mortgage suits, cross-decrees and cross-claims in, 571 [O. 21, r. 20]. 

moveable property not m judgment-debtor’s possession, application for attach- 
ment of, 565 £0. 21, r. 12] 

notice to transferor of decree, and judgment-debtor, 562. 

to Idgal representative of a party to the decree, 671 [O. 21, r. 22]. 

When decree more than a year old, 571 [O, 21, r? 22 ]. 

oonseq.uenoe of givmg notice to a wrong person as legal representative, 672 
of omission to giv» notice when execution is applied for 
against legal representative or when dedt*ee is more than, 
a year old, 572. 



1212 


INBEX. 


Execution of decree — coritd. 

(1) Application for execution — conid, , ^ 

particulars to be specified in application for attachment of immoveable property, 
556 [O. 21, r. 13]. 

payment out of Court to one of several decree -holders, 558. 

precept, 120 [s.<^46]. , 

privilege from arrest, none, when order made for immediate arrest, 303 fs. 135 (3)]. 
procedure on*reoeiving application for execution, 565 [O, 21, r. 17], 

provided in Code in regard to suits does not apply to applications for exe- 
cution of decrees, 308, 
procesg for execution, 574 [O. 21, r. 24]. 

rejection of apphco-tion for execution, 565 [O. 21, r. 17 (1)]. ^ 

reliefs decree awarding tw^ distinct, and application for execution, 308* 
res judicata y and application for execution, 64, 65. 

share of judgment-debtor m property sought to be attached to be specified in, 
566 [O. 21, r. 13 (6)]. 

simultaneous execution against person and property, 571 [O. 21, r, 21]. 
successive applications for execution, 139, 140. 

transfer of interest in a joint money-decree to one of several judgment-debtors, 
563. • t) 

of whole decree to one of several judgment-debtors, 563. 
transferee of decree, apiDlication by, 560 [O. 21, r. 16]. 

, meaning of, 561. 

need not bo transferee of who^e decree, 661. 
to hold subject to equities of judgment-debtor, 144 [s* 49]. 
transferee, application by, should bo made to Court which passed the decree, 562. 
value of property attached, where decree is for payment of money, 506 [0. 21, 
r. 17, proviso], 
verification of, 565. 
withdrawal of, 308. 


(2) Courts executing decrees, their powers and functions — 


agreement between parties to execution j)roo©eding8, 115. 

Courts by which decrees may be executed. 111, 112, 113 [s. 38]. 
decree, executmg Court cannot go behind, 1 14. * 

may construe, 115. 

documents to be sent to Court to which decree is transferred for execution, 
551 [O. 21, r. 6]. 

execution by Court to which decree is sent for execution, 562 [O. 21, r. 8]. 
foreign judgment passed without jurisdiction, 119. 

High Court, execution by, of decrees sent by other Courts, 562 [O. 21, r. 9]. 
jurisdiction of Courts executing decrees, 113, 114. 


' transfers. 
imcnuunuA 


when lands situate in more than one, 560 [O, 21, r* Sj* 
when amount of decree exceeds limits of pecuniatty jurisdiction of 
Courts to which it is sent for execution, 114 [fe^l© 3]. 
when p^LTt of immoveable property of iudgemept-debtor forming one 
estate situate within jurisdiction of Court executing decree, 114 
[Rule 2]. 

of Court passing decree,* executing Court cannpt^iniluir© aa to, 552* 
m^nc profits subsequent to date of suit, an<i, ^ 1 * 

exemition of decree, 117 {s. 42]» 
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Execution of decree — contd. 

(2) Courts executing decrees, their powers and functions— 

i Small Cause Courts, transfer of certain deoreea to, for exooutiou^ 

550 [O. 21, r. 4]. 

procedure where Court desires its own decree to be executed by another Court, ^ 

551 [O. 21, r. 6], ^ 

questions relating to execution to lie (hderinined by Court executing the 
decree, 121-137 [s. 47]. • 

railway servant, salary of, and jurisihction in execution, 596 [U 21, r. 48]. 
salary of public officer or railwa^^ servant, and jurisdiction in execution, 690 
[O. 21, r, 48]. 

transfer foi^execution, mode ot, 551 [O 21, r o] • 

to Presidency Small Cause Couits ot ^#-‘rtain decrees for e.xecution, 560 
[0. 21, r. 4]. • . 

transferred decree, powers of Court exeoutiufr, 117 [s. 42]. 

(3) Limit of time for execution — ^137-144 [s J8] 

Chartered High Courts, of demies of, 140. 

Courts other than Chartcu'cd High Courts, of deciees of, 139. 

frarA, where execution of decree is prevented by, 137, 138 [s. 48 (2) (r?)]. 

wliat amounts to, withm meaning of s. 48, p. 1 13. 
fresh application for execution presented after expiration of twelve years, 142. 

what amounts to, to execute the fiame decree, 141. 
injunction, execution decree granting, and limitation, 137 [s. 48 (1)], 143. 
minority and time limit for execution of decico, 144 

successive applicatioii.s for execution of dccrc(“^ of Couits other than Chartered 
High Courts, 139, 140. 


(4) Mode of execution — 

building or enclosure, for delivery of possession of, 583 [O. 21, r. 35 (3)]. 
corporation, against, 578 [O. 21, r. 32 (2)]. 

t for spccilic performance or injunction, 578 [O. 21, r. 32 (2)]. 

documents, for execution of, 582 [0. 21, r. 34]. 
immoveable property, for delivery of, 583 [O. 21, r. 35], 

ill oceujiaiicy of tenant, 586 [O. 21, r, 36]. 

, for joint pos.scssion of, 583 [O. 21, r. 35 (2)] 


injunction, for, 678 [O. 21 , r 32] 

against eorxjoration. o78 [O. 21, r. 32 (2)]. 
joint possession of immoveable property, for, .j83 [O. ^1, r. 35 (*-)]. 
money, for payment of, 577 [O. 21, r. 30]. 

negotiable instrument, for endorhement of, 582 [O, -1, r. 34], ^ 

partner, against, 597 [0. 21, r. 49]. 
partnership firm, against, 599 [O. 21, 

possession, actual and formal delivery o , ... oot 

restitutionofoonjugalrights, for, 578 [0. -l, r. 3-], 681[i6, r 331 

order for periodical payments by husband to wife 


specific moveable property, for, 5/7 [O. 21, r. 31]. ^ 

specific performance, for, o78 [O. ^1, r. . 

^ against corporation, 678 [O. 21^ r. 32 (2)]. 
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Execution of decree — corM^^ 

(6) Procedure in execution^ ^ 

ancestral property, enforcement of decree against, 150 [s; \ 

extent of liability of, 150-151. ' , 

Ck>llector effecting partition, Court’s control over, 152, 

Gk)vemment, forepartition or separation of share of an undividb^i ^tate paying 
revenue to, 151 [s. 64]. 

Hindu father, where money-decree hascbeen passed against, and-^ 

, (1) father dies after attachment of ancestral prOJ»erty, 161. 

* (2) father dies before issue of execution, 150, 

where mortgage- decree is passed against, and father dies before 
* ^sale of mortgaged property, 161. ^ 

Hindu sons, where deorte passed against, in respect of their father’s debt for 
payment (fat 5f ancestral property, 151. . 

legal representative, enforcement of decree obtained against, 148 [e* Sub- 
partition or separation of share of an undivided estate payipg ^venue to 
Government, 162 [s. 54]. - , .g 

powers of Court to enforce execution, 147-148 [s. 51], ^ 

6) Questions relating to execution— 121-137 [s. 47]. 

adjustment, uncertified, 127 ‘[Case 3]. * ' 

agreement not to execute decree, 127 [Case 2^. 

claim for excess of property taken in execution of decree, 122 [Cstse 1], 
contribution, claim fpr, by one judgment-debtor against another, 128 (Case 5]. 
death of party pending hearing, and execution, [Case 4], 
declaratory decree, 127 [Case 4]. 

discharge of decree, questions relatmg to, 121 [s. 47 (1)], 122-126, 

equity of redemption, purchaser of judgment-debtor’s, at a judicial sale, 

130-131 [Case 6]. 

purchaser of judgment-debtor’s, under a private sale, 
130 [Case 4], 

execution of decree, questions relating to, 121 [s. 47 (1)], 122-126. 
lessee of property under attachment, 130 [Case 3]. ^ 

limitation, and suit by a decree-holder purchaser for possession, !i24 £^ase 6]. 
maladministration of debtor’s estate, 128 [Case 6]. 
mortgagee of property under attachment, 130 [Case 3]. 

objection by party or his representative that property attach^ ^ not liable to 
attachment, 135, ^ ‘ ‘ r 

“ parties to the suit,” meaning of, 121 [s. 47, Expln.], 129. ’ 

payment, uncertified, 127 [Case 3]. ' . t J 

purchaser at a court-sale, whether representative of partied, 132^104. 
ot j"^d§ment- debtor’s equity of redemption-^ , - , , , ^ _ 

(1) at a judicial sale, 130 [Case 6]# . 'r 

(2) imder a private sale, ^30 [Case 4]. ^ 

^of property from a party in suit in i^^^otion is granted 

affecting such property, iSl 
under attachment, 130 [Case ^ j i . 

questions aefto validity of decree, 126 [C^e 1]. • j ^ 

b;?twe©n auction- purchaser and a pa^ty^ to br his represen- 
tative, 133, * _ ' -'Yv ^ ^ ^ 

decree-holder and purchaser 

being only interested, in . 
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— contd. \ r 

®) Qft^^bnm relating to execution — -121-137 [8. 4.1'}y-contd. 

^ held not to relate to execution of decree, 126-128. 

re^yery of possession of property sold m execution, proceedinjrs for 124-126 
[CJaSeS]. 

re|>i:esentative of party, inquiry tls who is, 121 [s. 47 (3)], 124. 

' J ' parties to suit f^r purposes of execution, 129-134. 

restitution of property sold m execution when sale sot aside, 122, 123 [Case 3]. 

taken in execution of decree, when decree is amended, 122, 123* 
[Case 2], 

; satiefaotion of decree, question relating to, 121 [s. 47 (1)], 122-126. 

suit by a decree-holder purchaser for ]JOSMession, 124 [Case 5]. * 

uncertified payment or adjustment, 127 [Case 3]# 


(7) Traneterees and legal representatives — 

accounts^ power of Court executing decree to compel legal representative to 
produce, 146 [s. 60 (2)]. 

Cofirti to which application for execution against legal representative to be made* 

deatto^ successive, of judgment-debtor and hig legal representative, 147. 
execution against legal rejiresentative of deceased judgment-debtor, 145 [s. 50]. 
extent of liability of legal representative in execution, 145 [s. 50 (2)]. 
injimotion against legal representative, execution of decree for, 147. 
transferee of decree to hold subject to equities of judgment -debtor, 144 [s. 49]. 
Arrest of Judgment-debtor — Arrest and detention. 

Attachment of properts? — Attachment, 

Pelivery of possession and resistance thereto — Possession. 

Execution by Collector — Collector. 

Investigation of Claims — See Attachment. 

Sal^in execution — See Sale. 

Stay of execution — See Stay. 

Transfer of deC^’ee for execution to another Court See Transfer of dei ree for 
execution. 


Execution proceeding:^- 


abatement^ rules as to, how far apply to, 677 [O. 22, r. 12]. 
CQmproniise of, to which a mmor is a party, 731. 
decisions, inconsistent, in, 115. 
ex parte order in execution and judicata^ 65. 
jurisdiction, and, 14, 15. 

-legal representative, execution against, 145 [s, 50], 148 [s. 52]. 
\niinor and compromise of execution proceedings, 731. 

Tea judicatet^ and^ 64, 65. 

and ex parte order in execution, 65. 

striking o3, effect of, 176, 608 [O. 21, r. 57]. 
transfer of, 94^ Is. 24]. 

J UnlA^ul agreement, when decree passed on, 685, 688. 


withdrawal of,. 94 [s. 24]. 

rules as to, and compromise of suits do not 


apply to^ 690 [O. 23, r. 4]. 


'^^J^ecution pU|^aser — See Auction-purchaser. 
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Executor and administrate’ — 

administration suit by, 630, 

beneficiaries, represent, in suits concerning property vested in them, 719, 720 
[O. 31, r, 1]. 

, when may be added as parties, 720. 

British India, executors and administrators outside, need not be made parties, 720 
[O. 31, r. 2]. • 

^leoree against, who has not jiroved, 149. 

joinder of claims in suits by or against, 678 [O. 2, r. 6]. 

of t 3 xecutor 8 and administrators in suits concerning property vested in 
them, 720 [O. 31, r. 2], 
letter^ of administration before suit, 425-427. 

married executrix, husband of, need not be joined as party, 72ifc [O. 31, r. 3], 
party, husband of rnarned^executrix need not be joined as, 721 [O. 31, r. 3J. 
probate befofe deciee, 425-427. . . 

executor may sue ^rvithout, 427. * 

executor who has not ]om<‘<l m, need not be made a party, 720 [O. 31, r, 2], 
receiver, appoititment of, when executor is in possession, 809. 

Exemption- 

appearance, pardanishin women exempt from personal, 302 [s. 13^]. 

persons of rank, ^exempt from personal, 302 [s. 133], ^ 

public officer, exemxjt fiom jiorsqnal, 214 [s. 81 (6)]. 
commission to examme persons exempt from personal appearance, C96, 697 [O. 26, r 
1], 302 [8. 133 (3)]r 

from arrest, 303 [s. 135 (3)]. c 

of judge, magistrate, judicial officer, parties, pleaders and witnesses 
while going to and returning from Couit, 303 [s. 135], 
of Princes, Chiefs, and ambassadors, 217 [s. 86 (3)]. 
of public officer, except in execution of decree, 214 [s. 81 (a)], 
of women m execution of money-decrees, 165 [s. 56j, 302 [s. 132 (2)]. 
summary suit, defendant in, whether jirivilege from arrest extends to, 304. . 

Exhibits — 

appeal, furnishing copies of, in, 829 [O. 41, r. 13 (3)]. 
endorsement on, 492 [O- 13, r. 4]. 
return of, 494 [O- 13, r. 9]. 

Exparte — See Decree ex parte. 

appeal, hearing of, 831 [O. 41, r. 17 (2)]. 

re-hearmg of appeal disposed of ex parte, 833 [O. 41, r. SIJ, 
commissioner, when may x^roceod ex parte, 705 [O. 26, r. 18 (2)], 
smt, hearing of, 449 [O. 9, r, 6]. 

Expenses — 

witnessel^, of, 603 [O. 16, r, 2], 

Exprert witnesses — 

fee payable to, 503 [O. 16^ r. 2 (2)]. 

Extraordinary jurisdiction — ' ‘ 

of Chartered High Courts, civil, 1041 [Charter, cb 13], 1064 tAll., oL 9], 1072 , 

[Pat. oh 9], 1081 [Lah. cL 9]* " 
criminal, 1051 [Charter, pL 24], 106{J^rAlh, ph 17], 1073 
’ [Pat. cl. 17], 1082 [Lah. cL 17^, 
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* 1 ^ 1 , questions of fact raised for the first time in 818 
^^trator fs the sole and final judge of all questions of fact and law 980 
l^urden of proof, and, 514, 516 [O. 18, r. 3]. 

^nourrent findings of, in appeals to Privy Council, 278 

probanda and facia probanlia, distinction between’ 399 

fflegality, showing, must be speciallyvieadedm defence. 43710 5 r 21 

tooonsistent aUegations of. to be raised only by way of amendm;nt,io7 
lisues, questions of fact may by agrecurent be stated in form of 500 TO 
issues of feiot, what are, 495 [O. 14, r. 1 (4)]. ’ ^ * 

not denied, to be taken as admitted, 439 [O. 8, r. 5]. 
notice to admit facta, 480 [O. 12, r. 4]. 

• form of, 48(i [O. 12, r. 5]. 
not yet material to a case, and pleadings, 398. 
omitting to^ead a material fact, 397. 
pleadings to state material facts only, 395 [O. 6, r. 2], 397. 

presumed by law in a party’s favour need not bo alleged in pleadings. 
r> 13J. 

Privy Council, concurrent findings of fact in appeals to, 278. 

res Judicata and issues of fact, 46. 

right to begfti, 613 [O. 18, r. 1]. * 

second appeal wiU lie where a factjias been found without any evidemce 
it, 257. 

will not lie on ground of erroneous finding of fftct, 250 
specially pleaded, what facts to be, 437, 438 [O. 8, r. 2]. 

Female — 


[O. 6, r. 7], 
14, r. 6]. 


411 [O. 6, 


to support 


decree against wife when may be executed against husband, G 71 f[ 0 . 22, r. 7 (2)]. 
marriage of female party, f^iit not to abate by, 671 [O. 22, r. 7]. 

Final decree — 


administration suit, in, 529, 530 [O. 20, r. 13]. 

agent, in suits between principal and, 534 [O. 20, r. 10], 

appeal from, where no appeal preferred from preliminary decree, 250 [a. 97], 

definition of, 3 [s. 2 (2) Expln.]. 

foreclosure suit, in,*761,762 [O. 34, r. 3] 

mesne profits, in respect of, 526 [O. 20, r. 12 (2)]. 

partnership suit, in, 534 [O. 20, r. 15]. 

redemption, in suit for, 772 [O. 34, r. 8]. 

rent, in resjpeot of, 626 [O. 20, r. 12 (2)]. 

sale, in suit for, 765 [O. 34, r. 5]. 


Fine- 


witness, imposing of fine on defaulting, 507 [O. 16, r. 12]. 

Firm — 710-719 [O. 30]. See Partners. 

appearance of partners in suit agamst firm, 716 [O. 30, r. 6]. 
under protest, 718 [O. 30, r. 8]. 

attachment of partnership proi>erty, 597 [0.^21, r. 49], 699 [t6., r. 50 (1) (a)], 
partner’s share, 697 [O. 21, r. 49 (2)]. • 

^British India n,0' suit allowed in firm name unless business canned on in, 710, 

711-712 r. 1], * 

Tt 
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Firm — contd. 

consequence of failure to disclose names of partners in plaint^fl £0. 30, 

r. 2(2)]. , M 

decree against firm to be in firm name, 717« 

disclosure of names of partners, 710 [O. 30, r. 1 (1)], 712 [O. 30, 2], . 

dissolution of,^when suit may be brought after, in firm name, 71 L 
execution of decree against firm, 599 [0/21, r. 50]. 

in suits between c^-partners, 718 [O. 30, r. 0]. 
foreign fiym, suit by or against, 712. 

foreigner, non-resident, suit against, 719. ^ 

legal representative of deceased partner not necessary party, 715 [O* 30, r", 4]. 
maAager not to ax:>pear though served unless he is a partner^ 718 [O. 30, r. 7]. 
minor, when on*e of the partners is a, 711. 

names of p^irtsiers, disclosure of, 710 [O. 30, r. 1], 712 [O. 30, r. 2]^^ 
newspaper, whether proi^rietor of, can be sued in name of the newjpaper, 719. 
non-resident foreigner, suit against, 719. 
notice in what caj^acity served, 715 [O. .30, r. 5]. 
partners, disclosure of names of, 710 [O. 30, r. 1 (1)], 712 [O. 30, r, 2], 
may sue or be sued in firm name, 710 [O. 30, r. 1]. 
execution against^ 597 [O. 21, r. 49 (2)], 599 [O. 21, r. 50].^^ 
persons entitled to appear in a suit against firm, 710. 
proceedings to contmue in firm name, 716 [O. 30, r. 6]. 
service of summons where partners sued in firm name, 713 [O. 30, r. 3J. 
on manager, subsequent service on partner, 714, 
where partnership dissolved before suit,*'713 [O. 30, T. (3), proviso], 
signature and verification of pleadings, 710 [O. 30, r. 1 (2)], 

suit against person carrying on business in name other than his own, 719 [O, 30, r. 10.] 
between a firm, and one or more of its partners, 718 [O. 30, r. 9]. 

two firms having one or more partner in common, 718 [O. 30, r. 9]. , 
by or against, 710-179 [O. .30]. 

a foreign firm, 711, 712. 

written statement in suit brought against a firm m firm name, 717. 

0 

Foreclosure— 

appeal, effect of, on tune fixed for payment in decree in foreclosure suit, 702. 

beneficiaries, whether necessary parties to suit for, brought by trustees, 752. 

charge, no foreclosure in suits to enforce a, 779 [O. 34, r. 16]. 

decrees for, whether two, can be passed in respect of one mortgage, 762. 

discharge of debt on, 762 [O. 34, r. 3 (3)], 763. 

final decree in foreclosure suit, 761 [O. 34, r. 3]. ^ 

mortgagee, right of mesne, to foreclose, 774 [O. 34, r, 

parties to suit for, 749 [O. 34, r. 1], 761. 

place of suing in suits for, in cases governed by the Ck>de,^7^ [s* Ifi 

preliminary decree in, 766 [O. 34, r. 2]. 

receiver of mortgaged property in suit for, 810, / 

res and suits for, 46. ; / 

sale, power to decree, in foreclosure suit, 763 [O. 34, r* 4 (2)^ 765. 

suits for, in coses governed by cL J.2 of the Charter, 92^ - , 

. time, enlarging of, for payment in foreclosure suit, 761 8 (2) provwOj, 763p 

what is a feuit fOr, 767. ^ ^ 

.when allow^ 768, ^ 
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Colirt— Foreign judgment. 


>m^Qt to submit to jurisdiction of, 69. 

,obmeiil, whether debt enforceable by a foreign Court only liable to, 163. ^ 

C^ylojjA^urte are* 9. 

d^ree of; p&ssed without jurisdiction. 68, 1 19. 

d^nitiott of, 9 [e. 2 (5)]. * ^ 

eaBeoutiou in British India of decrees of Courts of Native States, 119 [s. 4t]. 

execution of decrees of Native States, ^^^en British Indian Courts may refuse, 08. 

jurisdiction* when decree of foreign Court is passed without, 68, 119. • 

High Court of Justice in England is a, 9. 

Native States, execution in British India of decrees of Courts of, 119 [s. It]. 

execution of decrees of, when British Indian Cc^urts may refuse, 68. 
pendency of suit in, no bar to suit in Jh itish Indian Coifrt, 26 [s. 10 Expln.]. 
persons carrying on business m foreign country through agents,* ailU jurisdiction of 
Courts of such country, 70. 

Privy Council is not a, 9. 
protest against jurisdiction of, 69. 
submission to jurisdiction of, 69. 


Foreign firm— » 

suit by or against, 711-712. 


Foreign Judgment — See Foreign Court. 

• 

British India, how enforced in, 67. 

when no bar to suit m, 66 [s. 13]. 

British Indian Courts, on a decree of, 70. 
definition of, 9 [s. 2 (6)]. ^ 

execution, how far foreign judgment may be enforced by proceedings in, (37, 119 
[8. 44]. 

of decree, and foreign judgments passed without jmisdietion, 119. 
foreign firm, against a, 70. 

jurisdiction, suit*on judgment of foreign Court passed w:thoiit, 68. 

execution, of decree of foreign Court passed without, 119, 
jurisdiction of foreign Court, submission to, 69. 

presumption as to, 71 [s. 14j. 

merits of the case, where foreign judgment not given on, 66 [s. 13 (6)]. 

reft jttdicaia, how far operates as, 66. 
submission to jurisdiction of foreign Court, 09. 


Foreign dtate — See 


efs (ruling) and Princes. 


ambassador of, execS^ion of decree against, 217 [s. 86 (3) j. 
consent of Govemor^General in Council m suit against ambassador of, 2)7 [s. 86]. 
execution of decree against ambassador of, 217 [a. 86 (3)]. 

execution in British India of decrees of Courts , ,,„r 

(1) established by Governor-General in Council in temtones‘of. 1 18 [s. 43], 

(2) of Native States, 119 [s- 44]. 

service of summons in, through Political Agc^t, 392, 393 [O. 5, r. 26j. ^ 

fiuitfl by, 215 (s. 84]. n *4 4 ui- ^ 

transfer of de,^,of Courts in British India for execution to Courts esUbl.sned by 

Govemor^Q^^j^I in, 119 (e. 45). 
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Foreign summons — 

service of^ 97 [a. 29j 

Foreisrner — • 

• absent or non-resident, suit against, and jurisdiction under the Code, 

evidence, admissibility of, of a foreign witness taken on commission, 699. 
jurisdiction ov^sr non-resident foreigner* under cl. 12 of the Charter,' 929. 
non-resident, carrying on business in name other than his own, 719. 

Forms In gisnerat — 

miscellaneous forms, 957-963 [App. H]. See below. 
of a’ppeals, reference and review, 952-956 [App. G]. See below. 
decrees, 919-929 [Apj^^ D]. See below. 
descriptipn o^f parties, 884. 

discovery, inspection and admissions, 915-918 [App. C]. See belong. 

particulars, 906. 

plaints, 884-901. See below. 

pleadings, 884-906 [App. A] 

proceedings in execution, 930-046 [App. EJ. See below 
* proceedings in arbitration, 994, 995. 
process, 907-914 [App. :6], See below. 

supplemental proceedings, 947-951 [App.oF]* See below. 
title of suits, 884. 

written statemdhts, 901-906. See below. 
use of, in Appendices, to Schedule I of the Codef^ 881 [O. 48, r. 3]. 

Form# Plaints — [Appendix A], 884-901. 

AdministratioA by creditor on behalf of himself and all other creditors, 898. 
Administration by specific legatee, 898. 

Administration by pecimiary legatee, 898. 

Against surety for payment of rent, 888. 

Against a builder for defective workmanship, 889. 

Against a fraudulent purchaser and his transferee with notioe,fj896. 

An injunction restraining waste, 895. 

Breach of agreement to purchase land, 888. 

Breach of contract to serve, 889. 

By tenant against landlord, with special damage, 890. 

Carrying on a noxious manufacture, 892. 

Deficiency upon a re-sale (goods sold at auction), 886. 

Diverting a water course, 892. 

Execution of trusts, 899. 

Eradulently procuring credit to be given tQ another 

For malicious prosecution, 894. . 

Foreclosure or 899. , 

Ck>ods nsold. -at a fixed price and delivered, 885. 

Goods aedd at a reasonable price and delivered, 886. 

Goods made at defendant’s request, and not accepted, 8^6* , , 

Injunction restraining nuisance, 896. 

Injunction against the diversion of a water course^ ^ 

Xnjuii^ caused by negligence on a railroad# 893 
Injuries caused by neijfUgent driving, 893^ 

Interpleader, 897. ^ 
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lifoney overpaid, 885. 

I^veables wrongfully detained, 894. 

I^ot delivering goods sold, 888. 

Qbstruoting a right of way, 892. 

Qbstruoting a highway, 892. * 

Obfitruoting a right to use water for irrigation, 893. 

On an award, 887. • 

On a foreigp judgment, 887. 

On a bond for the fidelity of a clerk, 889. 

On an agreement of indemnity, 890. 

Partnership, 901. • 

Polluting the water under the plaintiff s land, 891. 

Procuring property by fraud, 891. 

Public nuisance, 896. 

Redemption, 900. 

Rescission of a contract on the ground of mistake, 895. 

Restoration of moveable property threatened with destruction, and for an injunction^ 

897. 

Services at %. reosonaole rate, 886. • 

Services and materials at a rea8on|ible cost, 886. 

Specific performance (No. 1), 900. 

Specific i>erformance (No. 2), 901. 

Use and occupation, 887. , 

Wrongful dismissal, 889. 

Forms of Decrees — [Appendix D], 919-929. 

Decree against mortgagor personally [0. 34, r. 6], 924. 

• for foreclosure — First Mortgagee v. Second Mortgagee and Mortgagor- 

Successive periods for redemption, 921. 
for sale — First Mortgagee v. Second Mortgagee and Mortgagor— One i>eriod 
for redemption, 922. 

for sale — Second Mortgagee v. First Mortgagee end Mortgagor— One jieriod 
for redemption, 923, 

for sale — Sufi-Mortgagee v. Mortgagee and Mortgagor — the amount of the 
original mortgagee exceeding that of the sub-mortgagee, 923. 
for rectification of instrument, 925, 
for recovery of land and mesne profits, 929. 
in original suit [O, 20, rr. 6, 7], 919. 
to set aside a transfer in fraud of creditors, 925. 

Final decree for foreclosure [O, 31, r. 3], 924. 

in an administration-suit by a legatee, 927 ^ 

in a suit for dissolution of partnership and the taking of partnership 

accounts, 929. 

Injunction against private nuisance, 925. 

against building higher than old level, 925. 
restraining use of private road, 925- 
Preliminary decree for foreclosure [O- 34, 

for sale [O. 34, r. 4], 92 . 

I for redemption [O' 34, r. 

in administration-suit, 926. 
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Forms of Decrees — contd. 

Preliminary decree in. an administration-auit by a legatee, - is 

held personally liable for the payment of legaci^j^^^^* 
in a suit for dissolution^ of partnership and tbp^taking of 
c partnership accounts, 928, 

Simple money decree [s. 34], 919, ^ ' 

Forms of Written Statements — [Appendix A], 901-906. 

General defences — 

Denial, 901. 

Estoppel, 902, 

Ground of defence subsequent to institution of suit, 902. 

Insolvency, 902 «> 

Jurisdiction, 902. 

Limitation, 902. 

Minority, 902 . 

Payment into Court, 902. 

Performance remitted, 902. 

Protest, 901. 

Recission, 902. 

H ns judical 902. 

Defences in suits on or for — ^ 

Administration by pecuniary legatee, 905. 

Bonds, 903. 

Debt, 903. 

Detention of goods, 903. 

Foreclosure, 904 
Guarantees, 903. 

Goods sold and delivered, 902. 

Grant of Probate, 906. 

Infringement of copyright, 904. 

Infringement of trade mark, 904, 

Injuries caused by negligent driving, 903. 

Nuisances, 004. 

Probate of will, 906. 

Redemption, 906. 

Specific performance, 905. 

Trade mark, 904. 

Wrongs, 904. 

Forms of Process — [Appendix B], pp. 907-914. 

Affidavit of process-server to accompany return of summons or notice 
[O. r, 18], 910. 

Notice to defendant [O. 9, r. 6], 912. 

Notice to person who, the Court oonsiders, should be atdded aa oo*plaintiff 
[O. 1, r. 10], 908. \ - 

Order for transmission of summons for service in .the jurisdiction of another court 
[O. 6, r. 21], 909. ’ ^ V' 

Order fqj’ transmission of summonslo be served on 5/r»24], 

Order for transmission of summons to be servedonj a Or soldier [0» 

6, rr. 27,28?; 910. - ^ ^ ^ 
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eon^«. 

attendance of Tvitneas [O. 16, r* 10], 912. 
wquiring attendance of witnesBee [O 16, r. 10], 913. 
immC3^n^ar>4i6po8al of suit [O. 5, rr. 1, 6], 907. 

on^ for settlement of issues [O. 5, rr. 1, 6], 907. 
immonBiil summary suit on negotiaj^le instrument [0. 37, r 2], 908. 
Summons to appear in person [O. 5,*r 3], 908. • 

^tammons to legal representative of a deceased defendant [O 22, r 4], 909. 
witness [O 10, rr 1, 5J, 9^2 

To accompany return of summons to another Court [O. 5, r. 23], 910.* 
Warrant of arrest of witness [O. 16, r. 10], 913. 

Warrant of attachment of property of witness [() 16, r. 10], 913. 

Warrant of committal [O. 17, r 16], 914. 

WarraJit of committal [O 16, r 18], 914. ' 



I^orms of Discovery, Inspection and Admission— [Appendix C], pp. 915-918 

Admission of facts pursuant to notice [d 12, r 5], 917 
Affidavit as to documents [O 11, r 13], 916. 

Answer to interrogatories [0. 11, r 9], 915. 

Interrogatories [O. 11, r. 4], 915 

Notice to aitmit documents [O 12, r 3], 017 ^ 

Notice to admit facte [O. 12, r 5] ^91 7 
Notice to inspect documents [O 11, r 17], 916. 

Notice to produce documents [0 11, r 16], 916. • 

Notice to produce (general fomi) [O 12, r, 8], 918. 

Order for affidavit as to documents [O 11, r 12], 015. 

Order for delivery of interrogatories [O 11, r 1], 915 
Order to procure documents for iiis}x'ction [O. 1 1 , r. 14], 916. 

• Forms relating to execution— [Appendix E], pp. 930-946 


Application for execution of decree [O 21, r 11], 932 

Attachment in execution [O 21, r 46], 936 , i + 

Attachment im.execution. Prohibitory order, whore property consistB of debte or 
secured by Negotiable Instruments [O 21, r 46], 937 r u o 

Attachment in execution. Prohibitory order, v here property consists o s 

in the capital of a Corporation [O 21, r 46], 937. 

Attachment. Prohibitory order, where property conBiHtB of money or of any bccu > 

in cuatody of Court or officer of Government [0 21, r. 62], 938. 

Attachment in execution. Proh.bitoo' order, where property conBistbof nnmove 
^able property [O. 21, r. 54], 930 
Authority of collector to stay publicsale of land 

Certificate of non-satisfaction of decree [0 “ ' ‘ . rn ei r 61*931 

Certificate of execution of decree transferred to another court [0.2P ^. 93P^ 

Certificate by officer holding sale of the deficiency of price on a resale proper y 

, by reason of purchaser’s to mortgage, lease or sell property 

■ Certificate to judgment-debtor author g 

[O. 21, r. 83], 944. 

Certificate of sale of lamd [O. 21 ,r ' t should not bo recorded as certifiedr 

, Notice to shdfw cause why payment or aUjuseu e ^ a 

* . , rp. 21. r. 2], 930. 


;; Notice to «hg 


L^e.why executionshouldnotissue [0. 21.r. ie>983. 
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Forms relating to Execution — conid. 

Notioe toBtate objections to draft of document [0. 21, r. 34]^ 034. 

Notice to 8 how cause why warrant of arrest should notissue {O, 21, r. 37^,^035. 

Notioe of attachment of decree to the Court \yhich passed it [0. 21, r. 

" Notioe of attachment of decree to the holder of decree [O. 21, r* fJ3], 93?^. 

Notioe to attachment creditor [O. 21, r. 58], 040. 

Notice of the day fixed for settling asale pfoclamation [0. 21, r. 66], 940 . 

Notioe to person in possession of moveable property sold in execution fO. 21, r* 70], 
943. 

Notice to show cause why sale should not be set aside [O. 21, rr. 90, 92], 944. 

Notioe to show cause why sale should not be set aside [O. 21, rr. 91, 92 J, 944. 
Orde^sending decree for execution to another Court [O. 21, r. 6], 930. 

Order for the release of a j^rson imprisoned in execution of decree [ss . 58, 59], 936 . 
Order to attach salary of public officer or servant of railway company or local authority 
[O. 21, r. 48], 937. 

Order of attachment of negotiable instrument [O. 21, i'. 51], 938. 

Order for paj’^ment to the plaintiff, etc., of money, etc., in the hands of a third party 
[O. 21, r. 56], 939. 

Order on the nazir for causing service of proclamation of sale [O. 21, r. 66], 942. 
Order for delivery to certified purchaser of land at a sale in executi<^n [O. 21, r. 95], 
945. 

Precept [s. 46], 930. 

Proclamation of sale [O. 21, r 66], 940. 

Prohibitory order against payment of debts sold in execution to any other than the 
purchaser [O. 21, r. 79], 943. 

Prohibitory order against the transfer of shares sold in execution [O. 21, r. 79], 943. 
Summons to appear and answer charge of obstructing execution of decree [O. 21, r. 
97], 946. 

Warrant of attachment of moveable property in execution of a decree for money 
[O. 21, r. 30], 933. 

Warrant for seizure of specific moveable property adjudged by decree [O. 21, r. 31], 
934. 

Warrant to the bailiff to give possession of land, etc. [O. 21, r. 35], 934 
Warrant of arrest in execution [O. 21, r. 38], 935. 

Warrant of committal of judgment-debtor to jail [O. 21, r. 40^, 935. 

Warrant of sale of property in execution of a decree for money [0.21, r. 66], 940 . 
Warr^tof committal [O. 21, r. 98], 946. 

Forms of Supplemental Proceeding's — [Appendix F], pp. 947^961. 

Appointment of a Receiver [O. 40, r. 1], 961. w 

Attachment before judgment, with order to call for security for fulfilment of decree 
[O. 38, r. 6], 948. 

Attachment before judgment on proof of failure to furnish Be'ourity £0. 38, r. 6], 949. 
Bond to be given by Receiver [O. 40, r. 3], 951 . . - ' \ 

Order for committal [O. 38, r. 4], 948. V " ^ 

Security for appearance of a defendcuiit arrested before judgizt^nt [0. 38, r, 2], 947. 
Security for the production of property £0. 38, r. 5], 949. 

Summons to defendant to appear on surety’s application lordiBohar|Ce £0. 38, 

948. ^ 

Temporary ii^unotions [O. 39, r, 1], 949.. f 

Warrant olaraest before judgment [O- 38, t* 1]* 947: ;;; 
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* ■ '’I,. . 

Ref ere ii<^ and Review — [Appendix G], pp, 952-966. 

tjo appeal informd pauperis [O. 44, r. 1]*956. 

|t>e;Q^ ia appeal [O. 41. r. 35], 966. 

^ to lower court of admission of appeal [0.41, r. 13], 953. 

?( Menio 3 ^^dum of appeal [O. 41, r* 1], 952. 

V ' of cross -objection [Q. 41, r 22], 064. 

jq Notion to respondent of the day fixed for the hearing of th(? appeal [O. 41, r. 143, 
954. 

'■] Notice to a party to a suit not made It party to the api>eal but joined by the Conrt 
as a respondent [O. 41, r. 20], 954. 

' Notice of appeal informd pauperis, 955. 

Notice to show cause why a certificate of appeal to the King in Council should not 
be granted [(5. 45, r. 3], 956. 

Notice to respondent of admission of appeal to King in Council [0.46, r. 8], 956. ^ 
Notice to show cause why a review should not be granted [O. 47, r 4], 956. 

Security bond to be given during the pendency of appeal [O 41 , r. 6], 952. 

Security bond to be given on order being made to stay execution of decree [O. 41, 

r. 6], 952. 

Security for costs of appeal [0. 41, r. 10], 953. 

Forms, Miscellaneous— [Appendix H], 057-963. ^ 

Agreement of parties as to issues to bo tried [O. 1 4, r. 6], 967. 

Commission to examine absent 4 itness [O. 22, rr. 4, 1 8], 959. 

for a local investigation, or to examine accounts [O. 26, rr. 9, 11], 96U. 
to make a partition [O. 26, r. 13], 960. 

Letterof request [0.26, r.%], 959. 

Diet of documents produced by plaintiff or defendant [O. 13, r. 1], 958. 

Notice of application for transfer of suit to another court for trial [e . 24], 957. 

Notice of payment into Court [0. 24, r 2], 957. 

Notice to show cause (general form), 958. v. va the. 

Notice to parties of the day fixed for examination of a witness about to leave th^ 

jurisdiction [O. 18, r. 16], 958. 

Notice to minor defendant and guardian [O. 32, r. 3], 960. ■ 

Notice to opposite party of day fixed for hearing evidence of pauperism [U. 33, r. 6], 

961. 

Notic^ to surety of his liability under a decree [a . 145], 961 . 

Begister of oivilsuits [O. 4, r. 2], 962. 

Register of appeals [O. 41, r. 9], 963. 

Iprame of sult-^SSO-SSO [O. 2]. See Suits, sub-head (2). 

amendment of pleading flird'^other ^ the one specifically alleged 

appellate Court cannot entertain case 01 

in pleadings, 402. ,.,.K inir adiustment tc Court, 647, 648. 

decree-holder, fraud by, in not cert £j g ^ 2] 

defence, fraud 1 hmcipal igainst agent for accounte chargin g 

discovery before particulars ms y F 

agent with, 406, „™ntedbyfraud,andlimitatjon,137,138 [e.48(2) (a)]. 

execution of decree when it IB pre 13 

foreign judgment <^tainad by obtained by fraud upon d^urt, 828, 

inherent pow^ of Court to se obtained by fraud upon Court, S26 
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Fraud— yjonerf* 

judi^ent obtained by fra\td> and res judicata, 58. ■ 

limitation in case of application to set aside sale on ground of, 645* 
minor» where decree against, is obtained by fraud, 52, 726. 
particulars of, to be stated in pleadings, 401 [Ch 0, r. 4], 401. 

pauper, fraudulent disposal of property by, and rejection of appUoB^iop)^^|^^ sue 
formd pauperis, {?40 [O. 33, r. 5 (c)]. ^ 

place of suing in suit to set aside decree obtained by, 88, 89. 

sale in execution of decree obtained byv 89, 
pleading cannot be amended by substituting fraud of another kind, 420. 
rejection of plaint when particulars of fraud not stated in plaint, 402, 
res judxcaia and judgment obtained by, 58. 

sale, fraud in publishing or conducting, 636 [O. 21, r. 90b 641. 6) 

set aside sale of immoveable property on ground of, who may apply to, 637. 

setting aside ddbree ex parte obtained by, 457, 458. 

suit against certified purchaser for a declaration that his name was inserted in certi- 
ficate of sale by, 183 [s. 60 (2)]. 
to set aside decree obtained by, and place of suing, 88, 89. 

sale in execution of decree obtained by, and place of suing, 89. 

Qartiishee — 

debt to be attached must be actually duo from, to judgment-debtor, 594. 
meaning of, 594. ^ 

procedure where garnishee denies debt, 595, 610. 

residing outside jurisdiction, and debt also payable outside jurisdiction, 595. 
set-off, garnishee’s right of, 595. 

Govern merit — See Secretary of State ; Public officer. ]Looal Government. 


appearance, fixing of day and extension of time for, 706 [O. 27, r, 6], 

attendance of person able to answer questions in suits against, 706 [O. 27, r. 6]. 

carrying on business, and place of suing, 209. 

court-fees in pauper suits, 744 [O. 33, r. 10]. 

execution of decree against, 214 [s. 82], 

High Court to comply with requisition from, for records, etc., 943 fCharter, cl. 43]. 
notice before institution of suit against, 209 [a. 80]. 
pauper suits, court-fees in, and, 744 [O. 33, r. 10]. 

Government has no lien upon decree for court-fees in, 745. 
right of Government to apply at any time for payihcnt of court-fees 
in, 748 [O. 33, r. 12]. 

persons authorised to act for, 706 [O. 27, r, 2], 
place of suing, and carrying on business, 209. 
and residing, 209. 

process, agent for Government to receive, 706 [O. 27, r, 4], 

public officer, where Government undertakes defence of suit [O. 27, r. 8] . 

rateable distribution of assets, and rights of, 193 [Sv 73, sub. r, SJ. 
residing and place of suing, 209. s 

security not to be required from, whether exeeutioti^ ordered petodiug ^ 


appeal, 824 [O. 41, r. 7]. , h. - ^ - ' ' ' / 

signature and verification of plaint and ^ \ 

auit by or a^inst, to be instituted by m 

time, extension ^f, to enable public ofiSeer 7Jw 

title of aultf by omegainst, 706 [O. 27, r 3^ "f t 
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^ IPI5-~PP. 1012*1018 B. 

Qolfeyy^i 1 Plemler— 

/of, 10 [8. 2 (7)]. 

of plaintiff, on application by, 744 fO. 33, r. d], ■ , , . 

for hearing of application for leave to sue as pauper, 742 [O. 38, r, ^3, 
suit^^jn^inst Government, and, 706 [O. 27, r. 4]. , ^ ^ 

Ocil^eraipl^iit revenue — 

^ deci^^ itt suit for partition of immoveable j^roperty paying revenue to Government, 

|r 585 {:0, 20, r* 18 ( 1 )]. ^ 

A disposseesing holder for default in payment of, 804 [O. 39, r. 9]. 

Goyernor-Qeneral In Councn— 


^ consent of, to suits against Princess, Ruling C^luefs and Ambassadors. 217 [s. 86]. 
by ^lien enemies, 215 [s 83(1)1 . ^ 

legislative powers of, 943 [Charter, cl. 44]. • 

Privy Council, whether an appeal lies to, from an order of/dej^osmg a Maharajah 
of a Native State, 269. 

transfer of suits and appeals from one High Court to another, 96, 97 [s. 25]. 
Gratuities to Government pensioners — 

exempt from attachment, 159 [s. 60 (1) (^)], 164. 

Grounds of objection In appeal — 

memorandum of appeal, to be stated m, 815 LO;*41, r. 1 (2)]. 

^ where not stated in, 816 [O. 41, r. 2]. 

Guardian ad litem — ^Sfee Minor. *Ne:ct fnend. 

abandonment of issue by, whether amounts to a comproyiise, 731. 
adjustment of decree by, without Court’s sanction, 549. 
affidavit in support of application for ajipointment of, 724 [O. 32, r. 3 (3)]. 
appomtment of, 724 [O. 32, r. (3)]. 

of, to endure for the whole of the litigation, 724. 
of, who may apply for, 724 [O. 32, r. 3 (2)]. 
compromise of suits by, leave of Court for, 729 [O. 32, r. 7]. 
consent, no person to be ai>pointed guardian without his, 727 [O. 32, r. 4 (3)]. 
costs inourred by officer of Court as, 727 [O. 32, r. 4 (4)]. 
death of, 735 [O. 32, r. 11]. 
decree againfct minor by fraud of, 726. 
fraud of, decree against minor by, 726. 
leave of Court for compromise of suit by, 729 [O. 32, r. 7] 

to receive money or moveable property on behalf of a minor, 728 


[O. 32, r. 6] 

married woman ao, 727 ^ 

minor, decree against, by fraud of, 726. 

defendant, where not represented by, 725, i2S [O. 32, r. 5], 
where subsUntially represented by, 725. 
leave of Ck)urt to receive money or moveable property on behalf of, 728. 


32. 


6 ], 


[O. 32, r. 6]. 

representation of minor by, 728 [O. 
title of suit against minor, 721. 

^ to bo used by, 724 [O. 32, r. 3]. ^ ^ 

notice of application for appointment of, to whom to be given, 724 [O. 32, r. 3 (4)]. 

of having, 721. * 

Court as, 727 [O. 32, r. 4 (4)]. 

removal of. 135 £0. 82, r. 11] 

^reprea^^:9f minor by, 728 [O. 32, r. 6]. 







Qaardiaii ad litem — contd. 

retirement of, 736 [O. 32, V, 11]. 

security, when guardian ad litem required to give, 728 £0. 32, r, 6 

service of summons in suits against minors, 726. 

tiitle of suit against a minor, 721. “ 

to be appointed by Court, 724 [O. 32, r. 3 {1)J. 

who may be appointed, 726 [O. 32, r. 4]. 

Q uard lanship — 

procedure provided in Code in regard to suits to apply to proceedings in, 809. 

Hearing ^ — See Evidence ; Issues. 

adjourn hearing, when Court may, 510 [O. 17, r. 1]. 

adjourned hearing, ]firocedure where parties fail to appear at, 60r^[O. 17, r. 2], 511 
appeal, hearing^ of ,,,830 -846 fo. 41, rr. 16 — 29]. 
disposal of special case, and, 783 [O. 36, r. 5]. 

suit at first hearing, 501, 502 [O. 15]. 
evidence, failure to produce, at adjourned, 51 1 [O. 17, r. 3], 612. 

at first, 502 [O. 15, r. 4]. 
first hearing, 501, 502 [O. 15]. 

interpleader suits, procedure at first hearing in, 780 [O. 35, r. 4]. 
pauper applicant, death of, pending hearing of application, 739. 

procedure at hearing of application for loave to sue, os, 742 [O 33, r. 7]. 
restoration of appeal head ex parley 833 [0.41,r.21]. 

subordinate Court, po^^er of High Court to stay further hearing of suit pending in, 
799. 

suit, hearing of, 513-619 [O. 18]. 

to be continued from day to-day, 610 [O. 17, r. 1]. , 

Heir — 

decree against a wrong person os heir, effect of, 149. 

^ execution against a Hindu or Mahomedan heir, 149. 

Hindu heir, and execution, 149. 

joinder of claims in suits by or against heirs, 378 [O. 2, r, 6], 

Mahomedan heir, and execution, 149. • 

suit by, to recover debt due to the deceased, and letters of administration, 426-427. 

Hlgrh Court — See Chartered High Courts. 

Hfg^h Courts Act — [p. 1006 et «eg.] — 

existing provisions applicable to Supreme Courts to apply to High Courts, 1008 
[Act, 8, llj. 

High Courts, constitution of, 1006 [Act, s. 2]. 

establishment of, in several Presidencies of India, 1005 [Act, s, 1]. 
other, in India, establishment of, 1010 [Act, s. 16]. 
interpretation of terms used in the Act, 1011 [Aet,B. 19], 

Judges of High Court, appointment of acting, 1006. 

from whom aqd how selected, 1005 [Aoi, s; 2], 

number of, not to exceed fifteen, 1006 2]. 

precedence of, 1006 [Act, s. 6]. 
provision for vacancy of office of, 1006 [Aol^s .7) 
salaries, pensionti, etc^, of, 1006 [Act, a. 

. tenure of office of, 1006 [Aot,e.,i3, 
who to be the first, 1006 [Act, 3^,^ 
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— conid, 

and powers of High Courts, 1007 [Act, s*. 9]. V' - 

exercise of, by single judges or Division Courts, power of High 
f > \ provide for, 1008 [Act, a. 13]. / ^ 

Letters Patent, High Courts to be established by, 1005 [A«t, s. 1], 

^ order made by a judge m excosss of jurisdiction delegated to him, 1008. 
proyieion aa to pending proceodimgs in abolished Courts, lOlfS [Act, a. 12]. 
subordinate Courts, High Court to su^ierintend and frame rules of practice 
; 100$ {Act, s. 15]. • 

superintendence, power of, by High Court, 1009. 

Supreme Courts and Sudder Courts, abolition of, 1007 [Aot,8. 8]. 

transfer of suit or appeal by High Court from one Court to another, I0d8 [Act, s . 15]. 


Hindu Law — 

ancestral property, liability of, for debts of father, 150 [s . 53]. 
attachment of stridhan ornaments, 164. 
benami purchase at court-sale, 186. 

compromise made by Hindu widow, how far binding on reversioners, 50. 

♦ of suit made by adult male member how far binding on minor, 732. 
oonsent'deoree against Hindu widow, how far binding on reversioners, 51 
decree against Hindu widow, liow far binding on reversioners, 50. 

made against Hindu widow on an award, how ^ar binding on reversion- 
ers, 50, 51 . ^ 

execution, and Hindu lieir, 148, 149. 

Hindu heir, and execution, 148, 149. 

Hindu widow, and joinder of claims for stridhan ornaments and share in husband’s 
estate, 379. ^ 

Hindus not governed by Hindu Wills Act, and representation before suit, 426. 
joinder of parties in suit to ^eco^ er ancestral property, 338. 

legal representative, who is, of a Hindu widow who dies x>onding suit to recover 

property belonging to her deceased husband, 664, 
• of a reversioner who dies pending suit for declaration 

that an alleged adoption is invalid, 664, 665. 
letters of administration, when necessary before institution of suit by Hindu heir, 

426. 

manager of joint Hindu family and receipt of property on behalf of minor, 728, 729. 

how far, is an agent for purposes of jurisdiction, 81. 
* minor, receipt of property on bt-half of, by manager of joint Hindu family, 729. 
where, is a member of a joint Hindu family, and compromise, 732 . 
mortgage of joint Hindu family property, and parties to suit, 755. 
property in hands of Hindu son liable for father’s debts, 150 [s. 53]. , 
right of Hindu widow to reside in her husband’s house cannot bo attached, 161 . 
suoo^ion oertificate,.when necessary, in suits by Hindu heirs, 420. 
stridhan ornaments and, attachment, 104. 


Hindu Wills Act— 

Hindus notSttbieot to provisions of, mid representatimi, 426. , 

proha^^g wcessaiy under, before passing of decree, 425, A26. 



1230 




Hundisx** 

attachment, liable to, 158 [s. 60 (1)]. 

deposit of, with officer of Court, in eummory suits, 787 [O. 37, U;- 

joinder of parties liable on same, 345 [O. 1, r. 6], i ^ ^ 

rsummary suits on, institution of, 784 [O. 37, r.^ 2], See Summa^ Suttiis.. 

Husband — e> ^ 

execution against, of decree passed against wife, 671 [O. 22, r, 7 (2)], . 

injunction against person preventing wife from returning to her huabapd, 678. 
of married executrix, trustee, or administratrix not necessary party to suit by or 
against her, 721 [O. 31, r. 3]. 

* 

Illustrations — c 

in an Act not tp cojitrol plain meaning of the section, 2. 


Immoveable Proi>erty — 


attachment, liable to, 158 [s. 60 (1)]. 

of, 606 [O. 21, r. 54]. 

commission to make partition of, 703 [O. 26, r. 13]. 
oounterolaim and, suit for recovery of, 377. 
decree for recovery of, 524 [O. 20, r. 9]. ^ 

in suit for partition of, 535 [O. 20, r. 18]. 
definition of, 78. ^ 

delivery of possession in execution. See Possessiop. 
dispossession of, by purchaser in execution, 656 [O. 21, r, 100]. 
by order of Collector, 657, 

distribution of assets when immoveable property sold in execution of decree directing 
Its sale, 192, 193 [s. 73 (1) (c)]. 
easement, transfer of, is a transfer of interest in, 176. 
equity of redemption is, for purposes of attachment, 606. ^ 

execution of decree for delivery of building or enclosure, 683 £0. 21, r. 35 (3)]. 

of, in possession of tenant, 586 [O. 21, r, 36]. 

, of possession of, 583 [O. 21, r. 35 ( 1 )]. 
for joint-possession of, 683 [O. 21, r. 36 (2)]J.^ 

where lands situated in more than one j uriscUotion, 650 [O. 21- 
r. 3]. 


joinder of claims for recovery both of moveable and, 370, 377. 

in suits for recovery of, 376 [O. 2, r. 4]. 
several claims, all for recovery of, 370. 
jurisdiction, possession of immoveable property in foreign country, and, 70. 

execution of decree where lands situated in more one, ^550 [O. 21, 


. r.3]. 

in suits relating to immoveable property, 76, 77 - l6l. 

situate in difierent, suit for immoveable property 
particulars to be specified in applioatioii for attaebment^of, r, 13] 

partition of, decree in suit for, 636 [O. 20, r. 18]. . ;>% 

estate or separate possession of a 54]. 

plaint In suit for recovery of, 426 [O. 7, r. 3]. ; ; 

possession, vJeUvery of, in execution., See ^ 

possession of immoveable probity in foreign 
pre-emption, rigb^of, can only be exercised in ^ 
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H^perty— conirf. 

ioJl|( restitution of immoveable property sold in execution pendlAS 
decree for» 624 [O. 20, r. 9]. 

Bold in execution, pending appeal to Privy Council, 866. * 

©xeoution, 628-654 [O. «21, rr. 82-96]. See Sale, 
g , and purchtiser’s title, 178 [a. 65], * 

^ servto^" of summons on agent in cha^e, m suits for, 386 [O. 5, r. 14]. 

^ SmallJ'Oaujaes Court, immoveable property of witness not to be^ attached by, 606 
[O. '16, r. 10, proviso]. 

A stay of sal© of, pendmg appeal, 823 [O. 41, r. 6 (2)]. 
suits fpr determination of any right to or int-crest in, and iurisdiction, 7 (>[ 8 . 16 (d)]. 
immdVeable property, and jurisdiction, 76 [s. 16]. * 
land, within the meaning of cl. 12 of the Charter, 1035-^037. 
partition of estate or for separate possession of a share, 151 [s. 54]. 

moveable and immoveable property, the latter being situated 
outside jurisdiction of Chartered High Court, 1037, 1038. 
Teoovery of, what are, within meaning of O. 2, r. 4, p. 376. 
suits relating to several immoveable x^roperties one of which is situated within juris- 
diction of a Chartered High Court, 1038. 
relltting to immoveable property situate m different jurisdictions, 82 [s. 17]. 
witness, immoveable propert^^of, not to bo attached by Small Causes Courts, 506 
[O. 16, r. 10, proviso]. 

Impounding— ' , 

doouments, of, 494 [O. 13, r. 8]. 

moveable property, of, pending appeal to Privy C<»uncil, 802 [O. 45, r. 13 (2) (a)]. 


Imprisonment — See Arrest and Detention. 

1 nfant — See Minor. 

1 nformation: — • 

Advocate-General, power of, to exhibit, 208 [s. 79 (2)], 209. 

Inherent powers — 

of Courts^ 323 [a. 151]. 

of Chartered High Courts to stay proceedings m another Court, 797, 798. 


Injunction — 

compensation where undertaking given by plamtitTs counsel, 244. 

where injunction wrongfully obtained, 241 [s. 95]. 
corporation, against, how may be enforced, 578 [O. 21, r. 32 (2)], 803 [O. 39, r. 5]. 

disobedience of decree for, 579 [0. 21, r. 32 (5)]. 

execution of decree granting, 131 [Case 6], 137 [s, 48 (1)], 147. 

inherent power of Chartered High Court to restrain by, a party from^ proceedmg 
, with a suit in another Court, 798, 


land^ does notion with, 131 [Case 6]. 

^ legal representative, injunction in suits for light and air bind^g 1^* 
li^ht and air. iniujiotion m suits for. bmdmg on legal ^pr^entative, 147. 
limitation, aaid el^ution of decree granting, 137 [s. 48 ( )]. „ 

i restraining, from receiving mcome of mortgaged property,^ 

Mir..--' 
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Injunction — contd. 

notice, whether necessary, whore suit against public ofifioer is one for^ 
perpetual, regulated by as. 55-57 of Specific Relief Act, 795. ; ' 

public nuisance, in suits respecting, 222 [s. 91], ' 

• public officer, whether notice necessary where suit against, is one for 213. 

special provisions for enforcing decree for, 57^ [O. 21, r. 32 (5)], J 

Specific Relief Act, perpetual injunctions regulated by ss. 55 — ^7 of; 
temporary . — See sub-head “Temporary injunction.” 

wife, when prevented by third party from*teturning to her husband, and jiijunotion, 
578. 

wilful failure to obey, what amounts to, 680. 

TempOE^ary injunction — i24l [a. 91] ; 796-803 [O. 39, rr, 1-5]. • 

appeal from order^diachargfhg, varying or setting aside an injunction, 803. 

granting or refusing, 797. 
appellate Court, power of, to grant, 796. 

Chartered High Court, power of, to stay further hearing of a suit pending in a 

subordinate Court, 799. 
to restrain a party from proceeding with a suit 
in another Court, 797, 798. 

contract, to restrain breach of*, principles governing, 800-802. ^ 

party from coramittmg bj;each of, 799 [O. 39, r. 2], 
corporation, injunction to, binding on its officers, 803 [O, 39, r. 6]. 
disobedience of order granting injunction, 800 [O. 39, r, 2 (3)]. 
duration of, 796. 
effect of, 796. 

granted, when, 795 fO. 39, r. 1]. 
granting of, discretionary, 795, 796. 

injury, to restrain party from committing, 799 [O. 39, r.,,2]. 

jail, whether Court can commit a party to, of its own motion, for disobedience of 
order for, 802. 
mandatory injunction, 802. 

Native State, British Indian Court has no power to restrain a partjf from proceeding 
with a suit in a Court, of, 798. ^ 

notice to opposite party before granting injunction, 803 [O. 39, r. 3]. , 

order for, may be discharged, varied, or sot aside, 803 [O. 39, r, 

perpetual injunction, temporary injunction not to be granted if pleadings show 
that the case is not one for, 801, 
principles governing temporary injunctions, 795, 796. ; 

probate proceedings, whether injunction can be granted in, 799. 

property in danger of being wrongfully sold in execution of decree/ and, 796 [O. 39, 
r. l(a)],797. ‘ 7 

receiver, ^tinction between temporary injunction and appointmapt of, 809. 
restraining party from proceeding with suit in another Court, 797,:798. 
revision of order made by lower appellate Court on application for» 797. 
subordinate Court, power of Chartered High Courts to Stay suits j^nding in, 799. 
specific performance, temporary injunction not to be giant^. |f ’^leadings show 
the case is not one for, 801. ^ 

administrafton suits, how far provisions of liSl, 

appeal to Privy t^unoil, rigi^t of, under 
appellant, insolvent, and security for costs 
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judgment, effect of vesting order on, 177, 178. 
judgment, effect of veatmg order on, 793. 

with respect to Insolvency Courts, 1049 [Charter, cl, 18J. * 
l^tshdBBful defendant when suit continued by Official Assignee, 072. 
plaintiff prior to insolvency, 672. • 

of secured, under Insolvency Acts, 531. 
ienda^Vdlwolveiioy of, pendmg suit, atnd joinder of Official Assignee, 675. 

I ' \ procedure on, 072. * 

ju^gmeut Wtered up under 8. 86 of Insolvent Debtors Act, how far a money- 
decree, 203. * 


mortgage^, insolv^oy of, and passmg of personal decree, 770 # 

^ Official A^jeignee, joinder of, on insolvency of defendarft pending suit, 675. 
party, Official Assignee whether necessar 3 % in suit against insolvent, *675. 

receiver in insolvency of mortgagor or mortgagee whether necessary, to 
si:^ts on mortgage, 762. 

plaintiff, wh6n insolvency of, bars suit, 671 [O. 22, r. 8]. 

insolvency of, and security for costs, 671 [O. 22, r. 8]. 
receiver in, of mortgagor or mortgagee, whether necessary party to suits on mort- 
gage, 762.^ 

rights created by a- 73 not affected by subaeq^uent insolvency, 205. 
security for costs of appeal and msoTvent appellant, 826, 827. 

onf insolvency of plaintiff, 671 [O. 22, r. 8]., 
set-off in insolvency prooeedin|8, 445. 

vesting order, effect of, on attachment after judgment, 177, 178. 

before judgment, 793. 


Inspection — 


affidavits, inspection of dofcdments referred to in, 480 [O. 11, r. 15J. 
appeal from oi^er for, 482. 

haulier’s books and other books of account, place for inspection of, 481 [O. 11, r. 


business books, furnishing verified copies of entries in, instead of inspection, 

483 [O. 11, r. 19]. 

confidential oommuikioatioiie, when protected from, 475. 
copies, right of inspecting party to take, 480. 

documents, of, other than those referred to in pleadings, particulars and affidavits, 
482 [O. 11, r* 18 (2)]. 

those redterred to in pleadings, 480 [O. 11, r. 15J. 
power of Court to order inspection of, 98 [s. 30 (ot)]. 
public official documents, when protected from, 476. 
which an adversary is entitled to inspect, 474. 


-inspection by whom may be taken, 481. 

ia^e, determination of, to decide upon right to inspection, 484 
;^nonL-ccmplianoe wi^h order for, 484 [O 11, r. 21J. 

/^hptio© topl?oduoe doo\im©nts for, 480 [O 11, r. 16], 481 [O. 11, r. 16]. 
r oi documents, 482 [ 0 . 11 ,r.l 8 ]. 

‘ r of^property which is subject-matter of suit, 803 [O. 39, r. 7], 804, 

hqtegraphfl, right hmpeoting parties to take, 480 . 

%ppoffitffig.v|ot?iilftpeotio^^ 481 [O. 11, r. 17]^ , 

referred to in, 480 [O. 11, r. 1*]. 
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Inspection* — contd. 

property, inspection of, by Court, 519 [O. 18, r. 18]. ^ 

, property which is subject-matter of suit, iaspection of, by Court, 803^O.v^9, r. 7], 
804. ’ Vf 

public official document when protected from, 476. 
time, appointing, for inspection, 481 [O. 11, r. 17]. 

Insurance — 

policy of, for benefit of wife and children, when attachable, 162, 163. 

c 

Instalments — 

decree may'direct payment by, 524 [O. 20, r. 11 (1)]. 
decree, order after, for payment by, 525 [O. 20, r. 1 1 (2)]. 
execution of decree payable by, 525. 
interest, rate of, when decree made payable by, 525. 

limitation, jieriod of, for application by judgment-debtor for payment by instal- 
ments, 525. 

Interest- 

awarded by Courts when, 99 [e. 34]. 

bill of exchange, when no rate of interest is spec\^ed in, 100. 
costs, on, 103 35 (3)]. 

where not allowed by Privy Council, 867. 
damdupat^ rule of, 102. 

how far applies when interest ^^ainied under mortgage, 102. 
where mortgagee in possession, 103. 

deposit in Court, interest not allowed to plaintiff after notice of, 692 [O. 24, r. 3]. 
foreclosure suit, interest in, 101, 102, 760, 

instalments, rate of interest when decree made payable by, 52^. 

Interest Act 32 of 1839, interest payable under, 100, ® 

jurisdiction, amount of interest how far affects, 114, ^ 

keeping down interest on incumbrances of property in certain cases 1001 [Sch. UI, 
para. 9 (3) (c) (i)J. 

limitation, and interest recoverable by way of damages in mortgage suits, 759, 760. 

mercantile usage, interest payable under, 100. 

mesne profits, interest as forming part of, 528. 

mortgage, interest in suits for enforcement of, 101, 102, 758-760 • 

when suit for interest due on a, bars subsequent suit for principal, 363. 
mortgage -deed, where there is no express provision in, for pt-yment of interest after 
due date, 759. 

penalty, when rate of interest agreed on is in the nature of, l<30 . 

plaintiff when entitled to, if there is no stipulation for payment of interest, 100, 

Privy Council, on costs where not allowed by, 807, . . > i 

whether interest could be added to prindp^^i^ valuipg ‘‘the amount 
of matter in dispute on appeal to,” \ 

proclamation of sale, liability for*mterost not oovete<lby,^j^^O. 21, r. 89 (3)]. 
promissory note, when no rate is specified in^ XOO 
rate of interest, when it is penal, 100, 
in Mortgage suits, 
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■Wr^en deemed to have been, 99 [s 34 (2)] 
reffittittofe, interest payable by wa;^ of, 310 [e. 144 (1)]. 
reyeS^a^lnf decree, order for payment^ of interest on, 310 [s. 144 (1)1 
su^, ^terest prior to date of, 100. % 

summary suit, no interest allowed in, unless specified in note or bill, 
va^ati^to'of decree, order for payment (if interest on, 310 [s 144 (1)] 

Interlocutory orders — 


780 . 


appeal from, of High Courts, to Privy Council, 1059 [Chaiter, cl. 40] * 

of ot?iier Courts, 262 [s. 104], 852 [O. 43, j 1]. 

building, order authorising persons to enter into, 804 1 O 39, r ^7 (!•) (6)] 
immediate delivery of possession of certain lands, order for, 804 [O. 39, r. 9]. 

payment of money or delivery of moveables, order for, 805 [O 39, r. 10]. 
land, order authorising persons to enter upon, 804 [O 39, r 7(1) (6)] 
order for detention, preservation or inspection of .subjoct-mattor of suit 803 [O. 
39,r. 7(1)J. 

resjvdicata, and, 64, 66, 
revision, w3bn subject to, 284, 285 

sale, interim, of moveable property* subject to speedy decay, 803 [O 39, r 0], 
of securities where state of market requires such sale, 803 
trustee, order against, for deposit of moneys, etc , m Court, 5o6 [O 39, r. 10] 

• 

Interpleader — 219, 220 [s 88] ; 779-782 [O 35] 


admissions of parties, Court may adjudicate title to thing claimed on, 780 [O. 35, 
r. 4 (2)]. 

agents may not institute interpleader suits, 781 [O 35, r 5]. 
appeal from orders under O. 35, ir 3, 4 and 6, pp 780, 781, 782. 
charge for plaintiff’s costs, 782 [O 35, r 6]. 

Claimant other than, plaintiff, joinder of, as plaintiff, 781 [0 35, r 4 (3) (b)] 
costs in interpletider suits, 780 [0. 35, rr 3, 4], 782 , r. 6]. 

deposit of money or thing in dispute in (‘ourt, 779 [() 35, r 2] 
hearing, procedure*at first, 780 [O 35, r 4] 

non-appearance of claimant defendants in, interpleader suit, 781. 
plaint in interpleader suit, 779 [O. 35, r 1 ], 897 [Form No 40]. 
railway company, interpleader suit by, 782. 

stay of suit brought against plaintiif (stakoholdor), 780 [O 35, r 3] 
suit, interpleader, when may not bo instituted, 220 [s 88, proviso] 

' may be institiu^d, 219 [s. 88] 

tenants may not institute interpleader suits, 781 [O. 35, r. 5]. 
what is an interpleader suit, 220 

. Interpretation — , 

Act, of the, 1 — ^2, ^ 

illustrations not to control plain meaning of sections, 2 
law, effect of new interpretation of, on sale,»053 
' maiginal notes to.SCtotiOns not to be referred to for construing sections, d, 
'\retiosp€K5tive, in procedure are, 2. ^ * 

in S^^^j^^^^troliing Sections 2. ^ j 

£ Reasons, not to be referred to in interpreting the Code, 2, 
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Interrog:aCor(es — 464-485 [O. 11]. 

eulmisaions from opponent, to obtain, 465. , . 

affidavit in answer, 472 [O. 11, r. 8]. 

< exceptions to, 472 [O. Id, r. 10]. 

agent or servant, answers as to matters done by, of party interrogates^ 
allowed, what in^rrogatories may be, 466. 

may not be, 467. 

amendment of answers to, 330. <). 

answers whfen not sufficient, 472, 473 [O. 11, r. 11]. 

bond fide, interrogatories not exhibited, 470 [O. 11, r. 61, 

confidential communications between party and his legal advisers, 467. ' 

consequence of failure to answer, 484 [O. 11, r. 21]. ^ 

corporation, where party be interrogated is, 469 [O. 11, r. 5]. 

costs of, 469^ [O! 11, r. 3]. 

cross-examination, distinguished from, 468. 

defamation, action for, and, 471. 

defendant may administer interrogatories to co-defendant, 468. 
discovery by, 464, 465 [O. 11, r. 1]. 

ejectment suit and interrogatories, 466. ^ 

evidence, party not to interrogate about adversary's, 467. 

usiiig answers to interrogatories in evidence at trial, 484 [0.^1, r. 22]. 
fishing, 471. * 

form of, 469 [O. 11^ r. 4], 915. 

of affidavit in answer, 472 [O. 11, r. 9], 916. 
irrelevant, 466 [O. 11, r. 1, proviso]. * 

issues, framing of, from answers to, 498 [O. 14, r. 3 (6)]. 

leave of Court, can be delivered only by, 464 [O. 11, r. 1], 468, 469 [O* 11, r, 2], 

lunatic, where opposite party is, 468, 486 [O, 11, r. 23], 

minor, where opposite party is, 468, 485 [O. 11, r. 23 J. 

not material at the stage they are delivered, 470 [O. 11, r. 6], 471. 

objection to answer, 469. 

order to answer, or answer further, 472, 473 [O. 11, r. 11]. e 

names of persons relating to, 467. c 

pleadings, distinguished from, 468. 

power of Court to order delivery and answering of, 98 [s. 30 (a)*], 
privilege, where party claims, 473. ^ 

public interests, interrogatories involving disclosures injutiouB to, 467. 
scandalous or irrelevant, 470 [O. 11, r. 6], 

set of interrogatories, only one allowed, 406 [O, 11, r. 1, proviso], 
setting aside of, when exhibited unreasonably or vexatiously, 4Tl £0. 11, r. 7], 
striking out prolix, unnecessary or scandalous interrogatories* 471- [O. 11^ r. 7]. 
submitting of interrogatories to Court before delivery, 46$ £0* 2]. 

time for delivery of, 467. 

within which application for setting a^ii^ or 471: 

• 11, r. 7]. , 

wagering, in cases where defence of, is set 47L. , 
witness, cannot be administered to, 468. ^ 

investigation < local) — 

oommls^n for, 701, 702 [O. 26, rr.^, 10], ^ // / - / 

Investigations of claims and objectloo »abh’ 
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^itogulanty afEeoting jurisdiction, 253 [s. 99], 

merits of case, 253 [s, 99]. 

A' ^ orders may be made a ground of objection in, 264 [s. 105 (IVl* 

l^ll^.prpperty. irregularity in, 636 [O. 21, r. 90], 640 

property, in publishing and conducting sale of, 636 [O. 21, r. 90]. 
Material Irregularity in eonductmg Sale. 

I ^-Pply^ set aside sale of, on ground of irregularity 

^ ^ or fraud, 637. 

in^taUG^ of error, defect or irregularity not affecting merits, 254. 
ju^dio'tion, irregularity affectmg, and appeal, 253 [s. 99]. 
material irregulaiity, what is, 263. , 

merits of case, irregularity affecting, and appeal, 253 ^s. 99]. 
moveable property, irregularity m sale of, not to vitiate sale, 6^7 [f). 21, r. 78]. 
remand, irregularity may be a ground for, 838. 

revision, irregularity may be a ground for, if material, 283 [s. 115 (c)], 287. 
sale-oertiffoate, effect of, on irregularities, 653. 

sale of immoveable property, irregularity m publishing and conducting, 636 [O. 21, 
90], /S^eaiCMaterial Irregularity in conducting Sale, 
of movable property, irregularity in, not to vitmte sale, 627 [O. 21, r. 78]. 
second appeal, irregularity may bo a ground for, 256 [s, 100 (1) (c)]. 
setting aeide sale of immoveable property on ground of irregularity or fraud, who 
may ap|)ly for, 637. ^ 

Suits Valuation Act VII of 1887, s. 11, and irregularity affecting jurisdiction, 265. 
time within which application to set aside sale of immoveable property on ground 
of, should be made, 645. 


Issues — 495^501 [O. 14]— 


abandon, power of pleader to, 12. 

additional, power of Court to frame, 499 [O. 14, r. 5 (1)]. 

agreement to Stitte (questions of law or fact in form of, 500 [O. 14, r. 6], 

amend, power of Court to, 499 [0. 14, r. 5 (1)]. 

appeal from order referring issues for trial to lower Court, 842. 

refusing to frame an issue, 499. 
burden of proof, 514 [O. 18, r. 31. 

Court to frame issues, 495 [0. 14, r. 1 (5)]. 

decision on eadj issue, when Court to state, 522 [0. 20, r. 5]. 

defence, where defendant at first hearing of suit makes no, 496 [O. 14, r. 1 (6)]. 
delegation of power by Court to commissioner to try material issue, not allowed, 70 
documents examination of, before framing issues, 499 [O. 14, r. 4]. 
evidence, where ease disclosed in, is different from that disclosed in plaint^ 498. 
•examination of documents before framing issues, 499 [O. 14, r. 4]. 

jc^artiea in order to frame issues, 495 [O. 14, r, 1 (5)]. 

before framing issues, 499 [O. 14, r. 4], 
fact, what is an ij^e^bf, 495 [O- 14, r. 1 (4)]. 

of iflsne^;^^5 [O. 14, r. 1]. 

;|taining of, by ap^QiAte Court, 841 [O. 41, r. 26]. 

Wardian ad tUenL^^pi^doiiment of issue by, Whether amounts to a compr<^ise, 781. 
Ckmrt. to refer issues of fact for trial to lower appeUate Court,1848. 


D^on^ 



W r«fer issues < 

of isaue to decide upon rigbt to, 484, 



1238 


INDEX. 


Issues — confrf. 

judgment, when one of several defendants not at issue witt» 

r, 2]. ' * ’ 'y . 

Court may pronoxmce, at once, if parties not at issue, 501. 

^ when Court may pronounce, oh* questions stated by agreemenfe^n form 

of issues, 507 [O. 14, r. 7]. 

jurisdiction, objection to, to be taken in ^certain oases at or befot^ ^tl^ment of^ 
issues, 90 [s. 21]. 

law, what is an issue of, 495 [O. 14, r. 1 J4)]. , ’ 

when" may Court try issues of, first, 498 [O. 14, r. 2], ^ 

material allegations in plaint denied in written statement, but no issue (tamed, 497. 

^ not denied in written statement, 497. 

materials from which issues may bo framed, 498 [O. 14, r. 3],^, 
may be of fact or of law,M:95 [O. 14, r. 1 (4)]. 

memorandum of objections to findings on issues referred to lower Court, 842 
[O. 41, r. 26]. 

minority, preliminary issue as to, 725. 
new issue, raised before High Courts, 842. 

next friend, abandonment of issue by, whether amounts to a compromise, 731. 

object of framing issues, 496. ^ 

objection to place of suing must be taken at or before settlement 90 [s. 21]. 

pleader, power of, to abandon issues, 12, 

pleadings, issues not to be inconsistent witfi, 498* 

preliminary issue ^ to minority, 725, 

procedure where parties are at issue, 501 [O. ^3* 

remand of case by consent for trial on issues not raised in appeal, 841. 

resettling of, by appellate Court, 841 [O. 41, r. 24]. 

res judicata and issue of fact, 46. 

of law, 46. 

of mixed law and fact, 46, 
findings on issues, and, 69, 60, 
right to begin when preliminary issue raised by — 

(1) defendant that suit does not lie, 614. 

(2) respondent that appeal does not lie, 614. «> 

second appeal, power of High Court to determine issues of fact in, 261 [s. 103]. 

strike out issues, power of Court to, 499 [O. 14, r. 6 (2)]. 

summons may be for settlement of, 384 [O. 5, r. 6]. 

witnesses, examination of, before framing issues, 499 [O. 14, r. 4]* 

wrong issue, where lower Court has framed a, 498. 

Jail — See Arrest and Detention : Imprisonment. 

service on defendant in, 391 [O. 6, r. 24]. 

Joinder-— ^ce Plaintiffs : Defendants : Causes of Action, 

(1) of plaintiffs — 

ancestral property, suit to recover, and, 338. 
appeal, misjoinder of plaintiffs, and, 263 [s. 99]. 

©lection, when plaintiffs may be put to, 339 [O. 1, 2]- 

joinder of plaintiffs, 333 [O. 1, r. 1]. 

joind^ of plaintiffs and causes of«-ction, 367 [0. 2, r, SJi 

^ having different interests in ^ 

judgment fo» one or more of the pleiintifls, 3^ 
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appeal, 253 [s. 99]. 

V*'® y^ ';^ objection as U^, when to be raised, 358 [O. 1, r. 13]. 
plaintiffs, 333 [O. 1, j*. l], 

and causes of action, 368-369. 

I ' suit not to bo defeated by reason of, 351 [O. 1, r. 9]. 

ipontjoirwler, objection as to, wlien^o be raised, 358 [O. 1, r. iS] 

*: "• of plaintiffs, 334. 

* suit not to be defeated reason of, 351 [O. 1, r 9]. 

numer^a plaintiffs having same interest, 347 [O. I, r. S]. 
objection as to misjoinder when to be raised, 358 [O. 1, r. 13]. 

non-joinder wlien to be raised, 358 [O. 1, r 13]. • 

procedure in oas® of misjoinder of plaintiffs and eauses of action, 308, 369. 
relief, whert right to, exists m the alternative, 339. * , ^ 

V in two or more persons severally, 338. 

when two or more persons are jointly entitled to the same, in respeel 
same transaction, 338, 339, 

separate trials, power of Court to order, wliere joinder of plaintiffs may ei 
or delay the trial, 339 [O. 1, r. 2], 
who may be joined as plaintiffs, 333 [C. 1, r. 1], 

(2) of defendants— 

appeal, misjoinder of defendants ^nd, 253 [s. 99]. 
bills of exchange, parties to, 346. 

oompajiy and its directors, in case of a false and fraudulent prosjiectus, 341 
contract, parties liable on satrve, 345 [O. 1, v. 6]. 

ejectment suit, when land claimed in ]><>Hs<‘H8ion of several defendants, 342 
joinder of defendants, 339 [O. 1, i 3]. 
joint wrong-doers, 342, 

judgment against one orimoro of the defendants, 345 [O. 1, r. 4 (6)]. 
misjoinder, and, appeal, 253 [s 99], 

objection as to, when to be raised, 351 [O. 1. r. 13]. 
of defendants, 333, 334. 

* and causes of action, 370, 371 

stii?i not to be defeated by reason of, 351 [O. 1, r. 9]. 
multifarious, suit^ held to be, 371, 372. 

not to be, 373, 374. 

negotiable instrument, parties liable on same, 345 [O. 1, r, 0]. 
non^joinder, objection as to, when to bo raised, 358 [O. 1, r. 13]. 
of defendants, 334. 

suit not to be defeated by reason of, .151 [O. 1, r. 9]. 
numerous defendeints having same interest, 347 [O. 1, r. 8]. 
objection as to misjoinder, when to be raised, 3o8 [O. 1, r. 13J. 

non-joinder, when to be raised, 35R [O. 1, r. 13]. 
plaintiff when in doubt from whom redress is to be sought, 3+0 fO. 1, y- U' 
relief claimed, every defendant need not be interested m the whole. 345 [O. 

when olaimed in the alternative, 343. 
who may be joined as defendants, 339 [O. 1, r. 3]. 

■ (5) ol causes of action — 367-37.5 [O. 2, r. 3]. „„o;r,at H 7 « ro *> r 61 

administrator, joinder of causes of action y ^ # 

appeal, misjoinj^pf causes of action ' fCharter cL I4'i * 

Charter, causes of action under, 1042 [Carter, ct 14.^ 


t of the 


mbarrass 


I, r, 5]. 
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Joinder — contd. 

(3) of causes of action — contd. ^ 

executor, joinder of causes of action by or against, 378 [O* 2, r. 5]. , 
heir, joinder of causes of action by or against, 378 [O. 2, r. 5]. 
immoTeable property, in suits for recovery ol, 375 [0. 2, r, 4]. 
joinder of causes of action, 367, 368 [O. 2, r. 3]. » 

misjoinder of plajjntiffs and causes of actioli, 368, 369. 

P- misjoinder of defendants and causes of aotioh, 370, 371. 
misjoinder of, objection as to, when to be jaised, 380 [0.2, r. 7]. 
res judicata^ and, joinder of new causes of action in subsequent suit, 67., 
separate trials of causes of action, 379 [O. 2, r. 6]. 

(4) of res^ndents — -832 [O. 41, r. 20]. 

(6) of trustees, executors and administrators o 

all to be joined as parties / bo xcept — 

(1) those 'outside British India: and 

(2) executors who have not proved their testator’s will, 720 [O. 31, r, 2], 
husband of married trustee, executrix of administratrix not to be joined as a 

party, 721 [O. 31, r. 3]. 

Joint — 

attachment of judgment-debtor’s share in joint property, application for, 656 
[O. 21, r. 13 (6)]. 

bid of co-sharer at sale of share in joint propel^ty, 631 [0.21, r. 88]. 
contract, liability on a joint, 346. . * 

on a joint and several, 346. 

decree-holder, application for execution by joint, 657 [0.21, r. 16]. 
execution, application for, by joint decree -holder, 667 [O. 21, r. 15]. 

of a joint decree by one of several decree -holders most 
be for execution of 7vhole decree, 667. 
liability in, of ancestral proxierty, 160 [s. 6S]. ^ 

joint-decree, what is, 667 

mortgage, suits on, and joint Hindu family, 756, 756, 
owners of joint property, and abatement, 662. 
promisors, joint, 345 [O. 1, r. 6]. 

separate debt cannot be set-off against joint and several debt, 444, 
wrong-doers, joint, 342 . ^ 

Judg:e — 

amendment of memorandum of appeal to be signed by, 818 [O. 41^ r. 3 (3)], 
appeal not allowed from award made by a judge os arbitrator, O 83 . 
arbitrator, judge acting as, has no power to alter an award once nlade, 983 . 

judge may be made, by consent, 91. / 

arrest, exemption of judge from, 303 [s. 135]. 
dec!sion*where appeal is heard by two or more judges, 261 £s . 98]. 
definition of, 10 [e. 2 (8)]. ‘ 

dissepting from judgment of Court, 860 [O. 41, Tk 34]. , ' a , 

need not sign decree, 861 [O^ proviso}; 

evidence, power of judge to deal with, taken before anotli^ 618 [0* 18, r. 1^, 

when unable to make memorandum of, to for hi^ ii^ab^ty, 

518[0. 18,r. 14J. ' « ^ ^ 

execution*of document by, on failure of £0* r. 8^]?; 

exemption of, arrest, 303 [s, 186}^ - 
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J’udges, acting, appointment of, 1007. * 

declaration to be made by, 1030 [Charter, cl. 5]. ’ . ' 

from whom and how to be selected, 1005 [Charter Act, a, 
number of, Aot to exceed fifteen, 1005 [Charter Act, s. 2]^ . 
precedence of^ 1006 [Charter Act, s. 6]. ^ 

provision fo^ vacancy of office of, 1006 fCUmrtor Act, s. 7]^^ , 

salaries, pensions, etc., of, 1006 [Charter Act, s. 6]. 
tenure of office^of, 1006 [Charter Act, s. 4]. 
when equally divided, opinion of senior judg^i to jirevail, 10^6 
[Charter, cl. 36]. 

judges may be authorized to sit in any place or by way of circuit or special oom- 
missfon, 105 i [Charter, cl. 31]. • 

judge not to act in matter m which he has an intercut, 10. 
judgment written by predecessor, power of, to pronounce, 521 [f). 20, r. 2]. 
law, where judges hearing appeal differ on a pdint of, 251 [s. 98], 252 
memorandum when evidence not taken down by, 516 [O 18, r. 8] 
procedure where judge has vacated office before signing decree, 624 [O. 20. r 8]. 
public officer, is a, 13 [r. 2 (17) (a)], 
registration of documents by, 582 [0.21, r. 34 (6)]. 
review, afiplication for, and, 876 [O 47, r. 2]. • 

view by, 519. 


Judgment- 


act of State is not a, 66. • 

admissions, judgment on, 486 [O 12, r. 6], 487. 

amendment of, 326 [s. 152] 

arrest before judgment, 787 [0. 38, r. ]]. 

attachment ore jud^nont, 790 [0. 38, r. 5], 792 [ib.y r, 6]. 

award, judgment on, 979 [8ch. IT, para. 16]. 

case submitted for opinion of Court by parties, judgment in , 7 83 [O. 3(), r 5 (2)]. 

certified copy of, furnishing, 536 [O. 20, r. 20]. 

contents, dai^ ondsignature of, 522 [0. 20, r. 3], 846 [O. 41, r. 31]. 

contents of judgments of Courts invested with Small Cause Court powei's, 5^2, 

• Courts other than Small Cause Court-, 522 [O 20, r. 4 (2)]. 

Small Cause Courts, 522 [O 20, r. 4 (1)]. 
copy of, and decree in appeal, to bo furnished to parties, 851 [O. 41 , r 36] 
dead man, against, 123 [Case 4], 846. 
decree should conform with, 523 [O. 20, r, 6]. 


definition of, 10 [s. 2 (9)]. ^ 

effect of judgment not pronounced in Court, 621. 

evidence recorded by other judge or person, judgment upon, 

firm, judgment in suit against, 717. 

.fowign judgment pa«ed without jurisdiction and execution of decree, 119 
. find or oollueion, judgment obtained by, and res judicata, o8. 

in ptT$onam\ what is, 62. 

in- what is, ^ rm, - 4 - « 

\ .interlocutory, appeal to Privy council . m on 


are several pT 
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Judgment — contd. 

judgment” as used in cl 15 of the Charter, meaning of, 1043-1045^ \ -i? 

Native State, suit in a British Indian Court on a judgment of aCom^of,i^^7* 
orders, what, are judgments under ol. 15 of the Charter, 1046^ 104 7* ‘ 

predecessor, judgment written by judge’s, 621^[0. 20, r. 2]. . V 

‘preliminary and interlocutory judgments, instances of, 104^^* ’ 

probate, whether order granting, is a judgment, 1045. 

questions stated f>y agreement in form of issues, judgment on, 50110, 14, t.7]. ^ 
remand, whether order of, made by a single judge of High Court in seoqi^d appeal 
is a judgment, 840. 

res judicata, delivered by Court not competent to deliver it, and, 67. 
obtained by fraud or collusion, and 68. 

• of Revenue Court, and, 66. 

one judgment ^n two suits, and, 38. 

Revenue Coui;^:, of, and res judicata, 65. 

review, not to be altered or amended except under s. 152, or on, 326 {8.162], 522 
[0.20,r.3]. ^ 

Small Causes Court, contents of judgment of, 622 [O. 20, r. 4 (1)]. 
validity of, pronounced after conclusion of hearing, though after death of party, 
670 [O. 22, r. 6]. 

when and where to be pronounced, 99 [s. 33], 520 [0.20, r. 1]. 

Judg:ment-debtor — 


adjustment of decree ^ut of Court, 54140. 21, r. 2 (2)]. 

suit by judgment-debtor upon an uncgrtified, 646, 
agreement to give time to, .542. 
arrest of — See Arrest and Detention. 

arrest, when exempted from, under civil process, 303 [s . 136]. 

immediate, on passing of money-decree, 553 [O. ^1, r. 11 (1)J. 
attachment of moveable property not in possession of, 693 [O. 2lJ*r. 46] 
of share of judgment-debtor in moveables, 696 [O. 21, r. 47]. 
property liable to, 158 [s. 60]. 

release from, of property held in trust by judgment -debtor, 612. 
benami purchases at execution sales for benefit of, 186. 

certificate to judgment -debtor authorizing him to alienate attached property, 629 
[O. 21, r. 83 (2)] 

contribution, claim for, by one judgment-debtor against another, 128. 

suit for, by one judgment-debtor against another in respect of costs, 
108. 

death of, before satisfaction of decree, 145 [s. 50]. 
definition of, 10 [s. 2 (10)]. 

discharge of, pending application for stay of execution, 676 [0.21, r. 26 (2)]. 
document, failure of judgment-debtor to execute, 682 [O. 21, r. 34]." 
estopped ^rorn impeaching sale of immoveable property in execution, when, 644. 
examination of, as to his property, 689 [0. 21, r. 41]. . . ' . 

execution against, when he is a legal representative, 148 [6 ..6235 

resistance by judgment-debtor to delivery of pos8es8iOB^666 [0. 21, r. 98] 
simultaneous, against person and property, 671 { 
stay of, application for, 676 [0.21, r. 26], 820 [Q 
^ pending suit between decree-holder and 

exemption from^arrest under civil process, 303 [b. 136]i 


a 21, 1^21]. 

,676 11^1, r. 29]. 
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doou.iD. 0 iit or oudorso DogotifiLljlo instruDicut, {SS2 tO ♦ 

’^^thBT Official Assignee “ representative ’* of, 131 [Case 7]. 

^'aatisf act ion of decree by, 524 [O. 20, r. 111. 
execution ^.gainst, 148 [s. 52]. 

^ property of, liable to be seized in execution, 590. 

instrument, failure of Judgment-debtor to endorse, 582 [O. 21, r. S43* 
wben execution aiipli^d for by transferee of decree, 660 . 
dl^OoiblbB by, that property attached is not liable to attachment, 136. 

^signee whether “ representative ” of insolvent jud^ment-debtot, 

par^y, ueoessary, to suit by claimant whose claim is disallowed under O. 21, T, ol* 

p. 6 }^. ^ 

not necessary, to suit by decree-holder ^gainst whom an order is mad©' 

under O. 21, r. 60, p. 611. 

payment by, out of Court to one of several holders of a joint-decree, 668. 

of decree out of Court, may inform Court of, 541 [O. 21, r. 2 (2)1. 
postponement of sale to raise amount of decree, 628 [O. 21, r. 831- 
property liable to attachment, 158 [s. 60]. 
purchaser of judgment-debtor’s equity of redemption — 

(1) at a judicial sale, 130, 131 [Cgso 5]. 

(2) under a private sale, 130 [Case 41. 
receiver of future earnings of, 811. 

representative ” of, in execution propeedings, 130. 
reaistanoe by, to delivery^ of poBBCssion in execution, 655 tO. 21 , i . 
satisfaotion, application by judgment-debtor to certify, 641 [O. -1. r. .i 

of decree by instalments, 626 [O. 20, r. 1 Ij. 

sale, setting aside where judgment-debtor has no saleable interest 646 [0. 21, r. »l J. 
on deposit of judgment-debt, 6S1 [O. 21, r. 89]. 

formateriaHrregularityorfraud.636 [0.21, r. 90]. 

stay of execution, application for, 576 [O. 21, r. 26], 

pending suit between decree-holder and, 676 [O. -1 , r. zaj. 

salt against decree-holder, whether judgment-debtor can maintain.- ' 

(1) for'deolaration that decree was adjusted and for m)un^ion, , • 

2 £ sj Jde sale in eKceution. on ground that decree h^ l^en adiu«ted 644. 

(3) for damages for breach of contract represented by adjustment, 644, 646. 
suit by, upon an uncertified adjustment, 645. 

transfer Of money-decree to one of several J^^Smcnt-debtois 663, . 

transfer netKiewfc fife by judgment-debtor, o . j„v,for 14418 491 

t£nsferi of decree to hold subject to equity of judgment-debtor. 144 [s. 491. 
JarlsdlctlOfl-— See Jurisdiction of Chartered High Courts. 

ipquiese^ce of defendant residing outside, 8^ t® ' ^0 85. 

Sgtoement to submit to foreign jurisdiction, 

a^al, Irregularity uot afiecting jurisdiction and. 26.1 [s . 99]. 

a5wtratoT?here I judge has no jurisdmt.on, hut acts as, 91. 

arrest befp^ Judgment of ^^”^j j„rigdiction, 787 [0.38, r.l(o)l. 

(ly^who^ left oris a^u j^riadiotion. 787 [O. 38. r. 1 (a)]. 

i«iS2>^io£sTfCodS latingto execution, of pengm residing Outside- 
“'"^^iiotion, 304, 306 [s. 136]. 
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Jurisdfctton*--co7U(2. 

attachment before judgment of preperty outside jurisdiction, 

under provisions of Code not relating to exCcution^^ptOpi^SfSi^kte 
outside jurisdiction, 304, 305^8. 136]. 
business, carrying on, in foreign country through an agent, and, 70. 
cause of action, and jurisdiction, 84 [e. 20 (c)5, 86. 

in suits on contracts, and juHs diction, S6- ' , c 

joinders of causes of action and jurisdiction, 368 [Q. 2^ r, & (2)]. 
several, against earn© defendant, and, 375. 

Central Provinces, jurisdiction of Courts, 73. 

Chartered High Courts — See Jurisdiction of Chartered High Courts. 

Collector's, matters withm, and bar of jurisdiction of civil Courts, 189 []e- 70 (2)] 

-i commission to exahiine v^tnesses — 

(1) about toJLeajre jurisdiction, 698 [O. 26, r. 4 (1) (6)]. 

(2) residing beyond jurisdiction, 698 [O. 26, r. 4 (1) (a)]. 

(3) residing within jurisdiction, 696 [O. 26, r. 1], 697 [i6., r. 3]. 
oompensation for wrongful arrest, etc., and, 242 [s. 95, proviso], 
concurrent jurisdiction and res judicata y 63-57. 

consent of parties, and, 91. 

continuance of, of Court executing transferred decree, 118. 
contract, breach of, and place of suing, 87. 

corporation where deemed to carry on business,®84 [s. 20, Expln, IT], 
costs, want of jurisdiction no bar to power of Court to award, 103 [s . 35 (1)]» 
decree of foreign Court? passed without, 68. 

passed without, 91 . * 

defendant residing outside jurisdiction, and acquiescence 7-84, |]8. 20 (6)1- 
dismissal of suit for want of, and res judicata, 59. 
distinction between cl. 12 of the Charter and s. 20 of the Code, 89. 

District Courts, jurisdiction, of, 72, 73, * 

^ England, jurisdiction of Courts of, over British Indian subjects in British India, C9. 
error not affecting, and appeal, 253 [s. 99]. 
examination of witness about to leave, 518 [O. 18, r. 16 (I)]* 
executing Court cannot inquire as to jurisdiction of Court passing deqree, 562, 
execution of decree in case of foreign judgment passed without, 119. 

when lands situated in more than one, 650 [0. 21, r. 3]. 
exercise of, elsewhere than at the ordinary place of sitting of the High Court, 
1063-1054 [Charter, cl. 31], 

extraordinary, 1041 [Charter, ol. 13], 1064 [All., cl. 9]. ^ 

failure to exercise jurisdiction vested in Court, and revision, 282 {[s. li6 (6)], 
foreign country, carrying on business in, through an agent^ and, 70. " 
possession of immoveable property in, and> 70. 
foreign Court, extent of jurisdiction of, 68, 69. 

• protest against jurisdiction of, 69. 
submission to jurisdiction of, 69. 
foreign judgment, and presumption as to, 71 [ 3 . 14]. 

passed without jurisdiction, 66 [s. 13 («)% 
foreigners, non-resident, and, 90. , ^ 

carrying on business, withihr 10 4p* 

jurisdiction over, under <?!- 13 o| 1040* 
garnishee resf&ing outside, arid debt also payable 
High Courts, jurisdiction and powers of, 1007 
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Uyi llow far manager of joint, is an agent for the purposea of, 81. 

323 [e. 151]. 

of Court to decide’questions of, 324. 

|rr0^]pPUu^^»roise of, and revision, 283 [s. 115 (c)]. 

e^liiNity affecting jurisdiction qi Court and Suits Valuation Act, 255. 
olvil Courts of , 73. 
of Courts executing decides, 113-115. 
land, Btuia for, under cl. 12 of the Charter, 1036. 
leave of Court to sue, under s . 20 of the Code, p. 85. 

under cl. 12 of the Charter, 1036. 
material irregularity in exorcise of, and revision, 283 [s. 115 (a)]. 

Munsif’s Court, no jurisdiction to decide on title, 55. * 

Muneif, jurisdiction of, 73 

Native State, jurisdiction to entertain suits against subjects of, 90 
objection as to jurisdiction, when to be taken, 91, 92. 
ordinary jurisdiction of Chartered High Courts, meaning of, 1040. 
original and appellate jurisdiction of Courts explained, 72. 

Oudb, of civil Courts of, 73. 

overvalueAion and under-valuation of suits, and,*74, 75. 
place of suing, objection as to, 9(J [s. 21]. 
pecuniary jurisdiction, limits of, 16 [s. 6]. 

principles regulaihng, 74. * 

plaint to contain facts showing Court has jurisdiction, 424 [0. 7, r. I (/)]. 

Presidency Small Cause Courts, of, 72. 

Probate Court, no jurisdiction to decide on title, 64. 
protest against jurisdiction of foreign Court, 69. 

Provincial Small Cause J^ourts, of, 73. 
relief in personam, and, 77 [s. 16, proviso]. 

relinquishment of part of claim to bring suit within, 359 [O. 2, r 2(1)]. 
residence, more than one, and jurisdiction, 80. 

resides,” meaning of, 80. 
res judicaia, concurrent jurisdiction and, 63-57. 

Coqrfc with a preferential jurisdiction, and, 56, 57. 
dismissal of suit for want of jurisdiction, and, 59. 
restitution of conjugal rights, suit for, and, 88, 1055-1056. 
review granted without jurisdiction, 880. 

revision, exercise of jurisdiction not vested in Court and, 282 [s. 116 (a)]. 

failure to exercise jurisdiction vested in Court and, 282 [8.116 (6)] 
material irregularity m exercise of, and, 283 [s. 116 (c)], 287-291. 
second appeal, when objection as to jurisdiction may be taken for the first t.me in, 

ser^^tofeunnnonswheredeJondantrosideswithin jurisdiction of another Court, 300 

fO 5 r 21^ 

submission to jurisdiction of foreign Court-, 69. 

. subordinate Judges, of, 73. 

■ ' suits against corporations, and, 84 ' 

I^oes and Chiefs, and, 217 [s. 86], 218. 

^edretary of State, and, 20 • 

»e to recover mortgage debt, 78. • 

f i^d for recovery of unpaid puiOhase monef, 78. 
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Jurisdiction — corUd, 

suite for arrears of rent, 78'. 

oompensation for wrong to person or moveables, 83 [s. 19]. 
deolaration of plaintiff’s right to rent, and, 78. * , 

immoveable property situate in diff^ent jurisdictions, 82 [s* 17] « ' 
infringem^t of easements, 78. ♦ , 

injunction restraining judgment-creditor from executing decree phtaiiffed 
by fraud against property of judgment-debtor in another Coui^tt^i^d, 89. 
land, and jurisdiction under cl 12 of the Charter, 89. 
nuisance, t's. 

partition of property situated in different jurisdictions, 82. 
restitution *of conjugal rights. 88, 1056-1056 ^ 

share saJe-proceeSs of land already realized, 78. 
trespass, 78i 

wrong to land, 76 [s 16 (e)1 

immoveable property, relating to, 76 [s. 17], 82, [a. 161, 83 [s. 181. 
in personam, 79, 
on contracts, 84 [s. 20]. 

other than those for “ land,” and jurisdiction under cl. 12 of the Charter, 89. 
relating to immoveable property. 76 [s. 16], 82 [s. 17], 83 [s. 18]. 
to set aside decree obtamed by fraud, and pip.ce of suing, 88, 89. 

sale in execution of decree obtained by fraud and place of suing, 88. 
where local limits <of jurisdiction of Courts, are uncertain, 83 [s. 18]. 
temporary residence of defendant, and cause of actioiv, 84 fs. 20, Expl. 1], 85. 
transfer of suits, and, 96. 

undervaluation of claim, and objection as to jurisdiction, 91. 
valuation for determining jurisdiction of appellate Court, 246. 
of suits, and jurisdiction, 74-76, t 

for removal of Karnawan, 76. 
for restitution of conjugal rights, 76. 
to set aside an adoption, 76. 

where subject matter of suit docs not admit of Taluation, 75. 
waiver of plea to jurisdiction, 92. 

witness, commission to examine, about to leave, 698 [O 26. r. 4^(i) (6)]. 

residing bv^yond, 698 [O. 2^^, r 4 (1) (a)], 
residng within, 696 [O. 26, r. 1], 697 [th , r. 3]. 
examination ibf, about to leave jurisdiction of Court, 518 [O. 18, r. 16 (I)]. 


Jurisdictfon of Chartered High Courts — * 


Admiralty and Vice-admiralty, 1054, 1055 [Charter, ols. 32, 33], 
appellate, as to appesdfl from oric iual suits, 1043 [Charter, ch 16], 

* from Courts in the xirovince, 1049 [Charter, ol. 16], 
civil, ordinary original, 89, 1034-1041 [Charter, ol. 12]. 
oriroinal, 1051*1053 [Charter, els, 22-30], 


^ .jexf^^rdinary original civil, 283, 1041 [Charter, ol. 13]. 

j criminal, 1061 [Charter, cL 24"], 

[/as to, 1049 [Charter, cl. 17J. 

^bf ^veral c^iuses of action. Court having original 
them, .1042 [Charter, ol. 14], , . 

of ordmary oHginal^ivil juri$dietion o|^ 
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Chartered High Co\xTts*--contd. > 

K^ fritp omivly 106^ [Chartt^.r, cl. 35]. 

otigirtfll civil jurifldiction as to 1034 [Char'^er. cl. 12]. 

* 'meaning of, 1040. 

and intestate, 1065 [Charter, el. 34]. 

Juitici?^ equity and good conscience — ^ 

^ where'ixb ajpecific provisior^ in the Code, Courts to act according to, 2 

T ' ^ ' * 

1* ^ 

Laches-^ 

> 

revision, and, 293. 


Land — 'S^ Immo'sjpable property. , 

attachment, liable to, in execution of decree, 158 [s.*00 (1)]. 
suits for, under cl. 12 of the Charter, 1035-1037. 


■tm. 


Land Acquisition Act — 

appeal to Privy Council from award of High Court on appeal from District Court 
under, 1068, 

award by Collector under, and costs, 106. 

Collector acting under s. 11 of, how far subordinate to High Court for purposes of 
revision, 286. ^ 

res judicata^ proceedings under, and, 38. 

Land revenue — * * 

neglect to pay, and delivery of iiossession to party who pays, 804 [O. 39, r. 9]. 


Landlord — 

interpleader suit by tenant against, 781 [O. 35, r. 6]. 

saving of rights of, 14*[s. 4 (2)]. , ^ 

special provisions for recovery of rent of agricultural land not affected by the Code, 

14 [9. 4 (2)]. 

Language — • 

English, recording evidence m, 306 [s. 138]. 
subordinate Courts, of, 305, 306 [s 1.17], 


l^aw — 




355 [O. 44, r. 1 


alteration of, and res judicata y 46 [Case (1)], 47. 
and review, 873. 

appeal from decree m pauper suits when decree contrary to law, 8. 

proviso]. * 

appeal to Privy Council, and question of, 27.. [s. llOj. 

arbitrator, and questions of law, 9|^0. , * 

Chartered High Courts, law to be administered by— cl. 191. 

in the exercise of ordinary original Cl VI juris ' 1050 rChaitor cl 20] 

extraordinary original civd jurisdiction, 1050 1 Charter, cl. zuj, 

appellate jurisdiction, 1050 [Charter, cl, 21]. 
court-sale, 'affect of new mlcrpretat.on of law on. 653. 
issue of, an^ rea jvAioatay 46, 47. 

what is, 305. rtc rn 1 4 . 21 * 

. to miy ■»““'* “ 
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Law— con^d 

•r 

pleadings to state facts, and not law, S96, 

^ pr^nmption of, and pleadings, 411 [O. 6, r. 13 J, 

Privy Council, appeal to, and question of law, 2^2 [s. HO]. 

^ference to r[igh Court on question of law, 867 [O. 46, r. IJ. 
rejection of plaint '^here suit barred by any laV, 433 [O. 7, r, 11 (c?)]» 
res <)udicata^ alteration of law and, 46 [ill, IJ, 
issue of law and, 46, 47. ^ 

review, alteration of law and, 873. • ' 

revision, ''erroneous decision of law, whether ground for interference in, 
second appeal, questions of law and, 255 [s. 100 (1) (a)]. ^ 

** usage having the force of law and, 255 [s. 100], 2|^S» 

.special or local, saving of, 1^[8. 4 (1)]. 
transfer of deorae by operation of law, what is, 661. 

c 

Leave of Court- 

appeal from order granting or refusing leave to appeal to Privy CounoiL 868. 
to Privy Council, leave to prefer, 268 [s. 109], 857 [O.^ 46, r. 3], 
urge grounds not taken in, leave to, 816 [O. 41, r. 2]. 

Charter, to institute suit under cl. 12 of the, 1035. 

does not cover amendfnents unless formal, 1038-1039. 
must be obtained before mstitution of qjiit, 1038. 
compromise by next-friend or guardian, leave for, 729 [0. 32, r. 7]. 
concise statement, to euKiend, so as to nlake it correspond with plaint, 431 [O. 7, r. 

9 (3)]. ^ 

decree-holder, leave to, to bid at sale, 623 [O. 21, r. 72]. 
directors, for imprisonment of, 678 [O. 21, r. 32 (2)]. 
disability, persons under, in cases of consent on behalf of, 319 [q* 147]. 
documents not produced when plaint filed, to adduce in evidence, 437 [O. 7, r. 18]. 
execution, leave to issue, in suits between co-partners, 718 fO. 30, r. 9], 
guardian, for compromise by, 729 [O. 32, r. 7]. 

husband, to execute against, decree obtained against wife, 671 [0. 22; r. 7 (2)]. 
interrogatories, to deliver, 464, 465 [O, 11, r, 1], 468, 469 [O, 11, i:. 
jurisdiction, to sue where all defendants do not reside within, 84 [sj 2) (^)], 85. 
minor, to receive money on behalf of, 728 [O. 32, r. 6]. ‘4, , 

to compromise suits by or against, 729 [O. 32, r. 7]. . 

where, elects to proceed with suit in his owfl name, 735 [O, ^i, Wl2 (2)]. 
next-friend, for compromise by, 729 [0. 32, r. 7]. 

numerous parties having same interest, leave to sue or be sued, 347 [0. 1, r. 8]. 
partner, to execute decree against, who has not been served an4 Jiot appeared, 
600 [O. 21, r. 60 (2)]. 
pauper, to appeal as, 864 [0. 44, r. 1]. 

to §ue as, 739 [0. ^3, r. 2]. 
pleader, for discharge of, 381 [O. 3, r. 4 (2)],. , a ^ 
pleadings, to amend, 416 [O. 6, r. 17]. 

• may be granted at any stag© of th^, 423. 

to present, subsequent to written st^t^njeht, 

Privy Council, appeal from order granting or refushigileaye to^^JiS^ to, 8^8 . a; 

application for leave to appeal > 

. to appeal to; 268 [$« 109], 867 [0* , , : / . 

whether order granting leave 150 
xe^lV6r» to instltutfi suit againi^ 807 tCaee 2]* . 
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^ j<^i^ claims with suit for, 375 fO. r. 4]. 
omit one of several, 359 [O. 2, r. 2 (3)]. 

order grantiug leave to appeal to Privy Council is open to, 275. - * , ' 
when held in precincts of Court-house, 621 [O. 21, r. 69 ( 1), provisqj^ 
«iit, to appear and defend in, 784 [O. 37, r. 2 (2)], 786 [O. 37, r. 3). 

%md^r obtaining, under O, 2, r. 2^p. 365. 

under O. 1, r. 8, p. 349. 

V under O. 2, r. 4, p.%377. 

^ under s. 20, 85. 

^ ' under cl. 12 of the Charter, 1038. 

transfer pending suit, to continue suit in case of, 674 fO. 22, r. 10]. * 

withdrawing euif^ith liberty to bring fresh suit, for, 677 [O. 23, r. 1 (2)]. 

I,.es:al maxims — 

eqtiity acts in personam, 79. 

l^eg:al representative — See Abatement. 

abatement, power of Court to add legal representative as a party after, 668. 
accounts, wwer of Court executing decree to compel legal representative to produce, 
146 [s. ^ (2)]. 

appellant, legal representative of, When to be brought on record. 663 
certificate of sale to, 661. ^ 

deaths, successive, of judgment-debtor and his, 147. 

debts of the deceased, when legal representative versonaVy liable for, 148, 149. 
decree against person to be a legal representative, 668, 669. 

defendant, legal representative of, when to be brought on record, 665 [O. 22, r. 4(1)]. 
definition of, 10 [s. 2 (11)] 

determination of questioif as to who is, 669 [O. 22, r. 5]. 
enforcement of decree passed against, 148 [s. 52]. 
execution, when decree passed against deceased, 145 [s. 50]. 

wh^n decree passed against legal representative, 148 [s, 52] 
ea; parte decree, application by legal representative to set aside, 458. 
extent of liability of, .in execution, 145 [s. 50 (2)]. 
heir, decree against a wrong pei'son as, 149. 

Hindu son* property in the hands of, liable for father’s debts, 160 [a. 53] 
reversioner, continuation of suit on death of, 664. 
widow, continuation of suit on death of, 664. 
injunction against, execution of decree for, 147. 
intermeddler With estate of deceased is a, 10. 

joint decree-holder, legal representative of, and execution, 557 [O. 21, r. 16]. 
notice where execution is applied against, 671 [O. 21, r. 22], 

objection by, Hiat property attached irf his own, 136. oo at 

partner, of deoeased, need not be joined in suit by or against firm, 716 [O. 30, r, 4]. 
party, power Osf Court to add legal representative as, after abatement, 668^ 

• parties* whetheifVU should l)e made, when there are two or more, 664. 
pauper, suit by legal representative of a deceased, 738, 

plaint in aoit 4^ £0. 7, r. 4]. * , v ro 90 

, appli^iilon by legal representatiye of, to be made a party, 662 fO. 22, 

,T. a-U)]. Av. 

of question as to, 670 
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Legislature- 

proceeding. of, in parsing “an Act are to be excluded from oon»der^#<^n 
oonstroing the Act, 2. 

Letter — 

substitution of, for summonB, 394 [O. 6, r. 3Q]. 

O v 0 

Letters of Administration — 

dismissal of suit for failure to produce, and res judicata, 59, 
when necessary, 426-427. 

Letter of Rjequest — 

for examination of Svitnesa ^ding outside British India, 206 [b.^ 7], 699 [O. 26, r, 6J 

Letters Patent-* ->Sfee Charter. 

Allahabad High Court, of, 1063-1067. 
apfieal under cl. 16 of, 246, 263. 

Calcutta, Bombay and Madras High Courts, of, 1028-1062. 

Lahore High Court, of, 1079-1086. 

Patna High Court, of, 10 68- 10“^ 8. i k-i 

provisions of former, inoonais^rent with present, to be void, 1068 [Ohs^rter, cL 45], 

' revocation of letters Patent of 1862, p. 1029 [Charter, cl. I].- 

Liability- 

joint and several, on contract, 345 [O. 4 , r. 6], 345. 
of joint tort-feasors, 342. o 

Lien — 

Govempient, and first charge for court-fees in pauper suits, 745, 
interpleader suit, lien of plaintiff in, 782 [O. 35, r. 6]. 
pleader, lien of, for costs, and set-off, 441 [O. 8, r. 6 (2)^. 

^ receiver, lien of, 812 

Limitation— ^ 

addition of parties, and, 352 [O. 1, r. 10 (6)], 364, 366. o 

party interested as respondent, and, 832. + 

Advocate-General, os against, in suits relating to public charities^ 24^. 
amendment of application for execution, 566. ^ ■■ 

appeal from decision rejecting memorandum of appeal on ground of, ^18. 

to Privy Council, application for leave to, to be made within '^hat time, 270. 
appeals and limitation, 816. _ ^ 

assignment of interest pending suit, application to be add^d or ^substituted as a 

party on, 677. , 

award made on a reference without intervention of Court, to file, 9W. 

award, application to set aside, 979. 

Collector, property in the management of, under s. 72, 

compensation for wrongful arrest, attachment pr irgunoti^^ 242, 243. 

oosts,°plea of limitation and question of, I06. •' 

cross-objections, dismissal of appeal on ground of hearing of, S35 . 

delivery of possession, application for, and, ,6l54. \ 

suit for, and, ^4* ' '' j ' 

dismissal Of appeal on ground of, whether a ! 

suit w barred by, and 
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of application for, and, 566, 
iMme of notice to show oanse against, and, 574. 

I V decree, and, 109, 119, 117. 

" Court of native state, and, 119. 

granting injufiotion, apd, 137 [s. 48 (1)]» 

: limit of time for, 137-144 [s. 48]. 

; time within whioh^uit to be filed in British India^on, 67. 

; iointVi^ution of decree passed ex paHe against one of the defendants* and, 462, 463. 

^ legal *;Opreeentative of deceased defendant, application to b#ing^on record, 066. 

P^^'bitiff, application to be made a pay^.y, 608. 
paemorandum o| appeal, when plea of limitation not taken 817. 
mesne profits and limitation, 529. • 

mortgagor, period of limitation for obtaining jiersonal decree* agS^inst, 709. 
newly added defendant, wlffen suit deemed to be instituted against. 352 TO 1 r 
10(5)]. ' ’ 

notice, issue of, to show cause agaiust execution, and, 574. 
pauper, period of limitation for leave to appeal as, 856. 
pauper, limitation where application for leave to sue as, — 

(IV is converted into suit by pajrment of fe^s, 743. 

(2) is grant^, 743. 

(3) is refused, 743. • 

plaint must show grounds of exemption frpm law of, 428 [J). 7, r. 6]. 
remand, for appeal from order of, 840. 

res judicata^ dismissal of suif as barred by limitation, and, 59. 
restitution, claims for, and, 315. 

return of purchase money, application for, and limitation, 650. 
review of judgment, for making application for, 880. 
sale certificate, applicatfon for, and limitation, 653. 
set aside, abatement of suit, application to, 673. 

ex parts decree, application to, 455. 

Oi^dor of dismissal for failure to furnish security for costs, application 
plaintiff to, 696. 

Sale of immoveable property on ground of fraud or irregularity, applica- 
tion tt>, 645. 

sale of immoveable property on ground of judgment-debtor having 
no saleable interest, application to, 646. 
s^le on deposit under O. 21, r. 89, application to, 635. 
aet-off of claim bsmred by limitation, 443. 

specially pleaded in defence, limitation must be, 437 [O. 8, r. 2], 
substitution of patties under O. 1, r. 10 (1), and 354. 
jsmt by deoreediOlder purchaser for possession of property sold to him*in execution 
of decree, and, 125 [Cose 5]. 

; to establiiai^ right to present possession, 668, ^ 

to set of immoveable property on ground of irregularity or fraud, 645. 

1 under Oj to" establish right to attached property, 614. 

. sw^Umary euit^ period of limitation for, 785. 

, ^ leave to defend, 785, 

lidn fl^ud limitatiou, 5841 • 

at of decree not to operate as a fresh starting point for, 648. 
^|i(fi^|>ermisflion to bring a frffih*euit, and, 682 [O. 23, r. 2]. 
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L.ls penden^^ 

assignment by either party pending suit, 674 [O. 22^ r. 103- 

Judgment debtor, and execution, 667 [Q, 21, r. 10 2 J, ! 
doctrine of, 676* r 

t^ocal Oovernmenty 

charities, suits relating to, and officers appointed by, 240 [s. 93], c 

personal appearance, power of Gk>vemmen%.to exempt persons from, 3CWS 1^33 {1)3- 
persons authbrized to act for, in judicial proceedings, 700 [O. 27, r. 23- ‘t 
recording of evidence in English, power of, to direct, 300 [s, 138], 
remission by, of postage and registration fee, 309 [s. 143]. 

rules as to sales of interests in land which cannot be valued, 187 [s, 67], ' ^ 

transfer of decree for execution by Collector, 187 [s. 70]. 
subordinate CoVrta, power of Government to declare what is to be the language of, 
306 [s. 137 (2)]. 

Local Law — 

lunatics, in suits by or against, 737 [O. 32, r. 16], . 
minors, in suits by or against, 737 [O. 32, r. 16], 
saving of, 14 [s, 4 (1)]. * 

Lunatic — 

• 

Chartered High Courts, jurisdiction of, as to, 1049 [Charter, cL 17]. 
compromise of suit by next-friend or guardian of, 72^ [O. 32, r. 7], 
consent of next-friend or guardian on behalf of, 319 [s. 147]. 
documents, affidavit of, and, 478, 486 [O. 11, r. 23]. 
interrogatories, affidavit in answer to, and, 408, 486 [O. 11, r. 23], 

Princes and Chiefs, provisions of the Code as to lunatics liot to apply to, 737 [O. 32, 

r. 16]. 

saving of local law relating to suits by or against, 737 [O. 32, r. 16]. 
suits by or against, procedure m, 736 [O. 32, r. 16], o 

*> 

iVl agist rate — 

*■ ■ 

exemption of, from arrest under civil process, 303 [s. 136 (1)]. , 

receiver api>ointed by, 808 [Case 7], 

receiver appointed by a civil Cotirt, Magistrate cannot interfere vritb,^^08 [Case 7], 

JVIahomedan Law — 

execution, Mahomedan heir and, 148, 149* 
mortgage^suit and Mahomedan co-heirs, 766, 
pre-emption under, 633. 

receiver where a Mahomedan executor is in posseasion, 809. 

• 

Maintenance—^ 

judgment-debtpr’s family, of, in certain oases, 100 jSol^ (a)], 

receiver, appointment of, under a decree for maintenano^ "'v 

res judicak/i decree for mali^tenanoe an^ 2 
right to future cSlajnteiuHuce not attaohabloj 
Unmsfisree of decree awarding idhintenimo^ 
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^ ®“*® *°>‘— 

^;ii{J(!yypab^;wh«'^ defendant claims privilege, 410. 

prosecution, 410. 
ikf of title, 410. * 

^ aa to in what capacity he is served, 716 [O. 30, r. 6]. 

I not f^^ppear thongh served, unless 1^ is a partner, 718 [O. 30, r. 7]. 

5 of bpHnoBS, and service of summons, 386 [O. 5, r. 13]. • 

[ oorpoyations, and sale of shares in execution, 627 [O. 21,‘f. 79 (3)]. 
joint Hindu family, and suits on mortgage, 765. ^ 

^ partnereiiip business, and service of summons in suits against firm, 713 [O. 30 
r. 3 (6)]. 


Mar£:lnal notes — 

not to be referred to for the purpose of construmg section, 2. 

Market value — 

commission to ascertain, of property, 701 [O. 26, r. 9]. 

Marriage— ^ 

of female party, and abatement,^ 671 [O. 22, r. 7]. 

Married executrix, administratrix, or trustee — 

husband of, not a necessary party to suit by or against her, *721 [O. 31, r. 3]. 

Master of ship — 

is agent of owner or charterer for service of summons, 386 [O. 5, r. 13 (2)]. 


Material irregularity in conducting sale — 

irregularity in publishing or conducting sale, 636 [O. 21, r. 90]. 
irregularity in attaching projiorty, 640. 

moveable property, of, not to vitiate sale, 627 [O. 21, r, 78]. 
omission to h-flSx copy of proclamation, 639. 

to appoint guardian ad litem in case of lunacy of defendant before sale 


639. ^ 

to have a drum beaten, 639. 

to issue fresh proclamation where sale adjourned for f^more than 

days, 639. 

to specify day and hour to which sale is adjourned, 039. 
to specify in proclamation particulars required by, O. 21, r. 60, 638 
to take deposit from purchaser at execution-sale, 639. 
proclams^tion, mis-statement of value of property in, 639. 
sale before expiration of period prescribed by, O, 21, r. 68, p. 639. 
saJe-certiAoate, cured by, 653. 


Mattciw. 

- afEeoting damages, and pleadings, 397. 

pi ftn tft t A in affidavits, and costs, 520 [O. 19, r. 3 (2)]. 
direo^y an<if^batantiaUy in issue actually, and res judicata, 30-38. 

r constijiuctively, and res judicata, 39-47. 

foandaloTt^ .pleadings, 412 [O. 6, r, 16]. 

412 [0. 6, r. 16]. 


Beven 
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Memorandum of appeal*^ 

oontents of^ 816 [O. 41, n 1 (2)]. 

ooi)y of decree and of judgment, to accompany, 816. 

cross -objections to be in the form of, 833 [O. 41,^,r. 22 (2)], 

^ defective vakalatnama, 816, 
form of, 816 [O. 41, r. 1]. « 

g^rounda of objecti^in not set forth in, 816 [O. 41, r. 2], 
to be stated in, 816. 

irregrilarity in orders may be made a gtounfi of objection in, 264 f 8. 106 (1)3* 
registry of, 826 [0. 41, r. 0]. - ^ ^ C 

rejection and amenSment of, 818 [O. 41, r. 3]. 

rejeotioiT' of, for not being duly presented, whether appealable, 8* 

on grcfund of sufficiency of sjtamp whether appe^Qablo# 8* ,, 
op gipund of nmitation, whether appealable, 8. \ l 

procedure on, 435. o 

return of, for amendment, whether appealable, 8. 

for being presented to proper Court, whether appealable, 8, 


Mesne profits — ^ 

appeal, and, 629. , 

attachment before determmation of, 590 [O. 21, t. 42]. 

attachment of right to sue for mesne prdfits,^l8i, 

claim for, may be joined with suit for r^overy of land, 376 [0. 2, r. 4J, 

commission to ascertam, 701 [O. 26, r. 9]. 

court-sale, right of purchaser at, to mesne profits, 18iS. 

death of defendant before determmation of amount of, 690. 

decree for possession and, 526-629 [O. 20, r. 12]. 

payment of, is a decree for payment of money, 201. 
definition of, 10 [s. 2 (12)], 528. 

execution, mesne profits subsequent to date of suit and jurisdiction in^ 114 [Rule 4]< 
form of decree for possession and, 627. « 

how calculated, 628. 

interest on mesne profits how calculated, 628. 
interest, where decree awards mesne profits but is silent about, 
limitation, and, 629. ? 

plaint, statement of approximate amount in, 426 [O. 7, r. 2]. " 

Privy CJounoil, how far mesne profits could be added, to volti^ of lAn^ip^oalotdatmg, 
the amount of matter in dispute on appeal to, 273. ‘ ,, 

purchaser 'pendente lite, how far liable for, 628. ^ ^ ^ 

reversal of decree, order for payment of mesne profits on; 

restitution of mesne profits on, 312 
restitution of, on reversal of decree, 312 [Oase 33^,866. / 

Small Oa\ise Court, how far suit for meane profits 
su?t for possession, whether bars subsequent Suit 
varia^on of decree, restitution of mesne profits on,^ 310 

■'«nK,r, „..-707.,08 to. Ml. \ V 

authprity to sue or defend, how given, 
commSiidipg offiobr, meaning of, 708 [O. JJS, 
oonntersi^ptmjB of oommanding office 
T08 £0. r. 1 <3)], - ■ ^ ‘ 
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obtain leave may authorize any ^raon to aue or defend 

9f;T. i<i)]. 

may act personally or appoint pleader, 708 [O. 28, r. 2], 
k person authorized to sue or defend, 708 [O. 28, r. 3]. 
soldiers, 393 [O. 6, r. 28]. 
who cannot obtain leave may authorize any peracA. to sue or defend foir 
CO. 28, r. 1 (1)], 

stipe^^cjs and gratuities allowed by GAremment to, attachment of, 159 [e. 50 
atdta'i^ or against, 707, 708 [O. 28]- 

►'1^nor*»-r7^il-737 fO. 32]. See Guardian ad litem. Next-friend. 

abandonment of issue, whether, is a compromise, 7^1. 
adjustment of decree by guardian without Court’s sane t ion,* 54S- 
affidavit of documents by next-friend or guardian, 478, 485 [O. 11, r. 23]. 
agreement by next-friend not to appeal, how far binding on mmor, 246. 

to be bound by oath under Indian Oath’s Act, 731. 
appointment of guardian ad litem to endure for the whole of the litigation, 724. 
arbitration, whether agreement to refer to, is a compromise, 731, 
attaohm^ipt, minor partner and, 599 [O. 21, r. 60*(1)], 601. 
bond, joint, by minor and adulj, 733. 

Chartered High Courts, Jurisdiction of, as to, 1049 [Charter, cl. 17]. 
compromise by ne?ii-friend or guardian, 729 [O. 32, r. 7], , 
decree, procedyre to set aside, 730. 

steps to bo taken before passing, 730. 
when binding on minor, 729, 730. 
of execution proceedmgs, 731. 

of suit by ^dult male members of a joint Hmdu family, 732. 
under a misapprehension of a rcaterial fact, 731. 
under authority of Court of IVards, 733. 
when deemed to be beneficial to minor, 729. 
consent of n^xt-friend given on behalf of, 319 [s. 147]. 
co-plaintiff, t36 [O. 32, r. 13]. 

costs incurred b^ ofiBcer of Court as guardian ad litem^ 727 [O. 32, r, 4 (4)]. 

liability of pleader for, whore suit instituted on behalf of minor without a 

next-friend, 723 [O. 32, r, 2 (1)], 723. 

decree for minor in suit instituted by him without a next-friend, effect of, 724. 
deffnition of^ 721, 

election by minor plaintiff on attammg majority, 735 [O. 32, r. 12]. 
estopped^ frpm minority, when, 722. 

exeoutiop. decree, time limit for, and minority, 144. 

' poraoc^edlhgs, compromise of, 731. , 

of ne^ftiend or guardian ad litem, decree against minor deUined by, 72«. 

■ , fresh Btdt, vhother, may be instituted when suit dismissed for non-appe^ranoo of 

, ' oiNCt-friend..4Q3. -roa rr» w 

■ mwtdiaa a<rii<^#fl^davit in support of appUoation for appomtment of, 724 [O. 32, 

'* ■' . , ■ , r. 3(3)]. 

Appointment^f new, 736 [O. 32, r. 11 (2)]. 

appointment of, to* endure for the whole of thajitigati^ 724. 
lOOiwent of person to be appointed as, 727 {O. 32, r. 4 (3)]. 
of, 736 [O. 32, r. llj, 
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Minor— oon^<£* 

guairdian ad liiem^ married woman 727. 

minor to be sued by, 724 [Q. 32, r. 3]*' 
removal of, 735 £0, 32, r* 11]. 
retirement of, 735 [O. 32/^ r, 11]. 

^rvice of summons on, 726. 

to be appointed by Court, 724 [O. 32, r. 3 (1)]. , ' , . - 

where min or defendant iSot represented by, 728 [O. t. 5]. 
where minor defendant substantially represented by; 725. 
who may apply for appointment of, 724 [O. 32, r. 3 (2)]. 

® may be appointed, 726 [O. 32, r. 4], . • 

Hindu family, confpromis^ of suit by adult members how fa^ bindin g^ on minor 
member, 73^ ^ 

Indian Oaths Aot, agreement to be bound by oath tinder, and, 731. 
interrogatories, affidavit in answer to, to be made by next-friend or guardian, 468, 
486 [O. 11, r. 23]. 

leave of Court for compromise of suit by or against min or, 729 [O. 32, r, 7], 730. 

to receive property under a decree on behalf of, 728 [O. 8?, r. 6], 
major, decree against, treatm^ him as, 722. 
married woman as guardian ad litenip 727, 

next friend, application for appointment of n^, 733 [O. 32, r. 8 (2)]. * 
consent of person to be added as, 352 [O. 1, r, 10 (3)]. 
decree fbr min or in suit instituted by him witfiout a, 724. 
liability of, for costs, 722. ® 

minor to sue by, 721 £0. 32, r. 1]. 
next friend, removal of, 733 [O 32, r. 9]. 

retirement of, 733 [O. 32, r. 8]. 

retiring, to give security for costs already fncurred, 733 £Q. 32, r. 8 (1)] 
stay of prooeedmgs on retirement, removal or death pf, 734 £0. 32, 

r. 10]. 

when interest of, adverse to interest of minor, 733 £p. r. 9]. 
when minor may sue without, 722, * . 

where next friend does not do his duty, 733 £0. 32, r, 9];^. 
who may act os, 726 [O. 32, r. 4]. * ^ 

notice of application for appointment of guardian ad liiemy 724 £0. 32, r. 3 (4)]. 

to have plaint taken off the file where sulit InstilJttted without- 
next-friend, 723 [O. 32, r. 2 (2)]. ^ 

to next-friend, when minor elects to proceed with suit i£t name, 735 

£0. 32, r. 12 (5)]. 

object of having next-friend or guardian ad litem, 721 . 

objection to authority of next-friend, 721. 

officer of Court as guardian ad litem, 727 [O. 32, r. 4 (4)]. 

costs incurred by, os guardian ad litem, 727 jO* 3^ (^)]* 

order ^aade in suit in which a minor is ooncemed, when dliic]ia^^,di<Tr^§ £0. 32, r. 5 (2)^, 
partner, and attachment, 599 £0. 21, r. 50 (1)], fiOl, 
and service of Summons, 726. 
pauper, 738. 

pleader. Utility of, for costs where ^it ^ 

next-friend, ’123 [O. 32, r. 2 (1)], 728. - . ' ' ■ ^ 

plaint to state fact of minority, 424 [O. 7, r. 1 
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provisions of the Code relating to minority do not apply 1»* 7^ 

j^g ^ !j ^ ^;yceipt of, on behalf of^minor under a decree, 728 [O. 32, r. 6]. : . 

5 of, by next-friend or guardian for suit, 728 [O. 32, r. 5]. • . ’ 

- r^"^pi^t|on of suit by minor co-plaintiti on attaining majority, 736 [O. 32, r. IS]# * 
i decree against minotr and, 52, • 

I sav^^ Of local law relating to suits by or against, 737 [O. 32, r. 16], 

' serv^ Of summons on guardian aS litem 
; on minor partner, 726, 

stay^of proceeding on retirement, removal or death of next-friend, 734 [O. 32, r. 10]* 
suit against an alleged minor who is not in fact a minor, 722. • 

by next-fnend to recover portion of a claim is^a bar tS fresh suit by minor to 
recover rest of claim, 367. • ^ 

on behalf of an allege(^minor who is not in fact a minor, 722. 
unreasonable or improper, 736 [O. 32, r. 14], 

when instituted without next-friend, plaint may bo taken oil the file, 723 [0» 
32, r. 2]. 

title of suit by or against, 721. 

when minor elects to proceed with suit on attaining majority, 73^5 
• [O. 32, r. 12 (3)]. 

withdrawal of suit by next-fri^fnd, effect of, 732, 


Miscellaneous proceedings— 

application of Code to, 307 [s, 141]. 

procedure provided in Code in regard to suits applies to proceedings in 

(1) guardianship, 309. 

(2) Indian Conjpanies Act, certain petitions under, 309. 

(3) probate matteirs, 309. 

(4) iteligious Endowments Act, applications under p. 18 of, 309. 
rea judicata, and, 58. 

Misjoinder — Ste Joinder. 


of plaintiffs— 333 1, r. 1]. 


and causes of action, 369. 

appeal, no ground for reversing decree in, 253 [s. 99], 369, 370. 
dismissal of suit for misjoinder of parties, and res judicata , 59. 
objection as to, when to be raised, 358 [O. 1 , r. 13]. 
suit not ^ be defeated by reason of, 351 [O. 1, r. 9]. 
wbat is, ^83* 


of defendant«;n^39 CO- 1 , r. 3]. 

and caused of action, 370. onf\ 

appeal, no ground for reversing decree in, 252 [s. 99], , 

multifarioij^e&e , 870 . 

objeoblon a^i to, -lylien to be raised, 3o8 [O. 1, r. 13^ 
rwJttdicaWa^miflaal of suit for misjoiader of parties, and, 69. 

; suit re®®®’’ 
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Misjoinder — cb-ntd.: 


of causes of action— 

appeal, no ground for reversing decree in, 253 [s; 99], 3^9* 3,7<)* '7 
, in suits by or against executors, administrato^rs, or heirs^ 378 {O 
c fcJr recovery of immoveable propert;^, 375 [O. 2, r. 4]# 

misjoinder of oatSjes of*aotion, 334, • 

of defendants and causes of action^ 334, 370-372, 
of plaintiffs and causes of actif>n, 358, 369- 

multif arioushess , 370, 372. 

objection as to, whSn to be raised, 380 [O. 2, r. 7], 
prooedux© m cases of, and plaintiffs, 369, 370. 

• and defendants, 372, 373. 
separate trials of causes of faction, 379 [O. 2, r. 6]. 

Misrepresentation — • 

particulars of, must be stated in pleadings, 401 [O, 6, r, 4], ' ^ - 

Mistake^ — 

in calculating the amount to be deposited under O, 21, r, 89, 631* / 

in instituting suit in name of "wrong plaintiff, 351 [O. 1, r. 10 ^1)]* * 

in judgments, decrees and orders, and amendment, 326 [s. 1521* 
of law, and rea judicata, 46. 

review, mistake apparfnt on face of record and, 872 [O. 47, r. 1 (1)]. 


Money — 

assets, rateable distribution of, and decree for payment of, 192 [s. 731- 
attachment, liable to, 154 [s. 60 (1)1- 

of decree foi payment of money, 603 [Of 2J, r, 631. ' 

orofis-olaims in suits for payment of, and execution, 570 [O. 21, r. 19b 
arose -decrees in suits for payment of, and execution, 567 [O* 2J., r. 
decree, conditional on payment of, 36. ’ 

execution, and cross claims in suit for payment of, 570 [O- 21, ti 191P mv 
and cross -decrees in suit for payment of, 567 ir.flSb J 

immediate, in case of money decree, 553 £0. 21, 11 

transfer of decree for payment of money, and, 560; 16], 


transfer of decree for payment of money to one , 
debtors and, 503- ^ ^ 

instalments, decree for payment of money by, 524, 526 £0* 20,^ vnim 
interest, decree for payment of money amd, 99 £s. 34b 
minor, receipt of money by next-friend or guardiap nhdeip 

mode of executing decrees for payment of, 677 
paying money under a decree, 640 £0. 
money payable' under a decree, what is, 641. / ^ v 

money ta-ieed by judgment- deb tor on hia proporiy*/i629>““^ 
notice, issue of, before arrest in execution of money 
I>ayment out of Court of money payable under 
plaint in suits for recovery of money* 426 [O. 7^ 

Privy Ooun<^, money payable under ordfer of* ' 

reidization of an attached money-decree; 6Q5, ^ 

•olieine fbr liquidaik^n of decree for paym^i of 


Judgment 


728 to. 82^ r. 


^2)* proyi»o]\ 

^ 3 - 
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pilots. in suit for money by female plaintiff, 693 [O. 25. r, 1 (3)]. 
for recovery of, 442. 

jfe|^ym©nt of money under order of CJourt, 315 [a. 146 (c)], 317. 
Ip^money-deoree, and execution, 660 [O. 21, r. 16], 

to one several judgment-debtors and execution, seft!* 
monoy-docree from rSortgageo, rights of, 778. * ; 

f to be attached m cBiae of money decree, 666 [O. 21 , r. 17, proviaoj* 

‘Vi .1 • 

^^aocoi^t; against mortgagor, 758. 

"adjustment of ijiortgage-decree out of Court, 542. 

‘^appeait ©ffeot of, on time fixed for payment, 762. ^ 

^ from order refusing to extend time for payment of mortgage money n 

' foreclosure suit, f63. 

from Older refusing to extend time for payment of mortgage money in 
redemption suit, 773. 

assignment of interest of mortgagee after preliminary decree, but before final decree , 
676 [Case 3], 

attachmej.t, continuance subject to mortgage^ 613 [O. 21, r. 62], 

equiiy of redemption to \>e attached like immoveable property, 606. 
mortgagee in possession, and, 614, 
of mortgage -debt, 694, ^ 

of mortgage-decree, 602 [O. 21, r. 53], 005. 

not necessary^ before sale in the case of a mortgage-decree, 807 
[Caae 1]. 

benamidar and suit on mortgage, 752. 

beneficiaries^ whether necessary parties to suits on mortgage brought by trust, 
762 . * 

aJtkBtteJB, mortgage of, 761. 

Charge, definition of, 779. 

proTisions respecting sale and redemption apply to, 779 [O. 34, r. 16]. 
claim for possession of mortgaged property may be joined with suit for foreclosure 
or redemption, 376 [O. 2, r. 4, proviso]. 
ooBtfi against pilisne mortgagee, 770. 

of mortgagee, 766 [O. 34, r. 2 (a)], 763 [t6., r. 4 (1)], 770 {ib., r. 7 (a)], 
of mortgagee^ provision for, subsequent to decree, 774 [O. 34, r. 10], 
ctosa-olaims and ois^ss-deorees in suits on mortgage, 571 [O. 21, r. 20]. 
ordsa-objeotionB, dismissal of appeal for uon-joinderj^of party in a mortgage suit 
< whether^ ^ bar to the hearing of, 836. 

rtdo of, and interest claimed under a mortgage, 102. 

47^'. * where mortgagee in possession, 103. 

Beooan A^fioulturtist Relief Act and sphtting of remedies by mortgagor, 367. 
decree, prelimiiiary, for foreclosure, 766 [O. 34, r. 2]. 
finals lor foreoloaure, 761 [O. 34, r. 3]. 
prelimi^yy, for sale, 763 [O. 34, r. 4]. 
finaV ipt 766 [0. 34, r. 6]. 
pr f»t1 for redemption, 770 [O. 34, r. 7]. 

' "^Jl^emption, 772 [O. 34, •r, 8]. 

\ due on mortgage, 768 [O. 34, n 6], , 

f iound due to mortgagee, ^73 [O. 34, r.*9]. 
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derivative title, pereons olaiming by, 762, 

disoharge of debt on passing of foreclosure decree, 762 [O* 34, r. 

decree in redemption suit, 772 £0. 
equity of redemption, to be attached like immoveable property, 600. 
persons interested in/ 762. 

estoppel of mortgSgor as to receipt of conside^tion, 768. 
foreclosure decree, disoharge of debt on passing of, 762 [O. 34, V. 3 (3)], 

enlargement of time itxed for payment in, 761 [0^34* ^ 

proviso], 763. 

final, 761 [O. 34, r. 3]. . 

• preliminary, 756 [O. 34, r. 2]. 

^hen m^y be passed in suit for redemption, 772 [O. 34^. r, 8 ( 2)]. 
Hindu family property, mortgage of, and parties, 766. 

injunction restraining mortgagor from receivmg inctote of mortgaged property, 767. 

insolvency of mortgagor, 770. 

intangible property, mortgage of, 761. 

interest in suits on mortgage, 101, 102, 768-760. 

subsequent to date fixed for payment, 760. 

where decree is for sale of mortgaged property, 102. / 

where none provided for in mortgage-deed after due date, 
limitation, and interest recoverable by way of flamages, 759. 

period of, for obtaining personal decree, 770. 

Mahomedan, co-heirs ^and suits relating to, 755. 

mesne mortgagee, right of, to redeem and foreclose, ^774 [O. 34, r. 11]. 
mort^a^e in possession, account against, 760. 
mortgage security, persons interested in, 761. 
moveables, mortgage of, 761. 

non -joinder of parties in suits on mortgage, 763. 

objection by third party to sale of mortgaged property under mortgag^-deoreo, 610 . 
Official Assignee, whether necessary party to suits on mortgage, 762. . 
parties, beneficiaries, in suits by trustees, 762. «> 

coparceners, in mortgages of joint Hindu family property, 765. 

Official Assignee, 762. 

prior mortgagee, 749 [O. 34, r. 1 Expln.], 761. 
persons claiming by paramount title, 760. 
to suits by mortgagee for personal decree, 760, 
by sub -mortgagee, 762. 

for foreolo|ure, redemption or sale, 749 [O. 34, r. 1]^ 
payment to persons interested in property sold, 776 [0.,34, r. I3j. 
personal decree against mortgagor for balance due after sale* 768 r. 6], 




770. 


limitation for, 770. 

*' not to be passed until after sale, 769- 

whether, can be passed against transferee from J 3 Q,o|>^agor, 
person^ having interest in mortgage security or right of redemp]fe 
principal and interest, 101, 768-760. V 

purchaser* s rights, where property bought subjeot to ^ ^ 

where mere notice of mortgage 613\ 

where purchase ma^le by one of 
, 136 . . 

realization of attached mortgaged-decree# 305^ 
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appointed of mortgaged property in suit for foreclosure or aale/siQ 
right of, what is, 758. 

application for sMe by mortgagor in, 773. 
decree for foreclosure in, 772 [O. 34, r. 8 (2)]. 
decree for sale in^^72 [O* 34, r. 8 (4)]. • 

discharge of debt on passing of final decree in, 772 [O 34 r 
8(3)]. . * ' ■ 

enlargement of time for payment, 772 [O. 34, r. 8 (4), proviso], 
final decree in, 772 [O. 34, r. 8]. • 

finality of decree in, 61, 62. ^ 

• preliminary decree in, 670 [O. 34, r. 7], 771. • 
res ju^cakit in suits on mortgage, 44, 65. • 

mortgagee suing on prior mortgage without mentioning his subsequent 
mortgage and, 45. 

suit by mortgagee holding several mortgages on same property and, 45. 
suit by mortgagor under s. 62 of Transfer of Property Act to recover 
possession of mortgaged property and, 45. 

' suits by prior and subsequent mortgagees and, 44. 
t suits for foreclosure, redemption and «ale and, 45. 
sale, application of proceeds on, ^75 [O. 34, r. 13]. 

decree for, in redemption suit, 772 [O, 34, r. 8 (4)]. 

^ effect of, under a mortgage decree, 767, • 

final decree in suit for, ^765 [O. 34, r. 5]. 
of property subject to prior mortgage, 774 [O. 34, r. 12]. 

' power to decree sale in foreclosure suit, 764 [O. 31, r. 4 (2)], 765. 
preliminary decree in suit for, 763 [O. 34, r. 4], 
suit for, 758. ^ 

when mortgagor entitled to have sale stopped, 767. 

when suit for, nece.ssary to bring mortgaged property to sale, 776 [O. 3? 

r. 14]. 

second mqrt^gee, rights of, in suit for sale by first mortgagee, 765. 
sub-mortgagee, 752, 761. 

successive puroh^ers at sales in execution of mortgage-decrees, 180. 
suit by mortgagee and splitting of remedies, 366. 

by subsequent mortgagee to recover balance of money realized by sale under 

a priormortgage, 204 . 

^ for interest due on a mortgage, when, bars subsequent suit for principal, 363. 
transferee of money decree from mortgagee, whether, can bring mortgaged property 
to sale in’hxeeutipn of decree, 778. 

;,what pass^ to purchaser on sale of mortgaged-property under a mortgage-decree, 

652* V 


Moveable proi^t^ty— 

attaclunent, i^ble to, 158 [s. 50 (1)]. 

attachment in possession of judgment-debtor, 6^ [O. , r. |. 

mqt In ludgment-debtor’s possession, 555 [O. 21, r. I*-], 593 [O. 

wjr; ^1* * • 

of judgment-debtor in moveable property^ 696 [O* 21, r. 47], 

^ and place of suing, 76 [s. 16 (/)]• 
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Mo^^able property-~ccmi<f. 

decree for delivery of, to stete amount of money to he paid il^ tfe 

[O. 20, r. 10]. . < r/'i 

partition of, 535 [0. 20, r. 18 (2)], ^ 

' specific moveables, and execution, 577 r« 3^1* r 

delivery of, order for, 805 [O. 39, R 10]. * 

deposit in Court <ft, order for, 805 [O. 39, r. 10]. 

. distraint, under, and place of suing, 76 [s. 16 (/)]. 
execution, decree for specific moveables, aid, 577 [O. 21. r. 31]. ■ 

sale of moveabks in, 625-628 [0,»21, rr. 74-80]. See 

^ where subject to speedy decay, 591 r. 43]. 

growing ♦^crop is, 11 [p* 2 (13)], ‘ 

impounding of, pending appeal to Privy Council,,862 [O. 45, r. If (2) (a)]., , 
interim sale of,,wh©re subject to speedy decay, 803 [O. 39, r. 6]. 

joinder of claims for recovery both of moveable and^immoveable property, 376, 377. 
minor, receipt of moveable property on behalf of, 728 [O. 32, r. 6]. 
partition of, decree for, 535 [O. 20, r. 18 (2)]. ^ 

Privy Council, impounding of moveable property, pending appeal to, 662 

r. 13 (2) (a)], 
rent accrued due is, 78. 

rent to accrue due is immovea'ble property, 78. 

sale of, in execution, 626-628 [O. 21, rr. 74-80> See Sale. 

where subject to speedy decay, 691 [O. 21, r. 

seizure of, in dwelling-house, 169 [s. 62]. 

suite for partition of moveable and immoveable pi^perty, the latter bemg wholly 
outside jurisdiction, 1037, 1038. 


Multifariousness— 

amendment of plaint when plaint defective for, 372. 
apjieal, no ground for reversing decree in, 253 [s. 99], 373. 
causes of action arising out of same transaction, and, 370. 
ifb multifariousness where there is only one cause of action, 373, 
procedure iu case of, 372. 

res judicata^ dismissal of suit for multifariousness and, 59. 
suits held to be multifarious, 371. 

not multifarious, 373, 374. 

suit when bad for, 370. 
what is, 334, 370- 


Munslff's Court — 

jurisdiction of, 73. 

Native 5tatr — See Chiefs (ruling) and Princes. 

British Indian Court has no power to reeteain a 
in Court of, 798. 

execution of decree of, in British India, 119 [e. 44]* ' ; k; 

and 

when British Courts may 
execution of decree, passed by British 
judgment 4 Court of Native State, suit 
subject of lJativ« §tate, suit against^ in 



witb a suit 
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M^hen to bo stated in pleadings, 403. 

I^'W to be, 396. 

^ ocoaeioned by gross begligence of, 808 [Case 4], 814 [O, 40, r. 3 (cZ)]^ 

Instrument — • ^ 

latta^i^d^t of, 601 [O. 21, r, 51]. 

debt not secured by,i593 [O. 21, r. 46 (1) (a)]. 

;JCourts to wbich summary prooeduBp on, applies, 784 [O. 37, r, IJ. * 



^definition of, 785. 

'execution of deoree for endorsement of, 582 [O. 21, r. 34]. 
. sal© Sf, in, 626 [O. 21, r. 76]. 
transfer of, in, 628 [0. 21, r. 80]. 
lost, suit on, 436 [O. 7, r. 1^. 
sal© of, in execution, 626 [0. 21, r 76]. 
summary spit on — jSee Summary suit 
transfer of, in execution, 628 [O 21, r. 80] 


Next Friend — iSee Minor. Guardian Zt7em. 

abandoni?ient of issue by, whether amounts to compromise, 731. 

^ agreement not to appeal, how fa4 binding on mmor, 246. 
appointment olnew, application for, 733^[0. 32, t. 8 (2)]. 
compromise by, 729 [0. 32, r. 7). * 

consent of, on behalf of perSons under disability, 319 [s. 147]. 
costs, liability of next-friend for, 722 
defendant cannot act as, 726 [0. 32, r. 4 (1)]. 
duty, where next-friend does not do his, 734. 
fraud of, decree againstVnmor by, 726. 
minor, decree against, by fraud of next- friend, 726 

decree for, in suit instituted by him without next-friend, 724. 

plair^tifi, and dismissal of suit for non- appearance of next-friend, 463. 

receipt by next-friend of property under a decree, 728 [O. 32, r. 6]. 

representation of, by next-friend, 728 [O. 32, r. 5]. 

to©ae by next-friend, 721 [O 32, r. 1] 

when interest of next-friend adverse to that of, 734. 

when may sue without next-friend, 722. 

notice of application for taking plaint off the file when suit instituted without, 
% 723 L0.32,r. 2 (2)]. 

to, when minor elects to roceed with suit in his own name, 735 [O. 32, r. 12 

^ object of having next-friend, 721. 
objection to authprity of, 721. 

' pleader, liability of, for costs, where suit instituted on behalf of minor without, 

' 723 [O. 32, r. 2 (1)], 723. 

^ receipt by, of property under a decree, 728 [O. 32, r. 6]. 

V removal of, 733 [0- 32, r, 9]. 
rawtirement of, 733 {0. 32, r. 8]. 

/ security for cpak aJUbady incurred, retiring next-friend to give, 733 [O. 32, r. 8 (1)] 

^ , wh^liJ^:¥t-friMid required to give, 728 [O. 32, r. 6 (2)]. ^ 

retirement, removal, or death of, 734 [G. 32, r. 10 (1)]. 
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Next Friend— ^ ^ 

suit, where, instituted without next-friend, plaint may be t^ken off 
O. 32. r. [2]. \ 

who may act as, 726 [O. 32, r. 4]. . v j « moa 

withdrawal from compromise by, before leave o'f Court is applied for, T2^. 

V, withdrawal of suit by, 732. ^ 

Non-appearance — •SS'e Appearance. 

Non-Joinder — fifee Joinder. ^ ; 

oroBS-objeotio^. dismiBsal of appeal for no^-joinder of party to a mdHgage-suit 
whether a bar to® the hearing of, 835. 
mortgage suits, of parties in, 763-766. 
objection as to, when to be taken, 368 [O. 1, r. 13]. 

suit not to be defeated by r^son of, 351 [O. 1, r. 9]. 

•> * 


Notice- — ^ 

adjourned hearing of, to be given to defendant, 449 [O. 9, r. 6 (1) (c)]. 

admission of opponent’s case, of, 485 [O. 12, r. 1]. 

amendment of plaint, and notice under s. 80, p. 21|. 

appellate Court to give, to lower Court, when, 829 {O. 41, r. 13 (1)]. 

application, of, for order for detention, preservation or inspection of subject-matter 

of suit, 804 [O. 39, r. 8], « i tt iry /o\t 

arbitration, of application to file an agreement tfy refer to, 984 [Sch. II. para. 17 (3)]. 

arbitrator, to appoint new, 969 [Sch. II, para. 6], 
arrest, issufe of notice Sefore, 586 [O. 21, r. 37]. 

award made under an order of reference, of the filing *bf, 972 [Sch. H, para. 10]. 
award made on reference without intervention of Court, for filing, 988, 98ii [Soh. 

II, para. 20]. 

Collector, by, to decree -holder, in certain cases, 097 [Sch. Ill, para. 3]. 

Court, when property sought to be attached is in custody of, 602 [O. 21, r. 52]. 
decree, notice to set aside, 463 [O. 9, r, 14]. 

notice to attach, 602 [O. 21, r. 53 (1) (6)]- i 

decree-holder, to, before final order for stay of execution, 822. 

for recording payment made to him out of Court, ,541 [O 21, r. 


2 ( 2 )]. 

documents to axlmit, 98 [s. 30 (u)], 486 [O. 12, r. 2]. 

form of, 486 [O. 12, r. 3]. 
to produce, 490 [O. 12, r. 8]. 

for insjiection, 480 [O, 11, r, 16], 481 [O. II, T. 16], 
execution against legal representative, 671 [O., 21, r. 22(1) (5)]. 

by transferee of decree, 560 [O. 21, r. 16], 661. < 

more than one year after date of decree, 571 [O. 21, r. 2^ (1) (o)]. 

facts, to Eidmit, 486 [O. 12, r, 4]. , ^ 

• form of, 486 [O, 12, r. 6]. . , . 

firm, notice to accompany summons in suit against, 724^ [O. 30^ 5].^ 

guardi^i liteni, of application for appointment of, 715 [O. 92; r.^(4)]. 

^ injunction, to opposite party before grailtiJ9g, 303 [O- 

whether necessary where suit against. ,pubbc is pne for, 218. 

ox^toT, 214 . 

judgment-debtor, to, prohibiting himefi»m moveables, 

696 to. 2 I r. #7]. 
legal rep^osentativ^ notice 
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Not|c!e — contd. 

iiaxt-friemd, of appUcation to have the plaint taken ctff the file wlicn suit instituted 
' without, 723 [O. 32, r. 2 (2)]. 

to, when minor electa to proceed with suit in his own name, 735 [O, 32, 

• r. 12 (5)]. 

notices to be in writing, 309 [a. 142]. 

pauperism, notice to take ovidence^of, 742 [O. 33, r. 6]. 
payment into Court, of, 691 [O. 24, r. 2]. 
pleadmg, allegation of notice in, 410 yi. 6, r. 11]. 
public officer, of suit against, 209 [s. 80]. 

when pro^ierty sought to be attached is in custody of, 602 [(). 21, r. 52]* 
sufficiency of notice m suit against, 210. ^ 

whgither notice necessary where suit againat, is Jt.)r injunction, 213. 
whether notice should be giv^en to, in al^kinds of suits, 211. 

'purda lady, to, to withdraw at time of seizure of property in a dT^elling house, 169 
[s. 62 (3)]. • 

review, of application to have a rejected apjilu'ation for, restored to file, 877 [(), 47, 
r. 4 (2) (a)]. 

to opposite party on granting of application of, 877 [O. 47, r. 4 (2) (a)]. 
Secretary of State, of suit against, 209 [s. 80]. 

^ sufficiency of notice m suit agi^inst, 210. 

waiver of notice by, 210. 
service of, 881 [O. 48, r. 2], 

surety, to, for erlforcement of his liability,.31C [s 145, pioi^so], 318. 
transfer of suit without, 95^. 

umpire, to appoint new, 969 [Sch. II, iiara. 5]. 
waiver of, by Secretary of State, 210. 

Nuisance — 

suits relatmg to public ixiisance, 222 [s, 91]. See Public Nuisance. 

Oath- 

agreement by next-friend of minor to be bound by, under the Indian Oaths Act, 731. 
oath on affidavits by whom to be administered, 306 [s. 139]. 

Obiter dicta — * 

and res judicatu, tJS. 

Objection — 

appeal, grounds of objection m, 815, 816 [O. 41, rr. 1-2]. « 

irregularity in orders as ground of objection in, 264 [s. 105 (1)]. 
objections which may be taken for fiist time m .special or second, 259. 
attachment, objection to, 608 [O. 21, r. 58]. 

cross-objections by respondent, 833 [O. 41, r. 22]. See Cross-objections, 
documents, grounds of objection to production of, 474. ^ 

execution of decree, objections to, 574 [O. 21, r. 23 (2)]. 
interrogatories, objections to, by affidavit in answer, 470 [O. 11, r. 6]. 
jurisdiction, objection as to, when to be taken, 90 [s. 21], 91. 
memorandum of appeal, grounds of objection not set forth m, 816 [O. 41, r. 2]. 
memorandum of objection to findmgs of lower Court on issues referred by appeUato 
Court, 842 [O. 41, r. 26], 

misjoinder of parties, as to, when to be tak^n, 358 [O. 1, r, 13]. 
non-joinder of parties, as to, when to be taken, 358 [O. 1, r. 13]. • 
particulars, objections to application for, 405, 4(i6* 


80 
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Office— 

religious, suits for, 21, 22. 

Officer — See Public Officer : Officer of Court. 

• arrest, judicial officer when exempt from, 303 [s. 135 (1)]. 

Chartered High Courts, appointment of officers of, 1031 [Charter, cL 8]. ^ 

Officer of Court — 

amendment of memorandum of appeal todbe signed by, 818 [O. 41, r. 3 (3)]. 
co’sts incurred by, as guardian ad liiein, 727*£0. 32, r. 4 (4)]. 

Court-sale, not to*bid for or purchase property at, 626 [O. 21, r, 73]* 
delega1;^on to, of judicial, quasi-judicial, and non-official duties, 30^ £s. 128 (t)]. 
execution of documents by, on failure of judgment-debtor, 682^' [O. 21, r. 34]. 
guardian ad lilem^ Court itfay appoint its officer as, 727 [O. 32, r. 4 (4)]. 
receiver is an officer of Court, 806. ^ 

registration of documenf^^iay, 582 [O. 21, r. 34 (6)]. 
registry by, of appeal on^ admission, 825 [O. 41, r. 9]. 

Official Assignee.— 

attaching creditor has no priority over, 177, 178. 
attachment after judgment, effect of vestmg order on, 177. 

' before judgment, effect of vestii^ order on, 793, 
insolvency of defendaut pen^dmg suit, and joinder of, 675. 

insolvent judgment-debtor, whether Official Assignee is a “ representative ” of, 131 
[Case 7]. t, 

notice to, m suit ^or injunction, 214. 

party, whether necesshry, to suit against insolvent, 350, 675, 752. 
plaintiff, insolvency of, pending suit, 671 [O. 22, r. 8 (2)]. 
security for costs "by, on plaintiff’s insolvency, 671 [Oo22, r. 8]. 
suit agamst, 24. 

Official Trustee — / 

suit against, and notice under s. 80, p. 211. 


Omission — 


to attach property before sole, 640. 

beat the drum is a material irregularity, 606. 
file written statement, 440. 

frame, and try issues, by lower Court, 841 [O. 41, r. 25], 
issue fresh proclamation is a material irregularity, 622. 
plead a material fact, 397. 

sue in respect of a portion of a claim, 359 [O. 2, r, 2 (2)], 365. 

sue for one of several reliefs, 359 [O. 2, r. 2 (3)]. 

sue for portions 'of arrears of rent, 359 £0. 2, r. 2 lU.]. 


Onus — ^ 

burden of proving some issues lies on the other party, where, 6*14 [0. 18, r. 3]* 
party need not plead any fact as to which opus lies on other side, 411 [O. 6, r. 13]. 


[er- — See Interlocutory Orders, ^ 

affidavit%f documents, for, 473 [O. 11, r, 12]. 
amendment o't,^326 [s. 162], ^ 

appealable orders, 262 [a. 10^], 862 [O. 43, a n 



INDEX. 


1267 


Order^-^contd. 

a|^aJ from orders, procedure m, 267 [s 108]» 854 [O. 43, r. 2]. 
copamiesion, order for issue of, 697 [O. 26, r. 2]. 
d^ree, djstinguished from, 4-5. * 

d^nition of, II [s. 2 (14)]. 

► diemiSSal for default, order for, is not^a decree, 5 [s. 2 (2) (6)]. • 

^ of appeal for default, order for, and seooiid appeal, 259. 

distinguished from decree, 4-6. ^ 

disposing defendant’s claim to set off, and appeal, 445. • 

error in order may be made a ground of objection m apjieal fPom final decree, 264 
[s. 105]. 

execution of orders, provisions relating to, 109 36]. 

^ inherent power of Court to amend orders, 323-326. • 

interlocutory — See Interlocutoy." Orders. 

judgments under cl. 15 of the Charter and appealable, what orders are, 1046. 

memorandum of appeal, order returning, 8. 

orders to be m ^\Tltlng, 309 [s. 142]. ^ - 

order under a. 144 (restitution) is a decree, 3, 315. 

8. 47 (execution proceedings) is a decree, [3 (s) 2 (2)]. 

Political Ag*nt, order of, deposing high priest from 4113 gculi, 66. 

Privy Council, order refusing a]>pou^tinent of receiver, and a])}jeal lo, 269. 

what amounts to a “ final order ” to (^ntitlo j)arty to appeal to, 269. 
whether order granting leave*to appeal to, is *>pen to re\iew, 279. 
receiver, order appointing or refusing to appomt, and appeal, 269 ^ 

Religious Endowments Act, oidcr under s. 18 of, 5. 
re^ judicata y interlocutory order and, 64, 65. 
review, order refusing leave to sue as pauper and, 875. 

whether order granting leave to appeal to Privy Council is open to, 270. 
revision, order made on application for leave to sue as paujiey and, 285. 

order refusmg issue of commission to examine Avitnesa and, ()99. 
order sanctioning or icf using sanction to xiroseeute ami, 292. 
service of, 881 *[0. 48, r. 2]. 
transfer of suit, order for, without notice, 95. 

Particulars — 401-405 [O. 6, rr. 4-5]. 

. accounts^ of, when to be given in iileadmgs, 403. 
amendment of, 406. 
applioatioh for, 404. 
coercion, m case of, 402. 

contraot, when defendant pleads discharge or performance of, 4(J3. 

defamation, in case of, 403. 
defence, of, 403. 

delivery of further particulars, 406. 
discovery before particulars, 404, 

‘fraud, in case of, 401 [O. 6, r. 4], 402. 
further and better, when required, 404 [O. 6, r^o]. 
libel suit and discovery before particulars, 40o. 
material facts only, may be oidered of, 4oq. 
misrepresentation, in case of, 401 [O. 6, r. 4], 402. 
object of, in pleadings, 401. 
objection^ to delivery of, 405, 406. 
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Particulars — contd. 

% 

trade-mark, in case of infringement of, 401. 
trust, breach of, and, 401 [O. 6, r. 4], 402. 
undue influence, in case of, 401 [O. 6, r. 4]i' 
when to be given, 401 [O. 6, r. 4]. 
wilful default, ^ ease of, 401 [O. 6, r. 4]. * ^ 

Parties — 333-358 [O, 1]. See Plaintiff : Defendant : Cause of Action, 
adding of, 352 [O. 1, r. 10]. ** 

adjourned hearijig, procedure where parties fail to appear at, 510 [O. 17, r. 2], 511. 

admmistrators, jomder of, 720 [O. 31, r. 2]. 

agredinent of, pr^ceedmgs on, 782-783 [O. 36]. 

appeal, who may, 247. ^ 

appearance^ 451, 452. 

appellants, jomder of, 24». 

arrest, exemption from, while going to and returning from Court, 303 [s. 13.jJ. 
assignment of interest pendmg suit, and substitution of parties, 677. 
beneficiaries, 719 [O. 31, r. 1]. 
bifla of exchange, parties liable on, 346. 

oaus© of action, parties oaiyiot be added so as to introduce new, 35^. 
chanty suit, whether alienee from trustee necessary party to, 235 
commissioner, apjiearance of parties before, *^05 [O. 26, r. 18 (1)]. 

examination of parties by, 704 [O. 26, r. IB (ct)]* 
common ground, and reversal of decree in appeal, 818 [O. 41, r. 4]. 
consent on behalf of jjarties, under disability, 3l3 [s. 147]. 
contract, joinder of parties liable on same, 345 [O. 1, r. 6].f 
death of party and abatement of suit, 658 [O. 22, r. 1]. See Abatement. 

pendmg hearing, and execution, 123 [Case 4], 
defendants, who may be joined as, 339 [O. 1, r. 3]. See Defendant, 
ejectment suit, who may be joined as’ defendants m, 374. 

evidence, refusal of party to give, when required by Court, 509 [O. 16, r. 20]. 
exammation of, by Court, at first hearing, 463, 464 [O. 10]. ♦ 

in order to frame issues, 495 [O. 14, r. 1 (5)]. * 

execution, death of party pending hearmg and, 123 [Case 4]. 

questions in, between parties to suit, 121 [s. 47]- 
executors, joinder of, 720 [O. 31, r. 2], 
foreclosure, suit for, and parties, 749 [O. 34, r. 1]. 
hearing, party appearing by pleader at, 452. 
inherent power of Court to add a party, 324. 

ascertain whether proper parties are before it, 324* 
entertain application of a third party to be made a party, 
324. 

insolvent. Official Assignee whether necessary party to suit against, 366, 675. 
insolvent plaintiff and contmuance of dilit by OfiS-oial Assignee^ 671 [O. 22, r. 8]. 
jomder of appellants, 248. 

joinder ©f plaintiffs, 333 [O. 1, r. 1]. See Joinder, 
defendants, 839 [O. 1, r. 3]. 

judgment-debtor necessary party to suit by claimant whose claim is disallowed 
under O. 21, p. 614. 

not a necessary party to suit by decree -holder against whom ordsi 
is mad)^ under O. 2^ r. 60, p» 6i4* 

legal representative ofjplaintiff, when to he brought on record, 662 [0« 22, r. 3]. 



INDEX. 


1209 


Parties — gonld* 


legf^l representative of defendant, when to be brought recoid, 065 [O. 22, r. 43 . 
limitation, addition of parties and, 350. 

substitution of plaintiff and, 354. 
suit by member of a joint Hindu family and, 357. 
newly added defendant and, 352 [O, 1, r. 10 (5)]. 
maxT^ige of female party, no abatement of suit by, 071 [O. 22, 7]. 

rj^eaning of ‘‘ parties to the suit” in*s. 47, ]>. 121 [s 47 Expln.], 129. 
misjomder of parties — -See Misjoinder. 

mortgage, parties to suits on, 749 [O. A, r. 1] , 

mortgagor, parties to suit by mortgagee for pcMsonal decree ag^mst, 750 
negotiable instrument, jomder of parties liable t)n same, 345 [O. 1, r 0]. 
non-joinder of pajties ^ — See Non- jomder. ^ * 

numerous parties having same interest, 347 [O. 1, r 8^ 

objection as to misjoinder and non-jomder, when to be taken, 358^0. 1, r. 13]. 
Official Assignee of mortgagor^r mortgagee, whether necessary xiarty to suit relating 
to mortgage, 752. 

whether necessary party to suit against insolvcnl, 356, t>75 
oral exammation of party or companion of party, 462 j O. 10. r 2] 
partition suit, jiarties to, 349, 356. 

personal a]jpearanoe of, when cannot be ordered, 38^ | O 5, i. 4]. 

when may be ordered, 384 [O. 5, i. 3] 

plaint U) be amended when defencffint added as a ])arty, 352 [(). 1, i 10 (4)] 
plamtiffs, \s lio mfliy be joined as, 333 [O. !]♦ P}ainJ;iff. 

power of Court to strike out or add parties, 352 [O. 1, r 10 (2)] 
jinor mortgagees, when necessary parties, 749 [O. 34, r 1, Ex pin ] 
promisors, joinder of, 345 [O. 1, r 6], 346. 

rateable distribution, suit to set aside order for, and necessaiy parties, 356 
receiver in insolvency of mortgagor or mortgagee, whether necessarv party to .-uit 
relating to mortgage, 7i?2. 

redemxition, jiarties to suit for, 35tk 749 [O, 34, r. 1] 

reference, application by parties to suit for order of, 964 [tSch. II, i)ara 1]. 
relators as jiai'iies to chanty suits, 226, 227 [s. 92]. 

• to suits relating to public nuisance, 222 [s. 91j. 
res judicatu, dismissal of suit for misjoinder of parties and, 59. 

dismissal of suit for want of necessary parties and, 59 
parties not expressly named m former suit ami, 49 
pro fo 7 )7id defendant and, 31. 


same parties, and, 47. 

respondents, persons interested m result of apj^eal max 


}jc added as, 832 [O. 


41, r. 20]. 

who have not filed cross-objections or cross-appea 
make order for or against, 849 [O. 41, r. .33]. 


power of Court Oj 


restitution, 310 [s. 144]. n 

sale of mortgaged property, parties to suit or, [ • » • ^ 

second appeal, adding of parties m, 833. ^ parties. 03.1 

S-tfon S Zl a^S’orgrmP of irregularity or fraud, and parties,. 044 

sub-mortgagee, parties to suit by, ^52. . - „ 

trust pro^y, suit to recover, and necessary parties, 366. 

trustees, jomder of, 720 [O. 31, r. 2]. „„ rp, .a _ oii 

witnesses, rules as to, to apply to parties, 609 [O. \6, r. 21]- 
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Partition— 

‘ % 

Charter, suit for partition is a suit for land within meaninp: of cL 12 of, 1039. 

^ commission to make partition, 206 [s. 76 (d)], 703 [O. 26, r. 13]. 
coparcener bom after institution of suit for, 368. 

Government, partition of estate paying rei^enue to, 161 [s. 64]. * 
immoveable property, decree in suit for partition of, 635 [O. 20, r. 18 (2)]. 
jurisdiction, s\jit for partition of land of which a part only is within, 103S [Charter, 

cl. 12]. 

of moveables and lands, the lands being outside, 

• 1037 [Charter, cl. 12]. 

moveable propwty, decree jn suit for partition of, 635 [O. 20, r. 18 (2)]. 
parties, who are necessary, to partition suit, 349. 
place of sumg, sjiit for partition and, 76 [s. 16 (6)]. ♦ 

suit for jKirtition of land situate ]p different districts and, 82. 
procedure Of commissioner appomted to make partition of immoveable property, and 
his report, 703 [O. 26, r. 14]. * 

suit for, 18 a suit for land within meaning of cl. 12 of the Charter, 1036. 

o£ land of which a part only is within jurisdiction, 103S [Charter, cl. 12]. 
of moveables and lands, the lands being outside jurisdiction, 1037 [Charter, 
cl, 12]. 

Partners — -[O. 30, pii. 710-719]. See Firm, 

accounts on attachment of^a partner’s share, 597 [O. 21, r. 49], 
appeal from x^relirAinary decree for dissolution of partnership, 534. 

^appearance of, 716 [O. 30, r. 6]. * ♦ 

under protest, 718 [O. 30, r. 8]. 

attachment, partnership jiroxierty when liable to, 597 [O. 21, r. 49], 599 [t6., r. 60]. 
of partner’s share, 597 [O. 21, r. 49], 
before judgment in suits for x^artnership*' accounts, 791, 
co-partners, suits between, 718 [O. 30, r. 9]. 
costs in partnership suits, 100. 

court-sale, property purchased at, by a partner with partnership money, 186. 
disclosure of names of x^^artners in defendant’s firm, 710 [O. 30, *r. 1 (i)], 712. 

in plaintiffs’ firm, 712 [O, 30, r. 2 (1)] 713. 
dissolution of partnershixi, decree in suit for, 534 [O. 20, r. 16], 

suit in firm name after, 711. 
documents, production of, in case of partners, 479. 
execution, in suits between co-x^artners, 718 [O. 30, r. 9]. 

of decree agamst a firm, 699 [O. 21, r. 60]. 
of decree against a pajetner, 597 [O. 21, r. 49], 
fiiln, execution of decree agamst, 599 [O. 21, r. 60]. 
firm name, partners may be sued in, 710 [O. 30, r, 1], 

• Xiartners may sue in, 710 [O. 30, r. 1]. 
leave of Court, to execute decree in suits between co-partners, 718 30, r. 9]. 

^ to execute decree agamst a partner personally, 600 [O. 21, r. 60 (^2)]. 

legal representative of deceased partner need not be joined in suit by or against firm, 
716 [O. 30, r. 4]. 

manager not to apj^ar though served unless he is a partner, 718 [O. 30, 7]. 

minor partner and service of summpns, 726. 

* ^ find execution, 601. ^ 

notice to accompany summons in suits against firm, 716 tO. 30, r. 6]. 
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Pi^tners — contd, 

V j>ereons entitled to appear in suits against firms, 716^ 

served, when deemed to bo served as partners, 715 [O. 30, r 5]. 
place of suing and partnership, 87. 
receiver, iy partnership suits, 810- 
; on attachment of a partner’s share, 597 [O 21, r. 49 (2)]. 

r^eiver, jurisdiction of Court to nppomt, not ousted by aihitrntion clause in pa?t- 
j iiership agreement, 810. • • 

service of summons on firm, how effc'olod, 713 | O, 30, r 3] 

^ firm which ifks been dissolved, 713 [O 30, r. 3, ])roviso]. 

manager, subsequent service on paitner, 714. 
minor partner, 726. 

signature and^verification of phaidings in suit by firm, 710 [(). 30, r. 1*(2)] 
stay of suit on failure to disclose names of jiaitnei!:^ 712 [(f 30, i. 2 (2)] 
suits by or agamst individual partners, 712. • • 

written statement of, in su^. agamst a firm m firm nam<', 717. 

Pauper— [O. 33, pp. 737-749 , O. 44, iip. 854-856], 

agreement, ebampertous, by, 740 | O. 33, r. 5 (e)] 
appeal from order deciding question between 

as to court-fees, 746. • 

• refusing to make an order for^iaymont of 

rejecting ap]ilication for leave to sue as a jianpc'r, 
to Privy Council by pauper, 856, 857. • 

appeals, pauper, 854-856 [O. 44], * • 

^ when Co^rt may admit, 857 [O. 44, r. 1, pro\ iso]. ^ 

application for leave to sue as, 739 [O. 33, r. 2]. 

]iresentation of, 739 [O. 33, r. 3] 
rejection of, 740 [O 33, r. 5], 
examination of applicant, 742 [0. 33, r. 7], 
procoduro on granting of, 744 [O 33, r. 8]. 
registering of, as suit, 744 [O 33, r 8]. 
subsequent, when not allowed, 748 [O. 33, r. 151* 

application, for leave to appeal as. 854 [O. 44, r. 1], 

rejection of, 855 [O. 44, r. 1, proviso] 

, inquir>^ into pauperism, 856 [O 44, r. 2]. 

cause of action, when none shovii in aiipbcatiou, /40 fO, 33, r. .> (rf)]. 

CoUector, when copy of decree to be sent to, 748 [O. 
commisaion, examination of applicant by, 740 [O. 33, r. 4 (2)J. 
costs of application and inquiry into pauperism, 749 [O. 33, r. JbJ. 

oi successful defendant ni a jumper suit, Court may avaid, ^ .. 

waere pauper succeeds, 744 fO. 33, r. 10], 
waere pauper partly succeeds and partly fails^ 


Govern iniait and a party to suit 


conrt'foes, 748. 
M2. 


746. 


* missed, 746 [O. 33, r. 11]. * 

when panper succeeds, 744 [O. 33 r 10]. 

Crown’, prerogative of precedence m respect of court-tees, 746. 

dea.h of pauper of'eu.t, 730. 

Je<^ee, refuaal of leave to sue .« forma pauperis not a, and not apitea a o, . 
tliWendaiit, pauper, 324, 738. 
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Pauper — coriid. 

definit'on of, 737 [O. 33, r."'l Expln.]* 

dismissal of pauper application for default, effect of, 749. 
dispaupering, 744 [O. 33, r. 9]. 

evidence of applicant’s pauperism, 742 [O. 33, 'r. 6]. 
examination of applicant, 740 [O. 33, r. 4]. 

fraudulent disposal of property by x^auper, 740 [O. 33, r. 5 (c)]. * 

Government, first charge of, for court-fees, on subject-matter of suit, 744 [O- 33, 

r. 10]. c. 

" application by, for pa^^ment of court-fees, 748 [O. 33, r. 12]. 
mode«of realization of court-fees by, 745. 
to be deemed a “ party,” 748 [O. 33, r. 13]. 
hearing of applicatif^n for leave to sue as pauper, 742 [O. 33, r. 7^J, 
inherent power of Court to fillow a defence in formd pauperis, 324. 
inquiry into pauperism of appellant, 656 [O. 44, r. ^ 
legal representative of deceased pauper, suit by, 738. 
limitation for leave to appeal as a pauxier, 856. 

where application converted into suit by payment of fees, 743. 
where ajiplication granted, 743. 
where application refused, 743. 
mmor pauper, 738. * 

official liquidator of company aod a])xilication |,o sue as, 739. 
pKirda-nishin women, application by, for leave to sue as, 740. 

plamtiff may be allowed to continue as pauper suit instituted by him in the ordi- 
nary way, 738. 

Privy Council, apx->eal to, by pauxier, 85(). 

security for costs in axipeal to, by paiq^er, 857. 
propriety of order allowing applicant to sue as, cannot be questioned by defendant 
in apxieal from decree, 743. e 

recognised agent, ax:>iJlication to sue in form d pauperis cannot be made by, 380. 
k refusal of apj^Iication to sue as pauper, effect of, 748 [O. 33, r, 15]. 
rejection of application for leave to sue as, 740 [O. 33, r. 5]. 
review, order refusing leave to sue as pauper and, 742, 875. 
revision of order rejecting application for leave to sue in form ft pauperis, 742. 
revision, order made on application for leave to sue in foT'md pauperis and, 285. 
security for costs in appeal to Privy Council by pauper, 867, 

where leave granted to plaintiff to sue as, 695 
whether x^auper appellant can be called upon to furnish, 826. 
transfer of interest by, in subject-matter of proposed suit, 740 [O. 3,3, i. 6(c)], 741. 

Payment — -See Payment into Court : Payment out of Court. 

to be specially pleaded m defence, 437, 438 [O. 8, r. 2], 
decree, coriditional on, of money, 36. 

Payment into Court — 690-693 [O. 24]. 

costs where amount claimed deposited in Court, 692 [O. 24, r. 4]. 
deposit by defendant in Court of amount in satisfaction of claim, 690 [O. 24, r. 1], 
may be paid to plaintiff, 691 [O. 24, r. 2]. 
interest on deposit not allowed to plaintiff after notice, 692 [O. 24, r. 3], 
monqy undejj decree, of, 540 [O. 21, r. 1]^ 
money held as tnietee for another, of, 806 [O. 39, r. 10], 
money admitted to tielong to another, of, 805 [O. 39, r. 10]. « 
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Payment into Court — cofUd. 

!iotice of deposit to plaintiff, 691 [O. 24, r. 2] 
procedure where plaintiff accepts deposit — 

• (1) as satisfaction m full, 092 [O. 24, r. 4 (2)^. 

|2) as satisfaction m part, 692 [O. 24, r. 4 (1)]. 
property held as trustee or admitj;ed to belong to another, deposit in Couit of, 8^5 
to. 39, r. 10]. . • 

* suit for debt or damages together 'icitli other rebef, and, 691 


Payment out of Court — 

certified, to be, 541 [O. 21, r. 2 (2)]. 

Jomt-decree, t# one of several holders of, 558. 
money payable under decree, of, 641 [O. 21, r. 2] 

restitution of uncertified pt^ment on reversal of decree in ajipoal, 549. 
suit by decree-holder on uncertified adjustment, 546 

judgment-debtor on uncertified adjustment, 545. 
suit upon uncertified payment, when mamtamable, 646, 
uncertified payment, when not recognized by Court, 542 [O. 21, r. 2 (3)1 

Pecuniary jurisdiction — See Valuation of Suits, • 
of Courti, 16 [s 6] 

Pending: suit — 

« 

assignment, 675. 

when a bar to trial of substquently instituted suit, 24, 25 [s. lu]. 


Pension — 


High Court judges, pension of, 1006 [Charter Act, s. 0], 
political, not attachable^, 159 [s 60 ({;)] 
what are, 165 
private, attachable, 165. 

Performance—^ 

to be specially pleaded in defence, 437, 438 [O. 8, r. 2] 

Personally work for gain — 

meaning of, 82. 


Place of suing — 

acquiescence of defendant, anO, 84 [k. 20 (^)]» ^ 
breach of contract, for, 86. 

Chartered High Courts, suits cognizable by, and, 1034 [Charter, el. IL]. 

■ coinpensation for wrong to immoveable property, suits for, 70 [s. 16 (e>]. 

person or moveables, suits for, 83 [s. 19]. 

conjugal rights, restitution of, suits for, 88. 

• contracts, suits on, 84 [s. 20], 86. 

effect of institutmg suit m Court of higher grade, 73. 

of lower grade, 74. 

foreclosure, suit for, 76 [s. 16 (c)], 77. *01 

fraud, suit to set aside decree obtamed by, 89 [Co^ 3]. 8ft 

to set aside sale in execution of a decree obtamefi by fraud, 88, 80 

• [Cases 1, 2]. 
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Place of suing: — contd. 

Government, suits by or against, 208. ' 

grade, suits to be instituted m Court of lowest, when, 71 [s. 15]. 
immoveable property, suits for recov^ery of, 76 [s. 16 (a)], 77. 
injunction to restrain sal© in execution, suit for, 89 [Cose 2]. 

' # personam, suits, 79. 

jurisdiction of different Courts, where land is^Bituated withun 82 [s. 17]. 
land, suit for determination of any right to or interest in, 76 Is* 16 (c?)], 78. 

suits for, withui meaning of cL 12 of<tbe Charter, 1035 
land situate within jurisdiction of different Courts, 82 [s. 17]. 
local limits of juris^cliction of Courts, where uncertain, 83 fs. 18]. 
non-resldont foreigners, suits against, 90. 

partition, suit for, V6 [s. 16 (6)]. ' 

partnershij) 8u,its, ,and, 87. 
redemption, suit for, 76 [s. 16 (c)], 77. 
residence of defendant, and, 80, 84 [s. 20], 85. 

sale m execution of decree obtained by fraud, suit to set aside, 89 
sale of mortgaged property, suit for, 76 [s. 16 (c)], 77. 

Secretary of State, suits by or against, 208. 

suit to be instituted in Court of lowest grade competent to try it, 71 [s. 15]. 
suits under cl. 12 of ttie Charter, 89, 1034. c 

Plaint— 371-382 [O. 7]. 

alternative and inconsistent allegatioryB in, 400. ' 

relief, 430. 

atr^ended copy of, to be served on newly added defendant, 362 [O. 1, r. 10 (4)]. 
amendment of, 415 [O. 6, r. 17]. 

by adding new reliefs, 422. 

jilaintiff basing his claim upon a specific legal relation, and, 420. 
plaintiff basing his claim upon a specific title, and, 420. 
when defective for multifariousness, 369. 
breach of trust, allegation of, m, 401 [O. 6, r. 4]. 
claiming less than what is due, 429. < 

more than what is due, 429. ♦ 

concise siateinent, 431 [O. 7, r. 9 (1)]. 

condition precedent, specification of, in, 406 [O. 6, r. 6], ^ 

copy of, to accompany' summons, 384 [O. 6, r. 2], 
court-fee and return of, 432. 

documents, list of, to be annexed to, 431 [O. 7, r. 0 (1)]. 

relied on, 435 [O. 7, r. 14 (2)]. 
inspection of, mentioned in plaint, 480 [O. 11, r. 16], 
not in possession of plaintiff, statement in plaint oa to, 436 [O, 7, r. 16]. 
not produced when plaint filed, inadmissibility of, 437 [O. 7, r. 18], 
X^^c)duction of, on which plaintiff sues, 436 [O. 7, r. 14]. 
evidentiary facts, not to be stated in, 399. 

facts^which law presumes in plaintiff's favour need not be stated in, 411 [O. 6, r. 13]. 
failure to amend within time specified by Court, effect of, 424 [O. 6, r. 18]. 
forms of, and their use, 400 fO. 6, r. 3], ^S'ee Forms of Plaints, 
fraud, allegations of, in 401 [O. 6, r. 4], 

^ plaint cannot be amended by substituting another kind of fraud, 420. 
fraudulent int^tion, how to be pleaded in, 410 [O. 6, r. 10], 
further 6x other relief need not be claimed, 428 [O. 7, r. 7]. 
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P\B\nt^~<ontd: • 


general relief, need not be asked for, 428 [O. 7, a 7J. 
immoveable property, where suit is for, 425 [O. 7. r. 3]. 
implied contract, allegation of, in, 411 [O. h, r. 12]., 
inconsistent allegations of fa«t, adding of, in i:>laint, 407 [t). 6, r. 7]. 
interpleader suits, plaint in, 779 [O. 35, r. 1]. 

^ issue where case disclosed in c^odence is dilTercnt from t^at disclosed in 498 . 

knowledge, how to be pleaded, 41 o [Q. 0, r 10] 
law, plaint not to state, 390. 
leave to amend, wlien given, 411?, IK; 

leave to amend may be refused — • ^ 

(1) where amendment is merely teelniical, 4K). 

(2) wh^re it is useless and of no siihstunc c, 4l(» ^ * 

(3) where the other side cannot be compensf^ed liy costs, 4 17. 

(4) where amendment would introduce a totally nenv^-as^, 418-422 
^(5) where applicati^^ is not made in good faith, 122. 

(0) wliere it is souglit to add a jilea of fi<iu<l, 123 
liability of defendant, j^lamt must disclose, 428 |(). 7, i. 5]. 
limitation law, plamt must sliow ground.s of t'xcmjilion fiom, 128 [O 7, r. 6]. 
malice, how to be pleaded, 410 r. 10]. 

material facts only, plamt to contain, 395 v 2] 

miscoiifluct, allegation of, m, 402. 
misrepresentation, allegatioft of, in, 401 [O. (i, r. A ]. 
money sui^s, in, 425 [O 7, r 2]. ^ * 

negligence, allegation of, in, 403. 

negotiable instrumc'nt,*suit on lost, 412 [() 7, r. K>J 
new grouml of claim m [>lamt, raising, 407 [(). 0, i 7] 
notice, how to be jiicadcd, 110 [O. 0, r. 11] 
omission to sign, 412. 

partieulai's to be contained m plaint, 424 [(). 7, r. 1]. 


procedure on admitting plamt, 431 |<) 7, r. 0] 
rejectmg ]ilaiiit. 411 [O. 7, r. 12] 

• returning plaint, 432 [O. 7, r 10 (2)]. 
rejectiorf of, 432 [O, 7, r 11]. 

appeal from oidiu’ directing, 434, 135. 

* may be at any stag<‘ of suit, 432. 
where paiti< ulais of fraud not stated in plaint, 402. 
where, docs not [ueclude presentation of frcsli plamt, 435 [( > 7 
relief claimed, plaint must sta((' spcciftcally, 428 [O. /, r. 7], 

general reln4 need net he askc^l foi, 128 fO. <, i 
alternative, 430 • 


w^hen founded on sepaiate grounds, 431 [O. 7, r. 8]. 
representation, whether verbal or m writing, must be stated iii plaint, 402. 
representative, where jilainiitf sues as, 425 [O. 7, r. 4]. 
return of plamt, an appealable order, 432, 852 [O 43, r 1, el. (a)]. 

for presentation to proiier Court, 432 [O. 7, r. 10 (l>^. 

shop-book, production of, 430 [O. 7, r. 17]. 

5 signing of, 411 [O. 6, r. 14]. - oo 

signmg and verifying m suits by corporations, 708 [O. , r. J. 

by firm in firm name, 710 [O. 30, r^ ij ^ 


- by Government, 705 [O. 27, r, 

stamped, written on paper msufficiently, 433, 


1 ]. 


13]. 
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Plaint — contd. 

striking out unnecessary, scandalous or embarrassing matter from, 412 [O. 6, r, 16], 
suits instituted by presentir^g plamt, 96 [s. 26], 383 [O. 4, r. 1]. 
undue influence, allegation of, in, 401 [O. 6, r. 4]/o 
verification of, 412 [O. 6, r. 15]. 

wilful default, allegation of, in, 401 [O. 6, r. 4], r- 
^ 1' 

Plaintiff — See Parties : Plamt. 

o 

abandonment of part of claim by, 677 [O. 23, r. 1]. 
added, when, 355. ' 

addition of,^and limitation, 356. 

by Court of its own motion, and limitation, 357. 
improper, 356. 

affidavit of documents when there are two or more plaijitiffs, 478. 
alternative claim, 339. 

amendment of plaint, plaintiff basing Ins claim upon a specific legal relation and, 420. 

plaintiff basing his claim upon a specific title, and, 420. 
whether, would be allowed when original plaintiff had no 
right of action when suit was brought, 353. 
appearance of one of several plamtiffs for others, 358 [O. 1, r. 12]. ^ , 

appearance of plamtiff in person, when may be ordered, 384 [O. 5, r. 3] 
assignment by, of interest in suit, 674 [O. 22, r. 10]. 

causes of action, whethej'. several plamtiffs having separate, may join m one suit, 
335, 336. 

clairafffl^ less than what is found duo, 429. 

more than what is found due, 429. 
club, who should be joined as plaintiffs in suit by, 428. 
commission to examme plaintiff, 698. - ^ 

consent of person added as plamtiff, 352 [O. 1, r. 10 (3)], 354, 356. 

Consequence of non-attendance of, ordered to appear in person, 455 [O. 9, r. 12]. 
costs of postponement occasioned by plaintiff’s default in not serving summons 
in due time, 449 [O, 9, r. 6 (2)]. 
costs payable by plamtiff prior to his insolvency, 672. 
death of — -See Abatement. 

decree agamst, by default, bars fresh suit, 450, 451 [O. 9, r. 9]. 
dismissal of suit when plamtiff does not appear at the hearing, 450 [O. 9, r. 8]. 
fresh suit, decree against plaintiff by default bars, 450, 451 [O. 9, r. 9]. 
inherent power of Court to enquire whether a plaiijtiff is entitled to sue as an adult, 
324. 

insolvency of, when bars suit, 671 [O. *22, r. 8]. 

joinder of plaintiffs, 333 [O. 1, r. 1]. 

ioinder of, and separate trials, 339 [O. 1, r. 2]. 

and causes of action, 367, 368 [O. 2, r. 3]. 
when right to relief exists m the alternative, 339. 

in two or more persons severally, 338, 
in two or more persons jointly, 338. 

joint claim, 338. 

judgment for one or more of the plaintiffs, 344 [O. 1, r. 4 (a)]. 

legal r^presen^tiv^e of deceased, when to b^' brought on record, 662 [O. 22, r. 3 (1)]. 

• legatee, suit by, on^behaU of himself and other legatees, 348, 

limitation, substitution of plaintifi. where suit brought in wrong name and, 
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Plaintiff — ccntd. 

• 

limitation, addition of plamtiff and, 356. 

^ of plaintiflP by Court of its own cnotion and, 367 

marriage of female, suit not cflbated by, 671 [O. 22, r. 7]. 
misjoinder of, 333. 

* and causes of tyJtion, 334. ^ 

procedure m case of, 3G9. 

^ when suit bad for, 309. 
suit not to be defeated by reason of, 361 [O. 1, a. 9J. 
name, description and iilace of residence of, must be stated in plaint, 424 [O. 7, 
r. 1 {b)l 

non -attendance of one of several, 4o4 [<1. 9, r. 10]. » 

non-jouider of, 334. • 

suit no^to be defeated by reason of, 35l\0.*l, r. 9J. 
numeious jiarties,” 347 [O. 1, r 8J- 
numerous plamtrffs havmg same interest, 347 [(). 1, r. 8] 

objection as to misjoinder and non-jomder when to be taken, 358 [O. 1, r L3J. 
omission to sue for all reliefs, 369 [O. 2, r. 2 (3)], 305, 300. 

in respect of portioa. of a clami^ 369 fO. 2, r. 2 (3)], 300. 
one plaintiff, one defendant, and two or more* causes of action, 368. 
parties cannot be added so ^s to alt-er nature of suit, 366. 

introduce quite a new cause of action, 356. 
personal appearance of, 384 [O. 6, r. ^], 464 |_0. 10, r ^4 (1)] 

• person refusing to jom^s }>lamtifE may be joined as defendant, 366. 
procedure w'hen only plamtilf appears at the hearing, 449 [O. 9, i 6]. 
relinquishment of x^art of claim, 369 [O. 2, r. 2 (2)], 300. 
remedies of, on dismissal of suit, 451. 

representative char^p^tcr, suit brought m, 425 [O. 7, r. 4]. 
right to begin, 513 [O. 18, r. 1]. 

“ same interest,” 347 [O 1, r. 8]. 

security for costs, mere poverty of plamtiff no ground foi requiring, 694 
• when may be required from plamtiff, 693 L^* 26, r. Ij. 

• ^vhen plaintiff is a minor, 696. 

when ])la]ntiff is a w'oman, 693 [O. 25, r. 1 (3)], 696. 

substitution of plaintiff, 351 [O. 1, r. 10 (1)]. i /w i m 

suit instituted in name of wrong person as plaintiff, 3ol [U. 1, r. 10 (1)J 

two or more, two or more defendants, and two or more causes of action, 37o. 

whea one of several, nray appear for others, 358 [O. 1, r. 12], 

who may be jomed as, 333 [<>. 1, r. 1]. 

withdrawal of suit by, 677 lO. 23, r. 1]. 

worship, suit to assert right of, 349. 

• written statement, when plaintiff may file, 395 

xvroog plaintiff, auit in name of, 361 [O. 1, r. 10 (1)], 353. 

Pleader — ,, 

adjournment, application for, and “ appearance, 46- 

admissions by, 12. 

appearance of party by, 380 [O. 3, r- U 

.P, Ointment of, ^ ^ ^ ^ 

arrest, when exempt from, 303 [s- 13o , 

aifthority of, to bind client by admissions, 12. ^ 
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Pleader — contd. 

authority of, to compromise, 11, 12. 

refer to arbijoration, 12. 
withdraw suit, 12. 

costs, liability for, where suit instituted on behalf of minor without next friend, 

' 723 [O. 32, r. 2 (1)1^723. 

costs, lien for, 441 [O. 8, r. 6 (2)], 445. 

definition of, 11 [s. 2 (15)]. 

delegation of authority by, 382. 

Government, for — See flovemment Pleader. 

High Court judgeship, when pleader eligible for, 1005 {Charter Act, s, 2]. 

includes advocate, vaki^ and attorney of High CQ*irt,’^ll [s. 2 (15)3. 

issues, power to abandon, 12. « 

leave of Court for discharge of, 381 [O. 3, r. 4 (2)]. 

law, abandoning point of, or omitting to argue, 12. 

lien for costs, where set-off claimed, 441 [O. 8, r. 6 (2)], 

pleadings when to be signed by, 411 [O. 6, r. 14]. < 

refusal or inability of, to answer questions relating to suit, 464 [O. 10, r. 4] 
service of process on, 382 [O. 3, r. 5]. ^ 

Pleadlng:s generally — 394-424 [O. C]. See Plamt : Written Statement 

accounts, particulars of, m, 403. • 

admissions made by mistake in, afid amendment of, 416. 

by opponent should not bo pleaded, 399. 
agreei^nt how pleaded, 403. * 

alternative and mconsistent allegations in, 400. 
amending particulars, 406. 
amendment of, 415 [O. 6, r. 17]. 

when allowed, 415, 410. 
when not allowed, 416-423. 
at w4iat stage of the j^rooeedings, 423. 
application for particulars, 404. , 

ascertainment whether allegations in, are admitted or denied, 463 [O. 10, r. 1], 
breach of trust, particulars of, to be stated in, 401 [O. 6, r. 4]. 
condition precedent, when to be distinctly specified in, 406 [0.6, r.* 6]. 
contract. Court ought not to enforce illegal, 409. 
denial of, 409 [O. 6, r. 8]. 

illegality of, to be specifically pleaded, 0, r. 8]. 

implied, how to be, pleaded, 411 [O. 6, r.iR], 
costs, unnecessary matter in pleadings ^and, 413. 
damages, matters affecting, 397. 

whether defendant bound to plead matters in mitigation of, 398. 
whether plaintiff bound to state in plaint matters is aggravation of, 39S. 
defamation, particulars of, 403. 
defence, Q^rticulars of, 403. 

defendant to plead facts to show that he is not liable, 397, 
definition of, 394 [O. 6, r. 1], 

delay, mere, is no ground for refusing leave to amend, 423, 
delivering further particulars, 406. 
departure in pTeodings, 407 [O. 6, r. 7] — 

(1) new groui^fi of claim, 407. 

(2) fresh allegations of facf inconsistent with previous , pleadings, 407?^ 
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P|eadin£:s generally- 


contd. 


that^the act com [)Jamed wae 


discovery before particulars, 404. 

document, when efiEect only of, to be stated, 409 [(>. G,*r. 9]. 
donatio mortis causa, plaintiff clsSiming under a, 397. 
draft of, privileged from discovery and inspection, 475. 
embarrassing pleadings, 412 [O. 0* r. IG], 414. 
evidence, pleadings to state facts and not, 399. 

facta probanda ” and facta probaniui,'^ 399. 
ftlcts giving rise to a right or oreatmg a duty, 396. 

not vet material to a case, 398. i 

pleadings to state, and not law, 396. 
upon wl^ch plaintiff prdpoSes to rely as showi 
wrongful, 396. • 

presumed by law in plaintiff’s favour need not be alle^eii,*41 1 [(.). t), r 13]. 
failure to amend within time fixed by Court, 424 [O. 6, r. 18] 
forms of, and their use, 400 [O. 6, r. 3]. 
fraud, particulars of, to be stated in, 401 fO. 6, r. 4]. 

fraud, pleadmgs not to be amended by substitutmg anotlier kind of, 4^0. 

right of prmcipal in suit for ac(iOunts to inspect agent’s books before delivery 
^ of particulars of, 405. • 

fraudulent intention, how to bt^ pleaded, 410 [O. 6, r. 10]. 
function of, 395. 
fundamental fulea of, 396. 

further ar^ better particulars, 404 [O. 6, r. 5]. 

general principles on whicli system of pleading in England is founded, 407 
rules, relating to, 395. 

infringement of trade-mark, particulars in case of, 401. 

inherent power of Court to strike out scandalous matter from, 413. 

inheritance, plaintiff claiming by, and, 397. 

inspection of documents referred to m, 480 [O. 11, r. lo] 

issues must not be inconsistent with, 498. 

judgment Mpon admission in, 486 [O. 12, r. 6], 

knowledge, •how to be pleaded, 410 [O. 6, r. 10]. 

leave to amend, when granted, 415, 416. 

leave to amcn^ may be refused— 

(1) if amendment meiely technical, 416. 

(2) if amendment useless or of no substance, 410. 
where the other side cannot be compensated for by costs, 4 
where amendment woufd introduce a totally new ease, 
where application is not made m go*#d faith, 4^^. 
where the object is to add a plea of fraud, 423. 

jgalice, how to be pleaded, 410 [O. 6, r. 10]. 
material facts only, pleadmga to state, 395 [O. 6, ^ 
facts m a concise form, pleadings to staU^ 

meaning 6f, 394 [O. 6, r. 1] 
misconduct, particulars of, 402. 

misrepresentation, particulars of, 401 [ . , r. j. 

negligence, how to be pleaded, 396. 

particulars of, 403- * 

notice, how to be pleaded, 410 [O. 6, r. 11]. 

object of particulars in pleadings, 401. 

objeStion to application for particulars, o. 


<3) 

(4) 

(5) 

( 6 ) 


418-422 


2], 397. 

100 . 
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Pleadings generally — -contd. 

omission by party to pload & material fact, 397. 
to sign pleadings, 412. 

onus, and facts wliioh. ne^'d not be pleaded, 411 [O. 6, r. 133- 
particulai' 3 , when necessary to be given in, 401 *[0. 6, r. 43* 

, further and better statement of, 404 [O. 6, r. 53. 

pedigree, facts m, ^®hen to be set out in pleadings, 399. 
plamtlff, when may file a written, statement, 395. 
power of Court to order whole pleadmg to b^ struck out, 414. 
pri'^lege from" inspection, and draft pleadings, 475. 

rejection of plaint where particuli* f olfraud not stated in plamt, 402, 
representation, whether verbal or in writmg, must be stated, 402. 
scandalous matter m^412 [O. 6, r. 10]. 

applidlition for striking out, 413, 414. 
signmg of, 411 [O. r. 14]. ^ 

signing and verifying in suits by corporations, 708 [O. 29, r. 1]. 

by firm m firm name, 710 [O. 30, r. I]* 
by Government, 705 [O. 27, r. 1]. 
subsequent pleadmgs, when allowed, 446 [O. 8, r. 9]. 
time within which pleadmgs should be amended, 424 [O. 6, r. 18]. 
title, facts showing x^lamtifi’s, t« be^ pleaded, 397. 
trade-mark, inf i ingement of, particulars in case <^f, 401. 
undue infiuence, x^articulars of, 401 £0U 6, r 4]. 
unnecessary matter in, ^12 [O. r. 16]... 
verification of, 412 [O* 6, r. 15], 
wag^K^g contract, defence of, 409. 
wilful default, x)articulars of, 401 [O. 6, r. 4]. 

Political Agent — 

foreign judgment, order deposing high priest from gadi is not, 66. 

• Prince, whether Political Agent can sue on behalf of, 217. 
service of summons through, 392 [O. 5, r. 26]. 

Political questions — 

suits involvmg, 25. 

Possession (of immovable property) — • 

actual or Ichas, when to be given, 583. 

decree for possession and for rents and mesne profits, 526 [O, 20, r. 12], 
distinction between actual and symbolical, 584. 

effect of giving symbolical, where actual possession ought to be given, 585. 
ex parte order for delivery of, 667. * 

formal or symbolical, when to be given, 684. 

immediate delivery of, order for, of certain lands, 804 [O. 39, r. 9]. 
kJias or actual, when to bo given, 583, 
limitation, symbolical possession and, 585. 
symbolical, when to be given, 584. 

Delivery of, to holder of decree for possession""" 

application, fresh, under O. 21, r. 97, p. 655. 

actual, where decree is for exclusive possession, 583 [O. 21, r. 35 (1)]. 
bi:yldmg, $>f, and breaking open of dodr, 583 [O. 21, r. 35 (3)]. 
symbolical, wh«re decree is for joint possession, 583 [O, 21, r. 35 (2)], 

wher^ property is in tenant’s occupation, 586 [O. 21, r. 36]. 
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(Of Immoveable property)^, Kd. 

I l>4ttv«rjr of, to^purchaser In execution — • 

^ ^ where property la m occupation of judgment-debtor, 653 [O. 21, r, 951. 

distiuotian. between aetual and^symbolical possession, 583. * 

symbolical, where property ip in tenant’s occupation,’ 654 [O. 21, r. 90], 

^ Dispossession — 

Collector, under order of, 057 

;; of person claiming to be in iiossc^sion on Ins own account bv decree-holder or 
execution purchaser, 650, 057 [O. 21, rr. 100, 101]. 
of transferee perylente lite from judgment-debtor, 657 [O. 2l, r. 102]. 
regular suit to establish right of possession, 057 [Q. 21, n 103]. • 

Resistance to delivery of — ^ 

decree -holder, right of, to bring a regular suit, 655. 
ex parte order for delivery^f possession, 657. 
occasioned by — 

judgment-debtor, 055 [O. 21, r. 98]. 

person claiming in good faith to be in pogsessfon, 656 [O. 21, r. 99]. 
person other than judgment-debtor ,clai!nmg to be in possession of property, 050. 
purchaser from judgment-debtor after attaehyient, 066. 
tranilferee pendente hie from judgment-debtor, 657 fO. 21, r. 102]. 
resistance or obstruction to po^ession, complaint o^i. 654 [O. 21, r. 97], 
time withm \^ich application complaining,^,'^ be made 655. ' 

Post— * ^ • 

corporations^ service of summons by popt m wSUits by or against, 710 [O. 29, r. 2{b)]. 
letter substituted for summons, sending by post of, 394 [O. 5, r. 30]. 
packet containing summons sent by, returned marked “ refused ” and sufficiency of 
service, 392. 

service of summons by, ^92 [O. 5, r, 25]. 
sufficiency of service Ijy, 392. 

Postage — 

payment of, ^argeable on notice, summons, etc., 309 [s. 143], 

Postponement — See Adjournment. 

inherent power of Court #0 postxione hearing of suits pending decision of a selected 
action, 324, 

of sale of immoveable property to enable judgment-debtor to raise amount of 
decree, 628 [O. 21, r. 83 (1)]. 

pending inquiry into claim or objection, 609 [O. 21, r, 58 (2)]. 
payment of amount of decree, iDostj^onement ot, 524 [O. 20, r. 1 1 (1)]. 

Powers— 

inherenj; powers of Courts, 32.3 [s. 151]. 
of appellate Court, 267 [s. 107], 849 [O. 41, r. 33]. 
arbitrators, 970 [Sch. II, para. 6]. 

Court pending appeal to Privy Council, 862 [O. 45, r. 13]. 

High CJourts, 1007 [Charter Act, s. 9]. 

in admitting advocates, vakeels, and attorneys, 1032 [Charter, cl, 9], 
to make rules for the qaalification and admission »f advocates, 
7 Vakieels, and attorneys, 1032 [Charter, cl. 10]. • 

Remove or suspend advocates, yakeels and Attoraeyf on reason- 
fible canse,^ 10 32 [Charter, cl. 10]. 
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Powers — contd, ^ 

of umpiroe, 970 [Sch. II, para. 6]. 

• receiver, agreement re^ictmg po.rvera of 808 [C^ 6], 
cannot delegate his powers to other*, Hia. 

^Power of attorney ■ 

person holding, Sot bound to accept service ef summons, 381. 
recognized agents, and, 381 [O. 3, r. 2]. 

Prayer — 

and relief olaimei! in plaint, 428 [O. 7, r. 7], 429. 

Preamble — , 

to the Code, 1. 

A ■ 

Precept — 

attachment under, 120 [s 4G] -nrAvisol 

how long to continue, 120 [a. 46, proviso J. 

object of, 120. 

decreed are difierent m 

equal in degree, where, 5S2 [O. 2U, r. ii t-; 

contract, hy, 534. ^ 
custom, by, o34. . 

TE^ath of pre-emptor pending suit for, 

decree m suit for, .531 JO. 2^0^,^r. 141^^ upon rival claims to. 632 

[O. 2'-), r. 14 (2)]. 

o< .i„. ky .» to. sio. 

“s: »n oX’ -p-p »■ 

is a personal right, 532. # 

saleofshlTe'n 

moveabirproperty in execution, ^rd bid of co-sharer, 626 [O. 
21, r. 77 (3)]. 

title to pre-empted property, when vests in 
transfer of right of, by pre-emptor. pending suit fo , 
vendor’s title m pre-emption suit, 634., 

Preliminary decree — 

appeal from, 250 [a. 97]. 

♦ from, if not preferred, effect of, 7, 250 [ . ]• . 676 rill 31. 

assignment of mortgagee’s interest after, but e ore na 
attachment under, 690. 

of. 3 Fb. 2 (21 Expln.]. , , 


definition of. 3 [s. 2 (2) Expln.]. 
death of defendant after, efieot of, 689. 
explained* ff* 
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decree — conid. 

decreo, passing of, during pendency of appeal fi'om, 251. 

^Jilluetrationa of, 7, 

^ partly prelimmary^nd partly final decree, 7. 

‘^in suit for accounts between imncipal and agent, 534 [O. 20, r. 16]. 

' administration, 529, 53a [O 20, r. 13]. 

dissolution of iiartnersflip, 534 [O. 20, r. 15]. 
foreclosure, 756 [O. 34-, r. 2]. 
partition, 535 [O. 20, r. 1§]. 

possession and mesne jirofits, 520 [O. 20, r. 12], 
rederajition, 770 [O. 34, r. 7]. 
salo^of mortgaged projicrty, 763 [O. 3 4, r 1]. 
ist of suits in which preliminary decree may be pass^l, 7. 

Tcs judicata, decision that matter is not, how far a prebminarjf detreo, 7. 

Prescribed — 

definition of, 12 [s. 2 (16)] 

Presidency Small Cause Courts — 

appbcation of Orders and Rules to, 833*[0. 51, r. J*]. 

* of sections of Code to, 17 [s, 8]. 
pecuniary limit of jurisdiction of, ♦72. 
reference to Hi^ Court by, 869. 
stay of suits, pendmg in, 798. 

transfer of certain decrees Ibr execution to, 550 [O. 21, r. 4]. 
of suits from, to High Court, 1042. 

Presumption — 

of law, and idoadings, 411 [O. 6, r. 13]. 

Price — 

deficiency of,^on resale, 622 [O. 21, r. 71]. 

Princes and Chiefs — See Chiefs (ruling) and Princes. 

Principal — 

decree in suit for account between prmcipal and agent, 534 [O. 20, r. 16], 
right of, to inspect agent’s books before delivery of particulars of fraud, 40-- 

Private rights — 

explained, 50. 

res judicata, persons litigating for a private right in common with others, and, 29 
EW*11, Expln. VI], 49. 

Privilege — 

* arrest, privilege from, 303 [s. 135]. 

confidential commimications between client and legal adviser, and, 473 
^ r, inspection by Court when privilege claimed, 483 [O. 11, -r. 19 (2)]. 
inspection, when privilege may be claimed ^ regards, 474-470. 
party interrogate d» claim of privilege by, 473. 

jprincipal and agent, communication between, when privileged, ^7o. 

_ 'wa^er qf, 47jC' - . 
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Privy Council— 268-281 [ss. 1^09-112]; 856-867 [O. 46], 

abandonment of appeal in part after grant of certificate^ 276* 
admission of appeal and^procedure .thereon, 861 [O. 45, r. 8], . 

amount of money payable under order of, how^eatimated, 865 [O. 45, r. Xfl ^(3) “ 
"appeal to, when it lies, 268-280 [ss. 109, 110], 1037-1068 [Charter, oL S^]. 

from interlocutory judgments of High Court, 1059 [Charter, oL 40]. 
appeal to, from decree from which no second ^peal lies, 280 [s. Ill (6)]. 
appeal from order granting or refusing leave to appeal to, 85S-859. 

c in execution of orders oi^King in Council, 867 [O. 45, r. 16], 

pf a single judge of High Court refusing to transmit for execution 
order of King m Council, 867. 

* refusing to extend time for furnishing security for costs of appeal 

to Kjpg in Council and directing api>eal to be struck off, 861, 
to, ^rom interlocutory judgments of High Court, 1059. 
application for execution of order of, by assignee cA. order, 866. 
leave to ax>peal to, 856 [O. 45, r. 2]. 

l^eriod of limitation for, 270. 
bar of certain ai)x>eala to, 280 [s. Ill], 

certificate as to fitness for apjjeal to, 268, 270, 271 [s. 109 (c)]. 

as to value or fithess, petition for grant of, 857 [O, 45, r. 3], 857. 
effect of refusal ol, 859 [O. 45, r. 6]. 

granting of, as to fitness, entirely discretion of Court, 857. 

Charter, appeal to Privy Couhcil under, 1057-1058 [td arter, cls.c39-40], 
concurrent finrdngs of facts, and appeal to, 272 [s. 110], 278. 

'Q#*«olidation of suits for jmri^oses of valuation for Appeal to, 838 [( 5 . 45, r. 4], 
contents of petition for leave to appeal to, 857 [O. 45, r. 3]. 

Crown, prerogative of, to admit appeal, 270, 280 [s. 112 (1) (a)], 
decisions appealable to, under cl. 39 of the Charter, 1053, 
decree, definition of, in Cider 45, p. 856 [O. 46, r. 1]. 

“ decree ax>pealed from affirms the decision of the Court immediately below,” 276, 


277. 

directly or indirectly involving claim to property of the \^lu 0 of Rs. 10,009 
or upwards, 275, 276. » 

when said to affirm the decision of the lower Cou^rt^ 276, 277. 
deposit on grant of certificate, 859 [O. 45, r. 7]. ' ' ' ^ 

further, 861 [O. 45, r. 10]. 
refund of balance of, 862 [O. 45, r. 12]. 
dispute os to amount or value of subject-matter, 869 [O. 46, r, 6], 
documents which need not be translated or transmitted, 859 [O. 45, r. 7]. 
enforcing orders of, procedure f<^, 865 [O. 46, r. 15]. . 

execution of decree, appeal to Privy Council no bar to, 862 [O, 45, r. 13 (1)]. 
stay of, 862 [O. 45, r. 13 (2) (c)], 

♦ of order of, by Courts in India, 865 [O. 46, r* 15]. 

“ final order,” what amounts to, to entitle party to appeal, to, 269. J' 
foreign Court, Privy Council is not, 9. 
functions of High Court in enforcing orders oi, 866, 

impounding of moveable property pending appeal to, 862 [O, 45, r. 13 (2) {h)]. 
Indian Courts, rules observed by Prlvy- Council in appeal, from decrees of, 278. 
mherent power of Court to direct a^^arty to pay ooste on.^j^mUsal of appiieation 

for leave to A-ppeal to, 3^. 
to order st^y of 
judgment -debtor 


of ap;^icatioii i>y 
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'006tsi, where not allowed in order of, 867 . 
jiudgmeni'p failure to state reasons for decision in, no ground of appeal to, 848.^ 

Land Adqiflaitidn Act, no appeal to Privy Council from award made by 
^ Court on appeal from District C^ourt under, 1058. 

JlaV, question of, and appeal to. 252 [s. 110], 278, 279. 

•t leave to amend plaint m appeal to, 423. 

I limitation, period of, for appeal to, %70. 

mesne profits pending appeal to, restitution of, 866. 

; ‘‘ order passed on appeal,” appeal to Privy Council from, 2d8 [s. 109 (a)], 270. 

• pauper, appeal to Privy Council by, 856, 857. , 

* security for costs in, 85*7. 

petition for leave to appeal to, contents of, 857 [0.^45, r. 3]^ 

A dismissal of, 859 [O. 45, r. 6]. 
prerogative of the Crown to admit appeals, 280, 281 [s. 112]. 
plaint, leave to amend, when granted by, 423. 
powers of Court pending appeal to, 862 [O. 45, r. 13] 

Provincial Insolvency Act, right to appeal to Privy Council under, 268. 
receiver, appointment of, pending appelil to, 862 [O. 4>, r. 13 (2) (d)]. 

•order refusing to aj^point, not ax^pealablt? to, 269, 812. 
refund of balance of deposit, 863>[0. 45, r. 12]. 

rejection of application to adduce additional, evidence before appellate Court 
does not give right of ax:>peal to, 846. * • 

restitution of immoveable property sold in execution of decree pending appeal to, 

806, 

review concurrent findings of lower Court, power of Judicial Committee to, 278. 
of order refusing leave to appeal to, 875. 
reversal of a dec’eion by Privy Council and, 873. 

whether order granting leave to a^ipeal to Privy Council is open to, 279. ^ 

revision, order made on, whether apx>ealable to, 1059. 
revocation of accejitance of security, 861 [O. 45, r. 9]. 

rules as to* transmission of coj^ies of evidence and other documents to, on appeal 
from High Courte, 1060 [Charter, cl. 42]. 
rules mode by Jiudicial Committee, saving of, 280, 281 [O. 112]. 
rules observed by, in ap^al from decrees of Indian Courts. 279, 280. 
savings, 280, 281 [s. 112], 
security as regards execution—^ 

from respondent where decree allowed to 

13 (2) (6)]. 

from appellant where execution stayed, 862 [O. 45, 
further security pending appeal to Privy Council, 864 [O. 4o, r. 

^(BWirity for costs, on grant of certificate, 859 [O. 45, r. 7]. . 

' in appeal to, by pauper, 8o7. 

order for further, before transmission of record. 861 tO. 45, r 1(^. 
stay of proceedings on failure to give further security, 862 [O 

^ ' 45, r. 11]- 

V , special leave by Privy Council, 

etay of esecutiojx of decree, 802 [O. , r. J 


be executed, 862 [O. 45, r. 


13 (2)]. 


14], 


before grant of certificate, 863. 
in view of application for special Ibave to appeal, 803. 
where appeal- admitted by special leave, 863. 
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Privy Councit — contd. ^ 

utAj of fuxther execution, when ordered,, 864 [O. 45, r, 14 (2) (6)]* 

•urety, enforcement of liability of, in Council appeal, 866. ; , 

.time within which security to be and deposit to be® made, 859 [O. 

„ 46, r. 7 (1)], 860. ' 

value, dispute as te), 869 [O. 45, r'. 

of subject-matter of suit, 4 10], 272. 

in dispute 'dh 271 [s. 110], 272. 

valuation, consolidation of suits 868 [O. 45', r. 4]. 

date of, •'for jiurposes 0 

„ where matter is under’«|fc(^j^5fe'^^due or is not capable of, 274. 

Probate — • 

compromise of prolate x^roceed ngs^pOi^,'" 
costs m probate x>i'occedings, 100. , 

executor, suit by, and;, 427. '' 

who has not joined in probate need not be joined as party, 720 [O. 31, 


injunction, whether, can be granted in probate proceedings, 799. 

“ judgment,” whether order granting prbbate is, 1045. 
necessary, when , 425-427. ' €• 

procedure in Code ip. regard to suits app.lies to probate proceedings, 309. 
reference to High’ Court in a matter of pi'obate, 868. ^ 

res judic-ata , dismissal ^f suit for failurS to produce probate and, 69. 

_ decision of Probate Court and, 54. c- 

Probate and Administration Act — 

application of, to Mahomedans and Hindus, 426. 
j>ersons governed by, 426 

Procedure — * 


adjourned hearing, where x^arties fail to ax^x^®^^ ^t, 510 [O. 17, r. 2], 611. 
appeals from orders, procedure in, 267 [s. 108], 864 [O. 43, r. 2]. 

applications for execution of dccreas, whether procedure in Code iuD regard to suits 
applies to, 308. 

defendant only appearmg at hearing, 450 [O. 9, r. 8], 

refusing to aceex^t service, 387 [O. 5, r. 17], ^ 
execution, on receiving application for, 565 [O. 21, r. 17]. 
interrogatories, omission to answer, 472, 473 [O. 11, r. 11]. 
issue, where x^arties are at, 601 [O. 15, r. 3], 
judge vacating office before signing decree, 624 [O. 20, r. 8]. 

judgment-debtor, on apx>earance of, in obedience to notice and after arrest, 588 

[0. 21, r. 40]. 

jurisdiction, where objection is taken to, 91 . 

where x>€>rson to be arrested or property to be attached is outside, in 
cases other than execution of decrees, 304 [s, 136], 
lunatics, in suits by or against, 736 [O. 32, r. 16]. 
memorandum of apx>eal, on rejecting, 435. 
minors, in suits by or against, 721-737 32]. 

miscellaneous proceedings, in, 307 [«. 141]. 


neither pa^y appearing, 447 [O. 9, r. 3^. , . . 

imn-atteadap.ee pf on© of several defendants, in cos© of, 454 11]. 


^ plaintiffs, in case of, 
notice for execution againgt legal repx'esentative, after 
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dure— 

♦ 

,uper, at hearing of application fo i leave to aue aa, 742 [O. 3^5, r. 7]. 

"pay|^ent into Court, acceptance of, by {plaintiff , 692 [0.e24, r. 4]. 

'pMnt, on e^imitting, 431 [O. 7, r*91. ‘ 

^ rejecting, 436 [O. 7, r. 12]. 

'i • returning, 432 [O. 7, r. (2)]. » 

• ‘^plaintiff only appears at hearing, where, 44MtO. 9, r. 6]. 

' Privy Council, on admission of ajjpe^ to, 8^1 [O. 45, r. 8]. 

to enforce orders ^.866 [O.. 45, r. 15]. 
restitution under s. 144, p. 310. ' ' 

rules ot, in Schedule I, effect of, *^0 p- mi^ 

powefs of Courts to frame^-^^f^IiuKes. 
second appeals, in, 267 [s. 108], d5^J](X 1]. ^ 

suramary suits, in, 787 [O. ^7, r. 7^" 
witness, failure of, to ax:>i>ear, 606-508 [O. 16, rr. 10-13]. 

where insufficient sum paid in Court for ex|>ensos of, 504 [O. 16, r. 4], 
written statement, when party fails to present, called for by Court, 44(> [O. 8, r 10]. 

Process — See Summons : Warrant. 

executiop, issue of process for, 574 [O. 21. r. 24]. » 
execution of process for execuiio^i, 575 [O. 21, r. 25] 
return of, with endoisement, to C'ourt, 675 [O 21, r. 25 (1)].^ 

Secretary of S^ate, agent to receive process against, 706 [^). 27, r. 4]. 
service of, and expenses, 8^1 [O. 48, r. 1]. 

of Chartei'ed High Couils, 881 fO. 49, r 1]. 

on pleader, 382 [O. tl, r. 5] 

on recognised agent, 381 [O. 3, r. 3]. 

on special agent^to accept service, 382 [O. 3, r. 6]. 

■mtaesses, issue o£ process to, on application o! commissioner, 706 [O. 20, r. 17 (2)]. 

Proclamation — 

of sale by public auction 

costs and inEercst not covered by proclamation of sale, liability for, 032 [O. 21. r. 89 
exim\nation of* pe-^oms to ascertain particular to be staled m proclamation. 619 

[O. 21, r. 66 (4)]. 

language of Court, to be made in, 618 [O. 22, r. 66 (1)J 
t matters to be specified in, 618 [th 21, r. 66 (e^)b 

mode of making proclamation of nale, 620 [O -^1, r. 67]. 
non-comphanoe with provisions for making jfroclamation, 
omission to affix copy of, a matenal irregularity, , 639. 

to beat drum, a material irregularity, 639. ^ 

to issue fresh proclaumtion. a material 

to Bi>ecifv particulani as to the proi>eity to be sold. 638, 639. ^ 

[O. 21. r. 87], V>i r 59 (2)] 

.ale, adjournment ot, and fresh proo property to be sold in lo^, 620 [O. 21, 

separate proclamations not necessary waere property tope ^ *p 

r. 67 (3)1. 

: variaji 


prociamarioiiB nov 

I^tweoa sale-certificate and proclamatiffn, 652 
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Proclamation — conid. 




in other eaMS — , oAa r/i 

attachment of immoveable property, proclamation of ordeiC of, oQo l.v* 

tenant, where property i^in occupation of, — V ^ ^ 

(a) and possession is to be delivered to holder of decree for possesfl^ton^ ^ 

T 36 ] ' ^ 

(b) and possess^n is to be delivered to exef^ption purohaaer, 654 [O* r* 96} 
witness, proclamation requiring attendance of, 506 [O. 16, r. 10 (2)}, 

Production — See Documents. 


21 . 


Pro forma defendant — 

meaning of, 31. 

Promlsiory note — >Se 4 Summary Suit. 

costs, recovery oj, noting non-acceptance of dishonoured, 787 [O. 37, r. 6], 
definition of, 785. 

instalments, omission to sue for, 300 

joinder of parties liable on same, 345 [O. 1, r 6]. 

summary suit. Court may order deposit of promiMory note in, 787 [O. 37, r. 5]. 

no interest allowed in, when none 'specified in note, 780. 

® ‘ 

Property — See Moveable Property^:, Immoveable Property. 

ancestral, liability ofj| in execution, 150 [s. 63]. • 
attachment, what property liabie to, 158 [s. 60)* ^ 

injunction, temporary, •when property in dispute is in danger of beng wasted, or 
^ienated by party to suit, 795 [O. 39, r. 1 (ci)']. • 

injunction, temporary, when property is in danger of being wrongfully, sold in 

execution of decree, 795 [O. 39, r. 1 797. 

private transfer of, jiending attachment in execution, 171 [a, 64]. 

jiending attachment before judgment, 791. 
transfer of attached property, 173. 

ft 

Protest — 

jurisdiction of foreign Court, protest against, 69. 


Provincial 3mall Cause Courts — 


application of Order and Rules to, 882 [O. 60, r. 1]. 
of sections of Code to, 16 [s. 7]. 

compensation for wrongful arrest or attachipient, jurisdiction to award, 243. 
jurisdiction of, 73. 

mesne profits, suits for, and jurisdiction, 260. 

reference to High Court where suite erroneously held to be cognizable by, 870 


[O. 46, r. 7]. 

to High Court when there is a doubt as to suit 
•[O. 46, r. 0]. 

second appealin suite cognizable by, 260 [s. 102]. 
title, suit for, and jurisdiction, 261. 


cognizable b|E^870 


Public charities — 226-24o i8s. 92-93]. ' , . v. ' ^ 

accounts, claim for, in suits relating to, 227 [s, 92 (1)' 
Advocate-General, consent of, in suits r^latii^ to,. 


m m ' . 

arbitration witbojit intervention of Court in matters reii 
Courts competent to t^y suits r^ating to, 2g7 ^ 



INBEX. 


— conld. * 

^doctrme. power of Court to apply, 240. * 

. ' defendant trustee i>ending suit relating to, 239. 

* one of several plaintiffs pending suit relating to, 239. 

deer ©6 possession, whether it can be passed against alienee from trustee, 23/5 
in suits relating to, on whom binding, 239 
Ifmitation as against Advocate -(general, 240. 
mandatory, seotion 92 is, 230. 

public purposes of a religious or cl)§.ritable nature, 229. 
relators cannot appeal in their own right, 240. 

who may be, in suits relating to, 228. 
reliefs, what, may be claimed in suits relating to, 230-232. 

Religious Endowments Act, applicability of, 238. • 

^ history of, 237, 238. * ^ 

0 saving of provisions of, 227 [s. 92 (2)], 237. 
settling a scheme for, 227 [s. 92 (g)], 231. , 

Specific Relief Act, section 42 of, does not apply to suits under s. 92 of the Code, 
240. 

suits against transferees from trustees for possession of trust property, 233, 234. 

against trespassers for posseffteion of trust property, not within s. 92^ 
• p, 234 [Cases I, 2]. ^ ^ • 

between two persons cla^ning certain rights as trustees, not within s. 92, p. 

233 [Case 3]. • 

between two sets of persons as to^vho are the lawUil trustees, not within s. 92, 

233, [Case 4]. • ' 

brought to remedy a particular infringement of an individual ri^t, 
within 8 . 92, p. 232. 

by trustees against manager for accounts, not within s. 02, p. 234 [Case 41, 
of a fire teinjde for vindication of right of management 
within s. 92, p. 233 [Case 2]. 

for declaration that iilaintilT entitled to management of trust property as 
a co-trustee, not ^\lthln s. 92, p. 233 [Case 1]. , 

for it^ere declaration that certain property is u-al.f j^roperty, not wuhin s. 92. 

for powUston of trust property against troapabsers and against alienees from 

trustees, 233. , ^ 4 . ^ 

for removal of trustee on ground of unlawful alienation of trust proper y and 

against alienees from trustees, 234. 

relating to, 220 [s. 92]. 

outside Presidency town8,^240 [s. 93]. 

relating to mosques, 233 [Case 5]. 

tiu&ieo de son tort, 231. ^ nv-, ooi 

of, appointing new, 227 [a. 92 (1) ( )]» 
removal of. 227 [s. 92 (1) («)], 230. 
when B. 92 applies, 232. 

I who may bring^suits relating to, 228. 

;'plibllc religious trusts— See Public Chanties. 

TfrulvlJc rice— — 222-220 [s* 91]- 


not 


not 


226 * 
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Public nulsanc? — contd. 

definition of, 222. 

difference between public ^nd private nuisance, 226. 
injunction restraining, 225. * 

instances of, 226. 
interest of i>erflQns suing, 224. 

nature of proceedings in suits relating to, 224. 

Presidency towns, suits outside, 240 [s. 93]. 

private action hy persons suifermg special dftnage from, 223. 

private nuisance, 22^ 

relators’ interest in suits relating to, 224. 

remedies for, 222, 223. 

suits relating to, 222 [s. 91], ^ 

by ?^dvocatc-Gencral acting ex-ojfficio^ 224. 
by Advocate-General at the relation*of others, 224. 
tabdbts, suit by Mahomedans for canymg of, m prOcession along a public road, 225. 
time, whether length of, can legalize, 225. 

Public officer — ■ 

attachment, allowances (being less than saJary) of, not liable to, 159 [s. 60 (1) (/if-)] 
of proj^orty m custi^dy of, 602 [O. 21, r. 52]. 
of ^salary of, 159 [s. 60 G) (i)], 165. 

mode of attachment o^ 596 [O. 21, r. 48]. 
of salary o^ officer of His IM^jesty’s Hegiilar forces, 1(?7. 

Cantonment Committee, whether, is, 214. ^ 

dea^Pii^f complainant after notice but before suit against, 213. 
definition of, 13 fs. 2 (17)]. 

execution, salary’’ of public officer and jurisdiction in, 596 [O. 21, r. 48]. 

of decree against, 214 [s. 82]. ^ 

exemption from mesne arrest, 214 [s. 81 (<z)], 707 [O. 27, r. 8]. 

mesne attachment of proiierty of, 214 fs. 81 (a)], 707 [O. 27, r. 8]. 
personal ajipearance in certain cases, 214 [s. 81 (6)]. 
extension of time to enable, to make reference to Government, 707 [0.*^27, r. 7]. 
Government undertaking defence of suit against, 707 [O. 27, r, 8]. 
jurisdiction in execution procecflings against, 596 [O. 21, r. 48]. ^ 

notice before suit, 209 [s. 80]. 

whether necessary in suit against public officer for injunction, 213. 
whether should be given to, ui all kinds of oases, 211, 212. 
official capacity, act purporting to be done by a public officer in his, 210. 
procedure in suit against, 707 [O. 27, r. 8]. 

public official document, objection ^t# produce for inspection, 476. 
service of summons on, 393 [O. 5, r. 27]. 

stay of execution, no security from public officer on, 824 [O. 41, r. 7], 
suits by or^against, 705-707 [O. 27]. 

founded upon contract, and notice, 211. 

other causes of action, and notice, 211. 
tort, and notice, 211. 
who is, 13 [s. 2 (17)]. 

Public rigrhts— 

explf^ed, 6<i. . > - - a ^ 

re* judicata, persons litigating for public rights in commba ^|^and, 20 [s. 

11, Explo. Vl], 49. ■» 
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Auel ion-purcha*er. 

Jf ' 

Pj|bir4a ladles — 

4 at%^t of, j.a execution of ch^il pnpcess 111 certain caffes, 302 [8. 132(2)]. 

of person in a room in occupation of, 153 [b. 55 (l)j. 
commission, examination on, 69(i [O. 20, r. 1], 697. 

delivery of possession when pio]5crtv in occupation of, 583 [(5. 21, r 35 (3)] 
decree ex parte against, and service of summons, 458. 
dismissal of suit for non-complian^ with order for discovery, 48^, 
exemption from personal appearance in Couit, 302 [s. 132 j. 
pauper, application for lea\o to sue a'->, 740 

seizure of property where looni is in oc( upaliori of, 169 [s. 62 (3)]. • 

r service of summons wiieie servmg ofticer cannot obtain access to, 389. 

Questions — * 

appeal, new questions of fact raised for the fust tunc in, 818. 

Court executing decree, fpicstions relating to execution to be dcteimii cd by, 121*137 
[s. 47]. 

execution proceedings, cpieslions between ])arties to suit in, 129-132 
inherent power of Court to ih'cide one question^^nd i('ser\c another, 324 
of law* m apx:>cal to Piivy Council, 272 [s. 110], 
in second apx>eal, 25rj* [s. 100]. 

« • 

Railway servant — • • 

attachment, allowances (*ljcmg less than salary) of, not liable to, 159 [s. 6(^(y^?)]' 
bonus foanctiom'd to a lailvav .servant whellier liable to, 1(^2. 
salary or, wlum liable to, 159 [s. 60 (1) (i)]. 
mode of atlaehiuent of salary of, 596 [O. 21, r. 48]. 
service of summons oi^, 393 [O. 5, r, 27]. 

Rateable distribution — 192-205 [s. 73] 

appeal friyn order made under s 73 for, 2o5. 
assets available for, 197. 
assets held by a Court, 190-201. 
attachment before judgnusit, and, 204. 
claims for rateable distribution ot assets, 201 

Court to which aijplicatiou fur execution hhouUl be nmde, 194. ^ 

Court to which api>lication for execution bliould be made for a bharc in, 194, 1 Jo. 

decree-holders, when entitled to, 192 fs. oi]. , ,, , r itm 

decree-holders, when entitled to rateable distribution of assets l.l fs. o? . 141. 

deposit Of amoun AMecree .ifte^ Ty Cour't ioS-lhO 

'fraurorih?guiritrri"l>t "f person ent.tkul to share in, to apply Ho set aside sale 

of immoveable property on ground of, fa 004 ^^05 

fra.udulent, where decree obtained by one ot the claimants is. .04, -Om. 

^vernment, rights of, I 93 [s. 73 (3)]. 

of sale-prooeeds, 192 [a 73 (1)]- * 

inquiry as to validity of ^ h decree against, 203. 

legal represeutative of judgment-debtor d g 

for payment of, and, 201, 202. 
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Rateable distribution — contd. 


money, voluntarily paid by judgment-debtor into CJourfc before of 

attached property, and, 197-201. ’ ' ^ 

voluntarily paid by judgment-debtor under arrest in satistaol^dn of decree, 
and, 201. 

what decrees are decrees for payment of, within the meaning ofs. ^3, p. 
201, 203. ^ 

mortgage, where property is sold subject to, 192 [s. 73 (1 ) (n)]. 

whe^ property is sold free from, 1^ [s. 73 (1) (6)]. 

where property is sold in execution of a mortgage decree, 192 [s. 73 
(1) (c)]. 

person entitled to, right of, to apply to set aside sale of immovable prox>erty for 
irregularity or fraud, 637^ 
receipt of assets fey Court, 195. 

suit for refund against person not entitled to, 193 [s. ^3 (2)], 204, 

refund of assets, suit for, from person not entitled to receive same, 193 [s. 73 (2)], 204, 
sale-proceeds of property attached in execution of decree and sold by judgment- 
debtor by a private sale, 197-201. 

“same judgment-debtor,” and, 203. ^ 

summary inquiry when decree obtained by one of tbj&olai manta is fraudulent, 204- 
205. . ' ‘ * 

•Receiver— 148 [s. 61 (d) ; 241 [s. 04 (r/)] ; 805-814 [O. 40]. 
account, liability of receiver to, 814 [O. 40, r. 3 (6)]. 
accounts, submission of, by, 814 [O. 40, r. 3 (6)]. e 
a^r^rffent restricting powers of, 808 [Case 5], 

appeal from directions given by Court in passing receiver’s accounts, 812. 

order directing receiver to advance moneys to guardian, ad litemt 813. 
directing attachment and sale of receiver’s property, 863 [0. 43, 
r. (1), cl. (s)]. 

’* granting or rejecting an application to appoint a receiver, 812, 

853 [O. 43, r. 1, cl. (s)]. 

appointment of, in execution proceedings, 148 [s. 51 (rf)]. 

in other cases, 241 [s. 94 816 [O. 40, r. 1], 

new receiver, 812. i 

• pendente litfj 810. 

arbitration clause in partnership agreement no bar l^o jurisdiction of Court to 


appoint receiver ; 810. 

attachment of property in hands of, 807 [Case 1]. 

of receiver in enforcement of his duti^, 814 [O. 40, r. 4]. 
oases in which a receiver may be apjJbinted, 809. ^ 

Collector, when may be appointed, 814 [O. 40, r, 5]. 
contempt, proceedings for, 811. 

Court which may appoint a receiver, 806, 809. 

Criminal Court cannot interfere with possession of, 808 [Case 7],^i0. 
debts contracted by, in course of business, 808 [Case 3]. 
decree, realization of, in execution, and appointment of, 148 [s* 61 (d)], 
receiver after, 811, 

delegation of powers by receiver, 813. ' ' ^ 

duration of office of, 812. ^ 

♦ duti^ of, 813 [O, 40, r. 3].v . ^ 

enforo^ent of reoei’^r’s duties, ]|iode of, 8X4 [O* 40, r* 4}*'^ 
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1x1 possession, 809. • 

©atninga of Judgment-debtor, receiver of, 148, 811. 
denial of debt by, and appointm*ent ot, 695. 

joint, 81?. 

judgment -debtor, of future earnings of, 148, 811. 

leave of Court, receiver cannot«6ue or be sued without, 807i[Case 2]. 

lien of, 8X2. 

loss occasioned by default of, SOS.^Case 4], 814 [O. 40, r. 3 {d)]. 
Magistrate cannot interfere with jiossession of, 808 [Case 7], 8l0. 
maintenance, in a decree for, 810. * 

mortgaged property, of, in suit for foreclosure or sale, 810. » 

^ officer of Court, is, 807, • 

partner’s share, of, where it is attached, 697 [O. 2?, r. 49 (^)]*^ 


partnership suits, m, 814). 

party, receiver in insolvency of mortgagor or mortgagee whether necessary, to suit 
relating to meit-gage, 752, 

whether necessary, to suit for declaration of title and possession of property 
of which he is appointed receiver, 807 [('ase 2]. 
payment out of estate of pressing claims, 809. • 
poweA of, 800 [O. 40, r. 1 (cZ)]. 

!Privy Council, order refusingiappointment of, not apjicalablc to, 269, 81--. 

, receiver pending appeal to, 803 [O. 46, r. 13 (2) (cZ)]. 
prosecution of, 808. * * 

remuneration of, 808 [Oasc 0], 813 [O. 40, r. 2]. 

security, furnishing of, by, 814 [O. 40, r. 3 (a)] ^ 

for costs by lecciver on plaintiff’s insolvency, 071 [O. 22, r. 8]. 
suit, when receiver may bring, in his own name, 811. 

temporary injunotio?i and appointment of receiver, distinction between, 809. 


testamentary suit, in, 810. 

Recognized agent— >SVe Agent. 

Record — t 

evidence taken on commission to form part of record ot suit, 700. 
power of Court to send for record of any suit or i)roceeding either from its 
or from any other Court, 494 [(). 13, r. 10]. 


own record 


^*'*bZfidarie8, whether nece.ssary parties to suit for, brought 

charges, provisions respecting redemption and sale apply to, 779 [0. 34, r. lo], 
equity of redemption, persons interested jn, 7o2. 
final decree in suit for, 772 [O. 34, r. 8]. ^ 

.es^rriglSo^ytok ^oSLn. 3. r. 11. . ^ 

parties to suit governed by the. Code. 76 [s. 16 (c)]. 

place of suing, m suits for rcuemp 1035 . 

1.1,., fnr in suit for redemption, 376 [O. 2, r. 4, proviso], 
possession, claim tor, m sun i y 

preliminary decree in suit for 34, r. 7], 

m j«dicato>fid suit for redemption. 46, 61. 62. . 

, what is, 758, 
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Redemption — conid 

sale, application for, by mortgagor in a suit for redemption, 773, 

decree for, in redemption suit on failure by mortgagor to pay amount decreed, 
* 772 [O. 34, r, 8 (4)P]. 

syit for redemption, when maintainable, 758. 

time, power of Court to enlarge, fixed for payinent in redemption decree, 772 [O. 34, 
r. 8 (4), proviso]. • 

Reference— 867-872 [O. 46]. 

application for reference to High Court, 867 pD. 46, r. 1]. 

Court trying suit or appeal, reference to High Court by, 867 [O, 46, r. 1]. 

of refei'encG to tiigh Court, 869 [O. 46, r. 4]. 
decree contingent upon decision of High Court, Cornet may pass, 86Q, [O. 46, r. 2]. 
District Court, reference by, certain cases, 870 [O. 40, r. 7]. 

execution of decree npt allowed pending reference to High Court, 869 [O. 46, r. 2]. 
High Court, no reference to, in matter in which appeanies to High Court, 868. 
to, when lies, 867 [O. 46, r. 1]. 

jurisdiction in small causes, doubt as to, and, 870 [O. 40, r. 6]. 

in small causes, mistake as to, and, 870 [O. 46, r- 7]. 
opinion of High Court, power to refer case for, 282 [s. 113]. 
powem of High Court on referertee, 869 [O. 46, r. 5]. ^ 

Presidency Small Cause Court, reference by, 869. 
probate, maBitter of, and reference to High 00^4,^68. 
procedure after judgment of High Court, 869 [O. 46, r. 8], 
reasonable doubt, 868. 

e rej^^^n^e to High Court can be mode only in a suit and ^t?ppeal in a suit, 868. 
small causes, doubt as to jurisdiction in, and, 870 [O. 46, r. 6]. 

mistake as to jurisdiction in, and, 870 [O. 46, r. 7]. 
stay proceedings or proceed in the case, power of Court making reference tOf 869 
• [O. 46, T. 2]. * 

to arbitration — See Arbitration. 

Vj 

Registrar — 

delegation of judicial and non-judicial work to, 299 [s. 128 (a)]. 

Registration — 

compromise affecting land not in suit, registration of, 689. 
documents, of, by judge or officer of Court, 582 [O. 21, r. 34 (6)], 

Rejection — 

of appeal where security for costs not furnished within time, 825 [O. 41, r. 10 (2)]. 
api:)lication for execution, 563 [O. 21, r. 17 (1)]. 

for leave to sue as pauj^r, 740 [O. 33, r. 5]. 
documents, irrelevant or inadmissible, 491 [0» 13, r, 3]. 
memorandum of apjieal, 818 [O. 41, r. 3]. 
plaint, 432 [O. 7, r. 11]. 

appeal from order rejecting, 434, 435. 

^ay be at any stage of suit, 432. 
procedure on, 435 [O. 7, r. 12], 

when relief claimed is undervalued, 7, r. 11 (6)]. 

where particulars of fraud are not stated in plaint, 402. 
review, rejection of application for — • 

(1) If su^cient ground not diaolosod, 877 [O. 47, r* 4 , 

(2) after hypoing, if Court equally divided, 878 [O. 47, r* p 
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laiors — ’ 

^'.affidavit of documents from, 478. 
appeal by, 240. 

j- * interest of, in suits relating to ]iublic ehailties, 228. 

^ • to* publie nuisan«e, 224, 

public charities, in suits for, 226, 227 [s. 92j. 

• nuisance, in suits for 2:^2, [s 91]. 

i^elease — 

attachment, effect of order of release fioni, (H2. 
or judgment-debtor from jail, 156 [s. 58]. > 

effect of, 156 [m 58 (2)] 

4 on ground of iUiu"^->, 157 59], 

of property from attachment, 611 [O, 21, r. 60]. > 

private transfer of property by claimant after order of relda^t?from attnehment, 012 
release to be specifically pleaded, 437 [O. 8, r. 2]. 

Relief — 

alternative, 430, 

further or other, need not be claimed, 428 [O. 7, r. 7], 
general or other, 429. • 

in soruini and juiisdiction, 79. * 

omission to sue lor one of •several reliefs, 3. >9 [t). 2, r. 2 (3)]. 
plaint must>state speciiically relief claimed, 424 [O. 7, r 1 (</)], 428 [(). 7, i 
rejection of plamt when relief claimedlis undervalued, •>32 1 O 7, i . 1 1 (6)]. 
re'^ relief claimed m jilaint but not granted aiul, 28 [s. 11, Itxjibi 

specific ground m plaint, wheio relief claimed up )n, 4l:-9 
when founded upon separate groun<ls, 431 [O. 7, r. S]. 

Religious ceremonies — 


7]. 

.JQ, 63. • 


21 . 


suits relating to, 20, 

to recover fee.** for perfoiiuing, 

Religious office- 

suit by holder of, to which fees are attached against a u.surper, 21. 
for 21y 22« 

for' declaration or heieditary right to officiate 
for religious office to which no fees are attached, bl, 

Religious trusts— ^ee Public Rehgious Trusts. 

Relinquishment — 

amount relinquished to bo stated lu plai^, 424 [O. 7, r. 1 (A)]- 
^o£ portion of claim by plainUff, 359 [O. r. 2 (-)]. 

Remand — 

appeal from order of remand, 264 [s. lOo (^)], 84 . ^ 

appellate Court, remand of case I®- 

t QTti^al from order of remand, 84U. 
HighiCourt, powers of, m appeal ir 

improper order of remand, 841. » 

po- <■• <?“- ““““Udi. 


of Court ro 

of High Court to remand in second apptiJil, 862. 
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Remand^-confd, 

irregularity or error not affecting merits or jarisdiotion, case not to be reiufttided in, 

» appeal for, 253 [a. 9f>]. . , 

issues, remand by appellate Court lor trial of, 84^1 [O. 41, r, 25], 

Jlirisdiction, whether plea of want of, may be taken for the first time aHer remand 
^ by High Court in second apj^eal, 91, 92. o ^ 

limitation, period o?, for appeal from order of remand, 840. 
trial on issues not raised in ax^peal, remand of case by consent for, 841. / 

i) 

Removal — ^ 

of attachment after satisfaction of decree, 607 [O. 21, r. 55], 

bef ore c judgment when security furnished or flu55 dismissed, 793 
j;0.^38, r. 9f 

guardian ad litein, oiy 735 [0. 32, r. 11]. 
next-friend, of, 733 [O. 32, r. 9]. 

stay of proceedings on, 734 [O. 32, r, 10 (1)]. 
of person from possession or custody of property, 805 [O. 40, r. 1 (5)]. 
of trustee, appointed under a scheme, by application in execution, 230. 

in suit relating to* public, religious and charitable trusts, 226 [s. 92 
(1)1,230. * ^ 

Rent— 

C> 6 ( 

attachment before amoupt of rent. ascertained, 590 [O. 21, r. 42], 
cause of action, each year’s rent is in itself a separate apd entire, 35. * 

for arrears of, ma\ be joined with suit for recovery of land, 375 [O. 2, r. 4a]. 
decree for possession and for rent, 526 [O. 20, r. 12]/ 
jurisdiction, suits lor arrears of rent and, 78. 

^ declaration of plaintiff’s right to reirt and, 78. 

omission to sue for portion of arrears of, 359 [O, 2, r. 2, 111,]. 

^ceiver, collection of rents by, 806 [O. 40, r. 1 
res judicata^ claim as to title in rent-suits and, 32-35. 

rate of rent or area and, 35, ° 

special provisions enabling landlord to recover, not affected by Code, 14 [s. 4 (2)]. 

Repeal- 

continuance or orders under repealed enactments, 331 [s. 157]. 
enactments repealed, 331 [s. 156]. 

reference to Code of Civil Procedure and other repealed enactments, 332 [s. 158]. 

° Representative — See Legal representative, 

decree in a representative suit, 50, 351, * 

execution, inquiry os to who is representative ** of a party for purposes off KjI 
[s. 47 (3)], 134. 

“ representatives ” of parties to suit for purposes of> 130-136. 
er6cutioii,-purohaaer whether representative of parties to suit” under s. 47, pp. • 
132-134. 

holder of decree sought to be executed, when deemed “ representative ” of holder 
of attached decree, 603 [O. 21, r. 53 (3)], 

' meaning of, ^r purposes of execution, 130^ 

, jfrooeedings or against, 319 [s. 146], 

* representative Suit, 60, 351. o 
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I "J* deposit of 25 per cent, by purchaser, 630 [O 21 r 841 

I .» default of payment of purchase-n.onoy by purchaser- 030 [O 2rr 801 
I proclamatjon for resale in defarrtt of t i oo i.o». _ i, r. soj. 

s payment of purohase-monej% 031 [O. 21, r 87], 

f 

- “ actually and voluntarily resides,’ ^^0, sri. 

^To4 [I S]*!'" Jurisdxct.on in cases other than execution of decree. 

Charter, same as ‘‘ dwell ” m. cl. 12 of, 80. 
meaning of, iif sa. 16, 10 and 20, p. 80. 

residence and appearance of party in person, 384 [0.^5, r. 4j. * , 

attendance of^wdtness in person, 609 [(1. 16, r. 19], 
security for costs in case of residence outside British India, 693 [O. 25, r. 1]. 

Res judicata — 28-65 [s. 11] 


Act of State and, 66, 

amendnj^nt ot decree, application for, and, 66. • 

attached ijroperty, decision m si^t to establish right to, and, 670, 

award, order refusing to file, and, 9t3. 

Court of com{>otent jurisdiction — See s^ib-liead (5) bel»\v. 
decree ej: parte, and, 35. ^ 
doctrine of, 29. 

execution of decree, apphoation for, and, 64, 308. 
foreign judgment, and res judicata — See Foreign judgment 

“ former suit ” means spit decided prior to suit in question, 28 [s. 11, Expln. I], 37. 
“ heard and finally decided.” — See sub-head (6) below. 

inherent power of Court to apply prinoiples of, to oases not falling within s. 1 1 of 
the Code, 324, 

injunction, decree for, and, 36. 
issues of fact*as res judicata, 46. 

law as^re^ judicata, 46, 47. 

mixed law and fact as res judicata, 46. 

” litigating under same time ” — xS't c sub-head (4) below, 
legal representative, determination cf question as to, and, 670. 

“ matter directly and substantially in issue ” — See sub-head (1) belcw. 

matter directly and substantially m issue cousiruciivelif—See subdicad (2) below. 

meaping of, 29. 

“ parties.” — See sub-head (3) below. 

^riespof, may be taken for first time in appeal, 816. • 

public or private rights, persons litigating for, m common with others, and, res judi- 
cata, 28 [s. 11, Expln. VI]. 
restitution of conjugal rights, decree for, and, 36. 
review, application for, and, 05. 
second appeal, plea of res judicata in, 259. 

aecurity for costs, dismissal of suit for failure to fumidi, and, 696. 

. subsequent decision to the contrary on a pomt of law, and, 4Gr[rih 1 ],^47. 

iSuit,” meaning of, 38. 

, $uit, “former,'* meoniner of, 37. 
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ISIDEX. 

Res ludlcata — contd, ^ 

o 

(1) Matter directly and substantially In issne-^SO^SS. 

cause of action, each yearns rent a se'^parate, 35. 
conjugal rights, decree awarding restitution of, 36, 
distinction between, and matter collat^cally m ies*^©, 32, 33. 
issue, raising distinct, not necessary to oonatiti^ re$ judicata, 31. 
first suit for arrears of rent, subsequent suit to d^f^rmine rate of rent, 35, 
for rent, subsequent suit for title, 3^34. 

“ former appeal,” meaning of, 37. ' » 

“ former suit,” meahing of, 37. 
injunction^ decree granting, 36. 

judgment, one, in two suits, »nd res judicata, 38. ' 

Land Acquisition Apt, proo^dings under, and res judicata, 38, 

maintenance, suits fixing rate of, 36. 

matter collaterally or incidents llv in issue, 32. 

meaning of, 29, ' 

rate of rent and ex ^arte decree, 35, 36. 

reported decisions, 32-35. 

subject-matter of suit not the proper test <9f res Jxiddcdia, 37. 
sufficient if matter was in issue in substance, 31. 
suits for rent or other recurring liability, 34, . ^ 

respecting rate of rent, 3^5. ' ' - 1 

reut'p&ying area, 35. « ^ 

“ guife,^ meaning of, 88. ^ 

(2) Matter xllrectly and substantiallylln issue constraotlvely, — 39^*47. 
annuity, 34. 

first suit, £is surviving oo-parcener ; second suit as revers^ner, 39. 
as adopted son ; second suit, as baTuihu, 40. 

by a widow as her husband’s heir ; second suit, as daughter’s heir, 41. 
claim as survivmg co -parcener ; second suit as legatee, 40. 
for possession on basis of a partition ; second suit for partitibn, 43, 
for redemption of mortgage ; second suit for possession of s^me lands as 
owner, 44. ^ 

to recover land based on an alleged lease ; second suit to recover land 
on the strength ot title, 42. 

to recover moneys for use and occupation of land ; second suit to recover, 
moneys as rent under a lease, 43. 
injunction, 36. 

interest, 34. ^ 

maintenance, 34, 35. ^ - 

malikana^ 34. ' " v c3? 

matter constructively m issue and res judicata, 28 fa* 11, SSicpln. IV], 39. 

constructively in issue to be deemed to luive be>en heard and decided agAinst 
party omitting to allege jt, 39^ - 

constructively in issue eacplainedf 39. ^ 
which might and ought to have made grotind of attacli^ or defence, 39. 
mortgagee, omission of, to ask for «uit for jcod^ption brought agaWt him 

« ® and m 4^ ' 

Buftxg Oh his ^ subeequ^t 
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T^g)l,;jHdlcata— con/<J. ’ 

o'. ^ 

^ ItUittCr directly and snbstantially in isaue constructively — contd. 
m6rtga-g€>e, suit by, holding two mortgagee on 8am<? property, 45. * 

suit by, for possession of mortgaged property under s. 62 of T, P A<st| 

46, ren^, 33, 34, 36. * 

i^titution of conjugal righta^^36. 

rules deduced from deoiaiona bn “ matter oonstructively in issue,” 41-44 
subject-matter of suit, and res judicata^ 46. ^ 

suits on mortgage and res jitdicdkt, 44, 45. , * 

^ test, 40, 41. ^ 

[S] Parties — 47-62. ^ 

benamidar^j decree against, how far bindmg on real ownef, 50. 
oo-defendants, res jvdicata as between, 47. ^ ^ ^ 

co-plainti£fe, res judicata between, 48. 

, defendant pro for may 31. 

first suit against certain members of a sect in their individual capacity : second 
suit against other members of the sect, 49. 
by certain members of the Mahomedan community for a declaration that 
certain lands are ivahf property : second smt by other members of 
same community against same defendant for same rehef, 50. 

* by Hindu father for^ redemption of mortgage of jomt family property ; 
second suit for redemption by the spns, 48, 
by lessee against trespasser : second suit by lessor, against trespasser, 48. 
first suit by one reversioner to set aside alienation made by Hindu wid6wj^econi 
suit by another reversioner to set aside same alienation, 48. 

Hindu widow, how far compromise made by, binding on reversioners, 60. 

consent-decree against, binding on reversioners, 51. 
j decree against, binding on reversioners, 60. 
decree against, on an award, binding on reversioners, 51. 
karnavan of tarvady how far decree against, binds members of iarvady 50. 
minor, decree against, and res judicata^ 52. 

parties in^ubsequent suit claiming under parties in former suit, 48. 

not’ expr^ly named in the suit, when decision in former suit may con- 

stituj^ res judicata against, 49. ,mfn,iUincr oro- 

purcha^r »t revenue sale, whether can be said to claim under defaulting pro 

prietor, 49. • j - # aq 

public or private right claimed in common, and res judxcata, 49. 

Sir-Mlh “in .nl. •.»" 

C..r«« .1 ..n*. "< «' 

_ operson, ahdiait, how far, represents each his successor, .50. 

‘d^riTinf : second suit as manager of the iimiTi.and on be- 
by'lCgorS/idemption: second suit by mortgagor for mesne 
profits. 62. 63. maintenance under an agrwment : s^ond 

z 

. ohMg^d with BUdh maintenance, 62 .^ 

"^^it/.p^rtiia in d^^tent capacities, 52. 
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Res Judicata — conid. 

C r 

[53 Court of competent Jurisdiction — 63-58* 

appeals from two suits lyin^^ in differervt Courte, and res judicata^ 67. 
competenoyjfof “ original and not “ appellate ’\Court to be looked to^,'56. 

“ dburt competent to try subsequent suit*’* rneaning of, 60. 

Court deciding former suit must be Court competent to try and decide also the .sub- 
sequent suit, 64, 66. • 

of concurrent jurisdiction, 63, 64 
of non-oqpourrent jurisdiction. 53, 
of exclusive juysdiction, 64. 

Explanation'll, p. 57. 

first suit in Munsif ’s Court ; appeal in District Court : second suit ab^t same matter 
in issue in District Cgurt, 60. 

in Munsifh Court to recover road and public works cesses at specified 
rate : second suit in Subordinate Judge’s •Court to recover same and 
embankment and dak cesses, 67. 

joinder of new causes of action in subsequent suit instituted in a Court of superior 
jurisdiction, 57. 

judgment delivered by Court not competent to deliver it, and rea judicata y 67. 
obtained by fraud or tollusion, and res judicata, 58. 
of revenue Court, and res judicata, 63. ' C' 

jurisdiction of both Courts must be concurrent bo^ as regards pecuniary limit and 
subject-matter of subsequent emit, 54^ - c «, 

Probate Court, when deo&ion of, can operate as res judiaxta, in subsequent proceed- 
ifiiQ m Civil Court, 54. ^ 

Revenue Court, when decision of, to have force of decree in civil suit, 55. 
title, questions of, whether Munsif’s Court has jurisdiction to finally adjudicate 
upon, 55. 

whether Probate Court has jurisdiction to finally adjudicate 
upon, 64. 

where first Court a Criminal Court : second Court a Civil Court, 65. 

Munsif’s Court : second Court a District Court, 55j^ 

Probate Court : second Court a Civil Court, 66. 

Revenue Court ; second Court a Civil Court, 66. « 

[63 Heard and finally decided — 58-65. ‘ 

consent decree and estoppel, 62. 

decision in former suit must have been one on merits, 59. 

of issue in former suit must have been necessary for determination of the 
suit, 69, 60. 

must be a subsisting one, apd not one under appeal, 62. 
decree, application for amendment of, 65. 

dismissal of suit for default of plaintiff’s appearance, and ree judicata, 69. 

• for failure ou plaintiff’s part to produce probate of letters*^! 
administration, and res judicata, 69. 
for failure to furnish security for costs, and res judicata, 69. 
for failure to pay additional court-fees, and res judicata, 69- 
for misjoinder of parties, and res judicata, 59. 
for multifariousness, and res judicata, 59, 
for want of jurisdiotion^ and res judicata, 59, 

necessary parties aaasd 69. 

in Jbe form in which it is brbu^^, ‘ 

on ground of liftiitatlon, and res ^ 
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Reis ludicata' — contd. 

I«3 Heard and finally decldcd-^o,,. ,? 

isa^ findings on, and tm judicata, 60. 

oMower^^a.urt^62^. operates as re,s judicata as regards aU* findings 

meaning of. 59. •* ^ * 

mesne profits accrued due after suit, and res judicata, 64 

o6i... »“""**• *" *" «<■ 

plaintiff’s suit, when it is decreed in its entirety, and res judicata, 61. 

^ when It is wholly dismissed', and res jiulicatn, 60. • 
possession, first suit for : second suit for mesne profits ^ 
redemption suits, 61, 62. • * ' 

relief claimed but not eiKpressly granted, 63. 

how far deemed to have been refused if no adjudication upon that 
relief, 04. 

must be one which Court bound to grant, 64. 
must have been substantial, not auxiliary, 63. 


Resistar^e — * 

to delivery of possession m (Aeoution~^/See Possession, ^ 

Respondent— 

cross-objections by, 833P[0, 41, r. 22]. See Cross-objections, 
dismissal of appeal without serving notice on, 827 [O. 41, r. 11 (1)]. 
power of appellate Court, to — 

(1) add person interested in result of appeal as, 832 [O. 41, r. 20]. 

(2) vary decree as regards respondents who may not have filed cross appeal 

or cross -objections, 849 [O. 41, r, 33]. * 

right to begin when preliminary issue raised by respondent that appeal does not 
lie, 515 . 

security for costs, at what stage respondent should apply for, 826. 

Res su^7-jud^ce — 

decree imder appeal is, 62. 

Restitution — See Restitution of conjugal rights. 


application for, 310. 

claim for, splitting of, 312 . 

doctrine of, 310-312. • 

inherent power of Court to grant restitution, 312. 

BK isiterest, when appellate decree is silent as to, 311. * 

jurisdiction, where damages claimed exceed pecuniary limits of, 315. 

^ limitation in claims for, 315. 
meaning of, 310. 

of property sold in execution pending appeal to Privy Council, 866. 

when sale is set aside,, 123 [Case 3]. 
taken in execution, when decree is amended, 122 [Case 2]. 

, pendiftg application for s4ay, 576^0. 21,^. 26 (2)], 

of uncertified payment on leversal of decree, 549. 
persons entitled TO apply for, 312, 313. • 

^ whom r^titution may be claimed, ^13. 
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l^estitutfon — coitid, * 

procedure to bo adopted hy judgment -debtor on application for, ; 
reversal of decree, and restitution, 3l4. 

sejjkrate suit for, when barred, 313, 314. ^ ^ ;• 

^Virety for restitution of property taken in execution of deem^ 315 [a, (6)], 317. 

transferee of decree passed in appeal, and, 313.V ^ * 

reversed in appeal, and, 313. 
who may apply for, 312, 313. 

Restitution of conjugitl rights — 

discretion Court in executing decree for, 581 [O. 21, r. 33J. 
mode of enforcing, 67^ [O. 21, r. 32]. 
execution of decree for, 678^ [0^21, r. 32]. 

Chartered High C(ttirt^, power of, to grant decree for, 1056. 

High Court ha^ no jurisdiction under cl. 36 of the Charter to grant a decree for 
restitution of, unless both parties are Christians, 1066. 

I)eriodioal payments by husband in execution of decree for, 681 [O. 21, r. 33 

(2) (3) ]. _ . 

place of suing in suits for, 88/ ^ r . ^ 

power of Court to vary, suspend and revive Oixier fw periodical payments 

in execution of decree for, 681 [O. 21, r. 33 (3)]. ' . 
res jvdicatay and, 36. • ^ 

.i^j^uatipn of suit fbr, 76^ 76. 

Rest6 j Sj g] bfort of suit — 

Explication for re^al of an application for, 454* 

Reilr^ihont — 

^ guardian ad litem, of, 736 [O. 32, r. 11]. 

next friend, of, 733 [O. 32, r. 8]. • 

* stay of proceedings on, 73‘4 [O. 32, r. 10 (1)]. 

Re«transfer — 


of suit, appeal or other proceeding from one Court to another, 94 [ 0 . 2^(1) (n’i)]. 

Return — 

memorandum of appeal, of, 818 [O 41, r. 3]. 

plednt, of, to be presented to proper Court, 432 [O. 7, r. 10 (1)]. 

procedure on returning plaint, 432 [O. 7, r. 10 (2)]. 

Revenue — ^ee Gkivernment Revenue ; Revenue Court. 

Revenue Court — 


application 0 / Code to, 15 [b. 6]. 

decision of^ when to have force of decree in civil suit, 55* 
definition of, 16 [s. 6 (2)] 

res jiidimta, decision of Revenue Court and, 66. 

Reversioner — 


oomproniise made by Hindu widow, how far binding op, SO. 
consent-decree against Hindu widow, how far binding on, 61. 
oontkiuatiow of suit hy, on death of Hifidu widow, 6$4/; 
continuation of sfiit on death of, 664* ' 


decree against Hindh widow, how far binding op/ 5^5- 
‘"lactal roweeentative,*" wh^her Hindh ttJVtoidn^ 
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K?evfe'^^72-881 [O. 47]; 282 [a. 114]. 

appeal, dismissal of. a bar to review of judt^moat appealed from, 875. 

does not lie from order rejecting apphoatioii J[c>r review, 879 
^eot on, of reversal of decree on review, 875. 
filing of, pending application for review, 875. 
from order Ranting a^i)hcation for review, 878 [0^47, r. 7], 879. 
pendency of, by one party, no bar as a rule to application for review by 
another, 872 [O 47, r. 1 (2)] 
withdrawal of, no bar to Ifeview of judgment, 875. • 

application for, 282 [s. 114], 872 [s. 47, r. 1] , 

form of, 876 [O. 47, r. 3]. 

^ . hearmg of, 878 [O. 47, r. 5] ^ * 

to whom to be made, 872 [O. 47,#', 1], 870 [26., r. 2]. 
when granted, 877 [O. 47. r. 4 (2)]. • • 

when rejected, 877 [O. 47, r. 4 (1)], 878 [{!>., r. 6]. 
bar of certain applications for review. 881 [O 47, r. 9]. 

coses in which a party may apply for review, 282 [s. 114], 872 [O. 47, r. IJ. 
commercial importance, questions of, and re^dew, 874. 
compromise decree, settmg aside o^. hy application for review, 730. 
decree passed by High Court Judge, and app;l^c*ation tor, 876. 

• by Judge other than High Court Judge, and apphcation for, 876. 

* disoovery of new and importtlnt mattef, 872 [O. 47, r. 1 (1)], 873. 
evidence, discovery of*new and important, 872*[0. 47, r. 1], 873. 
ex parte decree, settmg aside of, by application for review, 455. ^ 

final decree, order granting application may bo challenged in appeal from^ ft, 

r. 7 (1)], 880. 

form of application for review, 876 [O. 47, r. 3], 
ground of, must be something existing at date of decree, 874. 
jurisdiction, where Review granted without, 880. 
misapprehension as to contents of document, and review, 874. 
mistak0*or error apparent on face of record, 872 [O. 47, r. 1], 874. 

“new m§-tter or evidence,” 873. 

notice to opposite party on granting of application, 877 [0. 47, r. 4 (2) (a)]. 

“othdt sufficient reason,” 874, 

pauper, review of order refusing to sue as, 742, 875. 

^wer of Court to rehoar whole case, though review granted on a specific ground, 

874. 

Privy Council, review of order granting leave to appeal S'?!), 
registry of appUoation granted and order for rehearing. 880 [O. 47, r. 81- 
re-hearing of case, order for, 880 [O. 47, r,, 8]. 

«< . .o.— , ...» 


873. 


_ . 1 „ TTnil 'Rrtnr'li whether new yncitlcrf oV.). 

.PO... .rom .pp.»ti«" <•' 


no 

no review a 
, r. 5, p. 829. 

I ; appli^tion for review, 880. 


llowed from order dismissing second api>eal under O. % , 
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RevJsfon— 282-293 [8 116]. 

f) ' o 

• ^ v' ' 

Ad^n, Court of Resident at, how far subotdinat© to Bombay High Court, 286. 

Amir Hassan Khan" a caae^ different ‘interpret at ior^ put by different judges upon 
decision in, 290. " *=’ 

amendment of decree, and revision, 329. 
appeal from orders ili revision, 292, 293* 

^ no revision where appeal lies, 283, ^ o 

power of Court to treat an appeal as a%appUoation for revision, 283. 
award, decree on, whether subject to revision, 982. 

order setting aside or refusing to set aside, whether subject to, 979. 

Collector aOting under s. 11 of Land Acquisition Act, how far subordinate to Court, 
286 . ^ ^ ^ ^ 
exercising judicial functions under Bombay Mamlutdar’s Courts Act II 
of 1906, and revision, 280. • 

commission, order refusing issue of, to examine person outside British India, not 
subject to revision, 699. 

District Registrar, whether subordinate to High Court, 286. 
expediency or iuexjiedienoy of order no gr<j^und for revision, 283. 
gross miscarriage of justice condition precedent to revision, 292. 
grounds on which revisiott may be granted, 282 [s. 115]. 

High Court, oases in which, will not inteHere in rd^sion, 288. 

powers of, as to, 282 [s. 115]^ ^ 

true functions of, in, 283. 

whether, can call for record of its own nfotion, 286. 

“ illegality or irregularity,” instances of, 290, 291, 

what is. 299. 

injunction, temporary, refusal of, by lower appellate Court, and, 797. 
inspection of documents produced before Court, order refusing, and, 480. 
fnterlooutory orders, whether subject to revision, 284. 
jurisdiction, exercise of, not vested in Court by law, 287. 

failure to exercise, vested in Court by law, 287. 
illegal or irregular exercise of, 287, 288. 

order passed without, when High Court may refuse to set aside in 
revision, 91. 

objection as to want of, When not allowed to be raised, 91. 
plea of want of, whether ool^ld be taken for the first time in revision, 
91. 

wrong decision of first appellate Court as to, and, 291. 
laches, 293. • 

leave to plaintiff to withdraw suit, order granting, and, 682. 

legal representative of plaintiff, failure of Court to bring on record, and, 665.^ 

no revision as a rule where some other remedy Open, 286, 

pauper, order made on application for leave to sue as, and Revision, 286. 

order rejecting application for leave tp sue as, is open to revision, 743. 
plaintiff, order directing making up deficiency of Court fees, 436. 
remedy, revision where party has got another^ 285. 

sanction to prosecute, revision of order granting or refusing, 292. ^ 

flubor^inate ^urt, nJteaning of, 286. * , 

^ withdrawal of plaihtiff from suit and, 682, 

Zanzibar Conrt suboftlinate to High Court for| purg 08 e«’bfj 
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sue — See Abatement, • 

oase^ in wTiioh right to sue does not survive, 658-(5bl 
survivee, 058-661. 

^ -no abatement by party’s death if nght to su*e survives, ‘OoS [O. 22 r. 11. 

to beg:in — 

^peal, at hearing of, 830 [O^ 41, r. 16]. 

. defendant, when, has the right* to begin, 513 [(). 18, r. 
plaintiff, when, has the right to begin, 513 [0. 18, r. IJ. * 
preliminary issue raised by defendJht that suit does not lie, and, .614. 

. respondent that apj>oal does not. he, and 514 

suit, at hearmg of, 513 [O. 18, r. 1], • > . 

where burden of proving some of the issues lies on the other 
tvj. 18, r. oj. • 

Rules — _ • • 


side, 614 


Allahabad High Court, rules made by, under s. 122, pp. 101)1-1105. 

Bombay High Court, rules made by, under s. 122, pp. 1088, 1090. 

Burmah Chief Court, rules made by, under s. 122, p. 1138. 
definition of, 14 [a. 2 (18)]. 

High Court to frame rules of practifle for subordinate Courts, 1008 [Cliarter Act, 

s. Itf. * ' 

Lahore, High Court of, rules r^do by, lyider s. 122, pp 1135-1136 
Madras High^ Court, rul^s made by, under s. I 25 , pp. 1106-1134. 
matters for which rules may provide, 299 [s. 128], • 

Patna High Court, rules made under s. 122, p. 1137, 
power of Chartered High Courts to make rules regulating— 

(1) their own procedure on the onginal side, 301 [s. 129]. 

such rules not to be inconsistent with Letters Patent, 301 [s. 129]. 
publication of ihese rules, 301 [h. 131]. 

(2) their own procedure other than on the original side, 296 [s. 122]. 

Buoh rules not to bo inconsistent with provisions in bod> of Code, 209 [e.128]. 
Rule committee for such rules, 297, 298 [ss. 123, 124]. 

Buclii rules to bo subject to sanction, 298 [s. 126], 

•publication of these rules, 299 [s 127]. 

(3) procedure of Courts subject to their jurisdiction, 296 [s, 122]. 

such rules not to be mconsistent with provLSions m body of Code, 299 [a. 128]. 
Rule committee for such rules, 297, 298 [ss. 123, 124]. 
such rules to be subject to sanction, 298 [s. 126]. 
publication of these rules, 299 [s. 127] 

po\^er of Chief Courts of Punjab and Lower Purina to make rules, 206 [s. 122]* • 
such rules not to bo inconsistent with provisions m body of Code, 299, 
[s. 128]. 


Rule committee for such rules, 297, 298 [ss. 123, 124]. 
such rules to bo subject to sanction, 298 [s. 126], 
publication of these rules, 299 [s. 127]. 
power of other High Courts to make rules, 298 [s. 125]. 

such rules not to be inconsistent with provisions in body of Code, 299 [s, 128]. 
power of Courts other than Chartered High Courts to make rules as to matters other 
than procedure, 301 [s. 130] 

power to make rules for regulation of* proceedings in civii cases under the Charter, * 
1057 [Chartei^ ol. 37]. * • 

Punjab Chief C|ourt, rules made by, under s. 122, 1135-113tf. • 
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Rule committee — 


constitution of, 297 123]. 

functions of, 298 [s. 124=1. • 

members of, by whom to be appointecj^ . 

period for which members of, to bol<lt^^^ 297 
president of, 297 Js ^123 (3)]. V r ^ 

secretary to, by wtiorn to be appointed, 297 r|*;123,jC5)3» 

,0 . ^ --u ' I ' ' - J' 

Ruling Chief — See Chiefs (ruling) and Prineeii^ 

• - W' i* 

Sale- 

auction -pTirchoser, rights ol-T—See Auotion-puwhteer, and sub*Hei^d (6) below 
Collector, by, how to be <^ndd||^ed, 1002 Ill, para. 10]. See Collector. 

Court-sale, wheif b^omes absolute, 179. ^ 

when purchaser at, not bound to inquire into correctness of decree or. 
order^ sale, 181. >Sfee Auction-purchaser, 
execution of decre^salo in,. w^iei\ void and wb^h.^ voidable^ 181. 
execution-purchaser, rights of — See Auotion-purohaser, and sub-head (5) below, 
exemption from, of oert^im propei^y, ISS^ js. 60 O) 
fraud, suit to set aside sale in e jceciatioir of decree ol^tain^ by^ 88, 136. 
immediate sale of moveable property suVJect tq^pee.c^^ ^93 [O. 39, r. 6]. 

immoveable property, of — ^Se^^enb-head ^4) b^ow* ’ ‘ \ ^ 

interim, of securities, \jhere stat^ of mg-rke^; requires suoIil ^ale, 8t)3. 
mortgaged property, of — See sub-head (1) below, ^ 

«a%veaJble proi>erty, of — See sub-head (3) below. 

partner's interest in partnership property, sale of, in execution of decree, 697 1*0, 
21, r. 49 (2)]. 

purchaser at Court-sale, rights of — See Auction-purchasej, and sub-head (5) below, 
rateable distribution of proceeds of sale in execution, 192 [s. 73J. 

^reversal of decree, efiect of, ifpon sale, 182, 183. 
stay of public sale of land where execution transferred to Collector, 191 [s. 72]. 
void and voidable, when, 181. * 

witness, sale of property of defaulting, 607 [O. 16, r. 12]. 


(I) In suits relating 'to Mortgages of Immoveable property — • 

benehoiaries, whether necessary parties to suit for sale brought by trustees, 762. 
charge, provisions respecting redemption and sale apply to, 779 [O. 34, r. 16]. 
final decree in suit for sale, 765 {O. 34, r. 6], 

foreclosure suit, power to decree sale in, 764 [O, 34, r. ,4 (2)], 765, 
interest where decree is for sale of mortgaged property, X02» 759. 
mortgage decree, effect of sale unddt, 767. 
mortgage, sale of property subject to prior, 774 [O* 34, r, X9}, 

mortgaged j)foperty, effect of sale of, without instituting a regular suit for sale, 7?7. 

mortgagee, second, rights of, in suit for sale by fir^t 766. 

parties to suits for sale, 749 [O. 34, r. 1], , / 

personal* decree against mortgagor for balance due after ^-le, 768 [O. 34, r. 6]. 

; not to be passed until after sale^ 768* ,'Vj 

preliminary decree in suit for sale, 764 [O, ,34, r. 4}. , 

receiver of mortgaged property in suit for sale* 819. . 

redemption suit, appMcation for sale by mortgagor 
> res jvdicata, suits tor sale and, 44, 46* ^ f i. 

sale proceeds in morf^age atxits, application of^ 
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|lK— C^.'-;.' ; 

i[l> In sattsi.VAlatiog to Morttfago of immoveable property — * 

^ Buit for when, it may be brought, 758. • , • 

• when mortgaged property not to be sold without, 77G [O. 34, r, 14]. 
triuiflferee of money decree from mortgagee, whether, cat* bring mortgaged prot)erty 
^ •to sale in execution of decree^ 778. * 

K*) Of properly under attachment— generally — 

^ adjournment and stoppage of sale, ^21 [O. 21, r. 69]. 

appeal from order on applications for recovery of loss by resale, 62^. 

refusing peimisaion to decree-holder to puft;liaso at Court -sale, 025. 
^ setting aside or refusing to set aside sale to decree -^loldor, 625. 
attaohiad property, power of Court to order sa^^t of, 618 [0.^1, r. 64]. 
attaohment before judgment no bar to decrSfe-holSers froi^ aj)plying for sale, 793 
[O. 38, r. 10]. * • 

conduct of sale of attached property, 618 [O. 21, r 6.5] 

Court, duty of, in execution -sales, 620 . 

decre%- holder not to bid for or btiy property without leave of*" Court, 623 [O. 21, r. 72] 
purchase by, without leave of Court, not ipso facto void, 024, 
duty of Court in sales by Court, 620. ^ • 

leave bid, to decree -holder, 623 [O. 21*, r. 72J.* 
non-compliance with provision^ relating 4o timc^of sale, 621. 
officers not t(i bid for or* purchase, 625 [O. 21, r«73]. 

postponement of sale pending investigation o:^ claims or^objections, 608 [O. r. 5 
(2)]. xS'ec, Attachment, •sub-head “ Investigation of claims and objecUon^’^ 
proclamation of sale, 618 [O 21, r. 66]- 

mode of making, 620 [O. 21, r. 67]. ^ 

no separate proclamations necessary for each lot, 620 [O. 21, r. 07 (3)J. 
resale, defaulting purchaser answerable for loss on, 622 [C. 21, r. 71]. 
sale of attached property, power of Court to orders 618 [O. 21, r. 64]. 
sale of goods belonging to §. third person, who hablo for damag<^H for, 618. 
time of 621 [O. 21, r. 68]. ^ 

value 9f property to be sold, si>ecification of, in proclamation, 620. 

(3) Of Moveable* property under attachment 

agricultural produce, sale of, 625 [O. 21, r. 74]. 
bid of co-owner to have preference, 626 [O. 21, r. 77 (3)]. 
deHvery of moveable property, debts and shares, 627 [O. 21, r. 79J, 
growing crops, special provisions relating to, 626 [O. 21, r. 7oJ. 
immediate sale of moveable proi>erty subject to decay 
(1) where it is property attached before judgment, 

/(2) where it is property attached in execution of decree, 591 [O. .1. r. 43, pro 

irregularity ?ot to vitiate «ale. but person 

negotiable instruments, sale of, 626 [O.' .r. ■ 

transfer of, 628 [O. 21, r. 80] 
public auction and payment of purchase rnoney,^& [O. 2 , r. 

. . . 

ora.... C. O, rS:P»p.irno; ... [O. 

l? 81 h ,.f • ■■ 
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Sale— -conW. 


(4) Of Immoveable propert:^ under attacbineiii"^ 

o - ‘ 

absolute, sale when to feecom^ r* iB2], ^ 

•^appeal from order made on applioa^fl^t^^t aside sale on deposit, 030. 

setting aside to set aside sale on g^und of judgment- ^ 

^ debtor hava^g no^^aleablS interest, 040, S53 [O. 43, r. 1, ol, (J)], 
setting aside or refusing to set aside sale on ground irregulaifity 
or fraud, 645. ^ 

attach, omission to, before ^e; 040. 
bid of oo-owner to have p^ferenoe,^j031 [O. 21, r. 88]. 
confirmation of sale, 640 [O. 21, r, 9^^]. . «» 

* Hnut^tiong&5^ ot, not Available after, 647. * 

Courts by whiol^ esdes. of immoY^ble property may be ordered, 628 [O. 21, r. 82]. 
deposit by purchaser, -OBO [Q.’2}.; i*. 84]. * 

of decretal amount, and setting aside of sale, 031 [O. 21, r. 89]. 
estoppel of judgm^t-debt’or from impeaching sale, 644. 

fraud in publishing or c(^ductihg,sale, ♦ setting aside sale for, 636 [O, 21,-r. 90], 641. 
fresh proclamation on resale in default of payment of purchase-money in time, 631 
[O. 21, r. 87]. . / 

irregularity in attaohmg* property, sotting^fSide sal© for, 040. 

publishing or cc^nductiwg s^, sitting aside sale for, 630 [O. 21, r. 

' 9Ol,'038i 63^ ^ ^ 

judgment -debt pr haviid^ no saleable intete^t, 646 [0» 21, r, 91]. 

^ when ''estopped" frogtix^^ingipe^ohing ^le, 044. 

limit^ion, period ^of,’ for return -money, 650, 

^ applioatloul'to set aside sale on ground of fraud or 

^ ^ irregularity, 645. 

for bringing suit to set aside ^ale on ground of fraud or 
irregularity, 645. 

mortgagor, saleable interest of, in mortgaged property, 646. 
omission to attach property before sale, 640. 
order oonfirlrdng-a^lfi, 646 [O. 21, r. 92], 
setting asii^ s^de, 640 [O, 21, r. 92]. 
parties, necessary, to application to set aside sale on deposit, 635. 

to set aside sale on ground of fraud or 
irregularity, 644. 

postponement of sale to enable judgment -debtor to raise amount of decree, 628 
[O. 21. r. 83]. ' , 

proclamation, fresh, on resale, 628 [O. 21, r. 82], ^ 

resale on default, in payment of deposit by purchaser, 630 [O. 21, r. 84]. 

in payment of purchase -money, 630 [0. 21, r. 86]. 
return of purchase -money when sal© set aside, 048 fO, 21, r. 93], 
sale, when set aside on deposit, 631 [O. 21^ r. 89]. 

when set aside on ground of irregularity or fraud, 630 [O, 21, r. 

W&n set aside for absence of saleable interest, 646 [O. 21, r. 91], 
when to becoine absolute, 646 [O. 21, r. 
when to be set aside, *640 [O. 21, r. 93^2)]. 

Mleable interest, when judgment^ debtor 646 {^0.>^1, r. 91]. 

iftortgagor, 


90 ]. 


of 


646. 


, Bubetantisd injury, ‘hnd setting aside of sale,- 630 tO. 31, :0O]^ 

auit for return of p&ohise-mond^r where W 
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Je— 

4) bf ImittjaveftWe property under attachteent — contd^ 
suit tp set aeide order oonfirming Bale, 647. * 

I stay of sale, pending appeal, 823JO. 41, r. ^(2)]. • 

time for pa;^ent in ful\ of purchase-money; 630 [0. 21, r. 85]. 

|K) Purchaser’s tftle and his rights — Auotion purchaser. 

Court-sale, what passes to purchaser at, 661. •* * 

delivery'of property in occupancy of judgment-debtor, 663 [O. 21, r. 95]. 

. of^tenants, 664 [0. 21, r. 96]. , 

joint mortgage-decree, property purchased by one of sever%l holders of, at execu- 
tion sale, 186. * ‘ 

jurisdiction, v^ere none, sale void, 181. ^ , * 

law, effect of new interpretation of, on sal^; 6b3. • 
limitation for application fcjr delivery of possesaipn, 654, • • 

for suit for delivery of possession, 654. • 

for application for sale-certificate, 653. 
mesne profits, right of purchaser to, 180. 

money-decrees, successive purchasers at sales in exociitioa of, 179. 
mortgage, when property sold subjecUto, 613. 

^ where mere notice of, giveii in proolapration, 6l3.‘ - 
mortgage-decree, successive purchasers at sales in execution of, 180. 

what passes to purchaser on sale of mortgaged property in exeou- 
• tiontf, 651, ^ \ 

partner, purchase by, in his name but with partnership funds, 186. 
purchaser of undivided share, remedy of^ '664. , ^ 

whether bound to inquire in^ Validity of dectee or order for sale, 181. 
reversal of decree, effect of, on sale, 182, 183! 
srfle -certificate, 650 [0.^21, r. 94]. - • 

successor in title of certified purchaser, 187. 

suit for possession by purchaser, whether maintainable without certificate, 180. ^ 
for redemption by i3iirchaser of equity of redemption, whether maintainable 
without certificate of sale, 180, 
validity of decree, purchaser not bound to inquire into, 181, 
validity*of ord^r for sale, x^urohasor not bound to inquire into, 181. 
variance between proclamation of sale and sale certificate, 662. 
vesting of property sold in purchaser, date of, 179 [s. 66]. 
waiver bv certificated purchaser of right of possession, 187. 

Sale certificate — See Certificate. 

dale proceeds — * 

rateable distribution of, 102 [s. 73]. See Rateable distribution. 

Saleable interest — 

absence of, and setting aside of sale, 646 [O. 21, r. 91]. 

• return of purchase money wlion no saleable interest, 648 [O. 21, r. 93], 04^-660. 

Saleable property — 158-168 [a. 60], 

bonus to Railway servant, 162. 

equity redemption, 160. • 

instances of projjjerty not liable to attachment and sale. 160 - 1 £ 2 . 
of liable to attachment and.sale, 160 - 16 *. 
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5aleable property — ccntid. < 

objection to attachment oEPgroxind that? property ie not 'Wnfetf to be I’kised. 

168. ^ " '■ ' 
partner, share of, in, partnership a^ltots,' 161 ^ 
j-eligious office, 161, - ' 1 v ^ 

^ specific performance of a contract, right tp claifc* Wii 

Salvage— ^ 


assessors in case of, 306 [s. 140 j. 

o 

Satisfaction — 

attaohmept, removal of, after satisfaction of d^reo,^60rr [O. 21, r, 55], 
costs where plaintiff o accepts deposit in part di debt, 692 [O. 24, 

r. 4]. O " , 

cross-claims, incase of, under same decree, 570^0.; 
cross-decrees, in case of, 567 [O. 21, r, 13]. 
decree, of, out of Court, 541 [O. 21, r. 2]. 

when said to have been fully satisfied, 146^ 
dectee ex-parte^ of, under protect}' no bar to aside the decree, 462. 

deposit by defendant in Court of amount^ 690 [O. 24, r. 1], 

questions relating to satisfaction- of "decree to by CouH executing 

decree, 121 [s. 47], ' ■ ^ ^ a. .4^ 


Scandalous — 

application to strike out scandalous matter, 412 k i 

in^er^t power of Court to strike out scandalous matter 4^^^9^1oadings, 413, 
interrogatories, power of Court to disallow scandalous, 4Q^. 

objection to scandalous, 470 [O. 11, r, 6J, 
striking out scandalous, 471 [O. 11, r. 7]. o 
pleadings and striking out scandalous matter, 412 [O, 6, r. 16], 

® relevant, nothing can be scandalous which is, 414. 

Scheduled districts — 3, 


Scheme — 

cy-prea doctrine, application of, in settling schemes of public charities, 240. 
liquidation of decrees for payment of money, for, 999 [Sch. Ill, para, 7], 
public or religious charities, settling scheme in suits relating to, 227 [s. 92 (1) (^)], 


Second appeal — 265-262 [ss. 100-103]; 852 [O, 42] — 

amendment of decree peissed in, 3§9. 

pleadings in, 423, 

award, second appeal from appellate decree on, 982. 
changing nature of suit in, 259. 
construction of deed, question of, and, 2^7. 
cros8-obj6otions may be filed in, 830. 

second appeal from deor^ of first appelate Court disallowing, 830. 
erroneous finding fact, will not lie on ground of,. 280* 

febot, findings of, -without ahy e-vidence to support, them, and, 267. ^ 

fact, issues of, not determined by lower appe^te Cdurty wh^p. may be^determined 
in Second ‘kppeal, S61 [s. 103]. *‘ 

fraud in publishing ^r Oonducting sale, apd, 64L - 
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J0,igh lies only to, 255, 266. , 

^ m seoond appeal may refer issues of fact for trial to lower appellate 
Court, 843. ^ ^ 

* power of, to detenaaine issu^ of fact in second apjieal, 261 [a 103] 
impeaching conoluBions of law drawn from findings of fact in second api>eal, 26r! 
lisherent power of Sigh Court to^|*emand in second appeal, 852. 

Jurisdiction, when objection as to, may be taken for first time in, 01, 259. 
law, where decision is obn^trary to, and, 255 [s. 100], 257. 
conclusions of, drawn from fillings of fact, and, 257. 
issue of, when not determined, and, 255 [s. 100]. 
leave to amend pleadings may be granted in, 423. 

misconception of the real question to try, by lower Court, and, 257 . * 
order dismissing appe^-l for defffult, second appeal c^pes not lie from, 259. 
made in appeal from orders, does not he from, 203 [h^ KM (2)]. 

from orders under s. 47, lies from, 136, 260. 
parties, adding of, in second appeal, 833. 
pleas which may be taken Ibr the first time in, 259. 

Privy Council, no‘appeal lies to, from decree from whicli no second appeal lies, 280 

/ , ' . \ . 

procedure in seooncl, Appeal, 267 [s, 108], 852 [O. 42^ r, 1]. 
procedure, aubstanjiial error or defect in, aijd‘, 2S0 [s. 100] 

refusal by Court of jtrst appeal to extend^ime for filing an appeal, and, 258, 259. 
remand, inhorent pqwetf of High Court to, in s^ond appeal, 852. 

order of, ^ade by a single Judge in second api>eal, 840. 
res judicata^ plea of,, in sJcond appeal, 2^9. _ ^ 

review, no second appeal from order passed in appeal from order granting apjilica- 
tion for, 879. 

revision, no, where seoond appeal lies, 283. 

rules relating to first appeals to apply to second appeals, 852 [O. 42, r. 1]. 
sections relating to first appeals to apply to second appeals, 267 [s. 108]. 

Small Cause Court suits, no second appeal m certain, 260 [s. 102], 

no second appeal from orders made in execution of decrees 
passed in certain, 261, 

substantial error or defect in procedure, and, 256 [s. 100], 258. 
usage having the force of law, and, 255 [s. 100], 258. 
when seoond appeal will lie, 255, 256 [s, 100]. 


Secretary of State- 


agent to receive process against, 706 [O. 27, r. 4]. 
olaims or liabilities enforceable by or agaxist, 208. 
death of complainant after notice but before suit against, 213. 
t^aceoUtion of decree against, 214 [s. 82], 
notice before institution of suit against, 209 [s. 80]. 
sufficiency of, in suit against, 210. 


place of suing in suit against, 209, 

'plaint in suits by or against, 706 [O. 27, r. 3], • 

not to L reqJred from, whether execution stayed or ordered pending appeal. 

824 [O. 41, T. 7] rr. 0-7 n 

and verification of pleadings. 705 [O. . r. 


ilgnfdjjUe a 
Buita^^y or 
w^yer of H' 


It, 208 [s 
by, 210. 


79 ]. 
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^ Secular Office — 

suit for, 20. 

^ for a declaration that plaintiff is the secretary of an asaooi^ti^' tfnd that his 
dismissal from olffoe was wft)ngful, ^0. 

* 

Security — 

[1] For costs of suit — ^ ^ 

appeal under ol. i5 of Charter from order requiring plaintiff to give, 095. 

from order refusing to set aside dismisi^] of suit for failure to give, S96. 

British India, residence outside^ and, 693 [O. 25, r. 1 (2)], 694, 

cross-claim by defendant residing outside British India, and, 695. 

dismissal, qrder of, for failure to* furnish security for costs, 696 [O. 26, r. 2 (1)]. 

dismissal, order of, when may be set aside, 696 [Q. 25, r. (2)]. ^ 

failure to furnish, effect of, ^6 [O. 25, r. 2], 

insolvency of x>iaintirf, on, 671 [O. 22, r. 8], 

minor plamti^^, • ii^nd, 695. 

next friend, retiring, to give security for coats already incurred, 733 [O. 32, r. 8 (1)]. 
non-resident plaintiffs, discretion of Cgurt in requiring security for costs from, 694. 
Official Assignee, failure of, to give security, 671 [O. 22> r, 8 (2)]. 
pauper, where leaye is granted fo plaintiff fo sue its, 695. 
plaintiff, whenj^^en from, 693^0, 25, r. 1]. 

insolvoto’cj^ of, and security for^posts; 671^[0. 22, r, 8 (2)]. 
poverty no giwiiid for requiring *694. ^ ^ 

r€3 jzidiccUa, dismissal of auit for failure tm furnish security for costs, and, 59, 696. 
residence outside British India, and, 693 [O. 25, 1*. 1 (2)J, 694. 

tilhS wMiin which application by plaintiff to set aside dismissal for failure to furnish, 
should be made, 696. 

woman, in suit for money by, 693 [O. 25, r. 1 (3)], 695, 

[2] For costs of appeal — 

what stage respondent should apply for, 826. 

Charter, appeal under cl. 15 of, and security for costs, 826. 
oonsequenoe of not furnishing, 825 [O. 41, r. 10 (2)]. 
extension of time for furnishing, 827. 

High Court rules inconsistent with provisions of Code, effect of, 820. 
insolvent appellant, and, 826. 

may be costs of appeal, or of original suit, or both, 826 [O. 41, r. 10]. 
pauper appellant, whether, can be called upon to furnish, 836. 
poor appellant, and, 826. 

Privy Council, no appeal to, from order dismissing ajjpeal for default in giving, 279. 
provisions of O. 41, r. 10, as to security for costs of ajppeal, do not apply to appeals 
under ol. 16 of the Charter, 826. 

£3] For costs of appeal to Privy Council — 

admission of appeal on fumisliing security, 861 [O. 46, r. 8]. 
appeal from order refusing to extend time for furnishing,, 861, 
appellant^ security from, on stay of execution pending appeal to Privy Council, 862 
[0. 45. r, 13 (2)Jc)]. ■ . 

appellant to furnish security for costs of reap<^^t. 859 [O. 46, r. 7 (1)]. 
certificate, security on grant of, 860 CO. 'iO, '' 

further secuti^ before pending of record 861 [O. 46, r,J^ 

862 
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Security — contd* 

« 

(3) For costs of appeal to Privy Council — -cantd. 

further security pending app*al to Privy Council, 854 [O, 45, r. 14]. 
pauper, where appeal preferred by, 856. 

* revocation bf acceptance of se^irity, 861 [O. 45, r. 6]. ^ 

(4) Where execution Is either stayed or allowed — ' 

appellant, security from, where ^ecution stayed ponding appeal. 826 [(). 41, r. 5]. 

stayed licndiDg appeal to P. C., 862 
[i). 45, r. 13 (2) (r)]. ^ 

respondent^ security from, where execution allowed pondpig appeal, 823 [O. 41, r. 6]. 

allowt-^l xx^ndmg appeal to P. C., 862 

^ [(>. 45, r. 1*3 ?>) <i)]. 

(5) In other cases — 

attachment before judgment, removal ot, on fuinislnng of security, 793 [O. 38, r. 9J. 
decree security for performauco of, 822. 

defendant, security from, for his appearance in certain cases, 241 [s. 94 (a)], 787 [0. 
38, r. 1], 789 [t6., r. 2]. 

1 when ordered to furnish security ibr production; 3^ ' property', 790 [(_>. 
38, r. 5], 241 [e!9 94 (6)]. . ^ 

failure to furnish securi^ty for appearance, etfe^stof, 790 [C). 38, v. 4], 
guardian ad liteniy when security requited from, 728 [(?, 32, r. 6 (2)]. 
judgment-debtor, when iiecurity required from, 57(i [O. 21. r. 26 (3)] ^ ^ * 

-r next fnend, when security required fioin, 728 [O. 32, r. 6 (2)] 

public officer, when security could not lie required from, 824 [O. 41, r. 7], 
receiver, security from, 814 [O. 40, r. 3 ^ 

Secretary of State, when security could not be required from, 824 [0. 41, r. 7], 
summary suit, security from defendant on granting of leave to defend, 786 [Q. 37, 

r. 3 (2)]. 

witness, security from, for his attendance, 508 [O. 16, r. 16, (2)]. 

> 

Service — ' 

- dismissal of suit wheie plamtilf after summons relnrned unserved fads for a year to 
apply for fresh summons, 448 [O, 9, r. 5], 

’ when jdamtiff fads to pay for service, 447 [O. 9, r. 2]. 

of foreign summons, 97 [s. 29]. 

orders, notices and other documents, 881 [O. 4b, r. -J 
of process issued under the Code, 881 [D. 48, r. 1]. 

of Chariered High Courts, 881 [O. 49, r. IJ. 
on pleader, 382 [0. 3, r. 5]. 
on recognized agent, 381 [O. 3, r. 3]. 
on special agent to accept service, 382 [O. 3, i 6].^ 

Of summons when defendant resides pi another province, 9i ^8]. 

on corporation, 710 [0. 29, r. 2]. 
firm, 713 [O. 30, r. 3]. 
guardian ad litem, 72o. 

3. ky «m»ry «.n .« I"' 

r. 3]. 


83 
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Service — corvtd, t, « 

<> . 

<1) o^summons on Defendant — 383-394 [O. 5}» 

• ♦ 

acknowledgment, person served to sign, 387'[0. S^r. 16]. 
refusal to sign, 387, 388. 

adult male member of defendant’s family, service on, 387 [0. 5, r. IS*], 
agent by whom defendant carries on business, serVioe on, 386 [O. 6, r. 13]. 

in charge, service oil; in suits for immoveable property, 386 [O. 5, i\ 14], 
empowered to accept service, 386 [O. •, r.'d2], 
defendant cannot be found, procedure when, 387 JO. 5, r. 17], 

in person, service to be on, when practicable, 386 [[O. 5, r. 12]. 
m jiriKon, service on, 391 [O- 5, r. 24]. ^ 

keejping oUt^of wa;^for puipos© of avoiding service, 390 [O. 5, r. 20]. 
rofusing^'to^acoe]it service, i)rOcedure on, 387 [O. 5, r. 17]. 
residing out of J^ritisb India, 392 fO. 5, r. 25], 

residing within juris diet ion of another Court, where, 390 [O. 5, r. 21]. 
wheie there are several defendants, 386 [O. 5, r. 1 1]. 
delivery of summons for service wbeic defendant within jurisdiction, 385 [O. 5, r. 9]. 
duty of Court to which summons, is sent fyr service, 391 [O. 5, r. 23]. 

of persons to whom Wmnlons is delivered or sent for service, 393 [O. 5, r. 29]. 
endorsement of time an^’nianner of Ber\dce, 389 [O. 5, r. 18], 
examination of -serving ‘oflieer, 389 [O. 5, r. 19]. 

foreign territory, service in, through Political Agent or (Sourt, 392 ^O. 5, r. 26], 

letter, substitution of, for summons, 394 [O. 5, r. 30]. 

manage* or ageyt personally carrying on busii^ese, seifvice on, 386. 

master of a ship, service on, 386 [O. 5, r. 13 (2)]. 

minor defendant,, on, 726, . / ’ 

mode of service on defendant within jurisdiction, 386 [O. 5, r. 10], 

object of, 386. 

^jpresideiicy towns, service within, of summons issued by Courts outside, 391 [O. 5, 
r. 22]. ‘ 

public officer, service on, 393 [O. 5, r. 27]. 
purda-nishin woman and substituted service, 389, 390. 
railway servant, service on, 393 5, r. 27]. 

return by serving officer, form of, 389. 

of summons where from any cause service is impossible, 394 [O. 5, r. 29 (2)]. 
servant is not a member of family for purposes of service, 387 [O. 6, f. 15, Expln.]. 
serving officer, when deemed to have ‘‘ used all due and reasonable diligence,” 388. 
several defendants, service on, 386 [O. 5, r, 11]. 
soldiers, service on, 393 [O. 5, r. 2^], 
substituted service , 390 [O. 5, r. 20], 

effect of, 390 [O. 5, r. 20 (2)]. 
suffioieno.'v ^1 service, 389. 

when packet containing summons returned marked ‘‘refused,” 

392. 

when summons transmitted to another Court for service, 
394. 

temporary absence ol defendant from home, and. service of summons, 389. 


< 2 ) of ijummona on, iyitne#s 

time suAmons, 606 fcO. 10, r. OJ. 

^ to i>e iit^me^anii©r«as summons to a defend an% 61 
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M-off- 


. '-‘^‘^"-V -eovorabl^, WO [O. 8. r. G.. 44:b 

tobeset-off must be an ascertameHeum, 440>[O. S, r. 01 442 ' 

appeal frOm decree relating to set-gff, 536 [O. 20, r. 19 (2)]. 
order disposing of defendant’s claim to set-off, 445. 
costs to be set-off. Court may d->eot, 523 [O, 20, r. 6 (3)]. > 

croBS-d^rees, when, may be set-off against each other, 667 [O 21, i. IRl 5G8 
decree for payment of money may be set-off agamst mortgage, 570. 
when set-off is allowed, 536 [O. 20, r. 19 (1)J. 

decree-holder purchaser, right of, to set off purchase money Against amount of decree, 
623 [O. 21, r. 72 (2)] 
effect of set-off, 441 [O. 8, r. 6 (2)]. 
eq\iitable set-off, 442. 
garnishee’s right of set-eiT, 595. 
insolvency x^roceedings, set-off in, 445. 


joint and several debt, separate debt cannot be set-off agamst, 444. 
jurisdiction, pecumary limits of, amount claimed tc be set off not to exceed, 440 
[O. 8, r. 6], 444. 

legally recoverable,” 443. ^ ^ 

lien of. pleader for costs, where set-off is claimed,>44J f(>. 8, r. 6 (2)]. 
new grounds of defence ansin^;^ after filijig of wuitten statemejit claiming a set-off 
how to bo raised, 446 [O. 8, r. 8]. ‘ 

particulars of, to be given in written statement, 440. [0.^8, r. 6], ’ 

pauper suits, set-off in, 7*^5 ^ 

pecuniary limits of Court, amount of set-off not to exceed, 440^0. 8, r. <<(1) ]» ^44. 
plaintiff, set-off allowed by, to be.mentioned in plaint, 424 [O. 7, r. 1 (^)]. 
right of, does not exist when cross-demand relates to different transaction, 443. 
set-off founded on sep^^rate grounds, 446 [O. 8, r. 7]. 
suit must bo one for recovery of money, 442. 
when set-off may be claimed, 440 [O. 8, r. 6]. 
winding up proceedmgs, set-off m, 445. 

written, ste^ement in answer to a claim of set-off, 441 [O. 8, r, 6 (3)]. 


Share— Shares in a Corporation, 

attachment of^a share in moveables, 596 [O. 21, r. 47 J. 

sale of share in moveable property, and bid of co-sharer, 626 [O, 21, r. 7 / (3)]. 

of share in immoveable x^roperty, and bid of co-sharer, 631 [O. -1, r, 88]. 
execution, share in immoveable proxierty how delivered in, 583 [O. ^1, r. 35 (2^] 
purchaser of undivided share must brmg regular suit for x^artil ion and delivery^ c)4. 


Shares in a Corporation — 

attachment, liable to, 158 [s. 60]. 

'* mode of, 593 [0, 21, r. 46 (1) (5)]. 

delivery of, in execution, 627 [O. 21, r. 79 (3)]. 
definition of, 14 [s. 2 (19)]. 
sale of, in execution, 626 [0. 21, r. 76]. 
transfer of, in execution, 628 [O. 21, r. 80]. 

Sheriff- 

conversion, not liable for, 618 

£hop-.book~ . Q ri 

evidence, reoeiwi^in, copies of entries in, 492 [O. 1 , r. o . , 
, - produori^^^ [O. 7,.r. 17]. 
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SiRned — 

« 

aw^rd to be signed and filed, 972 [Soh. II, para. 10]. 
definition of, 14 [s, 2 (20)^. • , 

exooution, application for, by whom to be sigilfed, 553 [0. 21, r. 11 ,^(2)]. 
judgments to be dated and signed, 622 [0*^20, r. 3]. 

pleadings by whom to be signed in ordinary 411 [0. 0, r. 14]. ^ 

suits by or^>(lgj^yin8t Cotppration, 708 [O- 20, r. 1]^ 
siiitsby or against Goypmment, 705 [O. 27, r. 1]". 
suits by of against firms, 710 [O. 30, r. 1]. 
summons, by whom be signed, 383 [O. 6, r. 1 (3)]. 

Slander of title — «. 

mjilioe how plead^ ip suit f8r, 410, 

Small Cause Courts — ^ee Presidency Small Catisa-Cou^i Provinoial Small Cause 

Courta, / / ' . 

application of sections of Code to Provincial and I^fejS^dj^ey, 16 [ss. 7, 8], 17. 
attachment, no, of immoveable property of 16, r. 10, proviso], 

contents of judgracgit^-df, 504 [p.^0, r. 4 (1)]." ' ^ . 

reference toJHigh Court in oase^of doubt as to wbetber aihit oogtiizable by, 870 [O. 

46, r. 6]. ^ . 

by District Court where Bi^.erj^riaebuiSly held to be cogni- 
^ zable by, 87a [O. 46, ' 

sale of immoveable property in execution of deoiee^ [O. 21, r. 82]. 
summdRs in Small Cause Court suits, to be d^poaal otdy, 385 [O. 6, r, 5, 

proviso], ' 

transfer of certain decrees for execution to, 650 [OV §1^ i?* 4], 

Soldier — jSee Military men, 

•service of summons on, 393 [O 5, r. 28], 

Solicitor — See Attorney. 

Sovereign — See Chiefs (ruling) and Princes. 

Special appeal — See Second appeal. 

special Case — 

agreement to be filed and registered as suit, 783 [O. 36, r. 3]- 

arbitrator, statement of, by, 973 [Soh. II, para. 11], 

contents of agreement for stating case, 782 [O, 36, r. 1], 

effect of filing of agreement, 783 [O. 36, r. 4], 

hearing ar|^d disposal of c8Lse, 783 [O. 36, r, 6]. 

opinion of Court, power to state case for, 222 fe. 90]. 

umpire, statement of, by, 973 [Soh. II, para. 11], 

value of subject-matter to be stated in oertajp 782 [O, 36, r, 2]. 

Specific performance — . 

mo(Jp (ordi^ry) of ^forcing decree for,«678 32 (1)]. 

, (special) of enforcing decree for, 67^ 04^% 
temporary injunction not to be granted to if osisp not 

^ne folfj 801. ^ ^ 
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^peclffd Relief Act— 

exoluaioil of certain words in s. 21 of, 993 [Sch. II, para. 22]. 

perpetn^ itijnnotion reflated by 88. 55^57 of, 796. 

section 42 of, does not apply ^ suits relating to public oharities, 240. 

• of claim, 360, 


( 2 ,^ 

(3) 

(4) 

(5) 

(6) 


•3t4irnp-»— 

appeal from decision rejecting ftiemorandum of appeal on goound of insu ffioienoy 
of stamp, 818. ^ 

deficiency of Court-fees, power to make up, 321 Xa. 149]. 
plaint, wh^re, insufifieiently stamped, 433 [O. 7, r. 11 (c)j, 

3 tale — See Foreign State, • 

-Stay— - . , 

appeal does not operate as 6tay of proceedings under decree, 820 [C. 41, r. 6 (1)]. 
arbitration, stay of suit where there is an agreement to refer to, 986 [Soli. II, para. 18], 
execution, stay of — sub-head ‘‘ Stay of execution."* 
inherent power of Court to stfc^y— 

(1) cross-suite, 324. * - • 

drawing up of Oourt*s own orders or sTispend thoir operation, 324. 
execution, pending d^ision in another smt, 677. 
proceedings in, lower Court pending appeal, 324. 
proceedings in vieW of an intended appeal, 32^ 

suit which is an®abuse,of process of Court, 93. ^ « 

interpleader suit, stay of suit brought against plaintiff m, 780 [O. 36, r. 3]. 
next friend, stay of proceedings on retirement, removal or death of, 734 [O. 32, r. 

10 ( 1 )]. \ . , , , 

of suit pending disposal vf previously instituted suit, 25 [s. 10]. 

where there is an agreement to refer t<.- arbitration, 986 [boh 
brought in firm name where names of partnei 
,2 ( 2 )]. 

partnership firm, stay of suit brought in name of, 712 [0. 30, r. 2 (2)]. 

public sale of land, stay of, 191 [s. 72], ^ 

reference to*Eiigh Court, stay of proceedings on, 869 [O 46, r. -]. 
summary suit, stay of execution of decree m, 787 [O. 37, r. 4]. 

made by Appellate Court refusing stay of 

jiiade by High Court refusing stay pending appeal to P. O., 864. 

award, stay of execution of, 677, ^ 

by Appellate Court, 820 [O. 41, r. 5 (1)]. 

Court wliich passed decree, 820 [O. 41, r. 5 (-)]. 

• Court to which decree is sent for execution 676 [O. 2® , • 

Court pending appeal to Privy Gounod. 862 [O. 4o, r. 13 (-) (c)]. 

execution, stay of, — (4)^ * 

■ (1) before appeal is preferred. 820 [O « r o (2). (3j. (4)]. 

(2) pending appeal, 820 46 Privy CouncU. 863. 

(3) in view of an application f pe r. 13 (2) (c)]. 

(4) pending for exe^utioB, 676 [C» 21, rr, 26-28]. 

(6) by Court to which « ««“ ^ judgmhnt-debtor, 676 [O. 31. 

(6) pending suit between decree-holder ana )u g 


JI, para. 18]. 
not disclosed, 712 [O. 30, r. 
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— oontd. 

Stay of executlun — contd, ^ 

imvioveftble property, stay of sale of, pending appeal, 823 [O, 41, t* 6 ^2}}* 
seonrity for restitution wh^te stay refiSsed, 823 [O, 41, r. 6 (1)]. 

» where order made for stay of execution, *820 [O. 41, r. 5 (3) (c^]. 

Etimraary suit, stay of execution of decree in, 787 [O. 37, r, 4], ^ 

unoonimunioated order staying execution, effeot%of, 822. 

Stipends — 

allowed to Govecnment pensioners, attaohmenf of, 159 [s. 60 (1) 

Striking out — • . * 

execution p:ft)ce©dings‘, effect of, 176,* 177, 608 [O. 21, r. 67]. 

interrogatories, when pFolix, oppressive, unnecessary or scandalous, 471 [O. 11, r, 7 i. 
issyes, 499 [O. 14, 5^(2)], . 

names of parties, 352 [O. 1, r. 10 (2)]. • 

pleadings (unnecessary, scandalous or embarrassing), 412 [O, 6 , x. 16] 

Subordinate Court — ' 

law to be followed by, 14. 
stay of suit pending in, 799. 

Subordinate Judge** Courts — » 

District Court is a Court of -superior gra^e to, 73^ 
jurisdiction of, 73. ^ 4 . 

receiver may be appointed by, 806/- • 

Swbsl^tenc^ allowance — * ^ 

arrest, to be paid into Court 'before, 587 [O. 21, r. 39 (1)].. 
costs in the suit, he, 588 [O. 21, r. 39 (6)]. 

further monthly payments to' be made in advance, 687 [O^ 21, r. 39 (3)]. 
judgment -debtor to be released, if subsistence allowance nobpaid, 156 [s. 58 (1) (iv)]- 
s^les of, 165 [a. 67]. ' 

Substituted service — 

effect of, 390 [O. 5, r. 20 (2)]. 

on Dewan of a Hindu woman of rank, 390. o 

time for appearance of defendant to be fixed when service 8 ubstiti>ted, 390 [O. 6, r. 
20 (3)]. 

when allowed, 390 [O. 6 , r. 20 (1)]. 

Substitution-^ 

of plaintiff, 361 [O. 1, r. 10]. 

Succession Act — 

letters of administration when necessary under, 426*427. 

persons go\iemed by, 426. 

probate when necessary under, 426-427. 

Succession Certificate — ‘ > 

rea judicata, djamisSil of suit for failure to produce succession certificate and, ^ 69. 
Suits — See Place of auing : Court- ' ?■ ' 

abaiieipent 0 % 668 [0*,22]. See Atiateiiieiit^j 
acts af State, relating to, 26- - 

attached property , ts establish ri^ht to, 614 [O* 21, K 633*/^ 
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S u itff — c&ntd, 

bar of suits wliich are not of a civil nature. 18 [a 91 • 
caste qt^ej)3tious, relating to See Clste. * 

certified purchaser, against, for declaration tlmf- * 

i that his name was inserted in^sale cer- 

tihcate by fraud, 183 [s. 6(>*(2)]. 

against not maintainable on RTound of purchase being. Oenami 
for plaintiff, 183 [s. 6(3 (1)1 
civil nature, suits to be of a, 18 fs. 9]. 
club, by or against, 428. 
ecmpany, by or against, 427, 709. 
conduct of, 357 [O. 1, r. 11], ' * 

conschdation of, on appeal to Pnvy Counci], 858 '[O 45, f. 4]. 
contribution by one judgment-debtor against another, for • 

oo-partne!^, between, 718 [O. 30, r. 9]. • ' * 

costa, for contribution in respect of, 108. * 

deed of gift or trust made in fraud of creditors, to set aside, 349. 
disposal of— ;Sc€ sub-head (1) below. 


ejectment suit and interrogatories, 466. 
frame of — See sub-head (2) below, 
foreign firm, by or against, 709. 

Government, by or against, to be iAstitirtcd against Secretary of State, 268 [s. 79]. 
hearijng of — See Hearing, • 

Hindu debtor, to adniinisteratho estate of a living, 24. 

immoveaVfff^ j)ropertv, by decree-holder against person obstructing him in obtaining 

possessiort of, ^5, • 

ior recovery of, 425 fC). r. 3]. 

Income Tax Act, to sot aside assessment niade under, 24. 

inherent power to postpone hearing of a suit pending decision of a selected action, 324. 
instituted, how, 97 [s. 26], 383 [O. 4, r. 1], 

interest subsequent to decree, no separate .suit for, 99 [e. 34 (2)]. 
interpleader suits, 210 [s 88], See Interjileader suits, 
jurisdiction of Coui'ts — See Jurisdiction. 


lunatics, by or against, procedure in, 736 [(), 32, r, 15] Sec Lunatic, 
mesne profits, for, 425 fO. 7, r. 2]. 

minor oo-plaintiff on attaining majority, repudiation of suit by, 736 [O. 32, r. 13]. 

unreltsonable or improper suit filed on behalf of, 730 [O. 32, r. 14]. 
money, for I'ecovery of, 425 [O, 7, r. 2]. 

Native Prince, to settle right of succession to throne, 25. 

negotiable instrument, on lost, 436 [O. 7, r. 16]. See Negotiable instrument, 
no fresh suit when suit cibates or is dismissed under O. 22, }>. 672 [O. 22, r. 9]. 


official assignee, against, 24. ^ 

pauper, by legal representative of deceased, 738. 

Pension Act, where suit relating to pension barred by, 24. 

persofi carrying on business in name other than his own. suit against, 719 [O. 30, 
r. 10]. 

posseseion by purcliaser at sale of property in oxecutiou of decree, 8uj,t for, 180. 

of property, to establish right to. 657 [O. 21, r^l03]. 
register of, 383 [O. 4, r. 2]. , 

representative character, by plaintiff in a, 425 [(3, 7, r. ^]. 
special suits — See sub-head (3) belqw. 
stay of certain suits, 25 [s. 10]. 
summary — See Summary suits. 
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\5uJts — contd. 

surety, to enforce liabilil^ of,* 31 8. 
titlerof, 427. 

transfer of — See Transfer of" suits. 

trust propert-y, suit for possession of, against trespassers and alietiees frSm trustees, 
r233. 

trustees, for r©moval*of, on ground, of unlawful ^alienation of trust property and 
against alienees from trustees, 234. " 

uncertified adjustments, suits on, 544-546. ^ 

unregistered amf unincorporated society, suits^J^by, 709. 
what is a, 38. 

Withdrawal <9t, by next fnend, 732, 

by plaiiftiff, 677 [O. 23, r. 1]. 
worship, to assert r^h^ of, 34^ 


(1) Disposal of suit at first hearing — 4 

defendants, where one of several, not at issue, [O. 16, r, 2]. 
evidence, failure to produce, at first hearing, 602 [O. 16, r. 4], 
parties at issue, where, 501 [O. 15, r. S’]. 

not at issue, where, 501 [0.^16, r^, 1]. ^ 

(2) Frame of suits — 359-380 [O. 2]o 

appeal from order rejecting application tojjoinca elaiftx with claim for land, 378. 
arrears of rent, joinder of claipi for, with claim for land, 376 t.0. r. 4 (a)], 
causes of action, diiieient, arising outt/f same tranftact.ion, 363, 364. 
claims in which relief sought is based on same cause of aotion> 376, 377. 

omission of portion of a claim against one Of ^eypral promisors, 361. 
relinquishment of part of, 369 fO. 2, r. 2 
splitting of, 360. ^ ' 

successive, arising under same obligation, 369 [O. 2, r. 2, Expln.], 361. 
suit to include whole claim, 359 [O. 2, r, 2(1)]. 
counterclaims and suits for recovery of land, 375. 

Deccan Agriculturists Relief Act and s;^litting of remedies by mortg:agor, 367. 
decree for balance, when sale proceeds not sutifioient to pay morfcga^^e-debt, 367. 
defendants, two or more, and one cause of action, 373. > 

ejectment suit, who may be jomed as defendants in, 374. * 

foreclosure, smt for, and joinder of claim for possession, 376 [O. 2, r. 4]. 
heir as such ”, meaning of, 379. 

Hindu widow, suit by, for stridhan ornaments andfot her share in her husband’s 
©state, 379. 

instalments, effect of omission to sue for those already due, 360. 
joinder of causes of action, 367 [O. 2, r. 3]. 
of claims, 376. 

by or against executor, administrator or heir as such vifith 
claims against him personally, 378 [O. 2, r. 6]. 
for recovery both of moveable and immoveable property, 376, 


377. 

of several claims, all for reoovoly of immoveable properties, 376. 
jurisdiction where ^everaj causes of action a;^^ joinder in cn© suit, 368 [O. 2, Ti 

3 ( 2 )]. 

suit<ior recovery of, and joinder Si oiaiJSS&*^6 [O. 2, r. 4]. 
leave of Court amd omission to sue for soi^e [O. 2, r. 2]. 

mesne profits, joiifder of claim tor, with ^ (®)]* 
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^uits — 

(2) Framfr of suit^ron/d, 

misjoinder of oai^ of action, objection as to, when to be taken, 380 [O. 1, r. 7]. 

• Of aeiendarLts atid causea of action, 370, 372. 

^ of plaintiffs and causes of action, 368-370. 
multifariousness, 370. ^ 

procedure m case of, 372, 373. 
suits held to be multifarious, 371, 372.* 

* nf)t to be multifarious, 373, 3T4. 

next friend, suit bj, to recover portion of claim is a baf to a fresh suit by minor 
to recover rest of claim, 367. ^ 

omissimi of portion of claim against one of several p» 3 misors, 301. 

to sue for one of several reliefs, 369 [0. 2, r. 2 (3)], 365. 
one plaintiff, one def^dant, and two or more causes of eTotion, 368. 
redemption, suit for, and joinder of cfaim for possession, 376 [O. 2, r. 4]. 
reliefs, exceptions to the rule against sphttmg of, 366, 367. 
separate trials of causes of action, 379 [O. 2, r. 6]. 

setting off part of claim and omitting to counterclaim for the balance, 361 

[lU. 5]. ' * . ^ 

syt by mortgagee and splitting of remedies, 366. 

^ for possession, wheth^, a bar Jo subsequent suit for mwne iirohts, 363. 

for specific performance whether, a bijr to subsequent suit for possession, 
^66 [iU. 2]. ♦ • ♦ 

to eject a lessee ^no bar to subsequent smt against him for rent under 
lease,- 362 [ill. 6]. ^ * 

two or more plaintiffs, two or more defendants, and two or more causes of action, 
375. 

unnecessary parjjes added ets defendants, 374. 

(3) Special suits — 

aliens, by, 216 [s. 83]. 
ambassadors, against, 217 [s. 86]. 

oorpo^tions, by^or against, 708-710 [O. 29]. See Corporation, 
fitms, by or against, 710-719 [O. 30]. See Eirm : Partners. 

foreign a*h.ci Native Pulers, by or against, 216-219 [ss. 83-87]. ^8ee C hiefw (i tiling) 
and Princes^ 

Government and Public officers, by or against, 208-214 [ss. /9-82], /0o-707, 
[O. 27], See Government ; Public Officer. 

Government and public officers, against, for injunction, notice in, 213. 
Interpleader suits, 693-696 [O. 35]. See Interpleader, 
military men, by or against, 707, 708 fO. 28]. .Vec Jlihtarj' men. 
minors and persons of unsound mind, by or against, 721-737 [O, 32]. See 

Minors : Lunatics. * 

mortgages, relating to, 749-779 [O. 34]. Mortgage : Foreclosure : Redemp- 
tion. » 

paupers, by, 737-749 [O. 33]. See Pauper. . _ , , 

public charities, relating to, 226 [s. 92], See Public C arities. 

nuisance, relating to, 222 [e. 91]. See Public Nuisance, 
summary suits on negotiable instruments, 783-787^ fO. 37p See Nummary 

executors, and administrators, by or against,* 719-721 [O. *31], -Sfes 
• Trustees : i^xecutore. 
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Summary Suit — 

arrest, privilege from, before Ranting of leftve to defend, 304 • - „ooverv 

co^s of noting non-aeceptanoe or non-payment of dishonoured bill or note, recovery 

of, 787 [O. 37, r. 6]. • * ^ 

counterclaim for wrongful arrest before judgment m, 243. 

Courts in which summary suits may be brpught, [O. 3^> J"' 

decree, leave to appaar and defend after paasin^f. 787 [O^ 37, r. 4J. 
defendant not entitled to defend unless leave ^ 

deposit of bill, hundi or note, power of Court to order, 787 [0.3, • 
interest could dot be awarded, in, unless speoiW f 
- leave to appear and dffefend, when grant|d, 786 [O. 37, i. 3], 787 [i . 
negotiable mstrument, summary suibMpoli, 784 [O. 37, r. 2 (I)].- ^ 

procedure m, 787 [0.*37, r. 7]. 4.*- ' 

stay of execution and^ grantiilfe of leave to defend, 784 [O. 37, r. 4J. 

summons in, 784 37^ r. 2 (!)]• ® 

form" of, 9^)8- 

time fixed in summons,. Ccfurt has no power to extend, 786. 

within which sumniary suit must bo brought, 785. ^ rr or 

defendant in, should apply for leave to defend, 78o. 

O 

Summons — See Service : Witness, o - 

summons to defendant to appear and onsvii% 3 r 45lalm-*(0‘ 5). 

amended copy, of, to be^served on newly^ added defepdai^t, 352 [0.1, r. 10 )]. 

appearance of defendant, 383 [O. 5, r. 1 rn 5 r ^>1 

copy of plaint or concise statement -U> accompany surnnKons, 384 [O. 5, r. .J. 

day for appearance of defendant, how fixed. |86 lO- 5, v. 6]. 

“ to be speoi^d, 383 [O. 6, r. 1]. 385 \ib., r. oj. 

decree without issue of summonB, 384. , . .o ..j qqq rO 5 r 1 

defendant, admission of plaintiff’s^ Claim by, when plamt presented, 383 [O. 5, r. 

« (1), proviso]. f 

defendant residing in another province, service on, 97 [s. 28]. 

dismissal of suit where plaintiff after summons return^ uneerved dtails to app y 

for fresh summons for a year, 448 [O. 9, r. 6 ]. ook ril k r 71 

documents relied on by defendant, order on defendant to produce, 385 [O. 6. r 7h 
duty of persons to wliom summons is delivered or sent for service, 393 [O. , • - J- 

expense of serving summons, 881 [O. 48, r. 1]. 

^ foreign, service of, 97 [s. 29]. 

issue of, 383 If^defeiidant admits plaintiff’s claim when plaint presented, 

383 [O. 5, r. 1]. , 

letter, substitution of, for summons, 394 [O. 5, r. 30]. 

option to defendant to appear in person or by pleader, 383 [O. 6, r. 1 (2)J. 

penalty fol* default of oomplianoe with, 98 [s. 32], 

personal appearance of parties, when cannot be Ordered, 384 [O. 6, r. 4]. 

’ ^ when ma,y be ordered, S84 [O. 5, r. 3]. 

procedure wben c^^^y plaintiff appeari^ ^nd ' 

( 1 ) summons dmy Berve<^ 449 JfQ* 9,,^, 6 

(2) noV*duly rfeiwed, (d) (5)]- 

(3) * served but not in due ^ 

, retuA of, wBen from any oajjufe 8ervi©^’~ 

" serviee of, 386-39%., 8ee Servioe. 


[O- 5, r. 29 (2)]. 
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*B|iinmons to defendant to appear and Gnawer clain^—r 

’ Bott-leruLpnti of issu.cs or final disposal, summoiis to fie 
Small Cause Court suits, m, to l>e for final disposal 
surama:^ suit, form of summons in, 784,908. 

^ udtnesses, idireotion to defendant to produce his, 385 [O. 5, r. 8]. 

summons to witness — 441-449 [O. 16]. See V^itness. 

arbitrator, summoning of witnesses before, 971 [Sch. II, para. 7]. 
attendance, to specify time, place and purpose of, 505 [O. 16, r.’ 5]. 

C/Ourt, power of, to summon strangers suit as witnesses, ^08 [O. 10, r. 14]. 

doounionts, summons to produce, 6Cfe [O. 16, r. 1]. :> 

docurnentJS only, summons to produce, 605 [O. 1(>, r. 6].> 

evidence, summons to give, 502 [O. 16, r. 1]. ^ 

mode of service of, 506 16, r. 8], ^ * 

no fresh summons necessary where hearmg postponed, 505. 

parties, provisions as to witnesses to aiijily to, 509 fO. 16, r. 21]. 

duty of, to give evidence on their own behalf, 509. 
person may be summoned to produce documents only, 605 [O. 16, r. 6]. 

summoned to produce dbeumetits' ynly need not jiersonally attend to 
^ produce the same, 605 [O. .16, r. 6]» 
l^ersonal attendance of witnesji, vftien cannot be required, 509 [(). 16, r. 19]. 
power of Court to issue summons to witness, ^8 [s. 30 (6)]. 

^ to reefuire x>erson present in Court to give evidence or produce docu- 
menl^, 505 [O. IG, r. 7]. , ^ 

]-)rocedure where witness fails to comply with summons, 506, 507 [0.^16, rr. 10-13]. 
service of, 505 [O. 16, r, 8], See Service, 
time for serving, 506 [O. 16, r. 9]. 


for, 384 [O. 5, r. 6], ^ \ 

finly, 385 [O. 5, r. 6, proviso], \ 


Surety — 

appeal against order enforcing liability of, 319. 
appellate decree, and enforcement of liability of, 316, 317. 
decree, si^rety for performance of, 315 [s. 145 (u)], 316. 
disolfargo of surety for appearance of defendant, 789 [O. 38, r. 3]. 
enforcement? of liability of wurety, 316 [^s. 14.5]. 
ex parte decree, and liability of, 316, 

fulfilment of condition imposed on a person by Court, surety for, 316 [s, 145 (c)], 3^7 
notice to surety, 316 [s. 145 proviso], 318. 

payment of money under order of Court, surety for, 315 [s. 146 (c)], 317. 

Privy Council appeal, liability of surety in, how enforced, 866. 

restitution of property taken in execution of decree, surety for, 315 [s. 145 (6)], 317. 
security for payment of money, 317. 
suit to enforce liability of, 318. 

’ summary remedy for enforcement of liability of, 316. 


Tenant — 

, delivery of proj^iorty in oocup^oy 

(1) to holder of dooioe for possession, 586 [O. 21, r. 3(J]. 

(2) to execution purchaser, 654 21, r. 96], 

in^rpleader suit, when tenant iriayiB^^tute, 781 [O. 3o, 
suit by, against Ruling Chief <>r PrijttCftSf 218 86 (5)]. ^ 
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Tender — 

of expenses to witness, ^4 [C). 16, r. 3j. * 

Tfme-A ^ , 

Agt prescribed or allowed by Code, extonsion of tit&e for doing, 319, 320 [s. 148], 
agreement to give time to judgment-debtor, 542. 
amendment of pleadings, for, 424 [O. 6,. r.*18].% 

appearance of defendant, for, to be specified in sQ^ji|paonj9, 383 [O. 5, r, 1 (1)]. 

when sef-vioe subst^^bed, 390 [O. 5, r. 20 
award, extensicfti of time for making, 971 [Sc^. iT, ;^ara. 8]. 
consent order and enlargement of time by Courtis SiJI. 

Court to which application should be made for extension of time, 321. 
decree, effect of apix>al> on time fixed for payiffent in, 110. ' 

execution, amendment of ap]1lioation for, nnd etJ^tehsipn of time by Court, 320. 
limit of tune for, 137 [s. 48]. 
time for sale m, 621 [O. 21, f. 68]. 
extension of, 319 [s. 148J. ' ‘ - 

for giving security and makti^ Meposit in Priy>' Council a]>peals, 
power of High Court, 860. 
enlargement of, 319 [s. 148J. ^ 

failure to amend plcachngs, and ecxtension of.^ifnio by Court, 320. 

correct valuation of suit, and^e xteUkipp >of' tiffie by Court, 32(»..- 
Bupply requisite stamp paper for 'plaint, and, i^xtension of time, 320. 
foreclosure decree, enlari^ig of time fixe<i for pkyment rrf, 761 [O. 3i, r. 3 (2)]. 

^ inspection, time for, when notice given, 481 [Or 11, r, jJ7]. 
interrogjl^ories, tune for delivery of, 467r- 

for filing affidavit m answer to, 472 {O. 11, i. 8J. 
witlnn which aiiplication to set-aside or strike out, to be made, 
471 [O. 11, r. 7]. 

mortgage suits, effect of appeal on tune fixed for* payment in, 762. 

]^ower of Court to enlarge tune, 319 [s. 148ll 

pre-emption, extension of time fixed by decree for payment of money in suits for, 329. 
Pnvy Council, tune for security and deposit on appeal to, 859 [O. 45, ff. 7], 
purohase-mone^q time for payment of, 630 [O. 21, r. 85]. 

redemption decree, enlarging of time fixed for payment in, 772 [Of* 34, r. 8 (4)]. 
respondent, for appearance of, iii appeal, 829 [O. 41, r. 12 (2)]. 

^Secretary' of State or public officer, for satisfaction of decree against, 214 [s. 82]. 
summons served, but not in due time, 449 [O. 9, r. 6 (1) (c)]. 
witness, for attendance of, to be specified in summons, 505 [O. 16, r. 5]. 

for serving summons on, 506 [O, 16, r, 9]. 
written statement or additional written statement, extension of time for, 32f . 

Tort— 

British India, tort committed beyond, and place of suing, 83. 
immoveable i:>roi>ei-ty, tort in respect of, and place of suin^, 76 [s. 16 (e)]. 

^ joint tort-feasors, suit against, 342. 

moveables, tort m respect of, and place of suing, 83 [a. 19]. 
person, tort in resp^t of, and place of suing, 83 19]. 

Trade mark — i ^ 

. particulars incase of infringement of,"* 401«v 402. 

» s 

Tvansfep of business — 

*• of one Court to another, 323 [a. i50]. 
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Court 


I* for execution— [Ss. 30-42 ; O. 21 , rr. 5-0]. 

% V 5 ^plication for transfer of* fleeree, 110, 

pi'^ 1 1 hpw lonj^ to c^ntmue, 120 [s 40, i)roviMo]. 
isf ji chorees for exeeiition by, 188 [s. 08 ], 

ipaaiy .m liquid gainst, 565 . 


5ig ^iVf*, pi-.v:er of, to send it for exocution to a Subordinato Cobrt of 
0 Tnr>o|er)l j->ir induction, 116 [s. 30 ( 2 )]. ® 

I ^ ^bich floe}*^ 1 ^. ^enWor" execution to certify restilf of execution proceed- 
I iii^Xl? ffi. 41 ]U • ^ • 

bt? l.rft^ferred for execution, 115 [s. 3^1 
filix^ of. to which it is transferred, without proof, 551 [O. 21 , r. 7 ]. 

’* GXftQUtion by Court oxocutin^ transferred dcorce m oon- 

it,^eojri^didTt 5 A'’s failur^ to prosecul^, 118 ? 

xecei^r^, to file ^^ame without jiroof, 21 , r 7 ]. 

to l>e J^^^oiirt to which decrees is transferred, 551 [O. 21 , r. 6 ]. 
tdji decree is transfeircd. 552 [O 21 , r. 8 J 
w ^n, of decrees of Couits of Bi i< ish India, 110 [s. 45 ]. 

;of decr 6 e transferred by other Courts, 552 [O. 21 , r. 0 ]. 
ng transferred decr(‘e, continuance of, 118 . 

decree, ^roof df, when decree transferred, 551 
21 , 7 ]. • 

o^^cutiii^ trtxnsfcTrcal decice can into question of, 11 - 7 . 
1 , r. 5 ]. • 

British India of decrees ^ Courts of, 110 [s. 44 ]. 
opriety of order directing execution, 117 .^ , ' 

ion shown in the oidor as entitled to execution, 117 . 
transferred decrees, 117 [s 42 ]. 





dbiiit' 

[h 

ictiou ot 



on fts t o legaht^^ 
right of 
Court in exe 
120 [s.^ 4S]. 

^ TTi lU/~W, , , 


f derrod cl< 


^^Presidonoy ^^lnaipCV^ 

4 ft PI 'liantd 
orty' 

b> 0 id 


su 
forai 
ttai 
validity of’ 
enttert^ iu 



8 , transfer of decrees for exocution to. 
xccntion on ground of informality by 


550 [O. 21 , r. 4 ]. 
t%:>UTt executing 



Transfer 

^ " L barge, 
ha 

L r€.s- c ram , 

saving of power 

^ \ e^pi^ca^oi 1 for 

-.t id Csl 'Sifi- 
•% appbention-for*, v 
•>,. Charh‘ 1 ', nn 

y l-icli H| 


f^^rs to, by Collectrr, 180 [s. 70]. 

'i^^eeveral placets, 116. 
qJSinall Cause Couit, 116. 

OT-rtr in another ]>rovmec, 110 [s. 40] 

Coe '~>T i^xecution, 116 

decree, how far Court executing a traryfr^rred decree can 

^ -j to, 117. 

tts., 

0 ^ 


676. 

mortgage, 44 , 45 . 

'd I s. 57 of, 775 fO. 34, r. 13 (2)] 


.£ "fiuiis which’ may bo mstitutcd^m more than one Conrt. 




he made, 1^3. 
K' 4 l [Charter, 


cl. 13]. 


ieu,jhodd be made for transfer of^emts wlnchma/ be instltu. 
4' mrt, 93 [R. • 
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’Transfer of suits— ^ ^ 

Dist.riot Court, general poorer of, respecting transfer |ind withdrawal of srtlli^^ppealr 
suqd other proceedings, 9^ [s, 24]. ^ ^ ~ 

Govemor-Gceneral in Council, power of, to transfer suits and appeals’ from one 
High Court to another, 96 [s. 25]. 

Hfgh Court, by, from one Court to another, 1008 [Charter Aot, fi. IGjf • 

general ^wer erf, respecting transfer and withdrawal of suits, appeals^ 
and other proceedings, 94 fa. 24]tf o * 

may bo at any stage, 94 [s. 24 (1)], 95. 0 

Presidency Small Cau^ Court, from, to High Court, 1042, 
re-tranefer of suits and appeals, 94 [s. 24 (1) (iii)]. 

transfer of suits which may be filed in more than one Court, 93 [e. 22^ 

Transferee of decree — • , f 

application for exec^ti(?n by, 5G0 [O. 21, 13 * 16], ^ 

equities of judgment-debtor, transfer subject to, 144 [s. 49]. 
execution, transferee entitled to, as of righ^ 503. 
law, by operation of, who is, 501. , 

maintenance, transfer of decree awardings 562. 

money-decree, whether transferee of, from, mortgagee, can bruig mortgaged 
property to sale 111 exceuti<jn of^the decree, 778. ^ 
need not be transferee of ivJiole decree, 561. 

transfer of money-decree to one of^sc'veraf judgment-debtors, 563, 504. * 
who is, 561. 

(public, religious or charitable) — 

suit for adThinistratien of, 22 G [s. 92] filce Public Charities, 
breach of, 220 [s. 92]. See Public Charities, 

possession of trust i)ro])orty against trespassers and agamst alienees from 
trustees, 233 -234- 

removal of trustee on ground of unlawful alienation of trust projxjrty and 
against alienees from trustees, 234, 236. 

Trustee — 

appomtment of, in suits relating to public charities, 226 [s, 92]. 
attachment, property held in trust for judgment-debtor liable to, 15§ [s. O^ ( 1 )]. 
beneficiaries, when may be added as parties, 719 [O. 31, r. 1 ], 720. 

whether necessary parties to suit brought by trustees for redemp- 
tion, foreclosure or sale, 762* ^ ^ ^ 

costs of, 106. 

fleath of defendant trustee pending suit relating to public clarities, 239. 
deposit in Court, order for, of moneys, ^etc., held as' trufitee, 805 [O. 99, r. lOJ. 
husbpmd of married trustee not a necessary party to suit or against her, 721 [O. 

31, r. 3]. - 

joinder of, irf suite, 720. 

parties, when there are several trustees, all to b^made, 72T £j^), 31, r. 2 ]. 
release frojn attachment of property held in trwftt by jutlghii^ut-debtor, 612 
removal of, in suits ^^ating to public charities, [s*' 92]. 
suit by or against, 719-721 [O. 9i]* ^ 

for possession of trtist profierty trustees of a public 

233. T- 

fo^remoi^l of tnietu^li of a pnbha^ of^ 

\rust propertj^ ^34;. ‘ ' ^ I . 

of trust property in, 226 [ 6 , 9 








